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SCHEDULE 


SHOWING   IN    WHAT    VOLUMES    OF   THIS    SERIES   THE   CASES 

REPORTED  IN  THE    SEVERAL  VOLUMES  OF  OFFICIAL 

REPORTS  MAY  BE  FOUND. 


■tate  report!  are  In  jMurentheses,  and  the  nnmbera  of  this  lerlea  in  boM-faced  fig«z«a. 


Alabama.  —  (83)  3;  (84)  5;  (85)  7;  (86)  11;  (87)  13;  (88)  16;  (89)  18;  (90, 

91)  S4;  (92)  25;  (93)  30;  (94)  33;  (95)  36;  (96,   97)  38;  (98)  39;  (99) 

48;  (100.  101)  46;  (102)  48;  (103)  49;  (104,  105)  53:  (106. 107, 108)  54; 

(109,   110)  56;  (111)  56;  (112)57;  (113)59;  (114)  62;  (115.  116)    67; 

(118.  119)  72;  (120)  74;  (121)  77;  (122,  123,  124,  125)  82;  (126,  127)  85; 

(128)  86;  (129)  87;  (130)  89;  (131,  132)  90;  (133)  91;  (134)  92;  (135) 

93. 
Arkansas.  —  (48)  3;   (49)  4;  (50)  7;    (51)   14;  (52)  20;   (53)  22;  (64)  26; 

(55)  29;  (56)  35;    (57)  38;    (58)  41;    (59)  43;    (60)  46;    (61.   62)  54; 

(63)  58;  (64)  62;  (65)  67;  (66)  74;  (67)  77;  (68)  82;  (69)  86;  (70)  91. 

California.  — (72)  1;  (73)  2;  (74)  5;  (75)  7:  (76)  9;  (77)  11;  (78,  79)  12;  (80) 

13;  (81)  15;  (82)  16;  (83)  17;  (84)  18;   (85)  20;   (86)  21;    (87,  88)  22; 

(89)  23;  (90,  91)  25;  (92.  93)  27;  (94)  28;  (95)  29;   (96)  31;  (97)  33; 

(98)  35;    (99)  37;    (100)  38;   (101)  40;    (102)  41;   (103)  42;  (104)  43; 

(105)45;  (106)46;   (107)  48;  (108)49;   (109)  50;  (110,  III)  62;   (112) 

53;  (113)  54;  (114)  55;  (115)  56;  (116)  58;  (117)  59;  (118)  62;  (119)  63; 

(120)  65;  (121)   66;  (122)   68;  (123)  69;  (124)   71;  (125)  73;  (126)  77; 

(127)  78;  (128,  129)  79;  (130)  80;  (131)  82;   (132)  84;  (133)  85;  (134) 

86;  (1.35)  87;  (136)  89;  (137)  92. 
Colorado.  —  (10)  3;   (11)  7;  (12)  13;   (13)  16;   (14)  20;   (15)  22;   (16)  25; 

(17)  31;  (18)  36;  (19)  41;  (20)  46;  (21)  52;  (22)  65;  (23)  58;  (24)  65; 

(25)  71;  (26)  77;  (27)  83;  (28)  89;  (29)  93. 

Connecticut.  — (54)  1;  (55)   8;  (56)  7;   (57)  14;  (58)  18;  (59)  21;  (60)  25; 

(61)  29;  (62)  36;  (63)  38;  (64)  42;  (65)  48;    (66)  50;  (67)  52;    (68)  57; 

(69)  61;  (70)  66;  (71)  71;  (72)  77;  (73)  84;  (74)  92. 
Delaware.— (5  Houst.)  1;  (6  Houst.)  22;    (7  Honst.)  40;  (9  Honst.)  43; 

(1  Marv.)  65;  (2  Marv.)  69;  (1  Pennewill)  73;  (2  Peiinewill)  82. 

Florida.  —  (22)  1;  (23)  11;  (24)  12;  (25.  26)  23;  (27)  26;  (28)  29;  (29)  30; 
(30)  32;  (31)  34;  (32)  37;  (33)  39;  (34)  43;  (35)  48;  (36)  51;  (37)  53; 
(38)  56;  (.39)  63;  (40)  74;  (41)  79;  (42)  89. 

Oeoroia.  — (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 
(85)  21;  (86)  22;  (87)  27;  (88)  30;  (89)  32;  (90)  35;  (91,  92.  93)  44; 
(94)  47;   (95,   96)  51;   (97)  54;    (9S)  tS;  (99)  59;  (100)  62;  (101)  65; 
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(102)  66;  (103)  68:  (104)  69;  (105)  70;  (106)  71;  (107)  73;  (108)  76; 
(109)  77;  (110,  111)  78;  (112)  81;  (113)  84;  (lU)  88;  (115)  90. 

Idaho.  —  (2)  86.  -  ..  •," 

Illinois.— (121)  2;  (122)  8;  (123)  6;  (124)  7;  (126)  8;  (126)  9;  (127)  11; 
(128)  16;  (129)  16;  (130)  17;  (131)  19;  (132)  28;  (133,  134)  23;  (135) 
26;  (136)  29;  (137)  31;  (138.  139)  32;  (140,  141)  83;  (142)  34;  (143, 
144,  145)  36;  (146,  147)  37;  (148)  39;  (149.  150)41;  (151)  42;  (152)  43; 
(154)46;  (153.155)46;  (156)47;  (157)48;  (158)49;  (159)60;  (160, 
161)62;  (162)63;  (163)64;  (164,  165)66;  (166)67;  (167)69;  (168,  169) 
61;  (170)  62;  (171)  63;  (172,  173)  64;  (174)  66;  (175)  67;  (176)  68; 
(177,  178)  69;  (179)  70;  (180,  181)  72;  (182)  74;  (183,  184)  75;  (185) 
76;  (186)  78;  (187)  79;  (188)  80;  (189)  82;  (190)  83;  (191,  192)  86; 
(193)  86;  (194,  195)  88;  (196)  89;  (197)  90;  (198)  92;  (199,  200),  93. 

Indiana.— (112)  2;  (113)  3;  (114)  6;  (115)  7;  (116)  9;  (117,  118)  10;  (119) 
12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  21;  (126,  127)  22; 
(128)  25;  (129)  28;  (130)  30;  (131)  31;  (1.32)  32;  (133)  36;  (134)  39; 
(135)  41;  (136)  43;  (137)  46;  (138)  46;  (139)  47;  (140)  49;  (1,  2,  3 
Ind.  App.;  141)  60;  (4,  5,  6  Ind.  App.;  142)  61;  (7,  8  Ind.  App.;  143)  52; 
(9,  10  Ind.  App.)  63;  (11  Ind.  App.)  64;  (13  Ind.  App.;  144)  66;  (14 
Ind.  App.)  66;  (15  Ind.  App.;  145)  67;  (146)  68;  (16  Ind.  App.)  59;  (17 
Ind.  App.)  60;  (147,  148)  62;  (18  Ind.  App.;  149)  63;  (150;  19  lud. 
App.)  65;  (20  Ind.  App.)  67;  (151)  68;  (21  Ind.  App.)  69;  (152)  71; 
(22  Ind.  App.)  72;  (153)  74;  (23  Ind.  App.;  154)  77;  (24  Ind.  App.) 
79;  (155)  80;  (25  Ind.  App.)  81;  (156)83;  (26  Ind.  App.)  84;  (157; 
27  Ind.  App.)  87;  (28  Ind.  App.)  91;  (158)  92. 

Iowa.  — (72)  2;  (73)  6;  (74)  7;  (75)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20 
(81)  25;  (82)  31;  (83)  32;  (84)  35;  (85)  39;  (86)  41;  (87)  43;  (88)  45 
(89,  90),  48;  (91)  51;  (92)  64;  (93)  67;  (94,  95)  68;  (96.  97)  59;  (98)  60 
(99)  61;  (100)  62;  (101,  102)  63;  (103)  64;  (104)  65;  (105)  67;  (106)  68 
(107)  70;  (108)  75;  (109)  77;  (110)  80;  (111)  82;  (112)  84;  (113)  86 
(114)  89;  (115)  91;  (116)  93. 

Kansas.- (37)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  13;  (42)  16;  (43)  19;  (44)  21 
(45)  23;  (46)  26;  (47)  27;  (48)  30;  (49)  33;  (50)  34;  (51)  37;  (52)  39 
(53)  42;  (54)  45;  (55)  49;  (56)  54;  (57)  57;  (58)  62;  (59)  68;  (60)  72 
(61)  78;  (62)  84;  (63)  88;  (64)  91;  (65)  93. 

KBNTUCKy.  —  (8.3,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  25;  (90)  29 
(91)  34;  (92)  36;  (93)  40;  (94)  42;  (95)  44;  (96)  49;  (97)  53;  (98)  56 
(99)  59;  (100)  66;  (101)  72;  (102)  80;  (103)  82;  (104)  84;  (105)  88 
(106)  90;  (107)  92. 

Louisiana. —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 
Ann.)  21;  (43  La.  Ann.)  26;  (44  La.  Ann.)  32;  (45  La.  Ann.)  40;  (46, 
47  La.  Ann.)  49;  (48  La.  Ann.)  66;  (49  La.  Ann.)  62;  (50  La.  Ann.)  69; 
(51  La.  Ann.)  72;  (52  La.  Ann.)  78;  (104)  81;  (105)  83;  (106)  87;  (107) 
90;  (108)  92. 

Maine.  —(79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)23;  (84)  30;  (85)36;  (86)  41; 
(87)  47;  (88)  51;  (89)  66;  (90)  60;  (91)  64;  (92)  69;  (93)  74;  (94)  80; 
(95)  85;  (9G)  90. 

Maryland.  — (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  20;  (73)  25;  (74) 
28;  (75)  32;  (76)  35;  (77)  39;  (78)  44;  (80)  45;  (79)  47;  (81)  48;  (82)  51). 
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(83)  65;  (84)  87;  (85)  60;  (86)  63;  (87)  67;  (88)  71;  (89)  78;  (90)  78» 

(91)  80;  (92)  84;  (93)  86;  (94)  89;  (95)  93. 
MASaACHUSX-rrs.— (145)1;  (146)4;  (147)9;  (148)12;  (149)14;  (150)15;  (151) 

SI;  (152)  S3;  (153)  S6;  (154)  S6;  (155)  31;  (156)  32;  (157)  34;  (158)  35; 

(159)  38;  (160)  39;  (161)  42;  (162)  44;  (163)  47;  (164)  49;  (165)  52; 

(166)  55;  (167)  57;  (168)  60;  (169)  61;  (170)  64;  (171)  68;  (172)  70 

(173)  73;  (174)  75;  (175)  78;  .(176)  79;   (177)83;   (178)86;   (179)88; 

(180)  91;  (181)  9S. 
MiCfHiOAN.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66.  67)  11;  (68,  69,  75)  13; 

(70)  14;  (71,  76)  16;  (72,  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20;  (81, 

82,  83)  SI;  (84)  22;  (85,  86,  87)  24;  (88)  26;  (89)  28;  (90,  91)  30;  (92) 

81;  (93)  32;  (94)  34;  (95,  96)  35;  (97)  37;  (98)  39;  (99)  41;  (100)  43; 

(101)  45;  (102)  47;  (103)  50;   (104)  53;  (105)  56;  (106)  58;  (107)  61; 

(108)  62;    (109)  63;  (110)  64;  (111)  66;  (112,  113)  67;  (114)  68;  (115) 

89;  (116,  117)  72;  (118)  74;  (119)  75;   (120)  77;   (121,  122)  80;   (123) 

81;  (124)  83;  (125)  84;  (126)  86;  (127)  89;  (128)  92. 
MiKNKSOTA.— (36)  1;  (37)  5;  (38)  8;  (39,  40)  12;  (41)  16;  (42)  18;  (43)  19; 

(44)  20;  (45)  22;  (46)  24;  (47)  28;  (48)  31;  (49)  32;  (50)  36;  (51,  52) 

38;  (53)  39;  (54)  40;  (55)  43;  (56)  45;  (57)  47;  (58)  49;  (59)  50;  (60)  51; 

(61)  52;  (62)  54;  (63)  56;  (64)  58;  (65)  60;  (66)  61;  (67,   68)  64;   (69> 

65;  (70)  68;  (71)  70;  (72)  71;  (73)  72;  (74)  73;  (75)  74;  (76,   77)  77; 

(78,  79)  79;  (80)  81;  (81,  82)  83;  (83)  85;  (84)  87;  (85)  89;  (86)  91. 
Mississippi.  — (65)  7;  (66)  14;  (67)  19;  (68)  24;  (69)  30;  (70)  35;  (71)  42; 

(72)  48;  (73)  55;  (74)  60;  (75)  65;  (76)  71;  (77)  78;  (78)  84;  (79)  89; 

(80)  92. 
Missouri.  —  (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (10.3)  23;  (104,  105)  24;  (106)27;  (107)  28; 

(108,  109)  32;  (110,  111)  33;  (112)  34;  (113,  114)  35;  (115)37;  (116,  117) 

38;  (118)  40;  (119,  120)  41;  (121)  42;  (122)  43;  (123)  45;  (124,  125)  46; 

(126)  47;  (127)  48;  (128)  49;  (129)  50;  (130)  51;  (131)  52;  (132)  53; 

(133)  54;  (134)  56;  (135,    136)  58;  (137)  59;  (138)  60;  (139)  61;  (140) 

62;  (141,  142)  64;  (143)  65;  (144)  66;  (145)68;  (146)69;  (147,  148)71; 

(149,  150)  73;  (151)  74;  (152)  75;  (153,   154)   77;  (155)  78;  (156)  79; 

(157)  80;   (158,   159)  81;   (160)  83;   (161)  84;  (162,  163)  85;  (164)  86; 

(165)88;  (166)  89;  (167,  168)  90;  (169)  92. 

Montana.  —  (9)  18;   (10)  24;  (11)  28;  (12)  33;  (1.3)  40;  (14)  43;  (15)48; 

(16)  50;  (17)  52;  (18)  56;  (19)  61;   (20)  63;  (21)  69;  (22)  74;  (23)    75; 

(24)  81;  (25)  87;  (26)  91. 
Nebraska.  —  (22)  3;  (23,  24)  8;  (25)  13;  (26)  18;  (27)  20;  (28,  29)  26;  (30) 

87;  (31)  28;  (32,  33)  29;  (34)  S3;  (35)  37;  (36)  38;  (37)  40;   (38)  41; 

(39,  40)  42;  (41)  43;  (42,  43)  47;  (44)  48;  (45,  46)  50;  (47)  53;  (47,  48) 

68;  (49)  59;  (50)  61;  (51,  52)  66;  (53)  68;  (54)  69:  (55)  70;  (56)  71; 

(57)  73;  (58)  76;  (59)  80;  (60)  83;  (61)  87;  (62)  89;  (63)  93. 
Nevada.  —(19)  3;  (20)  19;  (21)  37;  (22)  58;  (23)  62;  (24)  77;  (25)  83. 

New  Hampshire.  —  (64)   10;  (62)  13;  (65)   23;  (66)   49;  (67)  68;  (68)  73; 

(69)  76;  (70)85;  (71)93. 
New  Jersey.  —  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;   (50  N.  J.   L.)  7;   (61 

N.  J.  L.;  45  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  52  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;    (53  N.  J.  L.)  26;    (48  N.  J.  Eq.)  27;    (49  N.  J.   Eq.)  31;    (54 

N.  J.  L.)  33;  (50  N.  J.  Eq.)  35;  (55  N.  J.  L.)  39;  (51   N.  J.  Eq.)  40;  (66 
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N.  J.  L.)  44;  (52  N.  J.  Eq.)  4«;  (57  N.  J.  L.;  53  N.  J.  Eq.)  51;  (54  N.  J. 

Eq.;  58  N.  J.  L.)  66;  (59  N.  J.  L.)  69;  (56  N.  J.  Eq.)  68;  (60  N.  J.  L.) 

64;  (56  N.  J.  Eq.)  67;  (61  N.  J.  L.)  68;  (62  N.  J.  L.)  78;  (57  N.  Ji  Eq.K 

73;  (63  N.  J.  L.)  76;  (58  N.  J.  Eq.)  78;  (64  N.  J.  L.)  81;  (59;  60  N.  J; 

Eq.)  83;  (65  N.  J.  L.)  86;  (61  N.  J.  Eq.;  66  N.  J.  L.)  88;  (62  N.  J.  Eq.)' 

90;  (67  N.  J.  L.)  91;  (63  N.  J.  Eq.)  98. 
Nbw  York.  — (107)  1;  (108)  8;  (109)4;  (110)6;  (111)  7;  (112)  8;  (113)  lOj. 

(114)  11;  (115)18;  (116,  117)16;  (118,  119)16;  (120)17;  (121)18;  (122) 

19;  (123)  80;  (124,  125)   81;  (126)  88;   (127)  84;   (128,  129)  86;  (130. 

131)87;  (132,133)88;  (134)30;  (135)31;  (136)38;  (137)33;  (138)  34f^ 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  48;    (144)  43;  (145)  46^ 

(146)48;    (147)49;    (148)61;   (149)68;   (150)65';    (151)66;    (152)67;; 

(153)  60;   (154)  61;   (155)  63;   (156)  66;  (157)66;:  (158,  159)  70;  (160); 

73;   (161,  162)  76;   (163,  164)  79;  (165)  80;  (166,  167)  88;  (168)  86f 

(169,  170)  88;  (171)  89;  (172)  98;  (173)  93. 
North  Carolina.  —  (97,  98)  8;  (99,  100)  6;  (101)9;  (102)  11;  (103)  14;  (104)) 

17;  (105)18;  (106)19;  (107)88;  (108)83;  (109)86;  (110)88;  (111)38? 

(112)  34;  (113)  37;  (114)  41;  (115)  44;  (116)  47;  (117)  63;  (118)  64? 

(119)  66;  (120)   68;    (121)  61;  (122)  66;  (123)   68;  (124)  70;  (125)  74; 

(126)  78;  (127)  80;  (128)  83;  (129)  86;  (130)  89;  (131)  98. 

North  Dakota.  —  (1)  86;  (2)  33;  (3)  44;  (4)  60;  (5)  67;  (6,  7)  66;  (8)  73; 
(9)  81;  (10)  88. 

Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  16;  (47  Ohio  St.)  81;  (48  Ohio  St)  89; 
(49  Ohio  St.)  34;  (50  Ohio  St.)  40;  (51  Ohio  St.)  46;  (52  Ohio  St.)  49; 
(53  Ohio  St.)  53;  (54  Ohio  St.)  56;  (55,  56  Ohio  St.)  60;  (57  Ohio  St.)  63; 
(58  Ohio  St.)  65;  (59  Ohio  St.)  69;  (60  Ohio  St.)  71;  (61  Ohio  St.)  76; 
(62  Ohio  St.)  78;  (63  Ohio  St)  81;  (64  Ohio  St)  83;  (65  Ohio  St)  87^ 
(66  Ohio  St.)  90;  (67  Ohio  St)  93. 

Oregon.  — (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  83;  (21)  88;  (22). 
89;  (23)  37;  (24)  41;  (25)  48;  (26)  46;  (27)  50;  (28)  68;  (29)  54;  (30) 
60;  (31)  65;  (32)  67;  (33)  78;  (34)  75;  (35)  76;  (36)  78;  (37)  88;  (38). 
84;  (39)  87;  (40)  91;  (41)  98. 

PENNSYLVANIA.  — (115,  116,  117  Pa.  St)  8;  (118,  119  Pa.  St)  4;  (120,  121 
Pa.  St)  6;  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (125  Pa.  St)  11;  (126> 
Pa.  St)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  16;  (130,  131  Pa.  St)  17;: 
(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81^ 
(139.  140,  141  Pa.  St)  83;  (142,  143  Pa.  St)  84;  (144,  145  Pa.  St)  87; 
(146  Pa.  St)  «8;  (147,  150  Pa.  St)  80;  (151  Pa.  St)  31;  (148  Pa.  St> 
83;  (149,  152,  153  Pa.  St)  34;  (154,  155  Pa.  St)  36;  (156  Pa.  St)  36; 
(157  Pa.  St)  37;  (158  Pa.  St)  38;  (159  Pa.  St)  39;  (160  Pa.  St)  40; 
(161  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St)  43;  (164,  165  Pa.  St)  44; 
(166  Pa.  St)  46;  (167  Pa.  St)  46;  (168,  169  Pa.  St)  47;  (170,  171  Pa. 
St)  60;  (172,  173  Pa.  St)  61;  (174,  176  Pa.  St)  68;  (176  Pa.  St)  63;: 
(177  Pa.  St)  66;  (178  Pa.  St)  66;  (179,  180  Pa.  St)  67;  (181  Pa.  St). 
69;  (182  Pa.  St)  61;  (183,  184  Pa.  St.)  63;  (185  Pa.  St)  64;  (186  Pa. 
St)  66;  (187  Pa.  St)  67;  (188  Pa.  St)  68;  (189  Pa.  St)  69;  (190  Pa.. 
St)  70;  (191  Pa.  St)  71;  (192  Pa.  St)  73;  (193  Pa,  St)  74;  (194  Pa. 
St)  75;  (195  Pa.  St)  78;  (196  P;i.  St)  79;  (197  Pa.  St)  80;  (198  Pa. 
St)  82;  (199  Pa.  St)  85;  (195,  200  Pa.  St.)  88;  (201  Pa.  St.)  88;  (202. 
Pa.  St.)  90;  (203,  204  Pa.  St.)  93. 


10  Schedule. 

»HODB  Iai.Ain).  —  (15)  2;  (16)  87;  (17)  38;  (18)  49;  (19)  61;  (20)  78;  (21) 

79;  (22)  84;  (23)  91. 
Sooth  Carolina.  —  (26)  4;  (27.  28,  29)  13;    (30)  14;   (31,  32)  17;   (33)  S6; 

(34)  87;  (35)  28;  (36)  31;  (37)  34;  (38)  37;  (39)  39;  (40)  42:  (41)  44 

(42)  46;  (43)  49;  (44)  51;  (45)  65:  (46)57;  (47)  68;  (48)  59;  (49)  61 

(50)  62;  (51)  64;  (52)  68;  (53)  69;  (54)  71;  (55)  74;  (56,  57)  76;  (58)  79 

(59)  82;  (60,  61)  85;  (62)  89;  (63)  90;  (64)  92. 
South  Dakota.  — (1)  36;  (2)  39;  (3)  44;  (4)  46;  (5)  49;  (6)  66;  (7)  58} 

(8)  59;  (9)  62;  (10)  66;  (11)  74;  (12)  76;  (13)  79;  (14)  86;  (15)  91. 
T«NNE33EB.— (85)  4;   (86)  6;  (87)  10;   (88)  17;    (89)  24;    (90)  25;  (91)  30; 

(92)  36;  (93)  42;  (94)  45;  (95)  49;  (96)  54;  (97)  56;  (98)  60;  (99)  63; 

(100)  66;  (101)  70;  (102)  73;    (103)  76;    (104)  78;    (105)  80;  (106)  82j 

(107)  89;  (108)  91. 

Tkxas.  —  (68)  2;  (69;  24  Tex.  App.)  6;  (70;   25,  26  Tex.  App.)  8;   (71)  10; 

(27  Tex.  App.)  11;   (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;    (29  Tex.  App.)  25;  (80,  81)  26;  (82)  27; 

(30  Tex.  App.)  28;  (83)  29;  (84)  31;  (85)  34;  (31  Tex.  Cr.  Rep.;  86)  37; 

(86;  32  Tex.    Cr.    Rep.)   40;  (87;  33  Tex.  Cr.  Rep.)  47;  (34  Tex.  Cr. 

KeQ.;  88)  53;  (89,  90)  59;  (35  Tex.  Cr.  Rep.)  60;  (36  Tex.  Cr.  Rep.)  61; 

(91;  37  Tex.  Cr.  Rep.)  66;  (38  Tex.  Cr.  Rep.)  70;  (92)  71;  (39  Tex.  Cr. 

Rep.)  73;  (40  Tex.  Cr.  Rep.)  76;  (9.3)  77;  (94)  86;  (95)  93. 
-Utah.— (13)  57;  (14)  60;  (15)   62;  (16)  67;  (17)  70;  (18)  72;  (19)  75;  (20) 

77;  (21)  81;  (22)  83;  (23)90;  (24)  91. 
Vbrmont.  —  (60)  6;    (61)  15;  (62)  22;    (63)  25;  (64)  33;  (65)  36;  (66)  44; 

(67)  48;  (68)  54;  (69)  60;  (70)  67;  (71)  76;  (72)  82;  (73)  87;  (74)  93; 
Virginia.  —(82)  3;    (83)  5;    (84)  10;   (85)  17;  (86)  19;  (87)  24;  (88)  29;  (89) 

37;  (90)  44;  (91)  50;  (92)  53;  (93)  57:  (94,  95)  64;  (96)  70;  (97)  75 

(98)  81;  (99)  86;'-'100)  93. 
Washington-. —(1)  22;  (2)  26;  (3)28;  (4)  31;  (5)34;  (6)  36;   (7)  38;  (8) 

40;  (9)  43;  (10)  45;  (11)  48;  (12)  50;  (13)  52;  (14)  53;  (15)  55;  (16)  58; 

(17)  61;  (18)  63;  (19)  67;  (20)  72;    (21)  75;  (22)  79;  (23)  83;  (24)  85; 

(25)  87;  (26)  90;  (27)  91;  (28,  29)  92. 
Wbst  Virginia.— (29)6;    (30)  8;    (31)13;    (32,33)25;   (34)  26;    (35)  29; 

(36)  32;  (37)38;  (38,  39)45;  (40)  52;  (41)   56;  (42)   57;  (43)  64;  (44) 

67;  (45)  72;  (46)  76;  (47)  81;  (48)  86;  (49)  87;  (50)  88;  (51)  90. 
Wisconsin.  —(69j  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  75)  17;  (76,  77)  20;  (78) 

23;  (79)  24;  (80)  27;  (81)  29;  (82)  33;  (S3)  35;  (84)  36;  (85,  86)   39 

(87)  41;   (88)  43;   (89)  46;  (90)  48;   (91)  51;   (92)  53;  (93)  57;  (94)  59 

(95)  60;  (96,  97)  65;  (98,  99)  67;  (100)  69;  (101)  70;  (102)  72;  (103)  74 

(104,  105)76;  (106)80;    (107,  108)  81;  (109)  83;    (110)  84;    (HI)  87 

(112)88;  (113)90;  (114)91. 
Wyoming.  -(3)  31;  (4)  62;  (5)  63;  (6)  71;  (7)  75;  (8)  80;  (9)  87. 
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LIDE  V.  PARK. 
[135   Ala.   131,   33   South.   175.] 

WOMAN— Husband  and  Wife— Nonjoinder  of  Husband.— If 
])Ower  to  foreclose  a  mortgage  is  bestowed  on  a  wife  before  her 
marriage,  she  has  power  to  execute  it  afterward  without  her  hus- 
band's  co-operntion.     (p.    18.) 

HUSBAND  AND  WIFE— Adverse  Possession  by  Him  of  Her 
Lands.— The  trust  relation  of  a  husband  toward  his  wife's  statu- 
tory estate  ceases  upon  her  death,  and  if  he  and  those  claiming  un- 
der him  continuously  occupy  her  land,  thereafter  claiming  it  as  their 
own  for  ten  years,  they  acquire  a  perfect  title,  free  from  any  trust. 
(p.  18.) 

■j?RUSTS.— The  Statute  of  Limitations  begins  to  run  against 
the  right  of  an  heir  to  enforce  a  constructive  trust  in  favor  of 
his  ancestor  at  the  same  time  that  it  begins  to  run  against  the 
ancestor,     (p.  19.) 

HUSBAND  AND  WIFE— Statutory  Trusteeship— Adverse 
Possession. — If  a  husband  in  foreclosing  a  mortgage  on  his  wife's 
land,  and  while  acting  as  her  representative  with  her  knowledge, 
purchases  the  land  for  her,  but  takes  a  deed  in  his  own  name,  this 
constitutes  a  reimdiation  by  the  liusband  and  wife  of  the  statu- 
tory trusteeship  between  them,  and  if  he  and  those  claiming  un- 
der him  continuously  occupy  such  lands,  claiming  them  as  their 
own  for  ten  years  thereafter,  they  acquire  a  perfect  title,  free 
from  any  trust,     (p.  19.) 

TRUSTS— Limitations.— The  right  to  enforce  a  constructive 
trust  is  barred  in  two  years,  unless  there  are  special  circumstances 
.•justifying  greater  delay.  A  delay  of  twenty  years  iu  beginning 
the  action  constitutes  gross  laches,     (p.  19.) 

Action  by  an  heir  of  a  married    woman   to    enforce    a  con- 
structive trust  in  her  favor  growing  out  of    a  sale  of    lands 
under  a  power  contained  in  her  mortgag*;.     The  property  thus 
sold  was  convoyed  to  her  husband  by  the  purchaser  at  the  fore- 
Am.   St.   Rep.,   Vol.   93—2        (17) 
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closure  sale.     Judgment  for  the  defendants  and  plaintiff  ap- 
pealed. 

G.  MacDonald,  J.  Weatherby  and  0.  C.  Mauer,  for  the  ap- 
pellant. 

W.  M.  Blakely,  for  the  appellees, 

*^^  HAEALSOjST,  J.  The  sales  under  the  mortgages  were 
attended  by  no  secrecy,  but  were  openly  made,  after  due  ad- 
vertisement of  the  same,  at  the  places  they  were  advertised  to 
take  place,  and  the  deeds  from  the  mortgagees  to  the  purchaser, 
Eobert  Park,  in  full  execution  of  the  foreclosures,  were  very 
soon  thereafter — on  the  20th  of  January,  1879 — duly  recorded 
in  the  probate  office.  Indeed,  from  the  averments  of  the  bill 
it  would  appear  ^^''  that  Robert  Park  acted  for  the  mortga- 
gees and  purchased  the  property  for  the  purpose  of  afterward 
conveying  the  same  to  the  said  Howard  Park.  The  latter  was 
the  owner  of  the  Limuel  Park  and  Charles  McDade  mort- 
gages, and  acted  for  his  wife,  Janie,  with  her  knowledge  and 
consent  in  the  foreclosures.  The  power  to  foreclose  her  mort- 
gage having  been  bestowed  upon  her,  before  her  marriage,  how- 
ever, she  was  capable,  afterward,  of  executing  the  power  alone, 
without  her  husband's  co-operation:  Hardin  v.  Darwin,  66  Ala. 
61;  Gridley  v.  Wynant,  23  How.  (U.  S.)  500.  In  all  this 
there  appears  to  have  been  no  conduct  on  the  part  of  Howard 
Park,  his  wife,  Janie  or  of  Eobert  Park,  such  as  would  taint 
the  sales  with   illegality. 

The  relation  of  Howard  to  his  wife's  statutory  estate,  if  he 
continued  to  occupy  such  relation  toward  her  after  the  fore- 
closure of  the  mortgages,  necessarily  ceased  at  her  death,  on 
the  28th  of  May,  1878.  Since  that  time,  and  since  the  fore- 
closure sales,  he  and  those  claiming  possession  under  him,  have 
continued  to  occupy  and  claim  said  lands  as  their  own,  and  if 
he  and  they  thus  continued  to  hold  for  ten  years,  they  had  a 
perfect  title  in  law  and  equity,  free  from  any  trust  whatever: 
Brackin  v.  Newman,  121  Ala.  311,  26  South.  3. 

The  only  violation  of  any  trust  complained  of  is  that  alleged 
to  have  been  committed  by  said  Howard,  aided  by  his  said 
wife,  Janie,  in  the  purchase  of  said  lands  under  said  mort- 
gages. Whatever  may  be  said  of  his  conduct  in  this  respect, 
it  is  certainly  true  that  the  effect  of  what  was  done  was  ta 
vest  the  legal  title  in  him,  subject  only  to  the  right  of  his  wife 
eeasonably  expressed,  to    n;pudiate    his    action,  and  to  ask  a 
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court  of  equity  to  declare  the  purchases  made  to  be  for  her 
benefit;  and,  if  entitled  to  do  this,  after  she  had  executed  her 
deed  to  the  purchaser  at  the  foreclosure  sale,  she  could  only 
have  done  so  by  offering  to  do  equity  by  paying  back  to  him 
the  amounts  paid  out  by  him  in  the  purchases  with  interest, 
and  other  lawful  charges  thereon.  She  died,  as  stated,  on  the 
28th  of  May,  1878,  without  ever  having  sought  to  disaffirm 
these  transactions,  and  was  thus  prevented  to  do  so  afterward. 
There  was  ^^^  no  express  trust  between  the  complainant  and 
the  said  Howard,  and  the  only  one  that  could  be  said,  in  any 
event,  to  exist  between  them,  was  a  constructive  trust,  aris- 
ing by  operation  of  law,  and  this  he  seeks  by  his  bill  to  en- 
force. It  is  as  the  heir  of  said  Janie,  and  not  otherwise,  he 
claims.  Whenever  the  statute  of  limitations  began  to  run 
against  her,  it  did  as  to  him. 

The  bill  makes  a  plain  case  of  repudiation  by  her  and  her 
husband  of  the  statutory  trusteeship  between  them,  and  shows 
the  assertion  of  a  title  by  him  under  his  purchases  at  said 
mortgage  sales,  and  the  conveyances  by  the  mortgagees  to  him, 
in  hostility  to  the  world.  When  this  was  done,  in  open  repu- 
diation of  any  claim  or  right  of  complainant,  as  a  remainder- 
man, to  these  lands,  complainant  had  a  right  to  resort  to  a 
court  of  equity  to  protect  his  interests,  if  he  had  any,  and  to 
compel  the  grantee,  Howard  Park,  to  respect  his  original  trust. 
"A  trustee  of  an  express  trust,  purchasing  at  his  own  sale, 
commits  an  open  and  conclusively  prejudicial  breach  of  his 
trust,  yet  his  purchase  discharges  the  express  trust  and  con- 
verts him  into  a  constructive  trustee,  of  which  character  the 
cestuis  que  trust  may  avail  themselves  by  a  proceeding  in  equity 
Seasonably  begun — within  two  years  under  our  rulings,  unless 
there  be  s])ecial  circumstances  justifying  greater  delay" :  Rob- 
inson V.  Pierce,  118  Ala.  275,  295,  72  Am.  St.  Eep.  160,  24 
South.  948,  and  authorities  there  cited;  Haney  v.  Legg,  129 
Ala.  619,  87  Am.  St.  Rep.  81,  30  South.  34;  Brackin  v.  New- 
man, 121  Ala.  311,  26  South.  3.  The  complainant  is  not 
shown  to  have  been  under  any  legal  disability  to  sue  at  the 
time  of  the  alleged  breach  of  trust,  and,  from  aught  appear- 
ing, he  miglit  have  filed  his  bill  in  1878  or,  at  the  latest,  in 
1879,  to  claim  and  protect  his  interests.  If  it  be  said  that 
he  did  not  know  of  this  repudiation  of  his  rights  in  those  years, 
it  does  appear  that  in  1879,  by  due  diligence  he  might  have 
ascertained  the  fact.  The  deeds  that  disclosed  it  were  of  rec- 
ord in  the  probate  court  in  January,  1879.     This    bill    was 
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not  filed  until  the  13tli  of  May,  1898,  and  was  barred  by  the 
lapse  of  time,  to  say  nothing  of  the  question  of  laches,  or  any 
right  he  may  have  had  originally  to  recover. 
Affirmed. 


Title  l)y  Adverse  Pns/^ession,  as  between  husband  and  wife  ig 
considered  in  the  monographic  note  to  Gafford  v.  Strauss,  18  Am. 
St.  Kep.  113-115.  The  possession  of  land  by  a  husband  as  trustee, 
for  the  use  and  benefit  of  his  wife,  is  not  adverse  to  her,  even  after 
he  has  obtained  a  divorce:  Meacham  v.  Bunting,  156  Dl.  58fi>  47  Am. 
St.  Kep.  239,  41  N.  E.  175. 


INGE  V.  BOAED  OF  PUBLIC  WOEKS. 

[135    Ala.    187,    33    South.    678.] 

MUNICIPAL  CORPORATIONS— Injunction  at  Instance  of 
Taxpayers. — Municipal  authorities  may  be  enjoined  at  the  suit  of 
a  taxpayer  from  issuing  illegal  warrants  or  scrip,  misappropriating 
public  funds,  creating  improper  debts,  or  abusing  corporate  pow- 
ers,    (p.   22.) 

MUNICIPAL  CONTRACTS.— A  provision  in  a  city  charter 
that  certain  contracts  shall  be  let  to  the  lowest  responsible  bidder, 
is  mandatory,  and  a  compliance  with  its  provisions  is  essential 
to   the   validity   of   such   contracts,     (p.   24.) 

MUNICIPAL  CONTRACTS— Lowest  Responsible  Bidder.— 
The  determination  of  who  is  the  lowest  responsible  bidder  for  a 
municipal  contract  rests,  not  in  the  exercise  of  an  arbitrary  un- 
limited discretion  of  the  officer  or  board  awarding  the  contract, 
but  upon  the  exercise  of  a  bona  fide  judgment,  based  upon  facts 
tending  reasonably  to   Support   such   determination,     (p.   24.) 

MUNICIPAL  CONTRACTS— Fraud— Lowest  Bidder.— In  the 
absence  of  fraud  or  gross  abuse,  courts  will  not  interfere  with  the 
exercise  of  discretion  by  administration  boards  or  officers  in  their 
determination  of  who  is  the  lowest  responsible  bidder  for  a  munici- 
pal contract,     (p.  25.) 

MUNICIPAL  CONTRACTS— Lowest  Bidder— Presumption.— 
When  the  action  of  a  board  in  letting  a  municipal  contract  is  di- 
rectly assailed  on  the  ground  that  it  was  not  let  to  the  lowest 
responsible  bidder,  it  cannot  be  presumed  from  the  mere  acceptance 
of  a  bid  by  such  board  that  the  latter,  in  the  exercise  of  its  judi- 
cial discretion,  after  due  consideration  of  all  bids,  determined  Such 
one  as  being  the  lowest  responsible  bid.     (p.  25.) 

MUNICIPAL  CONTRACTS.— Additional  Stipulations  contained 
in  a  municipal  contract  awarded  to  one  who  is  not  the  lowest  respon- 
sible bidder,  and  which  were  not  embraced  in  t  he  published  notice  for 
bidding,  though  of  advantage  to  the  city,  if  they  constitute  a  mate- 
liai  ciiarge,  and  therefore  a  departure  from  the  basis  of  bidding  and 
become  an  element  of  consideration  in  determining  who  is  the  lowest 
and  best  bidder,  will  invalidate  the  contract  entered  into.     (p.  20.} 
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MUNICIPAL  CONTRACTS— Assumption  of  Responsibility  by 
Contractor. — A  municipal  paving  contract  under  which  the  con- 
tractor assumes  "all  risk  of  damages  to  property,  along  or  near 
the  line  of  work,"  is  void  as  tending  to  increase  tlie  amount 
bid  for  the  contract  and  the  burden  to  be  borne  by  the  taxpayer 
and   abutting  owners,     (p.   27.) 

MUNICIPAL  CONTRACTS— Alien  or  Convict  Labor.— A 
stipulation  in  a  municipal  paving  contract  against  the  employ- 
ment by  the  contractor  of  alien  or  convict  labor  renders  the  con- 
tract void,  as  tending  to  increase  the  cost  of  the  work,  and  as 
being  against  the  interests  of  the  taxpayer  and  abutting  property 
owner,     (p.   28.) 

CONSTITUTIONAL  LAW— Street  Improvement.— A  provi- 
sion in  a  city  cliarter  for  the  assessment  against  property  owners 
of  the  costs  of  street  improvements  to  be  measured  by  the  "special 
benefits  accruing  by  reason  of  said  paving  or  improving,  and  in 
no  caso  to  exceed  four  dollars  per  front  foot,"  does  not  violate 
a  constitutional  provision  that  "no  municipality  shall  make  any 
assessment  for  the  costs  of  street  paving  in  excess  of  the  increased 
value  of  such  property  by  reason  of  the  special  benefits  derived 
from    such    improvements."     (p.    29.) 

MUNICIPAL  CONTRACTS— Street  Improvements— Presump- 
tion.— If  no  work  has  been  done  under  a  municipal  contract,  and 
it  does  not  appear  what  will  be  the  amount  of  the  assessment  for 
sucli  work  when  made,  it  will  not  be  presumed  that  the  assessment 
when  made  will  exceed  the  amount  of  the  constitutional  limitation. 
(p.   30.) 

MUNICIPAL  PAVING  CONTRACTS  are  not  rendered  in- 
valid by  tho  fact  that  the  authority  granted  by  the  legislature  for 
street  paving  involves  a  considerable  outlay,^  and  that  in  the  event 
of  a  failure  to  collect  the  assessments  against  abutting  property 
it  would  have  to  be  met  out  of  the  general  revenues  of  the  city. 
(p.   30.) 

E.  L.  Eusscll  and  Fitts,  Stouts  &  Armbrecht.  for  the  ap- 
pellants. 

B.  B.  Boone    and  R.  H.  &  N".  R.  Clarke,  for  the  appellees. 

104  DOWDELL,  J.  The  bill  in  this  cause  was  filed  by 
Eichard  Inge  and  others,  appellants  here,  as  taxpayers  of  the 
city  of  Mobile,  and  abutting  property  owners  on  certain  named 
streets  of  said  city,  included  in  the  paving  contracts,  which  are 
made  an  exhibit  to  the  bill,  and  which  were  entered  into  on 
September  6,  1902,  between  the  board  of  public  works  of  the 
city  of  Mobile  and  the  Southern  Paving  and  Construction 
Company,  a  body  corporate.  The  bill  assails  the  validity  of 
said  contracts  and  seeks  to  have  the  same  decreed  null  and 
void.  The  cause  was  heard  before  the  chancellor  on  demurrer 
to  the  bill,  and  motion  to  dismiss  the  same  for  want  of  equity, 
and  from  his  decree  sustaining  the  demurrer  and  motion,  and 
dismissing  the  bill,  the  present  appeal  is  prosecuted. 
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In  our  consideration  of  the  question  raised  we  do  not  pro- 
pose to  follow  counsel  into  all  of  the  phases  presented  *"*  in 
arguments,  oral  and  written,  but  prefer  to  lay  down  the  prin- 
ciples which  we  think  control,  and  state  our  conclusions  in  as 
brief  a  manner  as  practicable. 

In  the  outset,  we  think  it  may  be  safely  stated  as  a  general 
proposition  that  a  taxpayer  may  seek  the  aid  of  a  court  of 
equity  and  relief  by  injunction  where  the  municipal  authori- 
ties are  about  to  issue  illegal  warrants  or  scrip,  or  to  misap- 
propriate public  funds,  or  to  abuse  corporate  powers:  1  Dillon 
on  Municipal  Corporations,  sec.  504;  2  Dillon  on  Municipal 
Corporations,  sees.  914,  921.  So  also  may  courts  of  equity, 
on  bills  filed  by  taxpayers,  enjoin  the  improper  creation  of 
debts:  2  Dillon  on  Municipal  Corporations,  sec.  916. 

There  were  two  contracts  entered  into  between  the  board  of 
public  works  and  the  Southern  Paving  and  Construction  Com- 
pany ,  one  for  paving  certain  named  streets  with  vitrified  brick, 
and  the  other  for  paving  certain  other  named  streets  with  as- 
phalt. The  alleged  infirmities  averred  in  the  bill  common  to 
both  contracts  are:  1.  That  the  contracts  contained  improper 
stipulations  imposing  upon  the  contractor  a  responsibility  and 
liability  for  damage  to  persons  and  property  be3^ond  his  liabil- 
ity for  torts  in  his  own  business,  or  growing  out  of  the  na- 
ture of  the  work  contemplated;  2.  That  the  contracts  con- 
tained improper  restrictions  upon  the  kind  of  labor,  that  might 
be  employed  by  the  contractor;  and  3.  That  the  provision  of 
the  charter  of  the  city  of  Mobile  regulating  the  assessments 
against  abutting  property  owners  for  the  improvements  of  the 
streets  is  different  from  and  in  conflict  with,  the  provisions  of 
the  new  constitution  of  the  state,  prescribing  a  system  of  as- 
sessment. 

It  is  furthermore  alleged  in  the  bill  that  the  contract  for 
the  asphalt  paving  is  invalid  for  the  additional  reasons:  1. 
That  the  contract  was  not  awarded  to  the  "lowest  responsible 
bidder,"  as  required  by  the  charter  of  the  city  of  Mobile;  2. 
That  the  contract  improperly  contains  a  provision  requiring 
the  contractor  to  keep  the  pavement  in  repair  for  a  long  term 
of  years;  and  3.  That  the  contract  contained  a  material  pro- 
vision concerning  the  price  as  to  future  paving  in  the  city,  and 
which  was  not  contemplated  in  the  competitive  bidding.  The 
bill,  therefore,  for  these  several  and  distinct  *""  grounds,  chal- 
lenges the  validity  of  the  contracts,  and  prays  that  the  same 
may  be  annulled,  and  also  prays  for  an  injunction. 
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While  the  demurrer  purports  in  its  caption  to  be  the  bill 
in  its  entirety,  the  several  assignments  or  grounds  are  specifi- 
cally directed  to  particular  parts  of  the  bill.  The  bill  as  a 
whole  is  not  questioned  by  any  ground  of  demurrer  for  de- 
ficiency in  statement  or  failure  of  averment  of  facts.  It  ia 
quite  clear,  we  think,  that  if  the  contracts  or  contract  are  in- 
valid for  any  one  of  the  causes  alleged  in  the  bill,  then  the 
bill  would  not  be  wanting  in  equity. 

The  first  assignment  of  the  demurrer  is  to  that  part  of  the 
bill  which  relates  to  and  avers  the  invalidity  of  the  contract 
for  the  asphalt  paving.  The  ground  of  demurrer  is  stated 
as  follows :  "They  [respondents]  demur  to  so  much  thereof  as 
charges  that  the  asphalt  paving  contract  therein  mentioned  was 
not  awarded  to  and  made  with  the  lowest  responsible  bidder 
therefor,  upon  the  ground:  That  the  bill  shows  that  the  board 
of  public  works  did  sufficiently  determine  the  bid  upon  which 
said  contract  was  awarded  to  be  the  lowest  responsible  bid 
therefor,  and  fails  to  show  that  in  the  exercise  of  its  discretion 
to  so  determine,  said  board  was  guilty  of  fraud  or  miscon- 
duct." The  second  assignment  of  the  demurrer  also  relates 
to  the  asphalt  paving  contract,  and  is  stated  as  follows :  "And 
defendants  demur  to  so  much  of  said  bill  as  alleges  that  said 
board  failed  to  adjudicate  that  the  bid  for  the  said  asphalt 
paving  contract,  made  by  said  Southern  Paving  and  Construc- 
tion Company  and  accepted  by  said  board,  was  the  lowest  re- 
sponsible bid  therefor,  upon  the  grounds:  1.  That  it  appears 
in  and  by  said  bill  that  said  board  did  in  fact  sufficiently  so 
determine;  2.  That  it  appears  in  and  by  said  bill  that  said 
board  accepted  said  bid  and  awarded  said  contract  upon  the 
same,  and  that  such  facts  constitute  a  sufficient  determination 
by  said  board  that  the  same  was  the  lowest  responsible  bid." 
The  third  assignment  likewise  relates  to  the  asphalt  paving 
contract,  and  is  stated  as  follows:  "3.  And  the  defendants 
demur  to  so  much  of  said  bill  as  alleges  the  offer  made  *"^  by 
the  counsel  of  the  Southern  Paving  and  Construction  Company 
and  the  inclusion  of  said  offer  in  the  written  contract  for  as- 
phalt paving,  all  as  alleged  in  the  ninth  paragraph  of  the  bill, 
upon  the  grounds:  1.  That  said  offer  and  the  contract  made 
thereon  did  not  operate  to  relieve  said  company  from  any  of 
its  obligations  to  the  city  of  Mobile  covered  by  its  bid,  but 
was  an  additional  burden  upon  the  company,  and  the  same 
do  not  tend  to  establish  that  said  bid  was  not  that  of  the  low- 
est responsible  bidder;  2.  That  it  does  not  appear  by  the  bill 
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that  said  offer  and  the  contract  made  thereon  were  in  any 
way  to  the  prejudice  of  complainants/' 

Section  75  of  the  charter  of  the  city  of  Mobile  (Acts  1900- 
01,  p.  2391),  under  which  the  board  of  public  works  derives 
its  authority  and  power  to  make  the  contracts  in  question,  pro- 
vides that  such  contracts  shall  be  let  to  the  ^lowest  responsible 
bidder'^  after  advertising  for  bids,  and  that  "said  board  shall 
have  no  power  to  pledge  the  credit  of  the  city  except  as  herein 
provided."  The  provision  that  the  contract  shall  be  let  to  the 
lowest  responsible  bidder  is  mandatory,  and  this  seems  to  be 
emphasized  by  the  further  provision,  that  the  "said  board  shall 
have  no  power  to  pledge  the  credit  of  the  city  except  as  herein 
provided."  It  is  plainly  a  duty  imposed  by  the  law  upon  those 
on  whom  the  power  to  contract  is  conferred,  and  a  compliance 
with  its  requirements  is  essential  to  the  validity  of  the  con- 
tract. It  is  a  general  rule  that  a  provision  of  this  kind  is 
mandatory,  and  unless  the  requirements  imposed  by  the  stat- 
ute are  complied  with,  the  contract  is  rendered  invalid:  Mc- 
Cloud  V.  Columbus  (Ohio),  44  N.  E.  95;  Zottman  v.  San 
Francisco,  20  Cal.  96,  81  Am.  Dec.  96;  Parr  v.  Greenbush, 
72  N".  Y,  463,  471;  People  v.  Board  of  Improvement,  43  K 
Y.  231;  City  Imp.  Co.  v.  Broderick,  125  Cal.  139,  57  Pac. 
776;  McBrian  v.  Grand  Rapids,  56  Mich.  95,  22  N.  W.  206; 
Brady  v.  New  York,  20  N.  Y.  312;  Brown  v.  New  York,  63 
N.  Y.  239;  McDonald  v.  Mayor,  68  N.  Y.  23,  23  Am.  Rep. 
144;  Mazet  v.  Pittsburg,  137  Pa.  St.  548,  20  Atl.  693;  State 
ex  rel.  Shaw  v.  Trenton,  49  N.  J.  L.  339,  12  Atl.  902;  People 
ex  rel.  Coughlin  v.  Gleason,  121  N.  Y.  631,  25  N.  E.  4. 

*^^  In  the  letting  of  public  contracts  to  the  lowest  respon- 
sible bidder,  the  duty  of  the  officer  is  not  merely  ministerial, 
but  partakes  of  a  judicial  character,  requiring  the  exercise 
of  discretion.  A  discretion,  however,  which  should  always  be 
exercised  to  the  end  of  subserving  the  public  interest,  and 
never  in  the  interest  of  the  bidder.  In  deciding  upon  the  re- 
sponsibility of  bidders  it  is  the  duty  of  the  board  or  officers  not 
only  to  take  into  consideration  the  pecimiary  ability  of  bid- 
ders to  perform  the  contract,  but  also  to  ascertain  which  ones, 
in  point  of  skill,  ability  and  integrity  would  be  most  likely  to 
do  faithful,  conscientious  work,  and  to  fulfill  the  terms  of 
the  contract.  "The  determination  of  who  is  the  lowest  bid- 
der, with  the  qualification  of  responsibility,  rests  not  in  the 
exercise  of  an  arbitrary,  unlimited  discretion  of  the  officer  or 
board  awarding  the  contract,  but  upon  the  exercise  of  a  bona 
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fide  judgment,  based  upon  facts  tending  reasonably  to  the 
support  of  such  determination" :  See  notes  to  case  of  State  v. 
Eichards,  50  Am.  St.  Rep.  489  et  seq,,  where  authorities  are 
collected,  with  comments  by  Mr.  Freeman  on  the  subject. 
After  determining  from  these  considerations  who  are  respon- 
sible bidders  and  who  are  not  among  those  bidding,  separating 
the  responsible  ones  from  the  irresponsible,  it  becomes  a  matter 
of  the  amounts  bid,  and  the  law  imposes  the  plain  duty  of 
selecting  the  lowest  bid  in  amount.  Of  course,  it  is  to  be 
understood  that  the  bid  is  to  be  made  in  compliance  with  the 
notice  and  specifications  calling  for  bids.  In  the  absence  of 
fraud  or  gross  abuse,  the  courts  will  not  interfere  with  the 
exercise  of  discretion  by  administration  boards  or  officers  in 
their  determination  of  who  is  the  lowest  responsible  bidder. 
But  in  awarding  the  contract,  it  ought  to  appear  that  the  con- 
tract has  been  by  the  board,  in  the  exercise  of  its  judgment 
and  discretion,  let  to  the  lowest  responsible  bidder.  And 
whatever  may  be  the  -presumption  to  be  indulged  in  favor  of 
its  action  in  this  respect,  when  the  contract  is  let  to  one  whose 
bid  is  not  the  lowest  in  amount,  where  its  action  is  not  as- 
sailed, it  is  quite  clear,  that  when  its  action  is  assailed,  and  it 
is  directly  charged  that  the  letting  was  not  to  the  lowest  ^"" 
responsible  bidder,  it  will  not  be  presumed  on  demurrer,  which 
is  a  confession  of  the  facts  stated  in  the  bill,  from  the  mere 
acceptance  of  the  bid  by  the  board  of  him  to  whom  the  con- 
tract is  awarded,  that  the  board,  in  the  exercise  of  its  judicial 
discretion,  after  due  consideration  of  all  bids,  determined  such 
one  to  be  the  lowest  responsible  bidder. 

The  bill  in  the  present  case  distinctly  avers  that  the  South- 
ern Paving  and  Construction  Company,  to  whom  the  contract 
was  let,  was  not  the  lowest  bidder  for  the  asphalt  paving,  but 
that  the  Green  River  Asphalt  Company  was  the  lowest  bidder 
for  that  contract,  and  that  said  latter  company  was  a  respon- 
sible bidder.  It  is  further  charged  in  the  bill  that  said  board 
of  public  works  never  "adjudicated"  who  was  the  lowest  re- 
sponsible bidder  for  the  asphalt  paving,  as  was  their  duty 
under  the  statute,  but  arbitrarily  awarded  the  contract  to  the 
Southern  Paving  and  Construction  Company,  whose  bid  was 
more  than  two  thousand  dollars  in  excess  of  the  bid  of  the 
Green  River  Asphalt  Company,  the  lowest  responsible  bidder. 
Taking  these  allegations  to  be  true,  which  must  be  done  on 
demurrer,  the  bill  clearly  makes  a  case  of  a  failure  on  the  part 
of  the  board  of  public  works  to  comply  with  the  mandatory 
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provision  of  the  statute  requiring  the  contract  to  be  let  to  the 
lowest  responsible  bidder.  The  demurrer  going  to  this  part 
of  the  bill  was  not  well  taken,  and  should  not  have  been  sus- 
tained. 

The  charter  of  the  city  of  Mobile  provides  that  publication 
must  be  made  "in  such  newspapers  or  other  periodicals  in 
the  United  States  or  elsewhere  as  said  board  may  direct/'  call- 
ing for  bids  on  the  contracts  to  be  let.  This,  of  course,  re- 
quired that  there  should  be  some  rule  or  standard  by  which 
all  bids  were  to  be  measured,  the  purpose  of  this  requirement 
being  of  a  twofold  nature:  In  the  first  place,  by  competitive 
bidding,  to  secure  the  lowest  reasonable  price  for  the  articles 
furnished  or  services  to  be  performed,  and  in  the  next  place 
to  prevent  anything  like  favoritism  on  the  part  of  the  officers, 
and  to  secure  fairness  in  the  bidding.  The  basis  of  the  bid- 
ding and  the  contract  entered  into  should  ^""  be  the  same, 
for  otherwise  the  very  object  and  purpose  of  the  law  in  call- 
ing for  competitive  bidding  might  be  thwarted.  "To  require 
the  bids  upon  one  basis  and  award  the  contract  upon  another 
would,  in  practical  effect,  be  an  abandonment  of  all  bids": 
Wickwire  v.  City  of  Elkhart,  144  Ind.  305,  43  N.  E.  218;  to 
the  same  effect.  People  v.  Board  of  Improvement,  43  N.  Y. 
229 ;  Shaw  v.  City  of  Trenton,  49  N.  J.  L.  339,  12  Atl.  902. 
Any  material  departure  in  the  contract  awarded  from  the 
terms  and  conditions  upon  which  the  bidding  is  had  renders 
the  contract,  in  a  sense,  a  private  one.  To  permit  such  in  the 
awarding  of  public  contracts  by  public  officers  would  be  to 
open  wide  the  door  for  favoritism,  and  defeat  the  thing  which 
the  law  intended  to  safeguard  in  requiring  the  contracts  to 
be  let  upon  bids  made  on  advertised  specifications.  It  is  un- 
important whether  the  additional  stipulation  contained  in  the 
contract  awarded  to  one,  who  is  not  the  lowest  responsible  bid- 
der, be  in  itself  an  advantage  to  the  city  or  not,  if  it  consti- 
tutes a  material  change,  and,  therefore,  a  departure  from  the 
basis  of  the  bidding,  and  becomes  an  element  or  consideration 
in  the  determination  of  who  is  the  lowest  and  best  bidder,  it 
will  invalidate  the  contract  entered  into.  The  bill  alleges 
that  the  contract  entered  into  with  the  Southern  Paving  and 
Construction  Company  contained  conditions  as  to  future  pav- 
ing, which  were  not  embraced  in  the  published  notice  for  bid- 
ding, and  that  the  stipulations  and  agreements  on  the  part  of 
the  Southern  Paving  and  Construction  Company,  as  to  such 
future  paving,  induced  the  letting  of  the  contract  to  said  com- 
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pany,  in  disregard  of  the  fact  that  the  Green  Eiver  Company 
was  the  lowest  responsible  bidder  on  the  advertised  basis. 
This  being  true,  would  authorize  a  bill  in  equity,  by  an  abut- 
ting property   owner   and  taxpayer. 

Considering  the  alleged  infirmities  averred  in  the  bill  as 
common  to  both  contracts  entered  into  with  the  Southern  Pav- 
ing and  Construction  Company,  the  first  of  these  charges  is 
based  on  the  stipulations  as  to  the  responsibility  of  the  con- 
tractor contained  in  the  fourteenth  section  of  the  contract. 
The  contention  being,  that  in  requiring  ^^^  the  contractor  to 
assume  liability  for  damages  to  person  and  property,  put  upon 
the  contractor  a  burden  that  tended  to  swell  the  cost  of  the 
work  in  the  bids  imder  the  call.  Section  14  is  as  follows: 
"The  contractor  shall  be  responsible  for  all  loss  or  damage,  if 
occasioned  through  neglect,  omissions  or  failure  on  his  part, 
or  that  of  his  agents  or  employes,  to  take  such  precautions  as 
would  prevent  the  same;  he  shall  assume  all  risk  of  damages 
to  any  portion  of  his  work,  to  fences,  trees,  buildings,  pipes, 
conduits,  railway  tracks  or  other  public  or  private  property 
along  or  near  the  line  of  the  work,  and  of  any  accident  result- 
ing in  damage  or  injury  to  persons  or  animals."  That  portion 
of  said  section  which  places  upon  the  contractor  the  assump- 
tion of  "all  risk  of  damages  ....  to  fences,  trees,  buildings, 
pipes,  conduits,  railway  tracks  or  other  public  or  private  prop- 
erty along  or  near  the  line  of  the  work,"  whether  construed 
separately,  or  in  connection  with  the  rest  of  the  section,  im- 
ports more  than  a  provision  against  the  negligence  of  the  con- 
tractor. We  think  the  plain  purpose  and  intention  of  this  pro- 
vision was  to  take  away  from  the  city  and  put  upon  the  con- 
tractor the  duty  of  paying  for  all  damages  done  to  property 
"along  or  near  the  line  of  the  work,"  although  necessary  to  a 
proper  performance  of  the  contract.  As  for  instance,  the  cut- 
ting of  roots  of  trees  along  or  near  the  line,  necessary  to  be 
done  in  carrying  out  the  contract  of  paving,  whereby  the  trcos 
are  destroyed,  resulting  in  damage  to  the  owner.  This  is  a 
liability  which  properly  rests  upon  the  city.  To  require  the 
contractor  to  assume  the  risk  of  such  damages  would  natur- 
ally tend  to  increase  the  amount  of  his  bid  for  the  contract, 
the  result  of  which  would  be  to  increase  the  burden  to  be  borne 
by  the  taxpayer,  to  say  nothing  of  the  increase  of  the  pro- 
portionate part  of  the  burden  to  be  borne  by  the  abutting  prop- 
erty owner.  In  Blochman  v.  Spreckles,  135  Cal.  662,  67  Pac. 
1061,  under  a  contract  containing  a  liability  clause  somewhat 
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similar  to  the  one  hero,  the  court  held  the  contract  void  because 
the  tendency  of  the  requirements  was  to  make  the  work  cost 
more.  It  was  there  said :  "The  law  does  not  authorize  a  mu- 
nicipality to  escape  its  lial)ility  by  shifting  it  to  -""'*  the  shoul- 
ders of  the  contractor,  and  in  attempting  to  do  so  it  imposed 
conditions  that  would  naturally  tend  to  increase  the  cost  of  the 
work." 

The  stipulation  in  the  contracts  against  the  employment 
by  the  contractor  of  alien  or  convict  labor  presents  a  question 
wliich  has  received  consideration  in  a  number  of  cases  in  the 
courts  of  the  country.  This  condition  was  contained  in  the 
specifications,  which  formed  the  basis  of  the  bids  called  for. 
(t  narrowed  the  field  for  the  employment  of  labor,  and  was  a 
restriction  upon  the  contractor  that  naturally  tended  to  make 
him  increase  the  price  of  his  bid.  Such  a  limitation  is  directly 
opposed  to  the  interest  of  the  taxpayer,  who  is  entitled  to 
have  the  work  done  at  the  lowest  cost.  The  authorities  are 
generally  agreed  that  such  a  provision  invalidates  the  con- 
tract. The  following  cases  discuss  the  principle  here  involved 
and  contain  citations  of  other  authorities:  People  v.  Coler, 
16G  K  Y.  1,  83  Am.  St.  Eep.  605,  59  N.  E.  716  r  Baker  v. 
Portland,  5  Saw.  566,  Fed.  Cas.  No.  777;  People  v.  Warren, 
13  Misc.  Eep.  615,  34  N.  Y.  Supp.  942;  Holden  v.  City  of 
Alton,  179  111.  323,  53  K  E.  556. 

A  court  of  equity  is  the  only  forum  to  which  the  taxpayer 
could  resort  to  protect  himself  against  the  illegal  contract.  He 
would  clearly  have  no  standing  in  a  court  of  law.  How  may 
these  appellants,  mere  taxpayers,  get  the  ear  of  a  court  of 
law  in  these  matters?  The  city  might  plead  the  invalidity 
of  the  provision,  but  the  bill  in  this  case  avers  that  the  board 
and  said  company  pretend  that  said  contracts  are  valid  and 
are  about  to  perform  them,  and  the  board  to  pay  out  the  city's 
money  for  such  performance. 

It  is  insisted  by  the  bill  that  those  sections  in  the  act  of 
March  5,  1901  (Acts  1900-01,  sees.  85,  86,  p.  2397),  which 
authorize  the  board  to  pave  the  streets  of  the  city  of  Mobile, 
are  void,  because  in  conflict  with  section  223  of  the  present  con- 
stitution. Section  223  reads  as  follows:  "No  city,  town  or 
other  municipality,  shall  make  any  assessment  for  the  costs 
of  sidewalks  or  street  paving,  or  for  the  cost  of  the  construc- 
tion of  any  sewers  against  property  abutting  on  such  street  or 
siderwalk  so  paved,  or  drained  by  such  sewers,  in  excess  of  the 
increased  value  of  such  property  by  reason  of  the  special  *"* 
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benefits  derived  from  such  improvements."  That  portion  of  the 
statute  of  March  5,  1901,  which  is  here  urged  as  being  in  particu- 
lar offensive  to  the  section  of  the  constitution  above  set  out,  is 
as  follows :  "The  amount  assessed  against  such  property  or  prop- 
erty owner  to  be  measured  by  and  in  no  case  to  exceed,  the 
special  benefits  accruing  to  said  property  or  property  owner 
by  reason  of  said  paving  or  improving,  and  in  no  case  to  exceed 
four  dollars  per  front  foot  measured  on  all  the  streets,  alleys 
or  public  places  on  which  the  property  has  a  front  which  have 
been  paved  or  improved."  It  will  be  observed  that  the  pro- 
vision of  the  constitution  is  a  limitation  on  the  amount  that 
can  be  assessed  against  the  property  owner.  That  is  the 
amount  assessed  shall  not  exceed  the  increased  value  of  such 
property  by  reason  of  the  special  benefits  derived  from  such 
improvements,  ^^^latever  meaning  may  be  given,  or  construc- 
tion put  on,  the  words  "special  benefits"  used  in  the  provision 
of  the  constitution  and  in  the  statute,  w^e  think  it  plain  that 
the  constitutional  provision  contains  no  restriction  as  to  the 
standard  by  which  the  assessment  shall  be  measured,  except 
that  it  shall  not  exceed  the  "increased  value  of  such  property 
by  reason  of  the  special  benefits  derived  from  such  improve- 
ments." If  the  amount  of  assessment  against  such  property 
owner  be  made  in  accordance  with  the  measure  provided  in 
the  statute,  that  is,  by  the  "special  benefits  accruing  to  said 
property  or  property  owner  by  reason  of  said  paving  or  im- 
proving," and  does  not  exceed  the  increased  value  of  such  prop- 
erty by  reason  of  the  special  benefits  derived  from  such  im- 
provement, wherein  can  it  be  said  that  the  consitutional  pro- 
vision is  violated?  There  is  clearly  room  for  the  statutory 
provision  for  assessment  ^\^thin  the  limitation  fixed  by  the 
constitution.  Section  85  of  the  act  of  March  5th  provides 
that  no  estimate  of  the  cost  of  paving  chargeable  to  abutting 
property  owners  can  be  made  until  after  the  paving  is  com- 
pleted. In  the  present  case  no  work  has  been  done  under  the 
contract,  consequently  the  board  has  done  nothing  that  it  is 
prohibited  by  section  223  of  the  constitution.  There  are  no 
averments  in  ^^'^  the  bill  to  show  what  will  be  the  amount 
of  the  assessment  when  made.  It  cannot  be  assumed  that  the 
assessment  when  made  under  the  measurement  fixed  by  the 
statute,  will  exceed  in  amount  the  limitation  put  by  the  con- 
stitution. 

There  is  no  merit  in  the  question  raised  by  the  bill,  that 
the  authority  granted  by  the  legislature  to  pave  the  streets  of 
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the  city  involves  a  considerable  outlay,  and  in  the  event  of  a 
failure  to  collect  the  assessments  against  the  abutting  property 
it  would  have  to  be  met  out  of  the  general  revenues  of  the  city. 
The  powers  and  duties  of  municipal  corporations  are  created 
and  defined  by  the  legislature,  except  in  so  far  as  they  are 
specifically  fixed  by  constitutional  provisions:  20  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  1139.  These  are  matters  peculiarly 
within  the  control  of  the  legislature,  when  not  restricted  by 
constitutional  provision,  and  the  courts  have  no  right  to  inter- 
fere. 

It  follows  from  what  we  have  said  in  the  foregoing  opinion 
that  the  decree  of  the  chancellor  sustaining  the  motion  and 
dismissing  the  bill  for  want  of  equity  must  be  reversed  and  a 
decree  here  rendered  overruling  the  motion.  The  decree  sus- 
taining the  demurrers  will  be  modified  to  the  extent  of  sus- 
taining the  demurrers  which  are  numbered  6  and  7,  and  over- 
ruling demurrers  numbered  1,  2,  3,  4  and  5,  and,  as  modified, 
will  be  affirmed.  The  appellee  will  pay  the  costs  of  appeal 
of  this  court  and  of  the  lower  court. 

In  part  reversed  and  rendered,  and  in  part  modified  and  af- 
firmed. 


Pnhlic  Coniracts.— In  letting  public  contracts  to  the  lowest  respon- 
Bible  bidder,  the  oflicer  intrusted  with  this  duty  has  a  discretion 
to  detennine  the  question  of  who  is  such  bidder:  8ee  the  mono- 
graphic note  to  State  v.  Eickards,  50  Am.  St.  iiep.  489-497,  on 
who  are  responsible  bidders,  and  how  to  enforce  their  rights. 
Letting  a  contract  to  the  lowest  bidder  implies  equal  opportunities 
to  compete  at  the  bidding.  And  a  contract  entered  into  by  the 
acceptance  of  a  bid  for  public  work  tendered  in  pursuance  of  an 
advertisement  limiting  the  right  to  bid  to  persons  employing,  or 
who  will  in  the  future  employ,  only  union  labor,  is  void:  State  v. 
Toole,  26  Mont.  22,  91  Am.  St.  Eep.  386,  66  Pac.  496.  See,  also, 
Adams  v.  Brenan,  177  111.  194,  69  Am.  St.  Eep.  222,  52  N.  E.  314; 
People  v.  Coler,  166  N.  Y.  1,  82  Am.  St.  Eep.  605,  59  N.   E.  716. 

Contracts  for  Public  Wo7'k. — A  municipal  ordinance  requiring  a 
contractor  for  street  improvements  to  file  a  bond  guaranteeing  the 
work  for  one  year  from  injury  from  ordinary  use  is  unauthorized, 
increases  the  burdens  of  the  property  owner,  and  renders  the  con- 
tract and  assessment  void:  Alameda  etc.  Co.  v.  Pringle,  130  Cal. 
226,  80  Am.  St.  Eep.  124,  62  Pac.  394.  A  city  has  no  authority 
to  incorporate  in  a  street  paving  contract  a  condition  that  the 
contractor  shall  keep  up  repairs,  for  five  years:  Portland  v.  Bitumin- 
ous Pav.  Co.,  33  Or.  307,  72  Am.  St.  Eep.  713,  52  Pac.  28. 

.4.  Taxpayer  may  Sue  to  Restrain  the  unlawful  payment  of  public 
moneys:  Northern  Trust  Co.  v.  Snyder,  113  Wis.  516,  89  N.  W. 
460,  90  Am.  St.  Eep.  867,  and  cases  cited  in  the  cross-referenca 
note  thereto. 
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WESTEEN  EAILWAY  OF  ALABAMA  v.  MILLIGAN. 

[135    Ala.    205,    33    South.    438.] 

MASTER  AND  SERVANT— Negligent  Act  of  Superintendent. 
If  a  superintendent  of  employes,  while  exercising  an  act  of  super- 
intendence, playfully  tickles,  punches,  or  pushes  an  employ^,  thus 
causing  him  to  injure  himself,  such  negligent  act  is  not  an  act  of 
superintendence  nor  one  for  which  the  master  is  liable,     (p.  '62.) 

G.  P.  Harrison,  for  the  appellant. 

Hill  &  Hill,  for  the  appellee. 

^"o  McCLELLAN,  C.  J.  The  theory  upon  which  this  case 
was  tried  and  upon  which  there  was  verdict  and  judgment  ^"^ 
for  the  plaintiff,  Milligan,  was  that  the  railway  company  is 
responsible  for  the  act  of  Cunningham,  its  alleged  superin- 
tendent, in  playfully  punching  or  pushing  Milligan  in  th^ 
side  with  a  small  stick  when  he  told  the  latter  to  brush  off 
the  table  of  the  machine  which  was  constituted  in  part  of 
knives  set.  in  its  center  and  at  tlie  time  rapidly  revolving,  that 
Milligan  was  "goosey,"  as  he  expresses  it,  or  ticklish,  and  that 
the  light  punch  or  push  in  his  diaphragm  so  upset  him  as  to 
cause  him  to  throw  his  hand  among  the  knives,  by  which 
it  was  cut  off.  We  are  not  of  opinion  that  this  act  of  Cun- 
ningham, assuming  that  he  had  superintendence  intrusted  to 
him  in  respect  of  having  Milligan  to  brush  off  the  table  and 
that  the  act  was  done  while  he  was  in  the  exercise  of  such  su- 
perintendence, was  an  act  of  superintendence  for  the  conse- 
quences of  wiiich  under  the  employer's  liability  act  the  com- 
pany is  liable.  There  is  no  pretense  that  the  act  was  intended 
or  calculated  to  further  the  work  Cunningham  had  directed 
Milligan  to  do.  It  bore  no  sort  of  relation  to  that  work,  but 
was  a  mere  casual  pleasantry,  or  act  of  fun-making  on  the 
part  of  Cunningham  toward  Milligan,  as  one  man  would 
tickle  another  to  make  him  jump  or  laugh  spasmodically.  It 
is  testified  that  Cunningham  knew  that  Milligan  was  "goosey" 
or  ticklish — given  to  ridiculous  gyrations  when  he  was  pushed 
or  punched  or  touched;  and  the  men  tliere  in  the  shops  were 
in  the  habit,  more  or  less,  of  touching  or  pushing  him  to  see 
him  jump.  It  was  for  this,  and  not  in  connection  with  the 
"work  he  was  directed  to  do,  that  Cunningham  touched  him  on 
the  occasion  in  question  (if  indeed  he  touched,  or  punched, 
or  pushed,  him  at  all,  which  is  positively  denied  by  Cunning- 
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ham  and  several  other  apparently  credible  witnesses).  That 
if  Cunningliani  was  guilty  of  any  negligence  in  the  premises 
it  lay  in  this  extraneous  act,  the  evidence  shows  beyond  con- 
troversy. That  this  was  not  an  act  of  superintendence,  we 
are  entirely  clear.  That  a  negligent  act,  although  committed 
by  one  intrusted  with  superintendence  by  the  common  em- 
ployer, and  while  in  tlie  exercise  of  such  superintendence,  is 
not  an  act  for  which  the  employer  is  responsible  -**^  when 
it  is  not  an  act  of  superintendence  under  the  statute,  is  clear 
upon  reason  and  is  settled  by  the  authorities:  Ecno  Employer's 
Liability  Acts,  sec.  59;  Roberts  and  Wallace  on  Duty  and  Lia- 
bility of  Employers,  265-267 ;  Dresser's  Employer's  Liability, 
sec.  G2. 

This  whole  case  turns  upon  the  question  we  have  been  con- 
sidering: Whether  Cunningham's  alleged  act  of  pushing,  or 
punching,  or  touching  Milligan,  while  the  latter  was  about 
to  bru.sh  off  the  table  upon  which  the  knives  were  fixed  was 
an  act  of  superintendence.  Reaching  the  conclusion  that  this 
was  not  an  act  of  superintendence,  and  that  of  consequence 
the  defendant  was  not  responsible  for  it,  our  further  inevitable 
conclusion  is  that  the  city  court  erred  in  refusing  to  give  the 
affirmative  charge  requested  by  the  defendant.  It  is  unnec- 
essary to  discuss  other  rulings  of  the  court  bearing  upon,  this 
subject — on  demurrers,  in  the  general  charge  given  of  the 
court's  own  motion  and  upon  requests  for  special  instructions 
— further  than  to  say  that  they,  too,  were  erroneous  in  so  far 
as  they  proceeded  upon  the  theory  that  the  defendant  would 
be  liable  for  this  act  of  Cunningham  if  he  had  superintendence 
intrusted  to  him  and  the  act  was  committed  while  he  was  in 
the  exercise  of  such  superintendence. 

Reversed  and  remanded. 


Arts  of  a  Ferrnnt  for  -which  his  master  is  not  liable  are  discussed 
in  the  monofjraphic  note  to  Goodloe  v.  Memphis  etc.  K.  K.  Co.,  54 
Am.  St.  Rep.  71-93.  A  master  is  not  answerable  for  the  results 
of  a  practical  joke  perpetrated  by  his  servants  on  a  strangfer,  wholly 
outside  the  course  of  their  emplovment:  Canton  Cotton  Warehouse 
Co.  V.  Pool,  78  Miss.  147,  84  Am.'^St.  Eep.  620,  28   South.  823. 
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ROQUEMORE   y.   DENT. 

[135    Ala.    292,    33    South.    178.] 

INSURANCE— Death  of  Beneficiary.— If  a  husband  takes 
out  a  policy  of  insurance  on  his  life  in  favor  of  his  wife  and  children, 
"their  executors,  administrators,  and  assipns, "  the  death  of  the 
wife  before  that  of  her  husband  terminates  ber  interest  in  the 
policy,     (p.    33.) 

INSURANCE— IJfe— Construction  of  Policy.— If  a  life  insur- 
ance policy  is  made  payable  to  such  children  of  the  assured  as 
may  survive  him,  the  beneficiaries  under  the  policy  are  all  of  the 
surviving  children  of  the  assured  aa  a  class,  and  include  those  born 
after  the  issuance  of  the  policy,  and  all  of  those  by  a  second,  as 
well  as  by  a  first  wife.     (p.  34.) 

J.  M.  Chilton,  Harmon,  Dent  &  Weil  and  C.  H.  Eoquemore, 
for  the  appellants. 

Watts,  Tro}^  &  Caffey,  for  the  appellees. 

290  DOWDELL,  J.  We  concur  in  the  conclusions  of  the 
learned  judge  who  tried  this  case.  The  new  policies  which 
were  issued  upon  the  surrender  of  the  old  were  in  suhstitution 
of  the  latter.  The  wife  of  the  assured  and  his  children  were 
made  the  beneficiaries  under  the  old;  under  the  new  or  sub- 
stituted policies  the  insurance  was  made  payable  to  named 
trustees  for  "such  of  his  [assured's]  children  as  might  survive 
him."  The  old  policies  were  issued  in  1870  and  1871.  The 
wife  died  in  1882,  and  before  her  husband.  Under  the  statute, 
sections  2733  and  2734  of  the  Code  of  1876,  her  interest  ter- 
minated with  her  death:  Tompkins  v.  Levy,  87  Ala.  263,  13 
Am.  St.  Eep.  21,  6  South.  346;  Friedman  v.  Fennell,  94  Ala. 
670,  10  South.  649.  The  new  policies  were  issued  after  the 
death  of  the  wife.  Under  this  substitution  no  substantial 
change  was  made  as  to  the  beneficiaries.  The  new  policies 
were  made  payable  to  trustees,  but  the  quantum  of  interest 
to  the  beneficiaries  remained  the  same.  The  employment  of 
the  words,  "executors,  administrators,  or  assigns,"  in  the  ben- 
eficiary clause  of  the  policy  does  not  differentiate  this  case 
from  that  of  Tompkins  v.  Levy,  87  Ala.  263,  13  Am.  St.  Rep. 
31,  6  South.  346,  where  the  words  employed  were,  "heirs,  execu- 
tors or  assigns." 

There  is  no  reason  why  the  rule  of  law  in  respect  to  testa- 
mentary bequests  to  children  payable  in  future    should  not 
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apply  to  policies  of  insurance  taken  by  tbe  father  for  the  benefit 
of  children.  In  either  case  he  is  actuated  by  the  promptings 
of  natural  love  and  affection,  and  with  the  same  desire  and 
purpose  in  both  instances  to  make  provision  for  his  children 
after  his  *"''  death.  In  the  former,  that  is  in  a  testamentary 
bequest  payable  to  children  as  a  class,  it  would  not  be  ques- 
tioned but  that  the  class  would  open  to  let  in  after-born  chil- 
dren to  participate  in  the  bequest,  and  without  any  distinc- 
tion between  after-born  children  of  a  second  and  a  first  wife. 
The  application  of  this  rule  to  insurance  taken  by  the  father 
for  his  children  is  supported  both  by  reason  and  authority: 
Thomas  v.  Leake,  67  Tex.  471,  3  South.  703 ;  Eicker  v.  Char- 
ter Oak  Ins.  Co.,  27  Minn.  197,  38  Am.  Eep.  289,  6  N.  W. 
771. 

The  action  of  the  court  in  sustaining  the  exceptions  to  the 
register's  report  upon  fees  and  compensation  was  not  unau- 
thorized under  the  evidence,  and  we  are  not  disposed  to  disturb 
the  decree  on  this  question. 

We  find  no  error  in  the  record,  and  the  decree  of  the  city 
court  will  be  affirmed,  both  as  to  direct  and  cross  appeals. 


A  Gift  to  Children  as  a  Class,  by  a  testator,  may  be  participated 
in  by  a  posthumoua  child:  See  the  monographic  note  to  Thomas 
V.  Thomas,  73  Am.  St.  Eep.  415;  McLain  v.  Howald,  120  Mich. 
274,  77  Am.  St.  Eep.  597,  79  N.  W.  182;  In  Eicker  v.  Charter  Oak 
Life  Ins.  Co.,  27  Minn.  193,  38  Am.  Eep.  289,  6  N.  W.  771,  a  man 
procured  a  policy  of  insurance  on  his  life,  payable  to  his  wife, 
if  living,  otherwise  to  his  children.  The  wife  died  leaving  children. 
The  insured  had  then  paid  all  the  premiums  ever  required.  After- 
ward he  remarried  and  had  another  child,  surrendered  the  policy,  and 
took  a  paid-up  policy  for  the  benefit  of  his  second  wife.  This  was 
held  invalid  as  against  his  children,  and  all  the  children  of  both  mar. 
riages  were  held  entitled  to  share. 
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PEATT  LAND  AND  IMPROVEMENT  CO.  v.  McCLAIN. 

[135    Ala.    452,    33    South.    185.] 

DURESS.— To  Authorize  the  Cmcellation  of  a  Conveyance 
for  duress  upon  the  grantor,  the  conveyance  must  have  been  pro- 
cured solely  by  duress,  independently  of  false  promises,      (pp.  35,  36.) 

FRAUD— Cancellation  of  Conveyance  for. — Before  cancella- 
tion can  be  decreed  for  fraud  practiced  in  the  procurement 
of  a  deed  ,  the  bill  must  aver  facts  from  which  fraud  is  the 
legal  result.  Mere  averments  of  conclusions  are  insufficient  to 
raise  the  issue  of  fraud.  It  is  also  essential  to  allege  and  prove 
that  the  defendant  participated  in  the  fraud  or  had  notice  of  it, 
actual  or  constructive,  before  paying  for  the  land.     (p.  36.) 

FRAUD — Vendor  and  Purchaser. — In  the  absence  of  peculiar 
circumstances  calling  for  disclosures,  as  where  some  confidential  or 
fiduciary  relation  exists  between  the  parties,  a  purchaser,  though 
having  sxiperior  judgment  of  values,  does  not  commit  fraud  merely 
by  purchasing  without  disclosing  his  knowledge  of  value,     (p.  36.) 

HUSBAND  AND  WIFE— Conveyance  by  Wife  in  Payment  of 
Husband's  Debt. — Although  the  statute  impliedly  forbids  a  convey- 
anca  of  a  married  woman's  property  as  security  for  her  husband's 
debt,  such  conveyance  may  be  made  in  absolute  payment  thereof, 
(p.  38.) 

LACHES,  Being  Defensive  Matter,  need  not  be  negatived  by 
bill  in  equity  seeking  cancellation  of  a  deed.     (p.  38.) 

W.  J.  Grubb,  for  the  appellant. 

'^^^  SHARPE,  J.  By  this  bill  complainant  seeks  the  can- 
cellation of  two  deeds — one  executed  by  her  and  her  husband 
conveying  her  land  to  defendant  Martin,  the  other  executed 
by  Martin  conveying  the  same  land  to  the  defendant  corpora- 
tion. Allegations  were  made  of  the  husband's  vicious  tempera- 
ment, of  vicious  conduct  exhibited  by  him  toward  complainant 
to  induce  her  execution  of  the  deed  to  Martin,  of  fears  engen- 
dered in  her  by  that  conduct  and  of  false  promises  by  him  to 
allow  complainant  to  use  the  purchase  money  of  the  land  for 
the  comfort  of  herself  and  children,  and  it  is  charged  "that 
moved  by  these  fears,  and  in  part  these  promises  of  comfort 
for  herself  and  children,  she  consented  to  sign  the  said  deed." 
These  averments  would  not  warrant  the  granting  of  relief  upon 
the  theory  that  complainant's  conveyance  was  procured  by 
duress,  for,  apart  from  the  question  of  how  the  defendant 
might  be  affected  by  the  husband's  exercise  of  coercive  influ- 
ence, that  influence  to  afford  a  ground  for  avoiding  the  deed 
must  of  itself  have  impelled  the  execution  of  the  deed,  and 
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non  constat  the  alleged  misconduct  of  the  husband  without  his 
mere  promises  and  the  expectation  on  complainant's  part  of 
receiving  the  purchase  money,  would  not  have  had  such  effect. 

Before  cancellation  can  be  decreed  for  fraud  practiced  '*^*** 
in  the  procurement  of  complainant's  deed  the  bill  must  aver 
facts  from  which  fraud  is  the  legal  result,  the  rule  being  that 
averments  of  conclusions  are  insufficient  to  raise  an  issue  of 
fraud:  Mountain  v.  Whitman,  103  Ala.  G30,  16  South.  15; 
Little  V.  Sterne,  125  Ala.  609,  27  South.  972,  Warren  v.  Hunt, 
114  Ala.  50G,  21  South.  939.  Furthermore,  it  is  essetial  to  ba 
shown  by  averment  as  well  as  proof  that  defendants  participated 
in  the  fraud,  or  had  notice  of  it,  actual  or  constructive,  before 
paving  for  the  land :  Eogers  v.  Adams,  66  Ala.  600 ;  Moses  v.  Mc- 
Dade,  58  Ala.  211;  Moog  v.  Strang,  69  Ala.  98. 

There  are  averments  to  effect  that  defendant  Martin  "is 
the  active  agent"  of  the  defendant  corporation;  that  complain- 
ant, though  living  in  the  vicinity,  did  not  know  her  property 
was  rapiflly  increasing  in  value  by  reason  of  improvements 
in  the  nearby  city,  and  that  "this  fact  was  also  carefully  con- 
cealed from  her  by  her  said  husband  and  said  Joe  Martin  pur- 
posely, as  she  believes  and  charges,  in  order  that  they  might 
obtain  from  her  as  they  did  obtain  by  fraud  and  coercion  and 
deceit  the  deed,"  etc.  It  is  observed  that  in  these  averments, 
apart  from  the  mere  conclusion  that  Martin  obtained  the 
deed  by  fraud,  nothing  more  is  charged  against  Martin 
than  that  he  did  not  inform  complainant  of  the  value  of 
the  conditions  affecting  the  value  of  her  land.  Whatever 
moral  or  ethical  duty  may  have  rested  on  Martin  to  fur- 
nish complainant  such  information,  he  is  not  shown  to  have 
been  under  the  legal  obligation  to  do  so.  Ordinarily,  when 
there  are  no  peculiar  circumstances  calling  for  disclosures, 
as  where  some  confidential  or  fiduciary  relation  exists  between 
the  parties,  a  purchaser,  though  having  superior  judgment  of 
values,  does  not  commit  fraud  merely  by  purchasing  without 
disclosing  his  knowledge  of  value. 

Elsewhere  the  bill  refers  to  the  husband's  bad  habits,  and 
ill-treatment  of  his  family,  and  in  that  connection  complain- 
ant alleges  "she  believes  that  the  said  Joe  Martin  had  often 
heard  of  this  overbearing  conduct  of  her  husband,  and  know- 
ing his  vicious  temperament  and  dissolute  life,  and  that  the 
said  Joe  Martin  had  great  influence  '*^''  over  her  said  hus- 
band, and  no  doubt,  as  your  oratrix  believes,  used  such  in- 
fluence to  effect  and  perpetrate  the  fraud  upon  your  oratrix 
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by  obtaining  the  said  deed.'^  This  charges  nothing  material. 
Complainant's  belief  is  not  an  issuable  matter  or  a  matter 
giving  rise  to  an  inference  of  fraud. 

Complainant  further  charges  "that  said  consideration  named 
in  said  deed  was  never  paid,  but,  as  she  is  informed  and  be- 
lieves, about  two  hundred  and  fifty  dollars  was  paid  to  her 
said  husband,  largely  by  an  old  account  due  from  her  said 
husband  to  said  Joe  Martin;  that  even  the  said  four  hundred 
dollars  was  an  inadequate  price  for  the  property,  and  the  whole 
transaction  was  a  fraud  on  your  oratrix,  and  a  deprivation  of 
her  rights  by  the  tyranny  and  oppression  of  her  husband  of 
which  the  said  land  company  had  notice  through  the  said  Joe 
Martin,  who  procured  and  obtained  said  deed  for  the  purpose 
of  putting  it  into  the  lists  of  the  property  of  said  corporation. 
Your  oratrix  further  charges  that  the  said  Joe  Martin  either 
knew,  or  had  facts  to  put  him  on  inquiry  at  the  time  her 
said  husband  delivered  him  the  said  deed,  conveying  or  at- 
tempting to  convey  her  said  interest  as  aforesaid,  that  the 
said  Fred  A.  McClain  was  a  man  of  dissolute  habits  and  he 
was  in  the  habit  of  tyrannizing  over  your  oratrix,  or  tliat  the 
said  Joe  Martin  knew  of  facts  which  would  have  put  him 
upon  inquiry  whether  she  had  been  imposed  upon  and  forced 
by  her  said  husband  to  execute  said  deed,  and  knowing  as  he 
did  that  it  was  a  fraud  upon  your  oratrix's  rights  to  pay  her 
said  husband  for  said  land  by  an  old  account,  and  in  a  less 
sum,  nearly  one-half  less,  than  was  named  in  said  deed,  and 
knowing  also  that  the  said  land,  so  being  conveyed,  was  at  that 
time  worth  at  least,  to  wit,  forty  or  fifty  dollars  an  acre,  and 
was  daily  enhancing  in  value,  and  that  such  sale  as  was  then 
being  made  was  in  fraud  of  her  rights,  and  taking  advantage 
of  her  situation  and  her  ignorance  in  the  premises,  and  that 
such  conduct  on  his  part  should  render  such  conveyance  null 
and  void  in  his  hands,  and  in  the  possession  of  those  who  are 
his  associates  in  the  Pratt  Land  and  Improvement  Company." 

^''^**  Here  again  fraud  is  alleged  as  a  conclusion,  as  is  also 
notice  of  the  fraud.  The  facts  relied  on  as  imputing  con- 
structive notice  to  defendants  should  have  been  stated  so  that 
their  effect,  as  imparting  notice  or  not,  could  have  been  deter- 
mined by  the  court,  and  so  as  to  inform  defendants  of  what 
they  were  called  on  to  disprove.  That  the  husband  was  disso- 
lute and  was  tyrannical  toward  complainant  did  not  indicate 
that  complainant  was  unwilling  to  make  the  trade,  or  that  her 
husband  favored  it  to  an  extent  which  would  lead  him  to  prac- 
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Hce  a  fraud  upon  her,  and,  therefore,  Martin's  knowledge  of 
the  husband's  disposition  was  not  of  itself  sufficient  to  put 
him  on  inquiry  respecting  the  alleged  wrongdoing  of  the  hus- 
band, if  he  was  not  otherwise  in  complicity  with  that  wrong. 

For  nonpayment  of  purchase  money  the  remedy  is  not  by 
cancellation  of  the  deed.  The  bill  is  not  appropriate  to  en- 
force payment  for  the  land,  and  apparently  such  is  not  its  pur- 
pose. The  mere  fact  that  the  debt  of  the  husband  was  paid 
by  the  sale  does  not  make  the  conveyance  void.  Though  thd 
statute  impliedly  forbids  a  conveyance  of  a  married  woman's 
property  as  security  for  her  husband's  debt,  such  conveyance 
may  be  made  in  absolute  payment  of  such  debt:  Giddens  v. 
Powell,  lOS  Ala.  621,  19  South.  21;  Hubbard  v.  Sayre,  105 
Ala.  440,  17  South.  17. 

If  tlie  bill  could  be  considered  as  sufficiently  charging  fraud 
against  I^Iartin,  it  would  still  want  averments  to  bind  the  de- 
fendant corporation  by  acts  of  his  or  on  account  of  notice  to 
him.  The  averments  that  the  corporation  is  composed  of  him 
and  others,  and  that  he  is  the  active  agent,  apparently  have 
reference  to  Martin's  relations  to  the  company  as  they  were 
when  the  bill  was  filed,  and  do  not  indicate  that  those  relations 
existed  when  he  bought  and  transferred  to  the  company,  nor 
does  the  averment  that  he  "obtained  the  deed  for  the  purpose 
of  putting  it  into  the  list  of  the  property  of  said  corporation  " 
show  that  he  was  then  acting  for  and  in  behalf  of  the  corpora- 
tion. 

For  the  defects  to  which  we  have  referred  the  bill  was  subject 
to  the  demurrer. 

*^^  The  doctrine  of  laches  is  founded  on  the  inequity  of  al- 
lowing a  party  claiming  a  right  to  avoid  or  affirm  a  transac- 
tion, to  unnecessarily  hold  the  right  in  abeyance,  either  to  be 
enlightened  by  subsequent  happenings  as  to  how  he  will  elect, 
or  60  that  he  will  acquire  an  undue  advantage  over  the  other 
party  by  reason  of  changed  conditions.  Hence  what  delay  in 
bringing  suit  sliort  of  the  statutory  limitation,  will  constitute 
laches  is  usually  to  be  determined  from  what  has  occurred 
since  the  transaction  involved,  rather  than  from  mere  lapse 
of  time.  If  the  status  of  these  parties  or  of  the  property 
has  altered  by  reason  of  delay  in  filing  this  bill,  that  fact  is 
not  apparent  from  the  bill,  and  laches  being  defensive  matter, 
need  not  be  negatived  by  the  bill :  Scruggs  v.  Decatur  Land 
Co.,  86  Ala.  173,  5  South.  440.  That  complainant  has  waited 
before  suing  for  nearly  three  years    would  not  of  itself  pre- 
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elude  relief,  if  apart  from  that  consideration  the  case  presented 
were  such  as  to  call  for  relief:  See  First  Nat.  Bank  v.  Nelson, 
106  Ala.  535,  18  South.  154;  Shorter  v.  Smith,  5G  Ala.  208; 
Scrugg  V.  Decatur  Land  Co.,  86  Ala.  173,  5  South.  440. 

The  decree  appealed  from  will  be  reversed,  and  one  will  be 
here  rendered  sustaining  the  demurrers  to  the  bill. 

Eeversed,  rendered  and  remanded. 


The  Subject  of  Duress  is  considered  in  the  monographic  notes  to 
Hatter  v.  Greenlee,  26  Am.  Dec.  374-378;  Mayor  v.  Lefferman,  45 
Am.  Dec.  158-162;  Thorn  v.  Pinkham,  30  Am.  St.  Kep.  337-339.  To 
avoid  a  deed  on  the  ground  of  duress  per  minas,  the  threats  must 
be  such  as  to  strike  with  fear  a  person  of  common  firmness  and 
constancy  of  mind.  Duress  by  mere  advice,  direction,  influence, 
and  persuasion  is  not  recognized  in  law:  Barrett  v.  French,  1  Conn. 
354,  6  Am.  Dec.  241.  For  recent  cases  on  duress,  gee  Gorringe  v. 
Bead,  23  Utah,  120,  90  Am.  St.  Eep.  692,  63  Pac.  902;  Barrett  v. 
Mahnken  6  Wyo.  541,  71  Am.  St.  Rep.  953,  48  Pac.  202;  Beath  v. 
Chapoton,  115  Mich.  506,  69  Am.  St.  Rep.  589,  73  N.  W.  806;  Wolff 
V.  Bluhm,   95  Wis.  257,  60   Am.   St.   Eep.   115   70   N.   W.   73. 


PEESLEY  V.  WEAKLEY. 

[135  Ala.  517,  33  South.  434.] 

SURETYSHIP— Liability.— An  action  at  law  cannot  be  main- 
tained against  a  surety  on  the  bond  of  an  executor,  administrator, 
or  guardian,  until  there  haa  been,  in  a  separate  proceeding,  a 
judicial  ascertainment  of  the  fact  and  extent  of  the  principal's 
liability,  and  the  rendition  of  a  judgment  against  him.  The  act 
which  fixes  the  liability  of  the  surety  is,  not  the  act  of  misfeasance 
or  malfeasance  of  the  principal,  but  the  rendition  of  a  judgment 
or  decree  ag;"inst  him     (p.  40.) 

SURETYSHIP— Guardian's  Bonds— Statute  of  Limitations.— 
If  a  guardian  dies  before  final  settlement  of  his  guardianship,  or 
before  rendition  of  a  judgment  or  decree  against  him,  no  case  can 
arise,  cither  in  law  or  equity,  falling  within  the  terms  of  a  statute 
fixing  six  years  as  a  bar  to  actions  against  sureties  of  guardians 
for  any  misfeasance  or  malfeasance  whatever  of  their  principal, 
(p.  40.) 

SURETYSHIP— Guardian's  Bonds— Limitations.— The  death 
of  a  guardian  terminates  his  trust  and  fixes  the  period  from  wliich 
the  time  for  suing  the  sureties  must  be  computed,  and  if  a  longer 
time  than  that  prescribed  by  statute  elapses  before  a  bill  is  filed 
against  the  sureties  for  an  accounting,  without  anything  to  excuse 
the  delay,  such  bill  cannot  be  maintained,      (p.  41.) 

Action  against  the  sureties  of  a  guardian  for  an  accounting 
brought  eight  years  after  the  death  of  such  guardian,  who  died 
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without  having  made  any  final  settlement  of  his  guardianship. 
Judgment  for  the  sureties,  and  the  complainant  appealed. 

N.  L.  Miller,  for  the  appellant. 

J.  M.  Gillespie,  for  the  appellees. 

^^^  SIIARPE,  J.  By  section  279  of  the  code  six  years  is 
made  a  bar  to  "actions  against  the  sureties  of  executors,  ad- 
ministrators or  guardians  for  any  misfeasance  or  malfeasance 
whatever  of  their  principal,  the  time  to  be  computed  from  the 
act  done  or  omitted  by  their  principal  which  fixes  the  liabil- 
ity of  the  surety.^'  This  provision  first  became  the  law  by 
adoption  of  the  Code  of  1852,  ^^^  prior  to  which  there  was 
no  statutory  bar  to  actions  of  the  kind  mentioned.  A  settled 
principle  prevailing  before  as  well  as  since  that  enactment  is 
that  an  action  at  law  cannot  be  maintained  against  the  surety 
on  the  bond  of  an  executor,  administrator  or  guardian  until 
there  has  been  in  a  separate  proceeding  a  judicial  ascertain- 
ment of  the  fact  and  extent  of  the  principal's  liability;  but 
such  an  ascertainment  when  had,  is,  in  the  absence  of  any  de- 
fense personal  to  the  surety,  such  as  fraud,  non  est  factum  or 
perliaps  some  others,  binding  upon  the  surety,  notwithstand- 
ing his  absence  as  a  party  to  that  proceeding.  Hence  it  is 
considered  that  the  act  which  fixes  the  liability  of  the  surety 
within  the  meaning  of  the!  statute  is,  not  the  act  of  misfea- 
sance or  malfeasance  of  the  principal,  but  the  rendition  of  a 
judgment  or  decree  against  the  principal :  Fretwell  v.  Mc- 
Lemore,  52  Ala.  124 ;  Rivers  v.  Flinn,  47  Ala.  471 ;  Wright  v. 
Lang,  Ge  Ala.  389 ;  McDowell  v.  Jones,  58  Ala.  25 ;  Adams  v. 
Jones,  68  Ala.  117;  Martin  v.  Tally,  72  Ala.  23;  Street  v. 
Henry,  124  Ala.  153,  27  South.  411.  "This  rule/'  this  court 
declared  in  Adams  v.  Jones,  58  Ala.  25,  with  reference  to  a 
guardian's  bond,  "is  plain  and  simple  and  is  too  well  established 
botli  ])y  authority  and  in  sound  reason  to  be  now  abandoned." 
The  death  of  the  principal  cannot  except  a  case  from  the  rule, 
for  such  an  event  cannot  so  fix  the  surety's  liability  as  to  sub- 
ject him  to  an  action  at  law.  For  this  assumed  reason  and 
the  further  expressed  reason  that  the  surety  is  not  bound  by 
any  judgment  or  decree  against  the  personal  representative  of 
his  principal,  it  was  said  in  Martin  v.  Ellery,  70  Ala.  326, 
"there  is  no  remedy  which  can  be  pursued  against  the  surety 
of  an  executor  or  administrator  after  the  death  of  the  prin- 
cipal, other  than  by  bill  in  equity.  There  can  be,  after  the 
death  of  the  principal,  no  judicial  ascertainment  of  his  liabil- 
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ity  which  would  be  evidence  against  the  surety;  and  without 
it  no  action  at  law  on  the  bond  could  be  maintained."  It  re- 
sults from  the  construction  the  statute  has  received  that  where, 
as  in  the  present  case,  the  principal  has  died  before  the  ren- 
dition of  a  judgment  or  decree  against  him,  no  case  can  arise 
*^2*  either  at  law  or  in  equity  which  will  fall  within  the  terms 
of  the  statute.  But  the  question  remains  whether  complain- 
ant's equitable  remedy  as  aginst  the  sureties  on  her  guardian's 
bond  has  been  extingu'shed  by  force  of  the  maxim,  "Vigilantibus 
non  dormicntibus  acquitas  subvenit.  "In  the  application  of  this 
maxim,  "Courts  of  equity  often  refuse  to  grant  relief  in  cases 
to  which  the  statute  of  limitations  does  not  strictly  apply,  and 
adopt  a  period  in  which  their  aid  may  be  sought  similar  to  that 
prescribed  in  analogous  suits  at  law" ;  Askew  v.  Hooper,  28 
Ala.  634;  Montgomery  Light  etc.  Co.  v.  Lahey,  121  Ala.  131, 
25  South.  1006.  Where,  as  here,  the  case  is  of  exclusively 
equitable  jurisdiction  the  equity  court  is  not  bound  to  the  an- 
alogies furnished  by  the  statute  of  limitations,  but  in  the  ab- 
sence of  special  circumstances  to  induce  an  enlargement  or  re- 
striction of  time  for  suit,  that  limitation  is  ordinarily  adopted 
in  determining  what  time  should  be  allowed  for  that  purpose; 
19  Am.  &  Eng.  Ency  of  Law,  154.  In  Harrison  v.  Hcflin,  54 
Ala.  552,  the  bill  was  filed  more  than  twenty  years  after  the 
death  of  an  administrator  and  sought  to  enforce  the  obligation 
of  his  bond  against  the  estate  of  a  deceased  surety.  The  court, 
while  holding  the  remedy  barred  by  lapse  of  time,  declined  to 
adopt  the  period  prescribed  by  the  statute  we  are  considering 
as  affecting  the  bar,  but  a  reason  expressed  in  the  opinion  for 
so  declining  was  that  the  statute  was  passed  after  the  cause  of 
suit  had  ripened  and  applied  only  to  causes  of  action  accuring 
after  it  became  operative.  From  this  it  is  inferable  that  had 
the  statute  preceded  the  cause  of  suit,  it  would  have  been  in- 
fluential in  fixing  the  bar.  The  statute  is  an  expression  of 
public  policy,  and  as  such  is  proper  to  be  looked  to  by  courts  of 
equity  in  determining  the  proper  limit  of  time  to  be  ordinarily 
allowed  for  holding  sureties,  in  silent  jeopardy  of  their  bonds. 

The  death  of  complainant's  guardian  terminated  his  trust 
and  fixed  the  period  from  which  the  time  for  suing  the  sureties 
must  be  computed:  Harrison  v.  Ileflin,  54  Ala.  552.  There- 
after about  eight  years  passed  before  the  bill  was  filed,  and  so 
far  as  it  discloses  without  anything  to  excuse  the  delay.  In 
conformance  with  the  spirit  and  °^^  policy  of  the  statute  of 
limitations,  it  must  be  held  that  such  unexcused  delay  is  in 
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itself  sufficient  to  preclude  complainant  from  obtaining  the  re- 
lief now  sought  against  the  sureties  and  justifies  the  dismissal 
of  the  bill  as  to  them. 
Affirmed. 


Before  an  Action  on  the  Bond  of  an  executor,  administrator,  or 
guardian  can  be  maintained,  the  liability  of  the  principal  must, 
ordinarily,  be  iixed:  See  the  monographic  note  to  Commonwealth  v. 
Stub,  51  Am.  Dec.  529-534.  It  is  held  that  a  suit  in  equity  to 
establish  the  extent  of  liability  and  charge  the  sureties  of  a  guardian 
therewith  may  be  maintained,  although  proceedings  for  an  ac- 
counting have  not  been  had  against  the  guardian,  if  by  reason  of 
his  death  in  another  st^te,  leaving  no  estate,  such  accounting  is 
impossible  or  impracticable:  Otto  v.  Van  Eiper,  164  N.  Y.  536,  79 
Am.   St.  Rep.   673,   58  N.   E.   643. 

A  Guardian  is  Discharged,  within  the  meaning  of  a  statute  pro- 
viding that  no  action  shall  be  maintained  against  the  sureties  ou 
his  bond,  unless  commenced  within  four  years  from  the  time  the 
^ardian  is  discharged,  whenever  the  guardianship  is  effectively 
determined  and  brought  to  a  close,  either  by  the  removal,  resigna- 
tion, or  death  of  the  guardian,  or  otherwise:  Perkins  v.  Cheney,  114 
Mich.  567,  68  Am.  St.  Eep.  495,  72  N.  W.  595. 


BAKEE   V.    SEL^IA    STREET   AND    SUBURBAN"   RAIL- 
WAY COMPANY. 

[135    Ala.    552,    33    South.    685.] 

MUNICIPAL  CORPORATIONS— Streets— Additional  Servl- 
tude. — An  electric  street  railway  is  not  per  se  either  a  public  or 
a  private  nuisance,  nor  is  it  a  new  servitude  imposed  upon  the  land 
for  which  the  owners  of  the  fee  are  entitled  to  compensation  or 
to  an  injunction  to  restrain  its  construction,     (p.  43.) 

STREET  RAILWAYS— Right  to  Enjoin  Construction  or 
Operation  of. — To  entitle  an  abutting  property  owner  to  an  injunc- 
tion against  the  construction  and  operation  of  an  electric  street 
railway,  he  must  aver  and  prove  that  it  will  constitute  a  nuisance 
in  fact,  and  that  he  will  suffer  special  injury  different  in  kind 
from  that  sustained  by  the  general  public,     (p.  45.) 

STREET  RAILWAYS— Construction— Damages  —  Remedy.— 
An  abutting  property  owner  who  suffers  damage  by  the  improper 
construction  of  an  electric  street  railway  or  by  its  negligent  or  un- 
skillful  operation,  has  an  adequate  remedy  at  law.     (p.  46.) 

Pettus,  Jeffries  &  Partridge,  for  the  appellants. 

Mallory  &  Mallory  and  A,  D.  Pitts,  for  the  appellee* 
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»=»  HARALSON",  J.  It  is  not  averred  in  the  bill,  or  de- 
nied, that  the  dL'fendant  company  was  regularly  and  legally 
incorporated. 

The  demurrer  to  the  bill  as  amended  questions  the  complain- 
ant's right  to  maintain  it,  on  the  ground  that  **""  it  docs  not 
appear  that  complainants  or  either  of  them  will  be  damaged 
by  the  construction  and  operation  on  Union  street  between 
Selipa  and  Dallas  streots,  of  defendant's  street  railway,  in  any 
manner  in  which  they  have  a  right  to  complain. 

The  bill  avers  that  part  of  Union  street  between  Dallas  and 
Selma  streets  is  occupied  solely  for  residences  and  dwellings; 
that  that  part  of  Union  street  is  extremely  narrow,  to  wit,  sixty 
f cot ;  that 'the  dwelling  and  residence  of  complainant,  Joseph 
M.  Baker,  is  near  to  the  west  side  of  said  Union  street,  between 
said  points,  being  about  six  feet  from  said  street;  that  said 
house  as  it  now  stands,  has  stood  for  many  years,  to  wit,  twenty 
years;  that  the  stable  of  complainant,  Mary  Baker  Parrish,  is 
near  said  street,  and  her  residence  is,  to  wit,  about  fifty  feet 
from  said  street  and  as  it  now  stands  has  stood  for  m.any  years, 
to  wit,  for  twenty  years;  that  the  sidewalks  on  each  side  of  said 
street  take  up  about  twelve  feet;  that  said  company  is  proceed- 
ing to  erect  poles  near  the  edge  of  the  sidewalks,  from  which 
wires,  to  operate  the  road,  are  to  be  strung,  which  "will  ma- 
terially obstruct  said  street  as  a  highway  for  wagons,  carriages, 
drays  and  other  vehicles,  for  which  purpose  it  has  been  and 
is  now  used  by  the  public,  and  thereby  constitute  a  public  nui- 
sance in  said  street";  that  the  noise,  dust  and  vibration  caused 
by  the  running  of  the  cars  over  and  upon  said  street  and  the 
danger  of  injury  and  damage  to  property  of  complainants,  in 
ingress  and  egress  to  and  from  their  stables,  outhouses  and 
dwellings  by  the  same,  will  render  said  property  undesirable 
for  residence  or  dwelling  property,  and  will  greatly  diminish 
the  value  of  the  same  in,  to  wit,  the  sum  of  five  thousand  dol- 
lars. These  seem  to  be  conclusions  of  the  pleader.  Such 
objections  have  all  been  made  the  subject  of  judicial  investi- 
gation and  decision.  Mr.  Booth,  in  his  work  on  Street  Rail- 
ways, section  82,  states  the  doctrine  that :  "A  street  surface 
passenger  railway  constructed  at  street  grade  in  the  usual  man- 
ner and  operated  by  animal  power  is  not  per  se  a  public  or  a 
private  nuisance,  nor  is  it  a  new  servitude  imposed  upon  the 
^^^  land  for  which  the  owners  of  the  fee  are  entitled  to  com- 
pensation." The  same  principle  applies  to  such  roads  when 
operated  by  electricity.     As  to  this,  the  author  says:  "After 
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full  consideration  of  the  various  objections  raised  to  the  use 
of  electricity,  every  court  of  last  resort  to  which  the  question 
has  been  submitted  has  held  that  the  electric  street  railway 
does  not  constitute  a  new  servitude,  and  that  the  use  of  this 
motive  power  when  duly  authorized  does  not  entitle  abutting 
owners  to  compensation":  Booth  on  Street  Railways,  sec.  83; 
Joyce  on  Electric  Law,  sec.  341.  "Streets  and  highways,"  saya 
Mr.  Joyce,  section  278,  "are  dedicated  to  the  use  of  the  traveling 
public,  and  street  railways,  which  are  for  the  purpose  of  facil- 
itating travel,  impose  no  additional  burden  upon  the  abutting 
owner,  and  are  a  public  use."  The  same  author,  section  335, 
in  speaking  of  the  difference  between  horse  and  electric  rail- 
ways, says:  "The  following  facts  have  been  presented  to  the 
courts  in  various  cases,  for  holding  that  electric  street  railways 
are  an  additional  burden — that  poles  and  wires  are  erected  in  the 
streets,  constituting  an  exclusive  possession  of  the  same,  so 
far  as  the  space  occupied  is  concerned;  that  the  wires  are  dan- 
gerous to  the  life  and  safety  of  the  traveling  public;  that  loud 
and  unpleasant  noises  result,  such  as  the  buzzing  sound  pro- 
duced while  the  car  is  in  motion,  and  by  the  sounding  of  the 
gong^  and  that  on  account  of  the  speed  of  the  car  there  is  much 

more  danger  than  in  horse  street  railways They  are  all 

doubtless  true  to  some  extent."  He  proceeds  then  to  show,  by 
the  adjudications  on  the  subject,  that  they  are,  so  far  as  the 
right  of  the  owner  of  the  fee  to  complain  is  concerned,  with- 
out merit,  on  the  pTOund  that  such  uses  are  no  more  than  the 
drawing  of  any  other  vehicle  on  the  streets.  They  all  create 
noise,  dust  and  vibrations,  and  are  attended  with  some  danger 
to  life  and  property;  but  such  uses  are  legitimate  and  within 
the  original  dedication  of  streets  for  the  benefit  of  the  public: 
Joyce  on  Electric  Law,  sees.  36-341;  Birmingham  etc.  Co.  v. 
Birmingham  Rv.  etc.  Co.,  119  Ala.  141,  142,  24  South.  502; 
Baker  v.  Selma  etc.  Ry.  Co.  130  Ala.  474,  30  South.  4G4. 

^^^  In  the  case  of  Birmingham  etc.  Co.  v.  Birmingham  Ry. 
etc.  Co.,  119  .\la.  141,  24  South.  502  this  court  said:  "It 
has  been  adjudicated  with  practical  unanimity  throughout  the 
country  for  many  years  that  street  railways  operated  by  horse 
power,  though  the  cars  were  confined  to  fixed  tracks  built  ujjon 
the  surface  of  the  street  for  their  special  use,  were,  so  far  as 
the  right  of  the  owner  of  the  fee  to  complain  was  concerned,  no 
more  than  the  drawing  of  any  other  carriage  or  vehicle  upon 
the  streets,  and  were,  therefore,  legitimate  uses  of  the  streets. 
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which  the  municipality  was  authorized  to  permit  without  viola- 
ting any  right    of  the  owner    of  the    fee The    electric 

railways,  such  as  we  are  now  considering,  are  a  comparatively 
recent  development,  yet,  as  is  of  common  knowledge  they  have 
practically  superseded  all  systems  of  street  railway  enterprise 
(saving  the  cable  systems  in  the  larger  cities),  and  their  nature 
and  modes  of  construction  and  operation,  as  affecting  or  not 
the  legitimate  use  of  streets  within  the  implied  contemplation 
of  the  dedication,  have  been  subjects  of  frequent  adjudications 
by  court  of  last  resort  in  this  country ;  and  it  may  be  said  that 
there  is  almost  unanimity  in  the  adjudications  that  such  uses 
are  legitimate  uses  of  streets,  by  the  permission  of  municipal- 
ities, without  any  right  of  the  owner  of  the  fee  to  compensa- 
tion." Many  authorities  are  collated  to  support  the  text: 
Bnker  v.  Selma  St.  etc.  Ry.  Co.,  130  Ala.  474,  30  South.  4G4. 

The  bill  shows  that  the  company  had  the  consent  and  au- 
tliority  of  the  municipality  of  the  city  to  construct  its  line  and 
operate  its  cars  on  Union  street;  and  if  it  be  conceded  that  the 
charter  of  the  company  did  not  designate  that  portion  of  said 
street  between  Selma  and  Dallas  streets,  upon  which  they  pro- 
pose to  lay  tlieir  track,  erect  poles  and  operate  their  line  of 
road,  the  complainants  suffered  no  injury  of  which  they  can 
complain. 

If  such  alleged  obstructions  as  complainants  set  up  to  enjoin 
the  construction  and  operation  of  this  road  are  held  to  be  suf- 
ficient to  that  end,  it  would  be  difficult  for  any  such  line  to  be 
built  and  operated  in  any  city  or  town. 

To  entitle  the  complainants  to  an  injunction  against  **""  the 
construction  and  operation  of  this  road,  it  was  incumbent  on 
them  to  show  by  averments  that  it  would  be  a  nuisance  in  fact, 
and  that  they  would  suffer  a  special  injury  different  in  kind 
from  that  sustained  by  the  general  public:  1  High  on  Injunc- 
tions, sees.  762,  827,  828;  First  Nat.  Bank  v.  Tyson,  133*  Ala. 
459,  91  Am.  St.  Rep.  46,  32  South.  144. 

If  complainants  suffer  damage  caused  by  improper  construc- 
tion or  negligent  or  unskillful  operation  of  the  road,  they  have 
their  remedy,  and  defendant  would  be  liable  in  damages:  Booth 
on  Street  Railways,  sec.  97.  The  bill  is  obviously  without 
equity,  and  we  have  been  unable  to  discover  wherein  the  court 
erred  in  sustaining  the  demurrer  to  it. 

Affirmed. 


Public   Nvisance. — A    private    individual    cannot    sme    in    his    own 
name  to  abate  or  restrain   a  common   nuisance,   unless   he   sustains 
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special  injury  different  from  that  of  other  members  of  the  com- 
munity: State  V.  Stark,  63  Kan.  529,  88  Am.  St.  Bep.  251,  66  Pac. 
243;  First  Nat.  Bank  v.  Tyson,  133  Ala.  459,  91  Am.  St.  Eep.  46^ 
32  South.  144. 

The  Operation  of  Street  Railways  does  not  impose  an  additional 
servitude  upon  a  public  street:  San  Antonio  etc.  Ry.  Co.  v.  Lim- 
berger,  88  Tex.  79,  30  S.  W.  533,  53  Am.  St.  Rep.  730,  and  cases 
cited  in  the  cross-reference  note  thereto;  Doane  v.  Lake  St.  etc. 
Ry.  Co.,  165  111.  510,  56  Am.  St.  Rep.  265,  46  N.  E.  520.  It  is 
otherwise  if  the  railway  is  for  the  transportation  of  merchandise 
as  well  as  passengers:  Chicago  etc.  Ry.  Co.  v.  Milwaukee  etc.  By., 
95  Wis.  5G1,  60  Am.  St.  Eep.   136,   70  N.  W.   678. 


rVT  COAL  AND  COKE  COMPANY  v.  ALABAMA  COAL 

AND  COKE  COMPANY. 

[135  Ala.  579,  33  South.  547.] 

TROVER— Measure  of  Damages.— In  trover  to  recover  for  the 
mining  and  conversion  of  coal  on  the  land  of  another,  where  neither 
the  trespass  nor  the  conversion  is  willful  or  intentional,  the  meas- 
ure of  damages  is  the  value  of  the  coal  as  it  lay  in  the  mine  im- 
mediately after  its  severance  from  the  realty,  with  no  deduction 
for  the  value  of  the  defendant's  labor  in  effecting  the  severance. 
(p.  47.) 

A.  London  and  J.  London,  for  the  appellant. 

Smith  &  Smith,  for  the  appellee.  * 

«««  McCLELLAN,  C.  J.  Action  of  trover  by  the  Alabama 
Company  against  the  Ivy  Company  for  the  mining  and  con- 
version by  the  latter  company  of  coal  on  or  out  of  the  land  of 
the  former.  The  acts  of  the  defendant  cutting  or  "knocking 
down"  the  mineral,  and  converting  it  were  done  in  the  belief 
that  the  land,  the  coal  in  it  and  consequently  the  coal  after  it 
was  severed  belonged  to  it.  Neither  the  trespass  nor  the  con- 
version was  willful  or  intentional,  but  each  was  at  most  merely 
inadvertent;  and  we  may  assume  further  for  the  purpose  of 
this  appeal,  without,  however,  so  deciding,  that  the  defendant 
was  guilty  of  no  negligence  in  the  premises,  though  it  is  quite 
difficult  to  conceive  how  one  person  could  go  upon  and  appro- 
priate the  minerals  in  a  tract  of  land  belonging  to  another  in 
the  mistaken  belief  that  the  land  is  his  own  without  some  negli- 
gence of  inquiry  in  respect  of  the  true  ownership.  But  there 
was,  as  we  have  said,  no  willful  or  intentional  wrong,  and,  as 
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we  assume,  no  negligence  on  the  part  of  the  defendant.  Upon 
the  case  thus  stated  and  assumed  the  sole  question  for  our  con- 
sideration is  as  to  the  measure  of  the  damages  the  plaintiff  is 
entitled  to  recover.  The  plaintiff's  position  is  that  it  should 
be  awarded  the  value  of  the  coal  as  it  lay  in  the  mine  after  it 
had  been  cut,  or  knocked  down,  and  thereby  severed  from  the 
realty.  The  contention  of  the  defendant  is  that  the  damages 
should  be  measured  by  the  value  of  the  coal  in  and  as  part  of 
the  realty,  and  that  the  recovery  should  be  for  the  difference 
in  the  value  of  the  land  before  and  after  the  coal  was  removed. 
The  former  position,  that  of  the  plaintiff,  is  logical  and  sound. 
Trover  does  not  lie  for  damages  to  land.  This  action  could 
not  be  maintained  for  the  deterioration  in  the  value  of  plain- 
tiff's land  resulting  from  coal  being  taken  out  of  it.  The  gist 
of  the  action  is  the  injury  the  plaintiff  suffered  by  being  de- 
prived of  coal  which  had  been  severed  "^^^  from  his  land  and 
had  become  personalty.  This  coal  was  as  much  plaintiff's 
chattel  and  his  property  in  every  sense  as  if  itself  had  severed 
it,  and  the  defendant  had  subsequently  taken  possession  of  it 
and  converted  it;  and  it  is  to  our  minds  wholly  illogical  to 
say  to  a  plaintiff  in  such  a  case  that  the  property  was  wholly 
his,  that  it  was  the  same  value  to  him  as  if  he  had  himself  dug 
it  from  the  earth  or  purchased  it  from  its  owner,  and  that  in 
actions  of  trover  the  whole  theory  of  the  law  is  to  give  to  the 
owner  at  least  the  value  of  his  property  that  has  been  con- 
verted, yet  because  the  defendant  has  committed  the  wrong  of 
digging  out  this  coal,  his  further  wrong  of  converting  it  to  his 
own  use  shall  operate  to  deprive  the  plaintiff  of  fhe  value  of  his 
coal.  Some  courts  have  so  held,  however.  In  England,  what 
we  hold  to  be  the  true  rule — ^that  the  plaintiff  is  entitled  to 
the  value  of  the  coal  immediately  upon  its  severance,  with  no 
deduction  for  the  value  of  defendant's  labor  in  effecting  the 
severance — was  declared  in  Martin  v.  Porter,  5  Mees.  &  W.  351. 
There  seems  to  have  been  a  departure  from  this  case  in  Wood 
V.  Morewood,  43  Eng.  Com.  L.  810,  but  there  also  seems  to 
have  been  a  reaffirmance  of  it  in  Morgan  v.  Powell,  3  Ad.  & 
E.  278;  and  the  house  of  lords  adopted  the  rule  of  Wood  v. 
Morewood,  43  Eng.  Com.  L.  810,  rather  than  that  of  Martin 
V.  Porter,  5  Mees.  &  W.  351,  in  the  case  of  Livingstone  v.  Raw- 
yards  Coal  Co.,  5  App.  Cas.  25;  but  this  was  on  a  Scotch  ap- 
peal, a  fact  which  detracts  from  the  decision  as  a  precedent 
in  the  common-law  action  of  trover.  In  this  country  the  doc- 
trine contended  for  by  the  defendant  was  first  declared  by  the 
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supreme  court  of  Pennsylvania,  in  Forsyth  v.  Wells,  41  Pa.  St. 
291,  80  Am.  Doc.  C17,  Ijut  that  case  came  under  criticism  and 
explanation  in  tlie  subsequent  one  of  Lyon  v.  Gormley,  53  Pa. 
St.  2G1,  from  which  latter  case  it  seems  clear  that  that  court, 
as  then  constituted,  would  have  broadly  affirmed  the  doctrine 
contrary  to  that  declared  by  a  bare  majority  of  the  judges  in 
Forsyth  v.  Wells,  41  Pa.  St.  291,  80  Am.  Dec.  617,  but  for  the 
existence  of  that  case.  On  the  other  hand,  there  are  many  cases 
•which  will  be  found  cited  on  appellee's  brief  as  reported,  which 
maintain  unequivocally  the  rule  that  in  '^**'*  the  action  of  trover 
on  facts  such  as  we  have  here,  the  plaintiff  is  entitled  to  re- 
cover the  value  of  the  coal  as  it  lay  in  the  mine  when  and  after 
it  had  been  severed  from  the  realty;  and  this  is  the  doctrine 
which  has  been  declared  by  this  court.  In  the  case  of  \Vliite 
V.  Yawkey,  108  Ala.  270,  54  Am.  St.  Eep.  159,  19  South.  3G0, 
the  precise  question  was  presented,  with  reference  to  trees  sev- 
ered through  a  mistake  by  one  from  the  lands  of  another.  The 
conflict  of  authority  to  which  we  have  adverted  was  referred 
to  in  the  opinion,  the  question  was  considered  upon  authority 
and  principle,  and  the  true  measure  of  damages  was  declared 
to  be  ''the  value  of  the  property  immediately  after  severance, 
when  it  becomes  a  chattel,  with  the  interest  thereon."  This 
declaration  was  not  a  dictum  in  that  case.  It  was  necessary 
to  the  decision  of  the  sole  question  presented  for  review,  namely, 
whether  the  trial  court  erred  in  refusing  to  allow  the  defend- 
ant to  prove  as  a  basis  for  damages  the  value  of  the  logs  im- 
mediately after  severance,  the  plaintiff  contending  that  he  was 
entitled  to  recover  their  value  at  another  point  to  which  they 
had  been  transported,  the  market  place  for  them  or  point  nearer 
and  more  accessible  to  the  market  than  the  place  at  which  they 
were  felled.  This  case  has  been  more  than  once  referred  to 
with  approval  by  this  court:  Warrior  Coal  etc.  Co.  v.  Mabel 
Min.  Co.,  112  Ala.  G24,  20  South.  918;  Birmingham  etc.  11.  R. 
Co.  V.  Tennessee  etc.  R.  Co.,  127  Ala.  137,  28  South.  079 ;  and 
we  should  now  declare  it  to  be  the  law,  even  if  this  court  were 
not  committed  to  it. 

The  judge  of  the  city  court,  sitting  without  a  jury,  correctly 
assessed  plaintiff's  damages  in  accordance  with  the  rule  laid 
down  in  White  v.  Yawkey,  108  Ala.  270,  54  Am.  St.  Rep.  159, 
19  South.  3 GO,  and  judgment  was  rendered  accordingly.  It 
must  be  aflBrmed. 


Trespass  in  Mining.— Although  the  value  of  coal  may  be  increased 
by   mining   and   removing   it   to   the    surface   by   the   labor   of   the 


Kov.  lyo.^.]     Thompson  v.  New  South  Coal  Co.  49 

wrongdoer,  the  owner  is  entitled  to  its  full  value  in  Its  severed 
condition,  and  the  trespasser  can  take  no  advantage  for  his  labor, 
notwithstanding  the  raining  was  done  by  mistake:  Donovan  v.  Con- 
fcoUdated  Coal  Co.,  187  111.  28,  79  Am.  St.  Kep.  206,  58  N.   E.  290. 


THOMPSON  V.  NEW  SOUTH  COAL  COMPANY. 

[135   Ala.   630,   34   South.   31.] 

STATUTE  OF  FRAUDS— Defense  of  —Demurrer.— If  the  con- 
tract  relied  upon  is  shown  by  a  bill  for  specific  performance,  the 
defense  that  it  is  obnoxious  to  the  statute  of  frauds  may  be  set 
up  by   demurrer,     (p.   50.) 

STATUTE  OF  FRAUDS— Contract  by  Agent.— Unless  an 
agent  is  lawfully  authorized  in  writing,  any  contract  made  by  him 
as  agent  for  his  principal  with  respect  to  the  sale  of  lands  is 
void  under  the  statute  of  frauds,     (p.  50.) 

STATUTE  OF  FRAUDS— Contract  of  Agent— Memorandum.— 
If  an  agent  makes  an  unauthorized  contract  for  the  sale  of  land, 
and  a  check  is  given  reciting  that  it  is  "part  payment  on  coal 
lands,"  without  specifying  the  particular  lands,  the  check  is  not 
a  sufficient  memorandum  of  the  sale  to  take  the  contract  out  of 
the  operation  of  the  statute  of  frauds,     (p.  51.) 

STATUTE  OF  FRAUDS.— The  Only  Parol  Contract  for  the 
Sale  of  Lands  not  Void  under  the  statute  of  frauds  is  where  part 
or  the  whole  of  the  purchase  money  is  paid,  and  the  purchaser 
is  put  into  possession  by  the  seller,     (p.  52.) 

STATUTE  OF  FRAUDS— Part  Pasrment  of  Purchase  Money 
decs  not  alone  take  a  parol  contract  for  the  sale  of  lands  out  of 
the  operation  of  the  statute  of  frauds,     (p.  52.) 

STATUTE  OF  FRAUDS— SalQ.  by  Agent -Part  Payment  of 
Purchase  Money. — Acceptance  of  money  as  part  payment  of  the 
purchase  price  of  lands,  with  full  knowledge  that  it  is  paid  on 
account  of  an  attempted,  but  unauthorized  and  void  sale  by  an 
f.gent,  does  not  by  itself  estop  the  principal  from  asserting  the 
invalidity  of  the  contract  under  the  statute  of  frauds,     (p.  53.) 

Leadbeater  &  Johnston,  for  the  appellant. 

Walker,  Tillman,  Campbell  &  Walker,  for  the  appellee. 

C33  TYSON,  J.  The  bill  in  this  cause  seeks  the  specific 
performance  of  a  contract  for  the  sale  of  lands  alleged  to  have 
been  entered  into  between  complainant  and  the  respondent. 
New  South  Coal  Company,  and  to  have  their  rights  in  and  to 
the  lands  adjudged  superior  to  the  claim  of  the  respondents, 
Cornwell  and  Lopez,  under  and  by  virtue  of  a  certain  lease, 
executed  by  the  New  South  Coal  Company  to  Ellis  Brothers 
and  assigned  by  Ellis  Brotliers  to  Cornwell  and  Lopez.     It  la 
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clear  from  the  averments  of  the  bill  that  complainant  predi- 
cates all  his  *"*^  rights  against  Cornwell  and  Lopez  upon  his 
right  to  have  the  alleged  contract  between  him  and  respondent 
coal  company  declared  binding  and  efficacious.  No  other  or 
independent  equity  is  asserted  or  attempted  to  be  enforced 
against  them.  So,  then,  the  question  is,  Do  the  facts  alleged 
show  a  right  to  specific  performance  of  the  alleged  contract 
against  the  coal  company?  If  they  do  not,  confessedly  the 
complainant  is  not  entitled  to  any  relief  whatever. 

One  of  the  objections  taken  to  the  bill  by  demurrer  inter- 
posed by  the  coal  company,  which  was  sustained,  is  that  the 
alleged  contract  upon  which  the  complainant  relies  is  void 
under  the  statute  of  frauds.  The  contract  relied  on  by  com- 
plainant is  shown  by  the  bill,  and  if,  as  shown,  it  is  obnoxious 
to  the  statute  of  frauds,  that  defense  may  be  appropriately  set 
up  by  demurrer.  Indeed,  "a  demurrer  is  the  more  appropriate 
mode  of  taking  advantage  of  it" :  Boiling  v.  Munchus,  65  Ala. 
558;  Phillips  v.  Adams,  70  Ala.  373;  3  Mayfield's  Digest,  847, 
sec.  336.  \\Tiat  is  that  contract?  It  is  an  agreement  made 
with  one  J.  A.  Montgomery,  who  alone  subscribes  it,  not  as 
the  agent  or  representative  of  anyone,  but  as  an  individual, 
and  that,  too,  without  authority  as  shown  by  the  letter  referred 
to  in  it,  which  is  also  made  an  exhibit  to  the  bill,  even  if  it  be 
conceded  that  McFarland,  the  writer  of  it,  was  authorized  by 
the  coal  company  to  write  it.  It  cannot  be  doubted  that  if 
the  contract  with  Montgomery  was  made  with  him  as  the  agent 
of  the  coal  company  and  that  he  undertook  by  that  instrument 
to  bind  that  company,  that  in  order  to  do  so  he  must  have  been 
"lawfully  authorized  in  writing."  And  unless  he  was  so  author- 
ized, any  contract  made  by  him  as  agent  for  his  principal  with 
respect  to  a  sale  of  the  lands  is  void  under  the  statute  of  frauds : 
Code,  sec.  2152;  Linn  v.  McLean,  85  Ala.  250,  255,  4  South. 
777;  Johnson  v.  Jones,  85  Ala.  286,  4  South.  748;  Hutton  v. 
Williams,  35  Ala.  503,  76  Am.  Dec.  297. 

Doubtless  for  the  purpose  of  avoiding  the  force  and  effect  of 
the  statute,  the  estoppel  alleged  in  the  bill  is  pleaded.  Indeed, 
it  could  have  been  pleaded  for  no  other  purpose,  except  to  give 
effect  to  the  contract  by  '^^'^  way  of  ratification  of  the  act  of 
Montgomery,  the  alleged  agent  of  the  coal  company,  in  the 
making  of  it.  The  facts  relied  upon  to  constitute  the  estoppel 
may  be  stated  to  be  these:  That  the  check  which  complainant 
delivered  to  Montgomery  as  the  cash  payment  was  payable  to 
the  coal  company,  and  after  being  sent  with  the  contract  to 
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and  received  by  that  company  was  indorsed  by  it  and  the  money 
collected  upon  it  and  retained.  One  theory  seems  to  be  that 
the  indorsement  of  the  check  was  a  suflicient  subscription  by 
the  coal  company  of  the  contract,  within  the  purview  of  the 
statute.  Of  course,  if  this  be  sound,  the  retention  by  the  de- 
fendant of  the  money  collected  upon  it  is  of  no  consequence. 
If  it  be  true  that  the  indorsement  by  the  company  of  its  name 
across  the  back  of  the  check  was  the  equivalent  of  its  subscrip- 
tion of  the  contract  under  the  statute,  this  made  the  contract 
its  in  fact — just  as  though  it  had  affixed  its  name  at  the  bottom 
of  it,  and  there  would  be  no  need  for  the  invocation  of  the  doc- 
trine of  estoppel.  But  we  do  not  think  that  the  check  was 
any  part  of  the  contract  itself,  although  it  may  have  been  at- 
tached to  it.  They  are  not  only  separate  and  distinct  pieces- 
of  paper,  but  separate  and  distinct  obligations.  The  check  was 
a  sequence  to  the  contract,  and  constituted  no  part  of  it.  It- 
was  nothing  more  than  the  payment  of  a  part  of  the  purchase- 
money  after  the  terms  of  the  contract  had  been  fully  agreed 
upon,  reduced  to  writing  and  signed  by  Montgomery.  It  came 
into  existence  necessarily  after  the  contract  had  become  a  com- 
pleted executory  one.  Indeed,  the  dates  of  the  two  papers  show 
this  to  be  so. 

The  fact  that  the  check  was  attached  to  the  contract  did  not 
make  it  a  writing  containing  any  part  of  the  negotiations  lead- 
ing up  to  and  resulting  in  the  eontract,  and,  therefore,  does 
not  bring  the  case  in  that  category  of  cases  in  which  several 
writings  containing  the  negotiations  between  the  parties  cul- 
minate in  an  agreement  of  sale:  White  v.  Brcen,  106  Ala.  159, 
19  South.  59.  There  is  nothing  on  its  face  that  shows  it  was 
given  in  part  payment  for  the  particular  lands  described  in 
the  alleged  contract.  It  is  true  it  does  contain  the  words  "part 
payment  on  *^^  coal  lands,''  but  what  lands  are  there  referred 
to  would  have  to  be  ascertained  by  resort  to  parol  evidence 
which,  of  course,  could  not  be  done.  It  is,  therefore,  not  in 
and  of  itself  a  sufficient  memorandum  of  the  sale  of  the  lands 
■within  the  requisites  of  the  statute,  if  it  be  conceded  that  the 
indorsement  by  the  coal  company  of  the  check  is  a  subscription 
within  the  meaning  of  the  statute:  Nelson  v.  Shelby  Mfg.  etc. 
Co.,  96  Ala.  515,  38  Am.  St.  Eep.  116,  11  South.  695. 

Having  shown  that  the  alleged  contract  was  void  on  account 
of  being  obnoxious  to  the  statute  of  frauds,  and  that  the  in- 
dorsement of  the  check  did  not  import  validity  into  it,  and 
was  not  in  and  of  itself  a  sufficient  memorandum  of  sale,  we 
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shall  next  consider  the  question,  Did  the  acceptance  of  the 
check,  the  collection  of  the  money  upon  it  and  its  retention  as 
purchase  money,  upon  which,  of  course,  may  be  predicated  a 
verbal  promise  on  the  part  of  the  coal  company  to  make  the 
sale,  have  the  effect  of  avoiding  a  compliance  with  the  statute? 
In  other  words,  docs  the  fact  of  the  payment  alone  of  a  portion 
of  the  purchase  money  bring  the  parol  contract  of  sale  within 
tlie  exception  prescribed  by  the  statute?  The  statute  requires 
that  "every  contract  for  the  sale  of  lands,  tenements  or  heredit- 
aments, or  of  any  interest  therein,  except  leases  for  a  term  not 
longer  than  one  year,  unless  the  purchase  money  or  a  portion 
thereof,  be  paid  and  the  purchaser  be  put  in  possession  of  the 
land  by  the  seller"  must  be  "in  writing  and  subscribed  by  the 
party  to  be  charged  therewith,  or  some  other  person  by  him 
thereunto  lawfully  authorized  in  writing."  It  mil  be  noted 
that  not  only  the  payment  of  the  purchase  money  or  a  portion 
thereof  is  necessary,  but  that  the  purchaser  be  put  in  posses- 
sion by  the  seller,  in  order  to  come  within  the  exception.  Speak- 
ing to  this  point,  it  was  said,  in  Heflin  v.  Milton,  G9  Ala.  357 : 
"The  present  statute  contains  an  exception  of  the  only  parol 
contract  for  the  lease  or  sale  of  lands  which  can  be  withdrawn 
from  its  operation.  The  exception  is,  when  the  purchase  money 
or  a  portion  thereof  is  paid  and  the  purchaser  put  in  posses- 
sion by  the  seller.  The  two  facts  must  concur — the  payment 
"^''  of  the  purchase  money  or  a  part  thereof  and  the  placing 
of  the  purchaser  in  possession.  The  one  without  the  other — 
the  possession  without  paying  part  or  the  whole  of  the  purchase 
money,  or  paying  the  purchase  money  or  any  part  thereof  with- 
out letting  into  possession — will  not  satisfy  the  requirements 
of  the  statute.  The  introduction  of  exceptions  to  the  statute 
of  frauds,  the  departure  from  its  letter  and  policy  by  courts  of 
equity,  to  prevent  parties  through  fraud  from  escaping  per- 
formance of  contracts  they  were  in  sound  morality  bound  to 
perform,  was  much  regretted The  purpose  of  the  pres- 
ent statute  is  the  exception  of  the  parol  contract  for  the  lease 
or  sale  of  lands,  which  can  be  withdrawn  from  its  general 
words.  No  other  can  be  introduced  or  recognized  by  judicial 
decision."  In  the  concluding  part  of  the  opinion  it  is  further 
said:  "There  must  be  a  contract  or  agreement  in  writing,  or 
a  note  or  memorandum  thereof  in  writing,  subscribed  by  the 
party  to  be  charged,  or  by  his  agent  thereunto  lawfully  author- 
ized in  writing,  or  the  concurring  acts  of  part  performance  ex- 
pressed in  the  statute,  to  avoid  its  operation.     If  there  be  not, 
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however  strong  may  be  tlie  parol  evidence  that  the  contract  was 
made,  that  it  was  assented  to  and  accepted,  the  party  is  not 
bound  and  cannot  be  charged.  There  can  be  no  relaxation  of 
the  requisitions  of  the  statute  without  introducing  the  mischief 
intended  to  be  avoided" :  See,  also.  Manning  v.  Pippen,  95  Ala. 
537,  11  South.  5G;  Nelson  v.  Shelby  Mfg.  Co.,  96  Ala.  515, 
38  Am.  St.  Rep.  IIG,  11  South.  695.  There  is  no  pretense  that 
the  complainant  was  ever  put  in  possession  of  the  land. 

The  remaining  question  to  be  d<3termined  is  whctlier  the  ac- 
ceptance of  the  money  with  full  knowledge  that  it  was  paid 
on  account  of  the  attempted  sale  by  Montgomery  estops  the 
coal  company  from  asserting  the  invalidity  of  the  contract. 
In  Clanton  v.  Scruggs,  95  Ala.  279,  283,  10  South.  757,  758, 
it  is  said:  "One  party  to  an  invalid  executory  agreement  is 
not  entitled  to  hold  the  other  party  to  the  agreement  just  as  if 
it  had  been  originally  valid,  because  the  latter  has  received  the 
benefit  of  a  part  performance  by  the  former.  The  fact  that 
one  of  the  parties  to  such  an  agreement  has  acted  on  the  faith 
^'^^  of  its  validity  does  not  raise  up  an  estoppel  against  the 
other  party  to  deny  that  it  is  binding  on  him.     A  mere  breach 

of  promise  cannot  constitute  an  estoppel   in  pais An 

executory  agreement  which  is  void  under  the  statute  of  frauds 
cannot  be  made  effectual  by  estoppel,  merely  because  it  has  been 
acted  on  by  the  promisee,  and  has  not  been  performed  by  the 

promisor Such  a  rule  of  estoppel  would  take  the  sting 

out  of  the  statute  of  frauds,  and  defeat  its  manifest  purpose." 

In  White  v.  Levy,  93  Ala.  484,  9  South.  164,  Justice  ]\Ic- 
Clellan,  speaking  to  this  proposition,  snys:  "To  admit  the  doc- 
trine elaborated  in  argument,  that  defendant  is  estopped  to 
set  up  the  statute  of  frauds  here,  because,  while  his  contract 
was  not  in  writing,  yet  he  did  promise  to  occupy  the  premises 
as  tenant  for  the  term  commencing  November  1,  1889,  and 
failed  to  notify  plaintiff  to  the  contrary,  the  consequence  be- 
ing that  she  lost  opportunity  to  secure  another  tenant,  would 
be  to  utterly  destroy  the  statute.  It  is  directed  against  this 
class  of  promises,  entailing  in  most  instances  just  this  character 
of  detriment  to  the  promisee.  The  position  is  wholly  unten- 
able." 

This  principle  was  fully  and  distinctly  recognized  in  Nelson 
V.  Shelby  Mfg.  etc.  Co.,  96  Ala.  515,  38  Am.  St.  Rep.  116,  11 
South.  695,  where  the  purchaser,  who  had  not  been  put  into 
possession,  was  allowed  to  recover  back  the  purchase  money  he 
had  paid  to  the  seller.     Had  the  seller  in  that  case,  who  ac- 
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cepted  the  purchase  money  from  the  plaintiff,  been  estopped  to 
invoke  the  defense  of  the  statute  of  frauds,  by  reason  of  that 
fact,  it  is  entirely  clear  that  a  recovery  could  not  have  been 
had  by  the  plaintiff.  Indeed,  the  main  ground  upon  which  his 
right  to  do  so  was  placed,  was  that  his  vendor  had  not  sub- 
scribed a  note  or  memorandum  in  writing  within  the  require- 
ments of  the  statutes,  and,  therefore,  the  contract,  being  void, 
by  the  very  terms  of  the  statute,  neither  party  was  bound  by  it. 
The  contract  being  unenforceable  either  at  law  or  in  equity 
the  vendor  was  deemed  to  have  money  which  in  equity  and  good 
conscience  belonged  to  the  plaintiff:  See,  also,  **^"  Hicks  v. 
Swift  Creek  Mill  Co.,  133  Ala.  411,  91  Am.  St.  Eep.  38,  31 
South.  947;  Junkins  v.  Lovelace,  72  Ala.  303;  Browne  on  the 
Statute  of  Frauds,  5th  ed.,  sec.  461. 
The  decree  sustaining  the  demurrer  must  be  affirmed. 


The  Statute  of  Frauds,  when  and  how  it  may  be  pleaded,  is  con- 
sidered in  the  moDographic  notes  to  Jordan  v.  Greensboro  Furnace 
Co.,  79  Am.  St.  Eep.  6*48-658;  Hotchkis3  V.  Ladd,  86  Am.  Dec.  684- 
688.  The  title  to  lands  will  not  pass  by  or  under  a  contract  with 
«n  agent,  unless  he  has  a  written  authority:  Alabama  etc.  R.  R. 
Co.  V.  South  etc.  R.  R.  Co.,  84  Ala.  570,  5  Am.  St.  Rep.  401,  3  South. 
2S6.  Part  performance  may  take  a  contract  to  convey  land  out 
of  the  statute  of  frauds:  See  Pike  v.  Pike,  121  ]VIich.  170,  80  N.  W. 
5,  80  Am.  St.  Rep.  488,  and  cases  cited  in  the  cross-reference  note 
thereto.  If  part  of  the  purchase  price  is  paid  and  the  vendee  put 
into  possession,  thei  contract  may  rest  in  parol:  Merrell  v.  Witherby, 
]20  Ala.  418,  23  South.  994,  26  South.  974,  74  Am.  St.  Rep.  39,  and 
cases  cited  in  the  cross-reference  note  thereto.  But  it  is  held  that 
payment  of  the  purchase  money  alone  is  not  sufficient:  Nelson  v. 
Shelby  Mfg.  Co.,  96  Ala.  515,  38  Am.  St.  Eep.  116,  11  South,  695. 
The  memorandum,  in  order  to  satisfy  the  statute,  must,  among 
ether  things,  contain  a  sufficient  description  of  the  land  to  render 
it  susceptible  of  being  identified:  Kopp  v.  Eeiter,  146  111.  437,  37 
Am.    St.    Eep.    156,   34   N.    E.    942. 
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CAIENES  V.  CAIENES. 

[29    Colo.    260,    68    Pac.    233.] 

DIVORCE— Alimony  to  Pay  Traveling  Expenses  of  Wife.— 
If  a  nonresident  wife  sued  for  divorce  desires  to  come  to  the  state 
to  make  a  defense,  the  court  should  require  the  plaintiff  to  deposit 
in  court  a  sum  sufficient  to  pay  her  expenses  from  her  home  to  the 
state,  to  te  paid  on  her  arrival  here.     (p.  57.) 

DIVORCE— Provision  for  Wife  Pendente  Lite.— If  the  plain- 
tiff is  unable  to  make  reasonable  provision  for  his  wife  during  the 
pendency  of  the  suit  against  her  for  divorce,  the  suit  should  be 
abated  until  he  is  able  to  do  so.     (p.  57.) 

DIVORCE— Citizenship  of  the  Plaintiff— Naturalization.— A 
statute  declaring  that  no  person  shall  be  entitled  to  a  divorce  in 
the  state,  unless  ho  has  been  a  bona  fide  resident  and  citizen 
thereof  for  one  year  prior  to  the  commencement  of  the  action,  does 
not  preclude  an  unnaturalized  plaintiff  of  foreign  birth  from  main- 
taining an  action,  if  he  has  come  to  the  state  in  good  faith  for 
the  purpose  of  making  it  his  home,  and  has  there  resided  for  the 
time  designated,  and  does  not  maintain  a  domicile  or  exercise  a 
right   of  citizenship  in  any  other   state,     (p.  58.) 

DIVORCE— Pleading  not  Sufficiently  Informing  Defendant  of 
the  Cause  of  Action  Relied  on. — Evidence  of  the  refusal  of  the  de- 
fendant to  cohabit  with  plaintiff  should  not  be  admitted  under  a 
complaint  which  merely  charges  her  with  desertion  on  the  day 
on  which  she  actually  left  plaintiff's  home,  especially  when  such 
evidence,  when  connected  with  other  testimony,  must  prove  a 
want  of  chastity  on  her  part.  Such  complaint  does  not  give  her 
reasonable  notice  of  the  character  of  the  offense  Bought  to  bo 
proved  against  her.     (p.  59.) 

Warwick  TI.  Downing,  for  the  plaintiff  in  error. 

Thomas,  Bi-yant  &  Lee,  for  the  defendant  in  error. 

aoi  STEELE,  J.     The  plaintiff  and  defendant  were  mar- 
ried  in  the  Dominion  of  Canada  on  June  26,  1895.     In  the  fall 

(55) 
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of  that  year  the  plaintilT  came  to  Coloraflo,  and  on  the  20th 
of  July,  1898  filed  his  complaint  in  the  county  court  of  Jeifer- 
son  county,  asking  for  a  divorce  from  the  defendant  npon  the 
ground  of  desertion.  The  complaint  contains  the  following 
allegation :  "That  on  or  about  the  thirty-first  day  of  July,  A. 
D.  1895,  the  defendant,  disregarding  the  solemnity  of  her  mar- 
riage vow,  willfully  deserted  and  absented  herself  from  the 
plaintiff  without  reasonable  or  any  cause,  and  ever  since  said 
day  has  and  still  continues  so  to  willfully  and  without  reason- 
able cause  desert  and  absent  herself  from  the  plaintiff,  so  that 
the  plaintiff  alleges  that  the  defendant  has  willfully  and  with- 
out reasonable  cause  deserted  and  absented  herself  from  the 
plaintiff  for  the  period  of  more  than  one  year  immediately 
prior  to  the  commencement  of  this  action." 

After  service  of  the  summons,  the  defendant  appeared  and 
asked  for  temporary  alimony  and  counsel  fees.  The  court 
granted  her  motion  and  allowed  her  the  sum  of  forty  dollars. 
The  defendant  filed  her  answer,  denied  the  allegations  of  the 
plaintiff's  complaint,  denied  that  plaintiff  was  a  resident  or 
citizen  of  Colorado,  alleged  that  the  plaintiff  had  deserted  her, 
and  asked  that  the  cause  be  dismissed.  Upon  ^**^  the  trial  it 
appeared  that  the  plaintiff  had  declared  his  intention  of  be- 
coming a  citizen  of  the  United  States,  during  the  year  1897. 
It  further  appeared  upon  the  trial  that  the  defendant  left  the 
home  of  the  plaintiff  in  Canada  on  the  31st  of  July,  1895.  The 
plaintiff  was  permitted  to  testify,  over  the  objection  of  the  de- 
fendant, that  the  defendant  had  refused  to  perform  her  duty 
as  a  wife  from  the  date  of  their  marriage.  The  defendant 
stated  in  her  deposition  that  she  had  given  premature  birth  to 
a  child  during  the  summer  of  1895. 

There  are  thirty-four  assignments  of  error.  The  only  ones 
we  will  consider  are  those  which  relate  to  the  granting  of  ali- 
mony, the  citizenship  of  the  plaintiff  and  the  refusal  of  the 
court  to  sustain  the  objection  to  the  testimony  of  plaintiff  to 
matters  which  occurred  prior  to  the  thirty-first  day  of  July, 
1895. 

The  question  of  temporary  alimony  rests  largely  in  the  dis- 
cretion of  the  trial  court,  and  the  ruling  of  the  court  should 
not  be  disturbed  unless  there  is  abuse  of  that  discretion.  The 
defendant  resided  in  the  Dominion  of  Canada.  The  sum  of 
forty  dollars  appears  to  us  to  be  entirely  inadequate  to  enable 
her  to  properly  defend  the  suit.  As  it  was,  the  defendant  was 
required  to  expend  the  sum  of  sixty  dollars  for  the  taking  of 
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depositions,  was  not  present  at  the  trial,  and  was  not  able, 
therefore,  to  pay,  with  the  money  allowed  by  the  court,  her 
counsel  fees  or  all  the  costs  that  she  incurred.  But  we  think 
we  should  not  disturb  the  verdict  because  of  this  ruling  of  the 
court,  for  the  reason  we  have  indicated.  The  court  undoubtedly 
took  into  consideration  the  circumstances  of  the  parties  and 
allowed  what,  in  his  opinion,  was  a  just  sum  to  the  defendant. 
In  this  connection  it  may  be  well  to  state,  however,  that 
263  -^^jieu  a  husband  desires  the  luxury  of  a  divorce  from  his 
wife,  he  should  be  compelled  to  pay  the  expenses  of  his  wife 
pending  the  litigation;  and  in  cases  where  the  wife  is  a  non- 
resident of  the  state,  if  she  desires  to  come  to  the  state  of 
Colorado  to  make  a  defense,  she  should  be  given  an  opportunity 
to  do  so,  and  the  courts  should  require  plaintiff  to  deposit  in 
court  a  sum  sufficient  to  pay  the  expenses  of  the  wife  from  her 
home  to  the  state  of  Colorado,  to  paid  to  her  upon  her  arrival 
here  within  a  reasonable  time,  with  such  additional  sum  as 
may  be  necessary  to  properly  defend  the  suit.  And  in  case  the 
plaintiff  is  unable  to  make  reasonable  provision  for  his  wife 
during  the  pendency  of  the  suit,  the  suit  should  be  abated  un- 
til he  is  able  to  do  so. 

Section  G  of  the  act  authorizing  this  proceeding  is  in  part  as 
follows:  "Xo  person  shall  be  entitled  to  a  divorce  in  this  state 
unless  such  person  shall  have  been  a  bona  fide  resident  and 
citizen  of  this  state  for  one  year  prior  to  the  commencement 
of  the  action,  which  fact  shall  be  proven  by  the  evidence  of  at 
least  one  credible  witness  other  than  the  plaintiff."  The  law 
is  well  settled  that  one  cannot  be  a  citizen  of  a  state  unless  he 
is  a  citizen  of  the  United  States;  and  it  is  urged  by  the  defend- 
ant that  the  plaintiff,  being  a  citizen  of  the  Dominion  of  Canada, 
is  not  entitled  to  a  divorce.  In  the  restricted  sense,  a  citizen 
of  a  state  is  a  citizen  of  the  United  States  domiciled  in  a  state; 
and  the  defendant  urges  that  the  legislature  intended  to  use 
the  word  "citizen"  in  this  restricted  sense.  We  cannot  agree 
with  this  contention  of  counsel.  At  the  time  of  the  enactment 
of  this  law,  persons  were  in  the  habit  of  coming  to  Colorado 
for  the  sole  purpose  of  obtaining  divorces  and  the  legislature, 
to  prevent  this  evil,  enacted  the  statute  ^"*  in  question.  And 
we  are  of  the  opinion  that  the  legislature  did  not  intend  that 
the  word  "citizen"  should  be  used  in  its  restricted  sense,  but 
in  the  more  general  and  approved  sense,  that  of  one  who  has 
in  Colorado  a  fixed  habitation  and  a  permanent  residence  with- 
out any  present  intention  of  removing  therefrom.     And  we  are 
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satisfied  that  by  this  enactment  the  legislature  did  not  intend 
to  deny  to  persons  who  are  not  citizens  of  the  United  States  access 
to  our  courts  in  this  character  of  cases.  We  are  therefore  of 
the  opinion  that  one  who  is  an  actual  resident  of  Colorado,  who 
has  come  to  Colorado  in  good  faith  for  the  purpose  of  making 
this  his  home,  and  who  does  not  maintain  a  domicile  in  any 
other  place  nor  exercise  the  right  of  citizenship  elsewhere,  and 
has  abandoned  his  former  home,  is  entitled,  after  a  year's  res- 
idence here,  to  obtain  a  divorce  in  our  courts  upon  proving  the 
facts  necessary  to  entitle  him  to  a  decree. 

We  are  confirmed  in  our  opinion  that  this  was  the  intention 
of  the  legislature  by  a  consideration  of  the  facts  which  would 
be  likely  to  occur  if  the  construction  insisted  upon  by  the  de- 
fendant were  adopted.  The  only  purpose,  as  we  observed,  the 
legislature  had  in  requiring  residence  and  citizenship  here  was 
to  prevent  the  use  of  our  courts  by  persons  of  other  places  com- 
ing here  and  residing  temporarily  for  the  sole  purpose  of  ob- 
taining a  divorce.  Yet,  if  the  construction  placed  upon  the 
act  by  the  defendant  were  adopted  by  the  court,  it  would  result 
in  denying  to  many  actual  and  bona  fide  residents  of  this  state 
access  to  our  courts  for  the  purposes  of  divorce  until  one  year 
after  they  had  become  citizens  of  the  United  States,  and  this 
•without  regard  to  the  length  of  time  they  had  been  residents 
of  this  state.  A  man  ^"^  who,  on  the  day  he  arrived  here 
from  Canada,  declared  his  intention  of  becoming  a  citizen  of 
the  United  States,  would  be  required  to  remain  here  for  the 
period  of  six  years  before  he  would  be  entitled  to  maintain  an 
action  in  our  courts,  and  this  without  regard  to  the  good  faith 
of  his  residence.  A  woman  expecting  to  gain  citizenship 
through  her  husband,  would  be  required  to  wait  six  years  or 
more  after  her  husband's  desertion  before  she  would  be  entitled 
to  the  relief  which  the  law  gives  other  persons.  But  upon  the 
native  born  would  probably  fall  the  greatest  burden.  The 
statute  requires  bona  fide  residence  and  citizenship  to  be  estab- 
lished by  some  witness  other  than  the  plaintiff.  In  the  case 
of  a  native  born  it  requires  proof  of  birth,  and  there  are  so 
many  people  residing  in-  Colorado  who  would  probably  be  un- 
able, without  great  expense  and  inconvenience,  to  prove  the  fact 
of  their  birth,  that  we  are  satisfied  the  legislature  did  not  use 
the  word  "citizen"  in  the  sense  contended  for. 

Again,  by  our  constitution,  men  and  women  of  proper  qualifi- 
cations are  entitled  to  hold  any  office  in  the  gift  of  the  people 
of  the  state  if  they  have  declared  their  intention  of  becoming 
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citizens  of  the  United  States,  and  we  cannot  believe  that  the 
legislature  intended  by  the  use  of  this  word,  in  view  of  all 
these  facts,  to  deny  to  persons  not  citizens  the  right  to  sue  for 
divorce  in  our  courts. 

The  act  itself  would  appear  to  warrant  the  construction  we 
have  suggested.  "Which  fact  shall  be  established  by  the  evi- 
dence of  some  credible  witness  other  than  the  plaintiff"  is  the 
language  of  the  act.  Considering  the  grammatical  construc- 
tion of  the  act,  it  would  seem  that  the  legislature  did  not  intend 
that  more  than  one  fact  should  be  established  when  it  ^^"  re- 
quired the  bona  fide  residence  and  citizenship  to  be  proven. 
We  are  therefore  of  the  opinion  that  the  objection  of  the  de- 
fendant upon  the  ground  that  the  plaintiff  was  not  a  citizen  of 
the  state  of  Colorado  was  properly  overruled. 

But  we  tliink  the  case  must  be  reversed  for  the  reason  that 
the  defendant  has  not  had  an  opportunity  to  properly  defend 
or  explain  very  material  statements  made  by  the  plaintiff  con- 
cerning her  conduct.  These  statements  of  the  plaintiff  in- 
volved not  only  desertion  but  moral  turpitude  as  well.  If  the 
plaintiff's  testimony  is  correct,  the  defendant  was  not  only  un- 
chaste, but  she  may  have  been  guilty  of  adultery.  Pie  testified 
that  upon  their  wedding  night,  and  at  all  other  times,  she  de- 
nied him  his  marital  privileges.  The  complaint  charges  the 
defendant  with  desertion  on  or  about  the  31st  of  July,  1895; 
it  appears  from  the  testimony  that  this  is  the  day  upon  which 
the  defendant  left  the  plaintiff's  home,  and  there  was  no  inti- 
mation anywhere  in  the  pleadings  that  the  plaintiff  intended 
to  rely  upon  the  refusal  of  the  defendant  to  permit  cohabita- 
tion, as  supporting  the  charge  of  desertion.  These  matters 
were  permitted  to  be  given  to  the  jury  with  all  the  disgusting 
details,  and  undoubtedly  had  a  very  prejudicial  effect  upon  the 
defendant's  cause.  She  was  not  advised  in  any  way  that  the 
plaintiff  would  undertake  to  prove  and  establish  her  unchastity, 
under  the  garb  of  a  charge  of  desertion;  and,  while  it  may  be 
true,  as  contended  by  counsel  for  the  plaintiff,  that  the  refusal 
of  the  defendant,  such  as  charged,  constituted  desertion,  when 
the  defendant  alleged  the  desertion  as  having  taken  place  on 
the  31st  of  July  (which  was  the  very  day  upon  which  defendant 
left  his  home)  she  had  a  right  to  believe  that  he  expected  ^"'^ 
to  rely  upon  the  actual  leaving  at  the  time  as  constituting  the 
desertion.  In  one  of  the  affidavits  filed,  the  defendant  alleged 
that  she  and  the  plaintiff  matrimonially  cohabited  after  the  31st 
of  July,  1895;  the  plaintiff  denied  that  he  had  matrimonially 
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cohabited  with  the  defendant  "after  the  31st  of  July,  1895." 
The  inference  to  be  drawn  from  such  a  denial  is  that  prior  to 
July  31,  1895,  he  did  cohabit  with  the  defendant;  at  least,  it 
was  sufficient  for  her  to  believe  and  understand  that  the  plain- 
tiff did  not  expect  to  charge  her  inferentially  with  unchastity 
and,  perhaps,  adultery.  We  do  not  insist  that  parties  are  re- 
quired to  prove  acts  committed  upon  the  date  laid  in  the  com- 
plaint, but  where  the  date  of  the  complaint  will  give  notice  of 
a  fact,  one  should  not  be  permitted  in  his  testimony  to  detail 
facts  of  which  the  other  party  has  had  no  notice,  which  have 
occurred  prior  to  the  date  alleged  in  the  complaint,  particularly 
when  the  facts  detailed  are  faets  which,  if  given,  will  be  preju- 
dicial to  the  defendant's  cause.  The  plaintiff  knew,  prior  to 
the  bringing  of  the  suit,  that  the  defendant  claimed  to  have 
been  pregnant,  and  if  his  testimony  in  this  respect  is  true,  he 
was  not  responsible  for  her  condition.  The  plaintiff  then  was 
entitled  to  a  divorce  on  other  grounds  than  that  charged  in  the 
complaint,  and  when  he  charged  desertion  on  the  31st  of  July, 
1895,  being  the  day  on  which  the  defendant  left  his  home,  he 
must  be  held  to  have  waived  the  right  to  present  the  facts  con- 
stituting desertion  before  that  time,  unless  upon  due  notice 
the  defendant  had  an  opportunity  to  deny  them. 

We  are  satisfied  that  by  permitting  this  testimony  to  be  given, 
the  rights  of  the  defendant  were  prejudiced,  and  that  the  court 
committed  error  in  allowing  ^^**  the  plaintiff  to  testify  to  such 
facts;  and  for  the  reasons  assigned,  the  judgment  will  be  re- 
versed. 


The  Question  of  Alimony,  whether  it  shall  be  allowed  at  all,  and 
its  amount,  is  generally  considered  to  be  in  the  discretion  of  the 
court,  and  its  allowance  will  not  be  disturbed  in  the  absence  of 
an  abuse  of  such  discretion:  See  the  monographic  note  to  Methvin 
V,  Methvin,  60  Am.  Dec.  679;  Bardin  v.  Bardin,  4  S.  Dak,  305, 
46  Am.  St.  Eep.  791,  56  N.  W.  1069;  Eickhoff  v.  Eickhoff,  29  Colo. 
295,  post,  p.  64,  68  Pac.  237.  It  may  include  an  amount  sufficient 
to  enable  the  wife  to  pass  the  winter  in  a  tropical  climate  when 
her  health  demands  this:  Note  to  Methvin  v.  Methvin,  60  Am.  Dec 
680. 
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PEOPLE  V.  DISTRICT  COURT  OF  LAKE  COUNTY. 

L29    Colo.    277,   68    Pac.    224.J 

INJUNCTION— Title  to  Office.— The  title  to  an  office  cannot 
be  tried  by  injunction,  A  court  of  equity  is  without  jurisdiction 
to  issue  an  injunction  to  compel  the  plaintiff  to  be  admitted  to 
a  public  office,  or,  if  he  claims  to  be  a  member  of  a  board,  to 
{■revent  the  other  members  from  refusing  to  admit  him  where  he 
does  not  hold   a  certificate   of    election,     (p.   63.) 

PROHIBITION  Against  Enforcing  an  Injunction.— If  a  court 
of  equity  grants  a  mandatory  injunction  to  require  a  county  board 
to  admit  complainant  as  a  member  thereof,  it  acts  beyond  its 
jurisdiction,  'vl  a  writ  of  prohibition  should  issue  to  prevent  fur- 
ther action  on  the  part  of  such  court,     (p.  63.) 

Charles  Cavender  and  John  A.  Ewing,  for  the  petitioners. 

JaiTies  Glynn,  for  the  respondents, 

^''8  CAMPBELL,  C.  J.  In  the  district  court  of  Lalre 
county,  John  J.  Quinn,  claiming  to  be  a  member  of  the  board 
of  county  commissioners  of  that  county,  under  appointment  by 
the  governor  to  fill  a  vacancy  which,  under  our  statute,  con- 
tinued his  term  till  the  next  general  election,  and  until  the  elec- 
tion and  qualification  of  his  successor,  brought  his  action  in 
equity  against  the  other  four  members  of  the  board  and  War- 
ren F.  Page,  who  also  claimed  title  to  the  same  office,  to  restrain 
the  board  from  recognizing  and  seating  Page  as  a  member 
thereof  in  place  of  plaintiff,  and  to  enjoin  Page  from  attempt- 
ing to  act, as  one  of  its  members  by  virtue  of  a  certificate  of 
election  which  he  held  from  the  proper  canvassing  board  certi- 
fying that  at  the  next  general  election  held  after  Quinn's  ap- 
pointment Page  had  been  duly  elected  as  his  successor.  A  tem- 
porary writ  of  injunction  was  granted  without  notice  to  the  de- 
fendant, and  a  motion  was  made  to  dissolve  it.  Before  the 
hearing  upon  that  motion,  plaintiff  asked  leave  of  court  to  file 
a  supplemental  complaint,  which  in  substance  averred  that  since 
the  filing  of  the  original  complaint  the  defendant  members  ^'^" 
of  the  board  had  agreed  and  conspired  together  to  refuse  to 
recognize  the  plaintiff  as  a  member  or  to  allow  him  to  partici- 
pate in  its  proceedings,  and  to  deprive  him  of  his  rights  as  a 
member;  and,  in  pursuance  thereof,  passed  a  resolution  thnt 
until  the  question  of  who  was  entitled  to  a  seat  in  the  board 
was  determined,  neither  he,  the  plaintiff,  nor  Mr.  Page  would 
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be  recognized ;  and  further  alleging  that  the  board,  in  carrying 
out  its  resolution,  refused  to  allow  him  to  participate,  or  avail 
himself  of  any  of  his  privileges  as  a  member.  In  addition  to 
the  relief  prayed  for  in  the  original  complaint,  he  asked  that  a 
temporary  mandatory  injunction  be  issued  commanding  his  as- 
sociates on  the  board  to  admit  him  to  membership  and  treat 
him  as  a  member  until  the  title  to  the  office  should  be  deter- 
mined in  a  proper  action. 

Upon  a  hearing  of  the  motion  to  dissolve  the  temporary 
writ,  which  was  contemporaneous  with  a  hearing  of  plaintiff's 
application  for  leave  to  file  the  supplemental  complaint,  the 
court  refused  to  dissolve  the  temporary  writ,  and,  without  pre- 
vious notice  to  defendants,  issued  a  temporary  mandatory  writ 
commanding  the  board  to  admit  plaintiff  to  its  membership  and 
to  allow  him  to  participate  in  all  its  proceedings  and  receive 
the  emoluments  of  his  office,  until  the  further  order  of  the  court 
in  the  premises. 

The  defendants  thereupon  filed  a  petition  in  this  court,  set- 
ting forth  the  facts  above  recited,  for  a  writ  of  prohibition  to 
restrain  the  district  court  from  proceeding  further  in  the  ac- 
tion there  pending.  A  rule  to  show  cause  was  issued,  and  in 
response  thereto  the  respondents  in  this  proceeding  have  filed 
a  demurrer  to  the  petition  on  the  ground  that  such  facts  do  not 
entitle  the  plaintiff  to  the  writ. 

280  iji^g  ^^^y  question  here  is  whether  the  district  court  has 
jurisdiction  in  the  action  there  pending  to  hear  and  determine 
the  questions  in  issue.  For,  if  sucli  jurisdiction  exists,  it  had, 
and  has,  the  power  to  make  a  wrong,  as  well  as  a  right,  decision. 
The  inquiry,  then,  is,  not  whether  the  plaintiff  or  the  opposing 
claimant  has  the  better  right  to  the  office  in  dispute,  with  that 
we  have  nothing  to  do,  but  it  is:  May  the  title  or  right  to  a 
public  office  be  determined  by  injunction? 

The  mere  statement  of  the  case  shows  that  the  district  court, 
in  the  character  of  action  before  it,  was  entirely  without  juris- 
diction in  what  it  has  already  done,  and  also  lacks  the  power 
to  decide  the  question  which  the  plaintiff  really  seeks  to  have 
adjudicated.  While  plaintiff  Quinn  protests  that  he  is  not  en- 
deavoring to  have  the  title  to  the  office  which  he  claims  deter- 
mined in  that  proceeding,  yet  in  the  very  nature  of  things  the 
district  court  could  not  take  a  step  in  the  case  without  entering 
upon  an  investigation  of  that  very  question.  That  a  court  of 
equity  has  not  jurisdiction  to  try  a  disputed  title  to  a  public 
office  is  too  clear  for  argument.     That  determination  can  be 
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made  only  in  an  action  in  the  nature  of  quo  warranto,  or  in 
an  election  contest,  as  prescribed  by  statute.  What  must  the 
district  court  necessarily  decide  before  it  can  grant  even  a  tem- 
porary writ?  Certainly,  it  must  investigate  and  determine 
either  as  matter  of  fact  or  law,  that  at  least  a  prima  facie  case 
of  the  right  to  the  office  is  shown  to  be  in  the  plaintiff.  To 
this  extent,  therefore,  there  would  be  a  decision  that  he  had  the 
better  right  to  the  office,  and  upon  a  final  hearing,  either  upon 
a  demurrer  to  the  complaint,  or  upon  a  trial  of  the  facts  if  the 
issue  upon  them  is  made,  the  court,  before  it  can  issue  a  per- 
manent injunction,  must  ^**^  necessarily  hold  that  the  plain- 
tiff's title  is  superior  to  that  of  his  adversary.  This  cannot  be 
done  in  an  equitable  action.  Some  of  the  authorities  which  are 
cited,  it  is  true,  declare  that,  in  certain  circumstances,  where  a 
certificate  of  election  is  held  by  a  claimant  to  an  office,  he  may 
have  a  writ  of  mandamus  to  place  him  in  it  as  against  a  pre- 
decessor in  office  who,  whether  holding  by  election  or  appoint- 
ment, claims  that  he  is  still  entitled  to  hold  because  the  election, 
for  some  reason,  is  invalid,  and  that  in  favor  of  such  certificate 
holder,  an  injunction  has  been  granted,  pending  decision  of 
title  in  quo  warranto,  when  such  relief  is  necessary  to  protect 
public  property,  conserve  great  public  interests,  or  prevent  ir- 
reparable injury.  But  no  well-considered  case  can  be  found 
where  such  relief  has  been  given  to  one  not  holding  the  certifi- 
cate of  election  against  the  holder  thereof,  under  facts  such  as 
this  record  discloses. 

It  is  altogether  clear,  that  the  district  court  was  also  entirely 
without  jurisdiction  to  issue  the  temporary  mandatory  injunc- 
tion, because  no  notice  to  the  defendant  was  given;  and  it  is 
equally  clear  that,  for  the  reasons  already  given,  jurisdiction 
was  lacking  to  grant  either  that  or  the  temporary  restraining 
order  issued  upon  the  filing  of  the  original  complaint. 

The  only  authority  which  seems  to  be  in  favor  of  plaintiff's 
contention  is  the  case  of  Guillotte  v.  Poincy,  41  La.  Ann.  333, 
6  South.  507.  That  is  a  Louisiana  case  which,  in  some  of  its 
material  facts,  may  be  distinguished  from  the  case  at  bar,  but 
if  it  is  authority  for  plaintiff's  contention  here,  it  stands  alone, 
and  we  decline  to  follow  it.  It  may  be  justified  under  the 
statutes  and  civil  procedure  existing  in  Louisiana,  where  the 
distinctions  between  law  and  equity  and  their  respective  reme- 
dies are  not  observed,  but  it  is  contrary  to  the  ^^^  authorities 
in  jurisdictions  where  such  distinctions  prevail,  some  of  which, 
among  many  others  that  might  be  cited,  are  here  given :  People 
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V.  McClees,  20  Colo.  403,  38  Pac.  4G8 ;  State  v.  Mayor  of  Kear- 
ney, 28  Neb.  103,  44  N.  W.  90;  Cochran  v.  MeCleary,  22  Iowa, 
75;  Neeland  v.  State,  39  Kan.  154,  18  Pac.  165;  Gilroy's  Ap- 
peal, 100  Pa.  St.  5;  Updegraff  v.  Crans,  47  Pa.  St.  103;  Hulse- 
man  v.  Kerns,  41  Pa.  St.  396;  Neiser  v.  Thomas,  99  Mo.  224, 
12  S.  W.  725';  State  v.  Aloe,  152  Mo.  466,  54  S.  W.  494;  Smith 
V.  Myers,  109  Ind.  1,  58  Am.  Eep.  375,  9  N.  E.  692 ;  Delahanty 
V.  Warner,  75  111.  185,  20  Am.  Eep.  237 ;  Sheridan  v.  Colvin, 
78  111.  237;  Dickey  v.  Reed,  78  111.  261;  Moulton  v.  Eeid,  54 
Ala.  320;  Ex  parte  Wimberly,  57  Miss.  437,  444;  2  High  on 
Injunctions,  2d  ed.,  sec.  1312;  McCrary  on  Elections,  4th  ed., 
sec.  317;  1  Spelling  on  Injunctions,  2d  ed.,  sec.  620;  Peck  v. 
Weddell,  17  Ohio  St.  271;  State  v.  Sherwood,  15  Minn.  221, 
2  Am.  Eep.  116;  State  v.  Churchill,  15  Minn.  455;  People  v. 
Miller,  16  Mich.  56;  State  v.  Governor,  25  N.  J.  L.  331;  State 
V.  County  Clerk  of  Passaic,  25  N.  J.  L.  354;  State  v.  Oats,  86 
Wis.  634,  39  Am.  St.  Eep.  912,  57  N.  W.  296 ;  Supervisor  etc. 
V.  O'Malley,  46  Wis.  35,  50  N.  W.  521;  People  v.  Head,  25  111. 
325. 

The  rule  to  show  cause  is  sustained,  and  the  writ  heretofore 
issued  is  made  permanent. 

Writ  allowed. 


The  Title  to  Public  Office  cannot  be  tried  in  equity.  If  this  is 
attempted  in  a  suit  by  injunction,  a  writ  of  prohibition  will  issue 
to  prevent  the  court  from  proceeding:  Arnold  v.  Henry,  155  Mo. 
48,  78  Am.  St.  Eep.  556,  55  S.  W.  1089;  State  v.  Van  Beek,  87  Iowa, 
569,  43  Am.  St.  Rep.  397  54  N.  W.  525;  monographic  note  to  Fletcher 
V.  Tuttle,  42  Am.  St.  Kep.  236,  237. 


EICKHOFF  V.  EICKHGFF. 

[29    Colo.    295,    68    Pac.    237.] 

AN  APPEAL  or  Writ  of  Error  Lies  From  a  Judgment  for 
Temporary  Alimony,     (p.  66.) 

DIVORCE— Alimony— Discretion  of  the  Court.— The  allow- 
ance to  a  complainant  for  temporary  alimony  of  fifty  dollars  per 
month  and  two  hundred  and  fifty  dollars  attorneys'  fees  and 
twenty-five  dollars  suit  money  is  not  excessive  where  she  is  in  in- 
digent circumstances  and  the  defendant  is  worth  fifty  thousand  dol- 
lars,    (p.    66.) 

DIVORCE.— The  Allowance  of  Alimony  Pendente  Lite  De- 
pends on  the  Existence  of  the  Marriage  Relation,  and,  unless  this 
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appears  prima  facie,  alimony   should  not  te  awarded,  but  it  should 
bo  allowed   if   a   prima  facie   case  is  established,     (p.   67.) 

ALIMONY  Pendente  Lite.— The  Existence  of  the  Marriage  la 
not  Put  in  Issue  so  as  to  Prevent  the  Allowance  of  Alimony  lay 
the  using  in  evidence  as  an  affidavit  of  a  paper  prepared  and  in- 
tended to  be,  but  not  in  fact  filed  as,  an  answer  in  the  cause,  (p. 
67.) 

ALIMONY.— Where  a  Marriage  De  Facto  is  Admitted  and 
th3  Parties  in  Good  Faith  Cohabit  as  Hushand  and  Wife,  and  the 
legal  proposition  presented  is  debatable  and  one  concerning  which 
able  courts  have  disagreed,  and  which  has  not  been  determined 
ill  tho  jurisdiction  where  the  question  is  raised,  the  court  will  not 
decide  it  upon  an  application  for  alimony  pendente  lite,  and  if 
such  court  grants  such  application  for  alimony,  its  action  will  not 
be  reviewed  by  the  supreme  court  on  an  appeal  from  the  order 
where  Such  review  requires  the  decision  of  the  validity  of  the  mar- 
riage,    (p.  68.) 

ALIMONY  Based  on  Marriage  De  Facto.— If  a  statute  pro- 
vides for  divorce  on  the  ground  that  the  husband  or  wife  had  a 
laisband  or  wife  living  at  the  time  of  the  marriage,  and  that  at  all 
times  after  the  filing  of  the  complaint  for  divorce,  the  court  may 
grant  upon  application  alimony  and  counsel  fees  pendente  lite, 
alimony  may  be  allowed,  though  there  is  some  question  whether 
there  has  been  a  marriage  de  jure,  provided  there  is  one  de  facto, 
(p.    6S.) 

E.  A.  Ballard,  E.  H.  Johnson  and  Ralph  W.  Smith,  for  the 
plaintiff  in  error. 

Thomas  W.  Lipscomh,  for  the  defendant  in  error. 

T.  M.  !5obinson,  amicus  curiae. 

2o«  CAMPBELL,  C.  J.  The  defendant  in  error,  as  plaintiff 
below,  brought  her  action  of  divorce  against  the  plaintiff  in 
error,  defendant  below,  alleging  cruelty.  On  the  13th  of  Sep- 
tember, 1897,  she  filed  a  petition  for  temporary  alimony,  attor- 
ney fees  and  suit  money,  alleging,  among  other  things,  that 
she  is  in  indigent  circumstances,  and  has  no  means  with  which 
to  pay  the  expenses  of  the  litigation,  and  that  her  husband,  the 
defendant,  is  a  man  of  large  means,  worth  about  fifty  thousand 
dollars. 

Upon  the  hearing  petitioner  presented  her  proofs  and  re- 
spondent, inter  alia,  read  what  purported  to  be  a  verified  an- 
swer in  the  cause.  The  same  was  ''^'*^  received  by  the  court  as 
an  affidavit,  but  not  as  an  answer,  for  it  was  not  filed,  nor  was 
any  offer  then  made  to  file  it  as  an  answer,  though  it  was  so 
filed  two  days  thereafter.  So  we  read  the  record,  and  such  was 
the  reading  by  the  court  of  appeals  when  it  dismissed  defend- 
ant's appeal  from  this  same  judgment  for  want  of  jurisdiction: 

Am.   St.   Rep.,  Vol.   93—5 


66  American  State  Eeports^  Vol.  93.      [Colorado, 

Eickhof!  V.  Eickhoff,  14  Colo.  App.  127,  50  Pac.  411.  In  the 
affidavit  it  was  alleged  that  petitioner  was  formerly  the  wife 
of  Albert  P.  Mallaby  and  obtained  a  decree  of  divorce  from  him 
in  the  county  court  of  Arapahoe  county,  Colorado,  on  February 
27,  1897,  which  decree  prohibited  both  parties  from  remarrying 
within  one  year;  but,  notwithstanding  such  decree,  the  peti- 
tioner induced  the  respondent  on  April  1,  1897,  to  go  with  her 
to  Cheyenne,  Wyoming,  and  enter  into  a  pretended  marriage. 
That  for  many  years  both  of  these  parties  resided  in  Colorado 
and  intended  to  reside  in  this  state,  and  never  intended  to  re- 
side in  Wyoming  or  elsewhere  than  in  Colorado;  and  that  peti- 
tioner procured  said  marriage  to  be  performed  in  order  to 
avoid  the  laws  of  Colorado;  and  he  therefore  prayed  that  the 
pretended  marriage  might  be  adjudged  null  and  void.  Ee- 
spondent  then  offered  in  evidence  the  complaint,  summons  and 
return  thereon,  and  the  decree  in  Mallaby  v.  Mallaby,  which 
was  objected  to  on  the  ground  that  the  same  was  incompetent, 
immaterial  and  irrelevant.  The  objection  was  sustained  and 
the  defendant  excepted.  Judgment  was  thereupon,  and  on 
September  18th,  given  in  petitioner's  favor  for  temporary  ali- 
mony in  the  sum  of  fifty  dollars  per  month,  two  hundred  and 
fifty  dollars  attorney  fees,  and  twenty-five  dollars  for  suit 
money,  and  thereto  defendant  sued  out  this  writ. 

1.  It  was  decided  in  Daniels  v.  Daniels,  9  Colo.  133,  10  Pac. 
657,  that  an  appeal  from,  or  writ  of  error  to,  a  judgment  ^'*'* 
for  temporary  alimony  would  lie.  The  reason  for  the  rule  ia 
just  as  applicable  under  the  present  divorce  act  of  1893  as  it 
was  under  the  provisions  of  the  Code  of  1885,  in  force  at  the 
time  that  decision  was  rendered,  and  the  argument  of  defend- 
ant in  error  that  the  rule  should  now  be  different  is  not  sound. 

2.  It  is  contended  by  plaintiff  in  error  that  the  respective 
amounts  awarded  by  the  court  are  excessive  and  not  justified  by 
the  evidence.  We  do  not  think  such  contention  good.  The 
court  did  not  abuse  its  discretion  in  the  premises. 

3.  The  principal  contention  of  the  plaintiff*  in  error  is  that, 
since  the  allowance  of  temporary  alimony  depends  upon  the  ex- 
istence of  the  marriage  relation  and  the  undisputed  facts  set 
up  in  the  so-called  answer  constitute  the  pretended  marriage 
of  plaintiff  and  defendant  void  in  law,  the  relation  was  not  es- 
tablished and  the  judgment  for  temporary  alimony  was  errone- 
ous. 

The  rule  for  allowing  alimony  pendente  lite  is  based  upon 
the  existence,  among  other  things,  of  the  marriage  relation,  and 
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if  the  showing  of  all  necessary  facts  is  not  made  to  appear  at 
least  prima  facie,  the  courts  should  not  award  it:  Daniels  v. 
Daniels,  9  Colo.  133,  10  Pac.  657;  Cowan  v.  Cowan,  10  Colo. 
640,  16  Pac.  215;  Kiefer  v.  Kiefer,  4  Colo.  App.  506,  36  Pac. 
621 ;  Taylor  v.  Taylor,  7  Colo.  App.  549,  44  Pac.  675. 

But  if  such  a  prima  facie  case  is  established,  alimony  should 
be  awarded.  The  complaint  in  this  case  sufficiently  avers  the 
marriage  relation.  At  the  time  of  the  hearing  of  the  petition 
for  temporary  alimony  that  allegation  stood  admitted.  No  an- 
swer had  been  filed,  or  tendered  for  filing,  as  such.  The  court 
was  not  supposed  to  know,  or  bound  to  presume,  that  the  an- 
swer which  was  tendered  and  received  ^**'*  as  an  affidavit,  would 
in  fact  be  filed,  or  that  an  issue  as  to  the  existence  or  validity 
of  the  marriage  would  ever  be  tendered.  To  place  the  decision 
affirming  the  judgment  upon  this  ground  alone  would  be  some- 
what technical,  yet  entirely  sufficient  to  uphold  that  ruling. 

In  the  opinion,  as  first  handed  down,  it  was  said  that  therff 
was  no  allegation  or  proof  of  the  identity  of  Libby  B.  Mallaby, 
plaintiff  in  the  county  court  case,  and  Elizabeth  B.  Eickhoff, 
plaintiff  herein.  Further  examination  of  the  transcript  at 
least  casts  doubt  on  the  accuracy  of  that  observation.  We  pre- 
fer, therefore,  to  withdraw  the  statement  and  modify  the  opin- 
ion by  omitting  the  reference.  Our  conclusion,  however,  was 
not,  nor  is  it  now,  at  all  dependent  upon  it,  but  may  be  put  en- 
tirely on  what  follows. 

4.  But  for  a  more  substantial  reason  this  judgment  should 
be  affirmed.  Where  it  is  clear  upon  the  admitted  facts  that  the 
marriage  averred  in  a  complaint  in  an  action  for  divorce  is  void 
in  law,  or  that  the  preponderance  of  the  evidence  tends  to  show 
there  was  never  a  marriage  de  facto,  a  judgment  for  temporary 
alimony  should  not  be  given,  and,  if  awarded,  would  be  set  aside 
on  review.  But  where,  as  in  the  case  at  bar,  a  marriage  de 
facto  is  admitted,  and  the  parties  in  good  faith  cohabited  as 
husband  and  wife,  and  the  marriage,  though  one  de  facto,  is 
said  not  to  be  a  marriage  de  jure,  and  where  it  appears,  as  here, 
that  the  legal  proposition  presented  is  a  debatable  one,  concern- 
ing which  able  courts  have  disagreed  and  no  binding  judicial 
determination  has  been  had  in  the  jurisdiction  where  the  point 
is  raised,  we  think  it  should  not  be  decided  upon  an  application 
for  alimony  pendente  lite.  Where,  as  in  this  case,  the  trial 
court  has  held,  as  appears  to  be  the  case,  that  the  ^""  marriage 
alleged  by  the  plaintiff  in  her  complaint  was  a  legal  and  valid 
marriage,  and  the  parties  have  lived  together  as  married  per- 
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sons,  we  are  not  disposed  upon  a  review  of  its  judgment  for 
temporary  alimony  to  examine  into  this  controverted  question, 
unless  altogether  clear  as  to  what  our  final  decision  will  be. 
To  do  so  would  be  virtually  a  decision  of  the  merits,  and  that 
determination  we  prefer  to  postpone  until  the  cause  comes  here, 
if  at  all,  from  the  final  judirmcnt  Kiefer  v.  Kiefer,  4  Colo.  App. 
506,  36  Pac  621,  is  not  against  this  conclusion.  It  can  be  dis- 
tinguished from  the  case  at  bar.  There  the  marriage,  while  ad- 
mitted to  have  been  celebrated,  was  shown  not  to  be  in  existence 
at  the  time  of  the  -application  for  temporary  alimony,  for  the 
matrimonial  bonds  had  been  dissolved  by  a  valid  decree  of  a 
court  having  jurisdiction.  Here  the  marriage  de  facto  is  ad- 
mitted, but  alleged  to  he  void  as  the  result  of  a  decree  "of  di- 
vorce dissolving  the  marriage  relation  which  previously  existed 
between  the  plaintiff  and  a  former  husband,  and  which  prohib- 
ited a  remarriage  of  either  within  one  year.  In  the  Kiefer 
case,  there  could  be  no  question  as  to  the  effect  of  the  decree 
there  pleaded,  while  the  effect  of  this  decree  as  to  a  marriage 
out  of  this  state  and  contrary  to  the  prohibition  of  the  decree, 
by  a  party  divorced  here,  has  never  been  determined  by  a  court 
of  review  in  this  jurisdiction. 

In  Taylor  v.  Taylor,  7  Col.  App.  549,  44  Pac.  675,  our  court 
of  appeals  ruled  that  when  the  finding  of  the  trial  court  in  a 
divorce  case  was  that  there  had  been  no  legal  marriage  between 
the  parties,  alimony  pendente  lite  would  not  he  awarded  in  the 
reviewing  court.  The  principle  announced  is  authority  for  the 
converse  of  the  proposition  that  when  the  trial  court  in  such  a 
case  finds  that  there  was  a  legal  marriage  between  the  parties, 
''^^^^  its  award  of  temporary  alimony  should  not  be  disturbed 
upon  a  review  of  the  award — merely  because  the  validity  of  the 
marriage  de  jure  is  raised — ^but  that  such  question  should  be 
postponed  until  the  final  judgment  is  brought  up,  except  in 
such  a  case  as  we  have  mentioned. 

Under  our  divorce  statute  (Scss.  Laws  1893,  236),  it  is  a 
ground  of  divorce  that  the  husband  or  wife  had  a  wife  or  hus- 
band living  at  the  time  of  their  marriage.  And  hy  section  9 
of  the  same  act  it  is  provided  that  at  all  times  after  filing  the 
complaint  for  divorce  the  court,  upon  application,  may  grant 
alimony  and  counsel  fees  pendente  lite.  The  spirit  of  this  pro- 
vision is  comprehensive  enough  to  cover  a  case  where  there 
might  be  some  question  as  to  whether  a  marriage  was  one  de 
jure,  provided  there  was  a  marriage  de  facto.  The  following 
authorities  seem  to  be  in  line  with  our  conclusion:   2  Bishop  on 
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Marriage,  Divorce  and  Separation,  see,  923  et  soq. ;  A^incent  v, 
Vincent,  16  Daly  (N.  Y.),  53-i,  17  N".  Y.  Supp.  497;  Fiukel- 
stein  V,  Finkelstein,  14  j\[ont.  1,  34  Pac.  1090;  Lea  v.  Lea,  104 
N.  C.  G03,  17  Am.  St.  Eep.  G92,  10  S.  E.  488. 

Such  cases  as  Hite  v.  Ilite,  124  Cal.  389,  71  Am.  St.  Pep.  82, 
57  Pac.  227,  where  the  marriage  de  facto  is  denied,  holding 
that  the  trial  court  must  be  satisfied  by  a  preponderance  of  the 
evidence  that  the  plaintiff  is  the  wife  of  the  defendant  before 
temporary  alimony  is  awarded,  are  not  in  point,  under  the  ad- 
mitted facts  here. 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 


AJ'imovy  Pendente  Lite  and  expense  money  will  not  be  allowed 
a  wife  in  an  action  for  a  divorce,  if  the  defendant  denies  the 
marriage,  until  she  satisfies  the  court,  by  a  preponderance  of  evi- 
dence upon  the  hearing  of  her  motion,  that  she  is  his  wife:  Hite 
V.  Hite,  124  Cal.  389,  71  Am.  St.  Eep.  82,  57  Pac.  227.  A  rea- 
sonably plain  cas«  must  be  made  out.  It  is  not  necessary,  however, 
that  the  marriage  be  established  as  conclusively  as  would  be  re- 
quired for  the  ultimate  purpose  of  the  action:  Bardin  v.  Bardin,  4 
S.  Dak.  ?,0b,  46  Am.  St.  Eep.  791,  56  N.  W.  1069;  monographic  note 
to   Methvin   v.   Methvin,   60   Am.   Dec.    674,   675. 

The  Amount  of  Temporary  Alimony  and  expense  money  pendente 
lite  is  in  the  discretion  of  the  court,  and  will  not  be  revieweil 
unless  its  discretion  has  been  abused:  Bardin  v.  Bardin,  4  S.  Dak. 
.•^Of).  46  Am.  St.  Eep.  791,  56  N.  W.  1069;  monographic  note  to 
Methvin  v.  Methvin,  60  Am.  Dec.  679. 


PEID  V.  PEOPLE. 

[29    Colo.    333,    68    Pac.    228.] 

ANIMALS— Inspection  of  on  Importation  Into  the  State, 
and  Fees  Which  may  be  Charged  Therefor.— Though  animals  have 
bcca  inspected  by  an  inspector  of  the  United  States  who  has  is- 
sued his  certificate  showing  their  good  health,  they  are  not  thereby 
exf-mpted  from  the  necessity  of  a  similar  inspection  by  an  officer 
of  the  state  required  by  its  statutes  as  a  condition  of  their  be- 
ing admitted  from  a  point  south  of  a  specified  parallel  of  latitude. 
(p.   73.) 

CONSTITUTIONAL  LAW.— Quarantine  and  Inspection  Laws 
of  the  State  having  for  their  object  the  health  of  its  citizens  or 
the  prevention  or  suppression  of  disease  among  its  domestic  live- 
stock are  within  the  province  of  state  legislation,     (p.  74.) 

CONSTITUTIONAL  LAW— Interstate  Commerce.— A  statute 
making  it  unlnvv-ful  to  import  into  the  state  witliin  designated 
days  any  cattle  or  horses  from  south  of  the  thirty-sixth  parallel 
of   north  latitude   unless  they   have  Peen   held   at    some   place   north 
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of  such  parallel  for  at  least  ninety  days  prior  to  their  importation, 
jind  a  certificate  of  health  is  procureil  from  the  state  veterinary 
sanitary  board,  and  requiring  the  owner  to  pay  the  expenses  of 
inspecting  such  stock,  is  not  void  as  a  regulation  of  interstate 
commerce,  nor  is  it  in  conflict  with  the  animal  industry  act  of 
Contrress,  approved  May  29,  1884,  and  the  rules  and  regulations 
prescribed    thereunder,     (p.    77.) 

INTERSTATE  COMMERCE.— The  inspection  fee  required  to 
be  paid  by  the  statute  of  Colorado  as  a  condition  of  permitting 
livestock  to  be  admitted  from  south  of  a  designated  parallel  of 
latitude  is  not  an  impost,  tax,  or  duty,  but  merely  covers  the  actual 
costs  of  inspection,  which  is  the  usual  and  ordinary  method  em- 
ployed to  protect  the  property  of  citizens  of  the  state,     (p.  77.) 

Talbot,  Denison  &  Wadley,  for  the  plaintiff  in  error. 

C.  C.  Post,  attorney  general,  for  the  i>eople. 

»34  CAMPBELL,  C.  J.  The  plaintiff  in  error  (defendant 
below)  was  convicted  and  sentenced  to  the  county  jail  for  six 
months  for  violating  the  provisions  of  section  2  of  an  act  of  the 
general  assembly  of  Colorado  entitled  "An  act  to  prevent  the 
introduction  of  any  infectious  or  contagious  disease  among  the 
cattle  and  horses  of  this  state,"  approved  March  21,  1885 ;  Sess. 
Laws  1885,  p.  335.     It  reads: 

"It  shall  be  unlawful  for  any  person,  association  or  corpora- 
tion to  bring  or  drive,  or  cause  to  be  brought  or  driven,  into 
this  state,  between  the  first  day  of  April  and  the  first  day  of 
November,  any  cattle  or  horses  from  a  state,  territory  or  county 
south  of  the  thirty-sixth  degree  parallel  of  north  latitude,  un- 
less said  cattle  or  horses  have  been  held  at  some  place  north  of 
the  said  parallel  of  latitude  for  a  period  of  at  least  ninety  da3-s 
prior  to  their  importation  into  this  state,  or  unless  the  person, 
association  or  corporation  owning  or  having  charge  of  such  cat- 
tle or  liorscs,  shall  '^^^  procure  from  the  state  veterinary  sani- 
tary board  a  certificate,  or  bill  of  health,  to  the  effect  that  said 
cattle  or  liorses  are  free  from  all  infectious  or  contagious  dis- 
eases, and  have  not  been  exposed,  at  any  time  within  ninety 
days  prior  thereto,  to  any  of  said  diseases.  The  expense  of  any 
inspection  connected  herewith  to  be  paid  by  the  owner  or  own- 
ers of  such  cattle  or  horses." 

There  is  no  dispute  about  the  facts.  The  defendant,  as 
charged  in  the  information,  on  the  20th  of  June,  1901,  caused 
to  be  brought  into  the  county  of  Arapahoe  and  state  of  Colo- 
rado, eight  hundred  and  eighty-two  head  of  cattle  from  the 
counties  of  Lubbock  and  Cocliran,  in  the  state  of  Texas,  which 
are  south  of  the  so-called  quarantine  line  fixed  by  the  act,  with- 
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out  having  held  the  cattle  at  some  place  north  of  said  line  for 
a  period  of  at  lea?;t  ninety  days  prior  to  their  importation  into 
this  state,  and  also  without  having  procured  from  any  ofncer  or 
agent  of  the  state  veterinary  sanitary  board  of  the  state  of 
Colorado  a  certificate,  or  bill  of  health,  such  as  is  contemplated 
by  the  statute. 

The  sole  question  is  one  of  law,  and  that  is,  whether  this  act, 
or  more  accurately  speaking,  the  section  upon  which  the  infor- 
mation is  founded,  is  in  violation  of  subdivision  3  of  section  8 
of  article  1 — the  commercial  clause — or  of  subdivision  1  of 
section  2  of  article  4 — equal  privilege  of  citizens  clause — or  of 
subdivision  2  of  section  10  of  article  1 — the  import  duty  clause 
— of  the  constitution  of  the  United  States,  or  of  the  animal  in- 
dustry act  of  Congress,  approved  May  29,  1884,  and  the  rules 
and  regulations  thereunder  prescribed  by  the  secretary  of  agri- 
culture. 

Not  the  only  object  of  the  act  of  Congress  referred  to,  yet 
unquestionably  one  of  its  chief  aims,  is  the  "^'*  extirpation  of 
pleuro-pneumonia  and  other  contagious,  infectious  and  com- 
municable diseases  of  cattle.  By  section  3  it  is  made  the  duty 
of  the  secretary  of  agriculture  to  prepare  such  rules  and  regula- 
tions as  he  deems  necessary  for  the  speedy  and  effectual  ac- 
complishment of  that  general  object.  But  neither  exclusive 
regulation  of  the  subject  matter  is  assumed  by  Congress,  nor 
entire  responsibility  for  the  enforcement  of  the  act  cast  upon 
the  secretary.  Upon  the  contrary,  he  was  expressly  directed  to 
certify  such  rules  and  regulations  to  the  executive  authorties  of 
each  state  and  territory,  and  invite  them  to  co-operate  in  the 
execution  of  the  act. 

Section  G  prohibits  absolutely  the  transportation  by  rail  or 
boat  from  one  state  or  territory  to  another  of  any  livestock  af- 
fected with  any  contagious,  infectious  or  communicable  disease, 
and  especially  the  disease  known  as  pleuro-pneumonia,  and  all 
persons  are  prohibited  from  transporting  by  private  conveyance 
or  driving  on  foot  from  one  state  or  territory  to  another  state 
or  territory  any  livestock,  knowing  them  to  be  affected  with  any 
such  disease;  but  there  is  a  proviso  that  splenetic  or  Texas  fever 
shall  not  be  considered  as  within  the  prohibition  of  the  act  as 
to  cattle  being  transported  by  rail  to  market  for  slaughter,  when 
the  same  are  unloaded  only  to  be  fed  and  watered  in  lots  on 
the  way  thereto:  Supp.  to  U.  S.  Kev.  Stats.   435. 

On  the  lOth  of  December,  1900,  the  secretary  of  agriculture, 
acting  under  the  delegation  of  power  thus  conferred,  promul- 
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gated  rules  and  regulations  concerning  the  transportation  of 
cattle,  and  therein  notified  all  transportation  companies  and 
stock  owners  and  others  interested  that  a  contagious  and  in- 
fectious disease  known  as  splenetic  fever  existed  among  ^^' 
cattle  in  a  certain  area  in  the  United  States,  which  includes 
the  counties  of  Lubbock  and  Cochran  in  tho  state  of  Texas. 
Clause  3  of  these  regulations  provides  that  from  and  after  Jan- 
uary 1,  1901,  no  cattle  shall  be  transported  from  the  area  south 
of  the  federal  quarantine  line  therein  fixed  to  any  portion  of 
the  United  States  north  or  above  the  same,  except  as  therein  al- 
lowed. However,  it  permits  the  transportation  by  rail  or  boat 
only  of  cattle  for  immediate  slaughter,  and  not  otherwise,  upon 
full  compliance  by  the  shipper  with  the  specific  rules  governing 
the  same. 

On  May  4,  1901,  the  state  veterinary  sanitary  board  of  Colo- 
rado proclaimed  substantially  the  same  regulations,  adopted 
the  same  quarantine  line  and  required  a  certificate  or  bill  of 
health  from  a  state  inspector  before  it  was  lawful  to  ship  cat- 
tle through,  or  import  them  into,  this  state.  And  on  the  6th 
of  May  the  governor  of  Colorado,  upon  representation  of  the 
board  that  contagious  or  infectious  diseases  existed  in  the 
places  specified  in  the  order  of  the  secretary  of  agriculture,  is- 
sued his  proclamation  prohibiting  the  importation  into  the 
state  of  cattle  from  sucli  affected  localities,  without  obtaining 
a  certificate  from  the  state  board  of  a  bill  of  health. 

The  regulations  of  the  secretary,  as  does  the  act  under  which 
they  were  issued,  expressly  recognize  that  the  different  states 
and  territories  might  establish  the  same,  or  a  different,  quaran- 
tine line,  and  tliat  appropriate  legislation  of  the  different  states 
and  territories  of  the  Union  might  be  passed  to  enforce  within 
their  respective  boundaries  the  federal  regulations  as  well  as 
their  own,  provided  the  latter  were  satisfactory  to  the  secre- 
tary of  agriculture,  and  not  in  conflict  with  those  prescribed  by 
the  national  authority.^^**  It  was  further  contemplated  that 
if  a  quarantine  line  should  be  adopted  by  any  state  difl'ercnt 
from  that  established  under  the  act  of  Congress,  a  modification 
of  the  latter  might  be  had,  if  the  secretary  deemed  it  advisable. 

On  the  18th  of  June,  1901,  when  these  cattle  were  shipped, 
the  foregoing  regulations  of  the  two  governments  were  in  force. 
The  defendant  then  obtained  from  the  local  inspector  of  the 
bureau  of  animal  industry  at  Hereford,  Texas,  apparently  the 
point  of  shipment,  a  certificate  that  the  stock  were  free  from 
all  infectious  and  contagioua  disease,  and  that  no  Texas  fever 
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infection  was  known  to  exist  where  they  had  been  kept,  or  on 
the  trail  over  which  they  passed.  Attached  to  this  certificate 
and  below  the  officer's  signature,  was  a  statement  that  animals 
which  had  been  inspected  and  certified,  as  these  were,  by  an  in- 
spector of  the  United  States  bureau  of  animal  industry  as  free 
from  disease,  have  the  right  to  go  into  any  state  witliout  further 
inspection,  or  the  exaction  of  additional  fees  for  the  same. 

Wlien,  two  days  later,  they  reached  the  south  boundary  line 
of  Colorado,  the  cattle  were  inspected  by  an  agent  of  the  state 
veterinary  board  of  Colorado — against  protest  of  plaintiff  in 
error — but  no  certificate  was  furnished  to  him,  because  he  de- 
clined to  pay  the  fee  charged  to  cover  the  cost  of  inspection 
which  was  required  by  the  specific  regulations  of  the  board. 

Neither  in  the  act  of  Congress  nor  in  the  rules  of  the  secre* 
lary  of  agriculture  is  the  sweep,  extent  or  limit  defined  of  ccp 
tificates  issued  by  the  bureau  of  animal  industry.  But  it  ap- 
pears from  a  letter  in  the  record  written  by  the  chief  inspectoi 
of  the  national  bureau  to  one  of  his  subordinates  that  it  was 
incompetent  **^^  for  a  state  to  charge  or  collect  inspection 
fees  because  the  same  constituted  a  regulation  of  interstate 
commerce,  and  the  efficacy  of  a  certificate  of  inspection  given 
by  one  of  its  officers  made  unnecessary  a  certificate  from  the 
state  authortites.  While,  of  course,  due  consideration  must  be 
given  to  this  interpretation,  which  the  chief  inspccior  says  is  his 
conclusion  from  decisions  of  •  the  federal  supreme  court,  yet 
that  interpretation  is  not  binding  upon  the  courts  till  that  su- 
preme authority  puts  the  stamp  of  its  approval  upon  it. 

It  is  the  contention  of  plaintiff  in  error,  as  to  which  the  at- 
torney general  takes  i?sue,  that  our  statute  is  a  regulation  of 
interstate  commerce,  because  the  state  inspection  fee  and  the 
delay  in  transit  incident  to  such  inspection  necessarily  operate 
as  a  burden  upon  that  commerce.  And  while  he  is  disposed 
to  concede  that,  in  the  absence  of  action  by  Congress,  the  state 
statute  might  stand,  yet  since,  as  he  insists.  Congress  has  taken 
upon  itself  the  entire  responsibility  of  suppressing  diseases 
an^.ong  domestic  livestock,  the  congressional  act,  in  which  au- 
thority over  the  subject  matter  is  exercised,  constitutes  a  regu- 
lation of  interstate  commerce,  and  therefore  state  legislation 
covering  the  same  matter  must  give  way. 

To  our  minds  it  is  clear  that  the  plain  intention  of  Congress 
was  that  the  national  and  state  governments  should  work  to- 
gether in  preventing  the  spread  of  eomnnmicable  diseases  amori'? 
domestic  livestock,  and  that  neither  act  is,  nor  was  it  intended 
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to  be,  a  regulation  of  interstate  commerce,  except  possibly  in- 
directly, but  primarily  each  is  merely  a  quarantine  or  inspec- 
tion law. 

For  the  purposes  of  this  opinion  it  may  be  conceded  that,  if 
Congress  should  assume  to  itself  exclusive  ^"^^  jurisdiction 
over  the  subjects  of  quarantine  and  inspection,  and,  in  pursu- 
ance of  that  design,  should  pass  a  general  law  intended  to  apply 
uniformly  throughout  all  portions  of  the  United  States  and 
to  supplant  all  state  statutes  upon  the  same  subject,  state  laws 
having  the  same  object  in  view  must  give  way — at  least,  so  far 
as  there  is  any  inconsistency  between  them.  But  where  Con- 
gress has  not  assumed  to  itself  complete  control,  and  especially 
where  it  has  invited  the  aid  and  co-operation  of  the  states, 
regulations  prescribed  "both  by  it  and  the  states  may  be  enforced, 
at  least  so  far  as  they  harmonize,  and  compliance  with  both 
must  be  made,  though  the  subject  matter  of  the  legislation  be 
precisely  the  same. 

Unquestionably,  quarantine  and  inspection  laws  of  a  state 
having  for  their  object  the  health  of  its  citizens,  or  the  preven- 
tion or  suppression  of  disease  among  its  domestic  livestock,  is 
within  the  province  of  state  legislation.  It  comes  within  the 
scope  of  the  general  police  power  which  the  states  have  never 
surrendered.  While  it  is  true  that,  under  the  guise  of  exerting 
its  police  power,  the  state  may  not  go  beyond  what  is  necessary 
for  the  protection  of  its  citizens  and  their  property,  or  to  such 
length  as  to  interfere  with,  or  obstruct,  legislation  of  Congress 
calculated  to  regulate  interstate  commerce,  or  infringe  upon 
any  of  the  sovereign  powers  intrusted  to  Congress,  yet,  if  it 
keeps  within  the  scope  of  its  authority  and  prescribes  regulations 
which  are  reasonably  necessary  to  further  the  legitimate  object 
aimed  at,  its  acts  may  be  upheld. 

The  fee  for  inspecting  cattle  prescribed  by  the  state  veterin- 
ary board  is  only  sufficient  to  cover  the  cost  of  inspection,  and 
no  grrater.  and  the  regulations  ^'*'-  which  have  been  made  by 
the  odicials  of  the  state  are  such  only  as  are  reasonably  neces- 
sary to  prevent  the  dissemination  of  infectious  and  contagious 
cliseascs  among  domestic  livestock.  The  certificate  or  bill  of 
health,  issued  by  the  agent  of  the  bureau  of  animal  industry  at 
Hereford,  Texas,  did  not  do  away  with  the  necessity  of  its 
holder  to  obtain  the  certificate  from  the  officer  of  our  state  vet- 
erinary board  before  he  brought  his  cattle  into  this  state. 
Hereford  is  several  hundred  miles  from  the  Colorado  border, 
and  two  days  elapsed  after  obtaining  the  certificate  there  be- 
fore the  cattle  readied  that  line.     It  may  be  that  these  cattle 
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in  the  meantime  had  passed  through  infected  districts,  or  had 
become  affected  with  son-e  infectious  or  contagious  disease.  But 
we  do  not  place  our  decision  tliat  our  law  is  valid  on  what  has 
been  done  under  it.  The  practical  and  necessary  operation  of 
the  act  in  its  enforcement  according  to  its  proxdsions  furnishes 
the  tnie  test;  that  is,  what  may  be,  not  what  has  been,  done 
under  it.  The  requirement  that  a  certificate  should  be  obtained 
from  our  veterinary  board  was  clearly  authorized  by  the  act  of 
Congress  and  the  regulations  of  the  secretary  of  agriculture. 
In  neither  was  there  any  declaration  that  the  state  might  not 
exact  it,  and  it  would  be  practically  impossible  for  the  state  to. 
co-operate  with  the  national  authorities  in  the  enforcement  of 
the  act  of  Congress  without  prescribing  some  such  regulations 
as  these.  Indeed,  it  would  be  difficult  to  conceive  of  any  ef- 
fective co-operation  on  the  part  of  the  state  except  in  some 
such  way  as  our  executive  authorities  have  adopted;  and  power 
to  them  to  assist  the  federal  authorities  can  be  conferred  only 
by  the  general  assembly. 

^*^  The  precise  question  before  us  has  not  been  decided  by 
the  supreme  court  of  the  United  States,  but  upon  principle  we 
think  it  is  clear  that  the  section  of  our  act  in  question  and  the 
regulations  made  in  pursuance  thereof  are  in  entire  harmony 
with  national  legislation,  and  not  in  conflict  with  any  provision 
of  the  federal  constitution.  Plaintiff  in  error  cites  a  number 
of  cases  in  support  of  his  contention,  some  of  which  we  proceed 
briefly  to  consider. 

In  Gulf  etc.  Ry.  Co.  v.  Hefley,  158  U.  S.  98,  15  Sup.  Ct. 
Eep.  802,  it  was  held  tliat  when  a  federal  and  a  state  statute 
operate  on  the  same  subject  matter,  and  prescribe  different 
rules  concerning  it,  and  the  federal  statute  is  one  within  the 
competency  of  Congress  to  enact,  the  state  statute  must  give 
way.  That  does  not  apply  here,  if  for  no  other  reason  than 
that  not  different  but  the  same  rules  have  been  prescribed  by 
both. 

A  case  strongly  relied  on  is  Eailroad  Co.  v.  ITuscn,  95  U. 
S.  4G5.  But  that  was  a  case  wherein  it  was  held  that  a  stat- 
ute of  Missouri  which,  under  the  guise  of  a  quarantine  regula- 
tion, absolutely  prohibited  between  the  first  day  of  March  and 
the  first  day  of  November  in  each  year,  the  driving  or  convey- 
ing of  any  Texas,  Mexican  or  Indian  cattle  into  the  state, 
whether  diseased  or  not,  is  not  a  legitimate  exercise  of  the  police 
power  of  the  state,  but  that  it  was  clearly  a  regulation  of  inter- 
ptate  commerce  which  it  was  not  competent  for  the  legislature 
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of  Missouri  to  make.  And  the  same  is  true  of  the  Minnesota 
statute  condemned  in  Minnesota  v.  Barber,  136  U.  S.  313,  10 
Sup.  Ct.  Rep.  862,  which  virtually  prohibited. the  sale  in  Min- 
nesota of  meats  for  human  food  unless  the  animals  were 
slaughtered  in  that  state. 

The  following  cases,  we  think,  in  principle,  will  sustain  the 
validity  of  our  "legislation :  Grimes  v.  Eddy,.  126  »*^  Mo.  168, 
47  Am.  St.  Eep.  653,  28  South.  756;  Missouri  etc.  Ry.  Co.  v. 
Haber,  56  Kan.  694,  44  Pac.  632,  169  U.  S.  613,  18  Sup.  Ct. 
Rep.  488.  Speaking  with  reference  to  the  Kansas  statute  simi- 
-lar  to  ours,  the  supreme  court  of  the  United  States  in  the  case 
last  cited  says  that  even  if  the  subject  matter  of  such  regula- 
tions be  one  that  may  be  taken  under  the  exclusive  control  of 
Congress,  and  be  reached  by  national  legislation,  any  action 
taken  by  the  state  upon  that  subject  that  does  not  directly  in- 
terfere with  rights  secured  by  the  constitution  of  the  United 
States,  or  by  some  valid  act  of  Congress,  must  be  respected  un- 
til Congress  intervenes. 

Applying  this  test  to  our  statute,  it  is  manifest  that,  even 
assuming  that  quarantine  and  inspection  laws  may  be  within 
the  exclusive  province  of  Congress  when  it  chooses  to  assert  its 
authority,  still  there  is  no  interference  by  our  act  with  rights 
secured  by  the  constitution  of  the  United  States  or  by  some 
valid  act  of  Congress;  that  Congress  itself  has  not  assumed 
to  itself  tlie  exclusive  control,  but  has  expressly  invited  the 
states  to  co-operate:  Kimmish  v.  Ball,  129  U.  S.  217,  9  Sup. 
Ct.  Rep.  277;  Patapsco  Guano  Co.  v.  North  Carolina  Board  of 
Agriculture,  171  U.  S.  345,  18  Sup.  Ct.  Eep.  862;  2  Tiedeman'g 
State  and  Federal  Control  of  Persons  and  Property,  1042  et 
eeq. 

The  questions  involved  here  being  such  as  entitle  the  plaintiff 
in  error  to  be  heard  by  the  supreme  court  of  the  United  States, 
we  have  not  deemed  it  advisable  further  to  prolong  the  discus- 
sion, or  to  consider  at  greater  length  its  decisions  upon  anal- 
ogous questions.  The  conclusion  which  we  have  reached  we 
think  is  sound  in  principle  and  clearly  deducible  from  the  de- 
cisions of  that  august  tribunal.  In  a  petition  for  a  writ  of 
habeas  corpus  before  Mr.  Justice  Ilallett,  United  States  district 
judge  for  the  district  of  Colorado,  wherein  the  plaintilf  in  error 
here  sought  to  be  discharged  from  imprisonment  '***  under 
the  sentence  imposed  in  this  case,  the  learned  judge  denied  the 
writ  upon  the  ground  that  our  statute  was  valid  and  that  the 
federal  and  state  acts  were  merely  supplemental  quarantine  or 
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inspection  laws,  both  of  wliicli  might  be  enforced  within  the 
same  territory,  and  that  there  must  be  a  compliance  with  both 
of  them. 

Our  law  does  not  regulate  interstate  commerce  in  the  sense 
of  that  term  prohibited  by  the  federal  constitution.  At  most 
it  only  indirectly  affects  it.  The  equal  privileges  of  the  citi- 
zens of  the  several  states  and  territories  are  not  infringed  by  it, 
and  the  inspection  fee  prescribed  by  the  act  is  not  in  any  sense 
an  impost,  tax  or  duty,  but  merely  covers  the  actual  cost  of  an 
inspection,  which  is  the  usual  and  ordinary  method  adopted  to 
protect  the  property  of  the  citizens  of  the  states. 

Our  conclusion  is  that  the  judgment  is  right,  and  it  is  ac- 
cordingly affirmed. 

The  Judgment  in  the  Principal  Case  wns  upon  writ  of  error  to 
the  supremo  court  of  the  United  States  reviewed  and  affirmed  by 
that  court.  The  opinion  of  the  highest  appellate  tribunal  in  which 
llic   subject   may   bo   considered   was  as  follows: 

"The  plaintiff  in  error  was  convicted  in  the  district  court  of 
Arapahoe  county,  Colorado,  and  sentenced  to  confinement  for  six 
months  in  the  county  jail  for  a  violation  of  the  second  section  of 
a  statute  enacted  March  21,  1885,  to  prevent  the  introduction  of 
infectious  or  contagious  'diseases  among  the  cattle  and  horses  of 
that  state:  Colo.  Sess.  Laws  1885,  p.  335. 

"The  judgment  was  affirmed  by  the  supreme  court  of  the  state, 
and,  the  case  having  been  brought  here,  it  is  insisted  that  by  the 
final  judgment  the  accused  lias  been  denied  aj  right  specially  claimed 
by  him  under  the  constitution  of  the  United  States. 

"Tliis  position  depends  upon  the  inquiry  whether  a  certain  act 
of  Congress,  to  be  presently  referred  to,  has  the  scope  and  ef- 
fect attributed  to  it  by  the  accused,  and,  that  contention  failing, 
whether  the  statute  under  which  he  was  convicted  is  repugnant 
to  that  instrument. 

"After  reciting  that  certain  infectious  and  contagious  diseases, 
known  as  the  Texas  or  splenetic  fever,  Spanish  itch,  and  other 
diseases  of  a  dangerous  and  contagious  nature,  were  prevalent  among 
cattle  and  horses  stock  in  the  states  and  territories  south  of  the 
thirty-sixth  parallel  of  north  latitude,  and  that  it  was  essential  for 
the  protection  of  the  cattle  and  horses  of  Colorado  to  prevent  the 
introduction  and  spread  of  all  such  diseases  within  that  state,  the 
above   statute  provided: 

'  "'Section  1.  It  shall  be  unlawful  for  any  person,  association, 
or  corporation  to  bring  or  drive,  or  eanse  to  be  brought  or  driven, 
into  this  state  any  cattle  or  horses  having  an  infectious  or  con- 
tagious disease,  or  which  have  been  herdeil,  or  brought  into  contact, 
with  any  other  cattle  or  horses  laboring  under  such  disease,  at  any 
time  within  ninety  days  prior  to   their  importation  into  this  state. 
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"  'Sec.  2.  It  shall  be  unlawful  for  any  person,  association,  or 
corporation  to  bring  or  drive,  or  cause  to  be  brought  or  driven, 
into  this  state,  between  the  first  day  of  "April  and  the  first  day  of 
Isovomber,  any  cattle  or  horses  from  a  state,  territory,  or  county, 
south  of  the  thirty-sixth  parallel  of  north  latitude,  unless  said 
cattle  or  liorses  have  been  held  at  some  i>lace  north  of  the  said 
parallel  of  latitude  for  a  period  of  at  least  ninety  days  prior  to 
their  importation  into  this  state,  or  unless  the  person,  associa- 
tJon,  or  corporation  owning  or  having  charge  of  such  cattle  or 
horses  shall  procure  from  the  state  veterinary  siinitary  board  a 
certificate,  or  bill  of  health,  to  the  effect  that  said  cattle  or  horses 
are  free  from  all  infectious  or  contagious  diseases,  and  have  not 
been  exposed,  at  any  time  within  ninety  days  prior  thereto,  to 
any  of  said  diseases.  The  expense  of  any  inspection  connected  here- 
with to  be  paid  by  the  owner  or  owners  of  such   cattle  or  horses. 

"  'Sec.  3.  Any  person  violating  the  provision  of  this  act  shall 
be  deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction,  be 
punished  by  a  fine  of  not  less  than  five  hundred  (500)  dollars,  nor 
more  than  five  thousand  (5,000)  dollars,  or  by  imprisonment  in  the 
county  jail  for  a  term  of  not  less  than  six  months,  and  not  exceed- 
ing three  years,   or  by  both   such   fine   and   imprisonment. 

"  'Sec.  4.  If  any  person,  association,  or  corporation  shall  bring, 
or  cause  to  be  brought,  into  this'  state,  any  cattle  or  horses,  in 
violation  of  the  provisions  of  sections  1  or  2  of  this  act,  or  shall, 
by  false  representation,  procure  a  certificate  of  health,  as  provided 
for  in  section  2  of  this  act,  he  or  they  shall  be  liable,  in  all  cases, 
for  all  damages  sustained  on  account  of  disease  communicated  by 
or  from  said  cattle  or  horses;  judgment  for  damages  in  any  such 
case  together  with  the  costs  of  action,  shall  be  a  lien  upon  all 
Buch  cattle  and  horses,  and  a  writ  of  attachment  may  issue  in  the 
first  instance  without  the  giving  of  a  bond,  and  the  court  render- 
ing such  judgment  may  order  the  sale  of  said  cattle  or  horses,  or 
so  many  thereof  as  may  be  necessary  to  satisfy  said  judgments 
and  costs.  Such  sale  shall  be  conducted  as  other  sales  under  execu- 
tion': Colo.  Sess.  Laws  1885,  p.  335. 

"There  was  no  proof  in  the  case  that  tlie  particular  cattle  in 
question  had  any  dangerous,  infectious,  or  contagious  disease.  But 
it  did  appear  that  after  being  kept  a  long  while  in  Lubbock  and 
Oochran  counties,  Texas,  south  of  the  thirty-sixth  parallel  of  north 
latitude,  these  cattle  were  shipped  on  the  twentieth  day  of  June,  1901, 
to  Denver,  Colorado,  on  their  way  to  their  ultimate  destination  in 
Wyoming  without  being  first  inspected  as  required  by  the  statute 
of  the  former  state.  The  provisions  of  the  Colorado  statute  were 
ignored  altogether  as  invalid  legislation.  Being  asked  by  one  of 
the  witnesses  whether  he  had  or  not  allowed  the  state  board  of 
sanitary  inspection  to  inspect  the  cattle  or  whether  or  not  he  had 
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procured  from  the  state  veterinary  sanitary  boartl  a  certificate  or 
bill  of  health  to  the  effect  that  the  cattle  were  free  from  all  in- 
fectious or  contagious  diseases,  the  defendant  said  'that  the  state 
board  of  sanitary  inspection,  through  one  of  their  inspectors,  had 
inspected  the  cattle  against  his  will  and  desire,  but  that  he  had 
not  obtained  from  the  board  any  certificate  or  bill  of  health  what- 
soever. But  he  said  that  he  immediately  theretofore  had  had  the 
cattle  inspected  by  a  duly  authorized  inspector  of  the  bureau  of 
animal  industry  of  the  United  States,  at  Hereford,  in  the  state  of 
Texas,  and  had  obtained  a  certificate  from  him  to  the  effect  that 
the  same  were  free  from  any  infectious  or  contagious  disease; 
that  the  reason  he  could  not  get  a  certificate  or  bill  of  health  from 
the  state  board  of  Colorado  was  because  he  would  not  pay  the  ex- 
pense of  such  inspection,  and  because  he  had  opposed  Such  inspec- 
tion  as  unnecessary  and  without  any  warrant   in  law.' 

"When  refusing  his  assent  to  the  State  inspection,  Eeid  showed 
to  the  state  authorities  what  he  called  a  'tJ'nited  States  certificate.' 

"  Tlie  certificate  was  signed  by  'Arthur  C.  Hart,  Ass't  Inspector, 
Bureau  of  Animal  Industry.'  That  officer  certified  that  he  had 
carefully  inspected  the  cattle  in  question  at  Hereford,  Texas,  and 
found  them  'free  from  Texas  or  splenetic  fever  infection  (boophilus 
bovis),  or  any  other  infectious  or  contagious  disease,'  and  that  'no 
Texas  fever  infection  is  known  to  exist  where  they  have  been 
kept  or  on  the  trail  over  which  fhey  have  passed.'  Below  the 
signature  of  the  assistant  inspector  was  the  following  unsigned 
printed  memorandum:  'Animals  which  have  been  inspected  and 
certified  by  an  inspector  of  the  United  States  bureau  of  animal 
industry,  and  are  free  from  disease,  have  the  right  to  go  into  any 
state  and  be  sold  for  any  purpose,  without  further  inspection  or 
the   exaction  of  fees.' 

"The  above,  together  with  certain  published  regulations  pre- 
pared and  issued  by  the  bureau  of  animal  industry,  was  all  the 
evidence  in  the  case. 

"The   defendant   asked    the   court   to   instruct   the   jury: 

"That  it  was  unnecessary  for  the  defendant  to  procure  from  the 
Colorado  veterinary  sanitary  board  a  ceriificate  or  bill  of  health 
to  the  effect  that  his  cattle  were  tree  from  infectious  or  contagious 
diseases,  and  had  not  been  exposed  at  any  time  within  ninety  days 
piior  thereto,  to  any  of  said  diseases,  for  the  reason  that  the  cat- 
tle had  previously  been  inspected,  'according  to  the  statute  of 
the  United  States  in  such  case  made  and  provided,  and  according 
to  the  rules  and  regulations  pursuant  to  said  statute,  promulgated 
by  the  department  of  agriculture,  by  a  duly  authorized  inspector 
of  the  bureau  of  animal  industry  of  the  United  States,  stationed 
at  Hereford,  in  the  state  of  Texas,  and  had  been  duly  certified  by 
such   i'nitf.'d  StTt's  inspector  to  be  free  from  any  infectious  or  con- 
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tagious  disease;  and  tor  the  further  reason  that  he,  the  said  de- 
fendant, then  and  there  exhihited  and  showed  to  the  said  state 
insfpcctor  of  Colorado  the  said  inspection  certillcate  of  the  United 
States  to  said   cattle'  ;   and, 

"That  the  Colorado  statute,  approved  March  21,  1885,  and  un- 
der which  defendant  was  prosecuted,  was  repugnant  to  the  pro- 
vision of  the  constitution  of  the  United  States  giving  Congress 
power  to  regulate  commerce  among  the  states,  as  well  as  to  the 
provision  declaring  that  the  citizens  of  each  state  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens  in  the  several  states, 
and  was  null  and  void,  as  imposing  unnecessary  and  unlawful 
burdens   and    restrictions   upon   interstate    commerce. 

"The  court  recused  to  so  instruct  the  jury,  but  instructed  them 
that  if  they  believed  from  the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  did,  on  or  about  the  twentieth  day  of  June, 
1901,  that  is,  between  the  first  day  of  April  and  the  first  day  of 
l*«ovember  of  that  year,  'unlawfully  bring  or  drive,  or  cause  to 
be  brought  or  driven,  into  the  state  of  Colorado,  and  into  the  county 
of  Arapahoe,  the  cattle  as  mentioned  in  the  information  or  any 
part  thereof,  from  certain  counties  south  of  the  36th  parallel,  north 
latitude;  and  that  said  cattle  had  not  been  held  thereof  ore  at  some 
place  north  of  said  parallel  of  latitude  for  a  period  of  at  least 
ninety  days  prior  to  the  Importation  of  said  cattle  into  said  state 
of  Colorado;  and  that  the  saia  defendant  had  not  procured  from 
the  state  veterinary  sanitary  board  of  Colorado  a  certificate  or  bill 
of  health,  to  the  effect  that  said  cattle  were  free  from  infectious 
or  contagious  diseases,  and  to  the  effect  that  the  same  had  not 
been  exposed  at  any  time  within  ninety  days  prior  thereto  to  any 
of  said  diseases;  and  that  then  and  there  the  said  defendant  did 
refuse  and  decline  to  procure,  or  permit  anyone  tor  him  to  procure, 
such  certificate  or  bill  of  health,  and  did  refuse  and  decline  to  pay 
or  allow,  or  suffer  or  permit  anyone  for  him  to  pay,  the  expense 
of  any  inspection  so  as  by  the  act  prescribed — then  and  in  that 
event  it  is  your  duty  to  find  the  defendant  guilty  as  charged  in  this 
information.' 

"The  contention  here  of  tlie  defendant  is  substantially  that  the 
subject  of  the  transportation  of  cattle  from  one  state  to  another 
has  been  so  far  covered  by  the  act  of  Congress  known  as  the  ani- 
mal industry  act  of  May  29,  1884  (23  Stats,  at  L.  31,  c.  60;  U.  S. 
Comp.  Stats.  1901,  p.  299),  that  after  its  passage  no  enactment 
by  the  state  upon  the  same  subject  was  permissible;  and  that,- even 
iu  the  absence  of  legislation  by  Congress,  the  Colorado  statute  is 
invalid,  in  that,  by  its  natural  or  necessary  operation,  it  unrea- 
sonably obstructs  that  freedom  of  commerce  among  the  states  which 
the  constitution  established.  These  questions  are  recognized  by 
the  court  as  of  great  importance,  and  have  received  its  most  care* 
ful  consideration. 
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"Taking  up  the  first  branch  of  the  defendant's  contention,  let 
us  look  at  the  controlling  provisions  of  the  above  act  of  Congress, 
and  ascertain  whether  that  statute  has  the  scope  and  effect  claimed 
for   it. 

"The  statute  is  entitled  'An  act  for  the  establishment  of  a 
bureau  of  animal  industry,  to  prevent  the  exportation  of  diseased 
cattle,  and  to  provide  means  for  the  suppression  and  extirpation  of 
pleuro-pneumonia  and  other  contagious  diseases  among  domestic 
animals.' 

"By  the  first  section  the  commissioner  of  agriculture  is  directed 
to  organize  in  his  department  a  bureau  of  animal  industry,  to 
appoint  a  chief  thereof,  who  shall  be  a  competent  veterinary  sur- 
geon, and  whose  duty  it  shall  be  'to  investigate  and  report  upon 
the  condition  of  the  domestic  animals  of  the  United  States,  their 
protection  and  use,  and  also  inquire  into  and  report  the  causes  of 
contagious,  infectious,  and  communicable  diseases  among  them,  and 
the  means  for  the  prevention  and  cure  of  the  same  and  to  collect 
such  information  on  these  subjects  as  shall  be  valuable  to  the 
agricultural  and  commercial  interests  of  the  country':  Sec.  1;  U.  S. 
Comp.   Stats.   1901,    p.   299. 

"By  the  second  section  the  commissioner  is  authorized  to  ap- 
point two  competent  agents,  practical  stock  raisers  or  experienced 
business  men  familiar  with  questions  pertaining  to  commercial 
transactions  in  livestock,  whose  duty  it  shall  be,  under  the  instruc- 
tions of  the  commissioner,  'to  examine  and  report  upon  the  best 
methods  of  treating,  transporting,  and  caring  for  animals,  and  tho 
means  to  be  adopted  for  the  suppression  and  extirpation  of  con- 
tagious pleuro-pneumonia  and  to  provide  against  the  spread  of  other 
dangerous  contagious,  infectious,  and  communicable  diseases':  Sec.  2; 
U.    S.    Comp.    Stats.    1901,    p.    300. 

"The  third  section  makes  it  'the  duty  of  the  commissioner  of 
agriculture  to  prepare  such  rules  and  regulations  as  he  may  deem 
necessary  for  the  speedy  and  effectual  suppression  and  extirpation 
of  said  diseases,  and  to  certify  such  rules  and  regulations  to  the 
executive  authority  of  each  state  and  territory,  and  invite  said 
authorities  to  co-operate  in  the  execution  and  enforcement  of  this 
act.'  And  'whenever  the  plans  and  methods  of  the  commissioner 
of  agriculture  shall  be  accepted  by  any  state  or  teri-itory  in  which 
jJeuro-pneumouia  or  other  contagious,  infectious,  or  comniunieabld 
<lisease  is  declared  to  exist,  or  such  state  or  territory  siiall  have 
adopted  plans  and  methods  for  the  suppression  and  extirpation  of 
said  diseases,  and  such  plans  and  methods  shall  be  accepted  by  the 
commissioner  of  agriculture,  and  whenever  the  governor  of  a  state 
or  other  properly  constituted  authorities  signify  their  readiness  to 
■co-operate  for  the  extinction  of  any  contagious,  infectious,  or  com- 
municable disease  in  conformity  with  tho  provisions  of  this  act,  the 
Am.   St.    Kep.,   Vol.   93 — 6 
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commissioner  of  agriculture  is  hereby  authorized  to  expend  so  much 
of  the  money  appropriated  by  this  act  as  may  be  necessary  in  sucb 
investigations,  and  in  such  disinfection  and  quarantine  measures  as 
may  be  necessary  to  prevent  the  spread  of  the  disease  from  one 
state  or  territory  into  another':  Sec.  3;  U.  S.  Comp.  Stats.  1901, 
p.   300. 

"In  order  'to  promote  the  exportation  of  livestock  from  the 
United  States,'  the  commissioner  was  directed  to  'make  special  in- 
vestigation as  to  the  existence  of  pleuro-pneumonia,  or  any  con- 
tagious, infectious,  or  communicable  disease,  along  the  dividing  lines 
between  the  United  States  and  foreign  countries,  and  along  the 
lines  of  transportation  for  all  parts  .of  the  United  States  to  ports 
from  which  livestock  are  exported,  and  make  report  of  the  results 
of  such  investigation  to  the  Secretary  of  the  Treasury,  who  shall, 
from  time  to  time,  establish  such  regulations  concerning  the  ex- 
portation and  transportation  of  livestock  as  the  results  of  said  in- 
vestigations may  require':  Sec.  4;  U.  S.  Comp.  Stats.  1901,  pi  3183 j 
and  that  'to  prevent  the  exportation  from  any  port  of  the  United 
States  to  any  port  in  a  foreign  country  of  livestock  infected  with 
any  contagious,  infectious,  or  communicable  disease,  and  especially 
pleuro-pneumonia,'  the  Secretary  of  the  Treasury  was  authorized 
to  take  such  steps  and  adopt  such  measures,  not  inconsistent  with 
the  provisions  of  the  act,  as  he  might  deem  necessary:  Sec.  5;  U. 
S.  Comp.  Stats.  1901,  p.  3183. 

"By  another  section  of  the  act  all  railroad  companies  within  the 
United  States,  or  the  owners  or  masters  of  any  steam  or  "sailing 
vessel,  or  other  vessel  or  boat,  were  forbidden  to  receive  for  tran- 
sportation or  transport  from  one  state  or  territory  to  another,  or 
from  any  state  into  the  District  of  Columbia,  or  from  the  District 
into  any  state,  'any  livestock  affected  with  any  contagious,  infec- 
tious, or  communicable  disease,  and  especially  the  disease  known  as 
pleuro-pneumonia;  nor  shall  any  person,  company,  or  corporation 
deliver  for  Such  transportation  to  any  railroad  company,  or  master 
or  owner  of  any  boat  or  vessel,  any  livestock,  knowing  them  to  be 
affected  with  any  contagious,  infectious,  or  communicable  disease; 
nor  shall  any  person,  company,  or  corporation  drive  on  foot  or 
transport  in  private  conveyance  from  one  state  or  territory  to  an- 
other, or  from  any  state  into  the  District  of  Columbia,  or  from  the 
District  into  any  state,  any  livestock,  knowing  them  to  be  infected 
with  any  contagious,  infectious,  or  communicable  disease,  and  es- 
pecially the  disease  known  as  pleuro-pneumonia;  Provided,  that  the 
BO-called  splenetic  or  Texas  fever  shall  no\  be  considered  a  con- 
tagious, infectious,  or  communicable  disease  within  the  meaning  of 
sections  4,  5,  6,  and  7  of  this  act,  as  to  cattle  being  transported 
by  rail  to  market  for  slaughter,  when  the  same  are  unloaded  only 
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to  be  fed  and  watered  in  lots  on  the  way  thereto*:  Sec.  6;  U.  S. 
Comp.  Stats.  1901,  p.  3184. 

"Other  provisions  of  the  act  are  as  follows: 

"  'Sec.  7.  That  it  shall  be  the  duty  of  the  commissioner  of  agricul- 
ture to  notify,  in  writing,  the  proper  officials  or  agents  of  any  rail- 
road, steamboat,  or  other  transportation  company  doing  business  in 
or  through  any  infected  locality,  and  by  publication  in  such  news- 
papers as  he  may  select,  of  the  existence  of  said  contagion;  and 
any  person  or  persons'  operating  any  such  railroad,  or  master  or 
owner  of  any  boat  or  vessel,  or  owner  or  custodian  of  or  person 
having  control  over  such  cattle  or  other  livestock  within  such  in- 
fected district,  who  shall  knowingly  violate  the  provisions  of  sec- 
tion 6  of  this  act,  shall  be  guilty  of  a  misdemeanor,  and,  upon  con- 
viction, shall  be  punished  by  a  fine  of  not  less  than  one  hundred  nor 
more  than  five  thousand  dollars,  or  by  imprisonment  for  not  more 
than  one  year  or  by  both  such  fine  and  imprisonment:  U.  S.  Comp. 
Stats.  1901,  p.  3184. 

**  'Sec.  8.  That  whenever  any  contagious,  infectious,  or  communi- 
cable disease  affecting  domestic  animals,  and  especially  the  disease 
known  as  pleuro-pneumonia,  shall  be  brought  into  or  shall  break  out 
in  the  District  of  Columbia,  it  shall  be  the  duty  of  the  commission- 
ers of  said  District  to  take  measures  to  suppress  the  same  promptly 
and  to  prevent  the  same  from  spreading;  and  for  this  purpose  the 
said  commissioners  are  hereby  empowered  to  order  and  require  that 
any  premises,  farm,  or  farms,  where  such  disease  exists  or  has  ex- 
isted, be  put  in  quarantine;  to  order  all  or  any  animals  coming 
into  the  District  to  be  detained  at  any  place  or  places  for  the  pur- 
pose of  inspection  and  examinatioa;  to  prescribe  regulations  for 
and  to  require  the  destruction  of  aaimals  affected  with  contagious, 
infectious,  or  communicable  disease,  and  for  the  proper  disposition 
of  their  hides  and  carcasses;  to  prescribe  regulations  for  disinfec- 
tion, and  such  other  regulations  as  they  may  deem  necessary  to  pre- 
vent infection  or  contagion  being  communicated,  and  shall  report 
to  the  commissioner  of  agriculture  whatever  they  may  do  in  pursu- 
ance of  the  provisions  of  this  section:  U.  S.  Comp.  Stats.  1901,  p.  3184. 

"  'Sec.  9.  That  it  shall  be  the  duty  of  the  several  United  States 
district  attorneys  to  prosecute  all  violations  of  this  act  which  shall 
be  brought  to  their  notice  or  knowledge  by  any  person  making  the 
complaint  under  oath;  and  the  same  shall  be  heard  before  any  dis- 
trict or  circuit  court  of  the  United  Stales  or  territorial  court  holdeu 
within  the  district  in  which  the  violation  of  this  act  has  been  com- 
mitted': U.  S.  Comp.  Stats.  1901,  p.  3185;  35  Stats,  at  L.  31,  60;  U. 
S.  Comp.  Stats.  1901,  p.  299. 

"It  may  be  here  stated  that  by  the  act  of  February  9,  1899,  the 
department  of  agriculture  was  made  one  of  the  executive  depart- 
ments of  the  government,  ana  placed  under  the  supervision  and  con- 


84  American  State  Reports,  Vol.  93.      [Colorado, 

trol  of  a  secretary  of  agriculture  (25  Stats,  at  L.  659,  c,  122;  U.  S. 
Comp.  Stats.  1901,  p.  285  ),  and  that  by  the  act  of  July  14,  1890, 
the  secretary  was  vested  with  all  the  authority  which  by  the  above 
act  of  May  29,  1884,  was  conferred  upon  the  commissioner  of  agri- 
culture: 26  Stats,  at  L.  282,  c.  707. 

"It  is  quite  true,  as  urged  on  behalf  of  the  defendant,  that  the 
transportation  of  livestock  from  state  to  state  is  a  branch  of  inter- 
state commerce,  and  that  any  specified  rule  or  regulation  in  respect 
of  such  transportation,  which  Congress'  may  lawfully  prescribe  or 
or  authorize,  and  which  may  properly  be  deemed  a  regulation  of 
such  commerce,  is  paramount  throughout  the  Union.  So  that,  when 
the  entire  subject  of  the  transportation  of  livestock  from  one  state 
to  another  is  taken  under  direct  national  supervision,  and  a  sys- 
tem devised  by  which  diseased  stock  may  be  excluded  from  inter- 
state commerce,  all  local  or  state  regulations  in  respect  of  such  mat- 
ters and  covering  the  same  ground  will  cease  to  have  any  force, 
whether  formally  abrogated  or  not;  and  such  rules  and  regulations 
as  Congress  may  lawfully  prescribe  or  authorize  will  alone  control: 
Gibbons  v.  Ogden,  9  "Wheat.  1,  210;  Morgan's  S.  S.  Co.  v.  Louisiana 
Bd.  of  Health,  118  U.  S.  455,  464,  6  Sup.  Ct.  Eep.  1114;  Hennington  v. 
Georgia,  163  U.  S.  299,  317,  16  Sup.  Ct.  Eep.  1086;  New  York  etc. 
K.  E.  Co.  V.  New  York,  165  U.  S.  628,  631,  17  Sup.  Ct.  Eep.  418;  Mis- 
souri etc.  E.  Co.  V.  Haber,  169  U.  S.  613,  626,  18  Sup.  Ct.  Eep.  488; 
Easmussen  v.  Idaho,  181  U.  S.  198,  200,  21  Sup.  Ct.  Eep.  594.  The 
power  which  the  states  might  thus  exercise  may  in  this  way  be 
suspended  until  national  control  is  abandoned  and  the  subject  be 
thereby  left  under  the  police  power  of  the  states. 

"But  the  difficulty  with  the  defendant's  case  is  that  Congress 
has  not,  by  any  statute,  covered  the  whole  subject  of  the  transporta- 
tion of  livestock  among  the  several  states,  and,  except  in  certain 
jiarticulors  not  involving  the  present  issue,  has  left  a  wide  field 
for  the  exercise  by  the  states  of  their  power  by  appropriate  regu- 
lations, to  protect  their  domestic  animals  against  contagious,  infec- 
tious, and  communicable  diseases. 

"An  examination  of  the  animal  industry  act  will  make  this  en- 
tirely clear.  Three  distinct  subjects  are  embraced  by  that  act. 
One  is  the  ascertainment  through  the  agricultural  department  of  the 
condition  of  the  domestic  animals  of  the  United  States,  the  causes 
of  contagious,  infectious,  or  commuuicablo  diseases  affecting  them, 
the  best  methods  for  treating,  transporting,  and  caring  for  animals, 
the  means  to  be  adopted  for  the  suppression  and  extirpation  of 
such  diseases,  particularly  that  of  contagious  pleuro-pneumonia,  and 
to  collect  such  information  on  those  subjects  as  will  be  valuable  to 
the  agricultural  and  commercial  interests  of  the  country.  Congress 
did  not  assume  to  declare  that  'the  rules  and  regulations'  which  that 
department  might  adopt  as  necessary  'for  the  speedy  and  effectual 
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Buppression  and  extirpation  of  sgid  diseases'  should  have  in  them- 
selves, or  apart  from  the  action  of  the  state,  any  binding  force  upon 
the  states.  They  were  to  be  certified  to  the  executive  authority 
of  each  state,  and  the  co-operation  of  such  authorities  in  executing 
the  act  of  Congress  invited.  If  the  authorities  of  any  state  adopted 
the  plans  and  methods  devised  by  the  department,  or  if  the  state 
authorities  adopted  measures  of  their  own  which  the  department 
approved,  then  the  money  appropriated  by  Congress  could  be  used 
in  conducting  the  required  investigations,  and  in  such  disinfection 
and  quarantine  measures  as  might  be  necessary  to  prevent  the  spread 
of  the  diseases  in  question  from  one  state  or  territory  into  an- 
other. Congress  did  not  intend  to  override  the  power  of  the  states 
to  care  for  the  .safety  of  the  property  of  their  peoples  by  such  leg- 
islation as  they  deemed  appropriate.  It  did  not  undertake  to  in- 
\6st  any  oflScer  or  agent  of  the  department  with  authority  to  go- 
into  a  state  and  without  its  assent  take  charge  of  the  work  of  sup- 
pressing or  extirpating  contagious,  infectious,  or  communicable  dis- 
eases there  prevailing,  and  which  endangered  the  health  of  domes- 
tic animals.  Nor  did  Congress  give  the  department  authority  by 
its  officers  or  agents  to  inspect  cattle  within  the  limits  of  a  state, 
and  give  a  certificate  that  should  be  of  superior  authority  in  that 
or  other  states,  or  which  should  entitle  the  owner  to  carry  his  cattle 
into  or  through  another  state  without  reference  to  the  reasonable 
&nd  valid  regulations  which  the  latter  state  may  have  adopted  for 
the  protection  of  its  own  domestic  animals.  It  should  never  be  held 
that  Congress  intends  to  supersede,  or  by  its  legislation  suspend, 
the  exercise  of  the  police  powers  of  the  states,  even  when  it  may 
do  so,  unless  its  purpose  to  effect  that  result  is  clearly  manifested. 
This  court  has  said — and  the  principle  has  been  often  reaffirmed — 
that  'in  the  application  of  this  principle  of  supremacy  of  an  act 
of  Congress  in  a  case  where  the  state  law  is  but  the  exercise  of  a 
reserved  power,  the  repugnance  or  conflict  should  be  direct  and  pos- 
itive, so  that  the  two  acts  could  not  be  reconciled  or  consistently 
stand  together':  Sinnot  v.  Davenport,  22  How.  227,  243.  The  cer- 
tificate given  to  the  defendant  by  assistant  inspector  Hart,  of  the 
bureau  of  animal  industry,  was  in  itself  without  legal  weight  in 
Colorado.  As  said  in  Missouri  etc.  E.  Co.  v.  Haber,  above  cited: 
'AVhile  the  states  were  invited  to  co-operate  with  the  general  gov- 
ernment in  the  execution  and  enforcement  of  the  act,  whatever 
power  they  had  to  protect  their  domestic  cattle  against  such  dis- 
eases was  left  untouched  and  unimpaired  by  the  act  of  Congress.' 
Hence,  it  was  decided  in  that  case  that  the  animal  industry  act  did 
not  stand  in  the  way  of  the  state  of  Kansas  enacting  a  statute  de- 
claring that  any  person  driving,  shipping,  or  transporting,  or  caus- 
ing to  be  shipped,  driven,  or  transported  into  or  through  that  state, 
any  cattle  liable   or   capable   of   communicating  Texas   or   splenetic 
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fever  to  domestic  cattle  should  be  liable  to  the  person  injured 
thereby  for  all  damages  sustained  by  reason  of  the  communication 
of  said  disease  or  fever,  to  bo  recovered  in  a  civil  action.  We  there 
held  that  the  Kansas  statute  did  nothing  more  than  establish  a 
rule  of  civil  liability,  in  that  state,  affected  no  regulation  of  inter- 
state commerce  that  Congress  had  prescribed  or  authorized,  and  im- 
paired no  right  secured  by  the  national  constitution. 

"Another  subject  embraced  by  the  act  of  Congress  related  to  the 
exportation  from  ports  of  the  United  States  to  ports  in  foreign 
countries  of  livestock  affected  with  contagious,  infectious,  or  com- 
municable diseases,  especially  pleuropneumonia;  and  in  relation  to 
that  matter  the  secretary  of  the  treasury  was  authorized  to  take 
such  steps  and  adopt  such  measures,  not  inconsistent  with  the  act 
of  Congress,  as  he  deemed  necessary.  As  the  present  case  is  not 
one  of  the  exportation  of  livestock  to  a  foreign  country,  it  is  un- 
necessary to  consider  what  power,  if  any,  remained  with  the  states, 
after  the  passage  of  the  animal  industry  act,  to  suppress  or  extir- 
pate diseases  that  in  fact  affected  livestock,  which  it  was  the  pur- 
pose of  the  owners  to  export. 

"Still  another  subject  covered  by  the  act  is  the  driving  on  foot, 
or  transporting  from  one  state  or  territory  into  another  state  or 
territory,  or  from  any  state  into  the  District  of  Columbia,  or  from 
the  District  into  any  state,  of  any  livestock  known  to  be  affected 
with  any  contagious,  infectious,  or  communicable  disease.  But  this 
provision  does  not  cover  the  entire  subject  of  the  transporting  or 
shipping  of  diseased  livestock  from  one  state  to  another.  The 
owner  of  such  stock,  when  bringing  them  into  another  state,  may 
not  know  them  to  be  diseased;  but  they  may,  in  fact,  be  diseased, 
or  the  circumstances  may  be  such  as  fairly  to  authorize  the  state 
into  which  they  are  about  to  be  brought  to  take  such  precautionary 
measures  as  will  reasonably  guard  its  own  domestic  animals  against 
danger  from  contagious,  infectious,  or  communicable  diseases.  The 
act  of  Congress  left  the  state  free  to  cover  that  field  by  such  regu- 
lations as  it  deemed  appropriate,  and  which  only  incidentally  affected 
the  freedom  of  interstate  commerce.  Congress  went  no  farther 
than  to  make  it  an  offense  against  the  United  States  for  any  one 
knowingly  to  take  or  send  from  one  state  or  territory  to  another 
state  or  territory,  or  into  the  District  of  Columbia,  or  from  the  Dis- 
trict into  any  state,  livestock  affected  with  infectious  or  communi- 
cable disease.  The  animal  industry  act  did  not  make  it  an  offense 
against  the  United  States  to  send  from  one  state  into  another  livestock 
which  the  shipper  did  not  know  were  diseased.  The  offense  charged 
upon  the  defendant  in  the  state  court  was  not  the  introduction  into 
Colorado  of  cattle  that  he  knew  to  be  diseased.  He  was  charged 
with  having  brought  his  cattle  into  Colorado  from  certain  counties 
iu  Texas,  south  of  the  thirty-sixth  parallel  of  north  latitude,  without 
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said  cattle  having  been  held  at  some  place  north  of  said  parallel 
•of  latitude  for  at  least  the  time  required  prior  to  their  being 
brought  into  Colorado,  and  without  having  procured  from  the  state 
veterinary  sanitary  board  a  certificate  or  bill  of  health  to  the  effect 
that  his  cattle,  in  fact,  were  free  from  all  infectious  or  contagious 
diseases,  and  had  not  been  exposed  at  any  time  within  ninety  days 
prior  thereto  to  any  such  diseases,  but  had  declined  to  procure  such 
certificate  or  have  the  inspection  required  by  the  statute.  His 
knowledge  as  to  the  actual  condition  of  the  cattle  was  of  no  conse- 
•quence  under  the  state  enactment,  or  under  the  charge  made. 

"Our  conclusion  is  that  the  statute  of  Colorado  as  here  involved 
does  not  cover  the  same  ground  as  the  act  of  Congress',  and  there- 
fore is  not  inconsistent  with  that  act;  and  its  constitutionality  is 
•not  to  be  questioned  unless  it  be  in  violation  of  the  constitution  of 
the  United  States,  independently  of  any  legislation  by  Congress. 
The  latter  question  we  now  proceed  to  examine. 

"Certain  principles  are  well  settled  by  the  former  decisions  of 
this  court.  One  is  that  the  purpose  of  a  statute,  in  whatever  lan- 
guage it  may  be  framed,  must  be  determined  by  its  natural  and  rea- 
sonable effect:  Henderson  v.  New  York,  92  U.  S.  259,  268.  Another 
is,  that  a  state  may  not,  by  its  police  regulations,  whatever  their 
object,  unnecessarily  burden  foreign  or  interstate  commerce:  ^^ian- 
nibal  etc.  K.  Co.  v.  Husen,  95  U.  S.  465,  472,  531.  Again,  the  ac- 
knowledged police  powers  of  a  state  cannot  legitimately  be  exerted 
80  as  to  defeat  or  impair  a  right  secured  by  the  national  constitu- 
tion, any  more  than  to  defeat  or  impair  a  statute  passed  by  Con- 
gress, in  pursuance  of  the  powers  granted  to  it:  Gibbons  v.  Ogden, 
i)  Wheat.  I,  210;  Missouri  etc.  K.  Co.  v.  Haber,  169  U.  S.  613,  625, 
626,  18  Sup.  Ct.  Kep.  488,  and  authorities  cited. 

"Now,  it  is  said  that  the  defendant  has  a  right,  under  the  con- 
stitution of  the  United  States,  to  ship  livestock  from  one  state  to 
another  state.  This  will  be  conceded  on  all  hands.  But  the  de- 
fendant is  not  given  by  that  instrument  the  right  to  introduce  into 
a  state,  against  its  will,  livestock  affected  by  a  contagious,  infec- 
tious, or  communicable  disease,  and  whose  presence  in  the  state  will 
or  may  be  injurious  to  its  domestic  animals.  The  state — Congress 
not  having  assumed  charge  of  the  matter  as  involved  in  interstate 
commerce— may  protect  its  people  and  their  property  against  such 
dangers,  taking  care  always  that  the  means  employed  to  that  end 
do  not  go  beyond  the  neeessLties  of  the  case  or  unreasonably  bur- 
den the  exercise  of  privileges  secured  by  the  constitution  of  the 
United  States. 

"Is  the  statute  of  Colorado  liable  to  the  objection  just  stated? 
Can  the  courts  hold  that  upon  its  face  it  unreasonably  obstructs  the 
exercise  of  the  general  right  secured  by  the  constitution  to  ship 
or  send  recognized  articles  of  commerce  from  one  state  to  another 
without  interference  by  local  authority?     Those    questions    must    bo 
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answered  in  the  negafive.  The  Colorado  statute,  in  effect,  declares 
that  livestock  coming  between  the  dates  and  from  the  territory 
Gpecified  are  ordinarily  in  such  condition  that  their  presence  in  the 
state  may  be  dangerous  to  its'  domestic  animals;  and  hence  the  re- 
quirement that  before  being  brought  or  sent  into  the  state  they  shall 
either  be  kept  at  some  place  north  of  the  thirty-sixth  parallel  of 
north  latitude  for  at  least  ninety  days  prior  to  their  importation 
into  the  state,  or  the  owner  must  procure  from  the  state  veterinary 
sanitary  board  a  certificate  or  bill  of  hea.lth  that  the  cattle  are 
free  from  all  infectious  or  contagious  diseases,  and  have  not  been 
exposed  to  any  of  said  diseases  at  any  time  within  ninety  days  prior 
thereto.  As  there  is  no  evidence  in  the  case  as  to  the  practical 
operation  of  this  regulation  upon  shippers  of  cattle,  as  it  does  not 
appear  otherwise  than  that  the  statute  can  be  obeyed  without  seri- 
ous embarrassment  or  unreasonable  cost,  the  court  cannot  assume 
arbitrarily  that  the  state  acted  wholly  without  authority  or  that 
it  unduly  burdened  the  exercise  of  the  privilege  of  engaging  in  in- 
terstate commerce.  The  accused  seems  to  have  been  content  to  rest 
his  defense  upon  such  grounds  as  arose  upon  the  face  of  the  local  stat- 
ute, without  reference  to  any  evidence  bearing  upon  the  reasonableness 
or  unreasonableness  of  the  particular  methpds  adopted  by  the  state  to 
protpct  its  domestic  animals.  He  seems  to  have  been  willing  to 
risk  the  case  upon  the  simple  proposition— based  upon  the  words  of 
Ibe  state  enactment  and  upon  the  act  of  Congress,  reinforced  by  cer- 
tain regulations  made  by  the  agricultural  department — that  the  local 
statute  was  inconsistent  with  that  act,  and  with  the  general  power 
of  Congress  to  regulate  interstate  commerce. 

"As,  therefore,  the  statute  does  not  forbid  the  introduction  into 
the  state  of  all  livestock  coming  from  the  defined  territory — that 
diseased  as  well  as  that  not  diseased — but  only  prescribes  certain 
methods  to  protect  the  domestic  animals  of  Colorado  from  contact 
with  livestock  coming  from  that  territory  between  certain  dates, 
and  as  those  methods  have  been  devised  by  the  state  under  the 
power  to  protect  the  property  of  its  people  from  injury,  and 
do  not  appear  upon  their  face  to  be  unreasonable,  we  must,  in 
the  absence  of  evidence  showing  the  contrary,  assume  that  they  are 
appropriate  to  the  object  which  the  state  is  entitlea  to  accomplish. 

"One  other  objection  to  the  Colorado  statute  must  be  noticed, 
namely,  that  it  is  inconsistent  with  the  clause  of  the  constitution 
declaring  that  the  citizens  of  each  state  shall  be  entitled  to  all  priv- 
ileges and  immunities  of  citizens  in  the  several  states.  This  posi- 
tion is  untenable.  The  statute  is  equally  applicable  to  citizens  of 
all  the  states.  No  discrimination  is  shown.  No  privileges  are 
granted  to  citizens  of  Colorado  that  are  denied  to  citizens  of  other 
states:  Kimmish  v.  Ball,  129  U.  S.  217,  222,  2  Int.  Com.  Kep.  407, 
9  Sup.  Ct.  Eep.  277. 
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"The  principle  is  universal  that  legislation,  whether  by  Congress 
or  by  a  state,  must  be  taken  to  be  valid,  unless  the  contrary  is  made 
clearly  to  appear;  and,  as  the  contrary  docs  not  so  appear,  the  stat- 
ute of  Colorado  is  to  be  taken  as  a  constitutional  exercise  of  the 
power  of  the  state. 

"Perceiving  no  error  in  the  judgment  to  the  prejudice  of  the  plain- 
tiff under  the  constitution  of  the  United  States,  the  judgment  is 
affirmed." 

The  Constitutionality  of  State  Statutes  regulating  and  restricting 
the  importation  of  livestock,  and  having  for  their  object  the  preven- 
tion of  the  introduction  within  the  state  of  contagious  diseases,  is 
considered  in  the  monographic  notes  to  People  v.  Wemple,  27  Am. 
St.  Kep.  567;  Hurst  v.  Warner,  47  Am.  St.  Kep.  538,  539. 


CLIPPER  MINING  CO.  v.  ELI  MINING  AND  LAND  CO. 

[29  Colo.  377,  68  Pac.  286.] 

MINING  CLAIMS— Res  Judicata.— The  rejection  of  an  appli- 
cation for  a  patent  to  a  placer  mining  claim  not  founded  on  a  deci- 
sion that  the  ground  is  not  placer,  but  merely  for  the  reason  that 
there  is  not  such  a  showing  by  the  applicant  as  entitles  him  to  a 
patent,  is  not  conclusive  in  a  subsequent  controversy  between  hira 
and  the  person  claiming  the  same  ground  as  part  of  a  lode  claim 
that   it   is   not   placer   ground,     (pp.   92,   97.) 

MINING  CLAIMS— Right  to  Enter  on  Placer  to  Prospect  for 
Lode  Claims. — One  may  not  go  upon  a  prior  valid  plncer  location  pros- 
pecting for  unknown  lodes  and  get  title  to  lode  claims  thereafter  dis- 
covered within  the  placer  boundaries,  unless  the  placer  owner  aban- 
dons his  claim,  waives  the  trespass^  or  is  by  his  conduct  estopped  to 
complain   of  it.     (p.  95.) 

APPELLATE  PRACTICE.— Upon  a  Petition  for  a  Rehearing 
a  party  is  not  alftwed  to  raise  new  questions,     (p.  96.) 

APPELLATE  PRACTICE.— Where  a  Finding  is  the  Result  of 
Conflicting  Evidence,  or  the  record  recites'  that  certain  evidence  was 
introduced  in  behalf  of  the  plaintiff  tending  to  establish  his  claim 
and  certain  other  evidence  on  behalf  of  the  defendant  to  establish 
his  defense,  an  appellate  court  will  not  undertake  to  determine  on 
which  side  the  preponderance  of  evidence  is.     (p.  97.) 

MINING  CLAIMS.— Mere  Proof  that  Lodes  Exist  within  cer- 
tain territory,  or  within  the  boundaries  of  a  placer  mining  location, 
cannot  authorize  persons  to  enter  within  such  location  after  an  appli- 
cation for  its  patent  to  prospect  for  and  develop  a  lode  claim.  Be- 
fore it  can  be  said  that  a  lode  claim  is  known  to  exist,  there  must 
be  actual  knowledge  as  distinguished  from  supposition  or  surmise. 
(p.  98.) 
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Thomas,  Bryant  &  Lee  and  Hall  &  Babbitt,  for  the  plaintiff 
in  error. 

John  M.  ^Maxwell,  John  A.  Ewing,  Charles  Cavender,  and 
Walter  W.  Davis,  for  the  defendants  in  error. 

»^»  CAMPBELL,  C.  J.  The  plaintiff  in  error  (defendant 
below)  owns  four  lode  mining  claims,  situate  in  Lake  county, 
called  the  Capital,  Clipper,  Congress  and  Castle  lodes,  and  the 
defendants  in  error  (plaintiffs  below)  own  the  Searl  placer 
mining  claim,  within  the  boundaries  of  which  these  lode  claims 
are  located.  The  present  controversy  relates  to  the  territory 
thus  in  conflict.  The  placer  was  the  prior  location,  and  was 
made  in  the  year  1877.  The  plaintiff  in  error  having  made 
application  in  the  land  office  for  patent  of  its  lode  mines,  the 
defendants  in  error  filed  therein  an  adverse  claim,  and  within 
the  statutory  time  brought  this  action  in  the  district  court  of 
Lake  county  to  enforce  it. 

The  plaintiffs  rely  upon  a  prior  location  of  the  conflicting 
territory  as  part  of  their  placer  claim.  The  complaint  is  in 
the  ordinary  form  in  actions  of  this  character.  After  a  gen- 
eral denial  of  the  material  allegations  of  the  complaint,  the 
answer  sets  up  four  ^'^^  separate  defenses,  all  of  which  grow 
out  of  the  following  facts,  which,  in  varying  language,  are  set 
up  in  each  defense. 

On  the  12th  of  December,  1877,  A.  D.  Searl  and  others  lo- 
cated the  Searl  placer,  and  on  the  5th  of  July,  1878,  applied  for 
a  patent  therefor.  Numerous  protests  were  made  against  it, 
and  on  the  10th  of  ISTovember,  1882,  an  amended  application 
was  filed,  against  which  protests  were  likewise  made  upon  the 
ground  that  the  same  was  not  placer  ground,  and  was  only 
valuable  for  lode  claims  or  townsite  purposes.  The  land  de- 
partment ordered  a  special  investigation  to  ascertain  the  char- 
acter of  the  ground  and  the  good  faith  of  the  applicant.  The 
special  agent  declared  that  the  land  was  not  placer  ground,  and 
on  the  strength  of  his  report  a  hearing  was  ordered  before  the 
local  land  office  of  the  district,  the  result  of  which  was  a  dis- 
missal of  the  application,  for  it  was  not  then  made  to  appear, 
as  a  present  fact,  that  the  ground  was  distinctively  valuable  for 
mining  purposes,  or  that  the  applicant  had  made  the  improve- 
ments required  by  statute.  This  ruling  was  affirmed  by  the 
commissioner  of  the  land  offi.ce,  and  in  turn  by  the  secretary 
of  the  interior.  Twelve  days  after  the  latter's  decision  the 
grantors  of  defendant  company  entered  upon  the  groimd  within 
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the  boundaries  of  the  placer  location  and  thereafter  located 
thereon  the  lode  claims  in  question. 

The  special  defenses  sought  to  be  interposed  were  substan- 
tially: 1.  That  plaintiff  was  not  entitled  to  recover  because, 
upon  the  previous  application  for  a  patent  of  the  Searl  placer, 
there  was  a  decision  of  the  land  department  that  the  ground 
included  within  its  boundaries  was  not  placer  ground,  and  the 
attempted  location  was  for  that  reason  void,  and  such  decision 
^^*  was  res  adjudicata  of  the  present  controversy;  2.  Assum- 
ing the  existence  of  a  prior  valid  placer  location,  nevertheless 
defendant,  prior  to  the  time  patent  was  asked,  went  upon  the 
placer  surface  area  and  made  locations  of  lode  claims  which 
were  then  and  theretofore  known  to  exist,  and,  therefore,  in 
law  the  same  were  a  part  of  the  unappropriated  public  domain 
and  subject  to  location  as  lode  claims. 

There  was  a  replication  by  plaintiffs  denying  the  new  and 
special  matters  of  defense,  and  upon  the  issues  thus  joined,  in 
a  trial  to  the  court  without  a  jury,  the  findings  were  that  the 
Searl  placer  was  duly  located  as  required  by  law  in  the  year 
1877,  and  thereafter  the  annual  labor  had  been  performed  as 
the  statute  provides,  and  that  defendant's  grantors  had  discov- 
ered the  lode  claims  within  the  boundaries  and  subsequent  to 
the  location  of  the  Searl  placer.  Based  upon  these  findings  of 
fact,  the  conclusion  of  law  was  drawn  that  a  prior  location  of 
a  placer  carries  with  it  the  exclusive  right  of  possession  of  the 
surface  included  within  the  exterior  boundaries,  and  a  pros- 
pector might  not  enter  thereupon  and  prospect  for,  or  discover, 
a  lode  claim  before  application  for  the  placer  patent  is  made, 
unless  by  abandonment  the  placer  claimant  has  lost  his  rights. 
And  there  being  no  evidence  of  such  loss  it  was  accordingly 
held  that  tlie  acts  of  defendant  in  entering  upon  the  valid  sub- 
sisting placer  location  did  not  initiate  any  right  whatever. 
Judgment  was  therefore  entered  in  favor  of  the  owner  of  the 
placer  location,  and  to  reverse  it  this  writ  of  error  is  prose- 
cuted. 

1.  It  is  insisted  by  plaintiff  in  error  that  the  land  department, 
with  which  is  intrusted  the  determination  of  such  questions, 
has  declared  this  placer  location  void  because  not  on  placer 
ground,  and  that  such  "^'^  determination  is  decisive  of  the 
present  controversy.  It  is  unquestionably  the  law  that  find- 
ings of  fact  by  the  land  department  as  to  matters  within  its 
jurisdiction  are  conclusive  upon  the  courts  whenever  a  collat- 
•eral  attack  is  made  upon  them.  They  may,  in  a  proper  pro- 
ceeding, be  impeached  for  fraud  or  mistake,  but  not  in  actions 
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like  the  present.  This  rule,  however,  has  no  application  to  the 
facts  in  this  record.  The  application  for  a  patent  to  the  placer 
was  rejected,  but  there  was  no  decision  that  the  ground  in  ques- 
tion was  not  placer  ground;  but  merely  that,  as  a  then  present 
fact,  there  was  not  such  a  showing  by  the  applicant  as  entitled 
him  to  a  patent.  Amended  applications  for  a  patent  of  a 
mining  claim  are  permissible  under  the  practice  in  the  land  de- 
partment. There  was  no  attempt  finally  or  definitely  to  deter- 
mine that  the  ground  was  not  placer  ground,  or  that  the  loca- 
tion was  void,  and  to  that  effect  are  its  own  decisions,  as  will 
be  seen  by  reference  to  the  official  reports:  7  Copp's  Land 
Owner,  36;  In  re  Searl  Placer,  11  Land  Dec.  441;  In  re  Clip- 
per Min.  Co.,  22  Land  Dec.  527. 

In  the  last  case,  the  Secretary  of  the  Interior,  in  speaking  of 
the  contention  made  in  this  very  case,  says:  "The  judgment  of 
the  department  in  the  Searl  placer  case  went  only  to  the  extent 
of  rejecting  the  application  for  patent.  The  department  did 
not  assume  to  declare  the  location  of  the  placer  void,  as  con- 
tended by  counsel,  nor  did  the  judgment  affect  the  possessory 
rights  of  the  contestant  to  it":  See,  also,  Clipper  Min.  Co.  v. 
Searl,  29  Land  Dec.  137.  Indeed,  the  question  as  to  the  char- 
acter of  the  land  sought  to  be  appropriated  by  claimants  under 
the  public  land  laws  is  reserved — unless  under  the  law  referred 
to  some  court — and  may  be  passed  upon  by  ^*'*  the  department 
until  patent  issues :  Barden  v.  Northern  Pac.  E.  E.  Co.,  154  U. 
S.  288,  14  Sup.  Ct.  Eep.  1030. 

This  court,  in  Beals  v.  Cone,  27  Colo.  473,  83  Am.  St.  Eep. 
92,  62  Pac.  948,  held  that  a  decision  of  the  land  department 
like  the  one  in  question  is  equivalent  to  nothing  more  than  a 
judgment  as  of  a  nonsuit,  and  not  conclusive  upon  the  depart- 
ment itself,  or  upon  the  parties. 

An  additional  reason  why  the  plea  of  res  ad  judicata  cannot 
be  sustained  is  that  in  the  former  proceeding  the  parties  are 
not  the  same  as  those  in  the  present  action. 

2.  The  principal  question  involved  is  much  more  important 
and  difficult  of  solution.  In  discussing  this  feature  of  the  case, 
it  must  be  considered  as  established  that  the  Searl  placer  was 
an  existing  valid  location  at  the  time  of  the  attempted  location 
of  the  lode  claims.  "We  make  this  statement  as  counsel  for 
plaintiff  in  error  themselves  admit  that  such  issue  was  present 
in  the  case,  and  was  determined  by  the  trial  court  upon  con- 
flicting evidence,  and  as  bearing  upon  this  point  they  make 
no  question  hv^  th^t  the  same  was  rightly  determined.  The 
question,  thercfcrt',  L«  presented  whether,  and  if  so,  in  what 
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circumstances,  one  may,  before  application  for  a  patent  of  a 
prior  valid  placer  location  is  made,  go  upon  the  same  for  the 
purpose  of  prospecting  the  ground,  and  thereafter  make  a  lo- 
cation of  a  lode  claim  based  on  a  discovery  thereafter  and  thus 
made  of  a  vein  or  lode  therein. 

In  Aurora  Lode  v.  Bulger  Hill  etc.  Gulch  Placer,  23  Land 
Dec.  95,  it  was  held  by  the  secretary  of  the  interior  that  the 
discovery  and  location  of  a  placer  mining  claim  establishes  in 
the  owner  the  right  to  the  possession  of  the  superficial  area 
within  ^***  its  boundaries  for  all  purposes  connected  with,  and 
incident  to,  the  use  and  operation  of  the  same  as  a  placer  min- 
ing claim;  but  that  such  location  does  not  operate  to  give  the 
right  of  possession  to  known  veins  or  lodes  within  its  limits,  or 
preclude  the  right  of  discovery  and  location  thereof  by  others. 
It  was  also  held  that  a  judicial  award  of  the  right  of  possession 
to  an  adverse  placer  claimant  as  against  a  lode  applicant,  does 
not  preclude  subsequent  departmental  inquiry  upon  the  allega- 
tion of  the  lode  claimant  that  the  placer  claim  embraced  known 
lodes  or  veins,  where  it  appears  that  such  question  was  not  at 
issue  before  the  court  for  determination  by  its  judgment. 

This  case  was  referred  to  with  approval  by  this  court  in 
Mt.  Eosa  etc.  Co.  v.  Palmer,  26  Colo.  56,  77  Am.  St.  Eep.  245, 
56  Pac.  176.  In  the  latter  case  the  facts  were  that  lode 
claims  were  knoAvn  to  exist,  and  were  also  duly  located  within 
the  limits  of  a  previously  located  placer  claim  before  patent 
of  the  latter  was  applied  for.  A  patent  for  the  placer  having 
been  issued  in  such  circumstances  it  was  held  that,  inasmuch 
as  the  applicant  did  not  at  the  time  mention  the  lode  claims, 
or  claim  them  by  virtue  of  lode  locations,  they  were  excluded 
from  the  grant  of  his  patent.  And  as  it  further  appeared  that 
the  locators  of  these  lode  claims  went  upon  the  placer  ground 
and  made  locations  upon  veins  known  to  exist  before  the  ap- 
plication for  patent  was  made,  the  conclusion  was  that  the  pat- 
entee of  tlie  placer  could  not  recover  possession  of  the  lode 
claims,  for  they  were  properly  located.  The  court  said  that 
in  making  them  no  right  of  the  placer  owner  was  invaded,  and 
that  their  validity  was  not  affected  by  the  fact  that  they  were 
made  within  the  surface  boundaries  of  a  prior  placer  location. 
For  ^^^  the  purposes  of  the  case,  it  must  have  been  assumed 
as  true  that  when  the  entry  by  the  locators  of  the  lode  claims 
was  made  the  lodes  themselves  were  kno^vn  to  exist. 

If  the  facts  of  the  case  at  bar  were  the  same  as  those  in  the 
Mt.  Rosa  case,  we  would,  under  its  doctrine,  be  obliged  to  re- 
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verse  the  judgment;  but  they  are  essentially  different  in  at 
least  one  particular  to  which  we  shall  hereafter  refer.  But 
before  passing  to  that,  we  notice  the  contention  of  defendants 
in  error  that  Calhoun  etc.  Co.  v.  Ajax  etc.  Co.,  27  Colo.  1,  83 
Am.  St.  Rep.  17,  59  Pac.  607,  G18,  we  have  virtually  held  that 
one  who  has  made  a  valid  location  of  a  placer  claim  has  for 
all  purposes  exclusive  right  of  possession  thereto  so  long  as 
he  complies  with  the  law,  and  that  the  territory  embraced 
therein  is  not  subject  to  adverse  location  by  a  claimant  of  the 
same  ground  under  a  subsequent  lode  location,  though  the 
lode  is  known  to  exist  before  application  for  a  patent  is  made. 
Our  decision  in  this  case  was  not  intended  to  qualify  the  doc- 
trine established  in  the  Mt.  Eosa  case.  In  the  Calhoun  case, 
where  a  lode  location  was  involved,  we  were  not  considering, 
as  was  true  in  the  Mt.  Rosa  case,  the  kind  or  extent  of  posses- 
sion which  follows  a  valid  location  of  a  placer  claim.  What 
was  said  in  the  Calhoun  case  was  true  as  applied  to  a  lode 
claim,  for  the  right  of  possession  of  a  lode  claim  includes  the 
entire  surface  area.  In  the  Mt.  Rosa  case,  however,  wherein 
was  defined  the  rights  of  a  placer  claimant,  we  said  that  a 
placer  location  gives  a  qualified  possession  of  the  ground  lo- 
cated— that  is  to  say,  it  confers  upon  the  owner  the  exclusive 
right  of  possession  of  the  surface  area  for  all  purposes  inci- 
dent to  the  use  and  operation  of  the  same  as  a  placer  mining 
claim,  and  all  unknown  ^**'*  lodes  or  veins,  but  does  not  give 
the  right  of  possession  to  known  veins  within  its  limits. 

It  is  obvious  that  the  facts  of  the  case  do  not  bring  it  within 
the  principles  laid  down  in  the  Mt.  Rosa  case.  If,  in  the  case 
at  bar,  the  lode  claims  were  known  to  exist  at  the  time  of  the 
entry  of  defendant's  grantors  upon  the  Searl  placer,  under  the 
decision  in  the  Mt.  Rosa  case  the  entry  was  not  unlawful; 
but  if,  on  the  contrary,  the  veins  were  then  unknown,  by  the 
eame  decision  the  right  of  possession  of  this  ground  belonged 
to  the  owners  of  the  placer  location.  Their  right  of  posses- 
sion included  these  unknown  veins  and  the  entry  for  prospect- 
ing was  a  trespass,  and  no  title  could  thereby  be  initiated. 

As  the  evidence  was  not  brought  up  in  the  bill  of  exceptions, 
we  must  assume  in  support  of  the  judgment  below  that  the 
proof  was  against  the  defendant  upon  this  point.  Indeed,  the 
specific  finding  of  the  trial  court  that  defendant's  grantors  went 
upon  plaintiffs'  prior  existing  placer  location  and  discovered 
and  located  lodes  therein,  involves  the  finding  that  the  lodes 
were  unknown  at  the  time  of  the  entry ;  for  if  they  were  known. 
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they  were  not  discovered  by  the  prospectors,  but  were  already 
subject  to  location  by  them;  and  if  then  unknown,  the  placer 
owner  was  entitled  to  their  exclusive  possession,  and  entry 
upon  them  by  others  constituted  a  trespass  and  could  not  ini- 
tiate title. 

Our  conclusion,  therefore,  is  that  one  may  not  go  upon  a 
prior  valid  placer  location  to  prospect  for  unknown  lodes  and 
get  title  to  lode  claims  thereafter  discovered  and  located  in 
this  manner  and  within  the  placer  boundaries,  unless  the 
placer  owner  has  abandoned  his  claim,  waives  the  trespass, 
or  by  his  conduct  is  estopped  to  complain  of  it.  If  the  trial 
court  ^**'^  intended  to  rule  that  in  no  circumstances  may  one 
before  application  for  a  patent  of  a  placer  claim,  go  upon  the 
ground  within  its  exterior  boundaries  for  the  purpose  of  locat- 
ing a  lode,  it  went  too  far;  yet  as  general  language  in  an 
opinion  must  be  taken  in  connection  with  the  facts  in  the  par- 
ticular case,  the  ruling  here  should  be  limited  to  the  facts  dis- 
closed by  the  record,  and  no  prejudicial  error  was  committed. 
For,  under  the  authorities,  a  prospector  may  not  enter  upon  a 
prior  placer  location  for  the  purpose  of  prospecting  for,  or  lo- 
cating, unknown  lodes  or  veins;  and  to  uphold  the  judgment 
we  must  presume  that  the  evidence  before  the  trial  court  showed 
that  the  veins  or  lodes  upon  which  defendant's  grantors  based 
their  locations  were  unknown  when  they  entered  upon  the 
Searl  placer  for  the  purpose  of  prospecting. 

The  mere  fact,  then,  that  the  judgment  may  have  been  based 
upon  a  legal  proposition — too  broadly  stated  as  a  universal 
rule — that  in  no  case  may  a  location  of  a  lode  claim  be  made 
within  the  boundaries  of  a  prior  valid  placer  location — a  legal 
conclusion  which,  as  we  have  said,  is  only  partially  right — is 
not,  under  the  facts  of  this  case,  sufficient  to  work  a  reversal; 
for  certainly  a  lode  location  may  not  thus  be  made  except  of 
a  known  lode.  Though  a  prospector  may  believe  that  within 
the  limits  of  a  placer  location  a  lode  may  exist  and  by  develop- 
ment work  be  disclosed,  he  has  not  the  right  to  enter  thereupon 
for  the  purpose  of  exploiting  the  ground  to  confirm  his  belief. 

The  judgment  is  affirmed. 

*^   ON    APPLICATION   TO    FILE    SUPPLEMENTAL   TRANSCRIPT   AND 
ON    PETITION    FOR    REHEARING. 

CAMPBELL,  C.  J.  1.  After  the  petition  of  plaintiff  in 
error  for  a  rehearing  was  presented,  it  asked  leave  to  file  a 
Bupplemental  record   to  bring  up  proceedings  in  the  district 
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court  which  occurred  subsequent  to  final  judgment,  in  which, 
for  the  first  time,  alleged  errors  of  that  tribunal  are  called  to 
our   attention. 

These  proceedings  were  attacked  by  motions  below  upon 
which  the  rulings  were  against  plaintiff  in  error.  The  objec- 
tions and  exceptions  thereto  were  not  preserved  by  a  bill,  as 
required  by  our  practice,  and  for  this  reason  alone  they  might 
now  be  disregarded.  But,  in  addition  to  this,  some  of  the 
matters  embodied  in  the  supplemental  transcript  were  within 
the  knowledge  of  plaintiff  in  error  at,  and  prior  to,  the  trial 
below,  and  all  of  them  before  the  original  bill  of  exceptions 
was  approved  and  signed  by  the  trial  judge,  and  long  before 
the  original  transcript  was  lodged  in  this  court.  They  were, 
therefore,  as  well  known  to  plaintiff  in  error  before  the  cause 
was  argued  and  submitted  in  this  court,  and  before  the  original 
opinion  was  handed  down,  as  they  were  when  this  application 
was  made.  It  is  clear  that  the  request  should  be  denied. 
Our  practice  precludes  a  party,  upon  a  petition  for  a  rehear- 
ing, to  raise  new  questions:  Lamar  Canal  Co.  v.  Amity  Land 
otc.  Co.,  26  Colo.  370,  77  Am.  St.  Eep.  261,  58  Pac.  600;  Or- 
man  v.  Eyan,  25  Colo.  383,  55  Pac.  168;  Water  Supply  etc. 
€o.  V.  Larimer  etc.  Irr.  Co.,  24  Colo.  322,  51  Pac.  496. 

2.  The  petition  for  a  rehearing  is  based  upon  three  proposi- 
tions: (a)  The  court  erred  in  holding  "**"  that  the  secretary 
of  the  interior  in  the  matter  of  the  protest  against  Searl's  ap- 
plication for  a  patent  did  not  decide  that  the  ground  was  not 
placer  ground,  and  that  said  judgment  of  the  land  department 
T^as  not  conclusive;  (b)  There  was  error  in  holding  that,  as 
matter  of  fact,  the  evidence  in  the  court  below  did  not  show 
that  the  lode  claims  located  by  the  plaintiff  in  error  were  known 
lodes  at  the  time  of  the  location,  and  that  there  was  further 
error  in  holding  that  a  lode  location  cannot  be  made  within 
the  limits  of  an  existing  placer  location  except  upon  a  known 
lode  or  vein;  (c)  The  court  misconstrued  the  effect  of  the 
decisions  in  the  cases  of  Aurora  Lode  v.  Bulger  Hill  etc.  Placer, 
23  Land  Dec.  95,  and  Mt.  Rosa  etc.  L.  Co.  v.  Palmer,  26  Colo. 
56,  77  Am.  St.  Rep.  245,  56  Pac.  176. 

(a)  We  can  add  nothing  under  this  head  to  what  is  con- 
tained in  the  foregoing  opinion.  No  authority  is  cited  and 
no  argument  now  made  which  were  not  before  us  upon  the  origi- 
nal hearing.  The  authorities  already  referred  to  clearly  refute 
the  position  of  plaintiff  in  error.  The  decision  of  the  land 
department  in  the  case  at  bar  was  precisely  the  same  4n  prin- 
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ciple  as  that  considered  in  the  case  of  Beals  v.  Cone,  27  Colo. 
473,  83  Am.  St.  Rep.  92,  62  Pac.  948;  and  plaintiff  in  error 
concedes  that  if  this  court  still  adheres  to  the  doctrine  of  that 
case,  as  it  docs,  the  present  contention  falls. 

In  this  connection  we  may  add  that,  if  the  position  of  plain- 
tiff in  error  is  sound,  it  has  no  standing  in  this  court;  for 
the  first  decision  ever  made  by  the  land  department  with  re- 
spect to  the  mineral  character  of  the  Searl  placer  was  in  favor 
of  the  placer  claimant  in  a  contest  between  him  and  a  town- 
site  claimant:  See  7  Copp's  Land  Owner,  36.  Such  being  the 
first  decision  of  the  land  department,  if,  as  plaintiff  in  error 
contends,  it  is  res  adjudicata  as  to  ^'****  the  mineral  character 
of  the  placer  claim,  the  controversy  is  ended,  and  plaintiff  in 
error  cannot  reopen  that  question. 

(b)  Where  in  the  original  opinion  it  is  intimated  that  plain- 
tiff in  error  admits  that  the  trial  court  rightly  determined 
that  the  Searl  placer  was  an  existing  valid  location  at  the 
time  of  the  attempted  location  of  the  lode  claims,  it  was  not 
our  intention  to  say  that  the  admission  was  voluntary,  but 
only  that  the  finding,  having  been  made  upon  conflicting  evi- 
dence, under  the  established  rule  in  this  jurisdiction  the  plain- 
tiff in  error,  as  well  as  the  court,  for  the  purposes  of  this  re- 
view, is  concluded  by  it.  The  transcript  docs  not  purport 
to  contain  all  of  the  evidence. 

The  abstract  recites  that  certain  evidence  was  introduced  in 
behalf  of  the  plaintiffs  tending  to  establish  tlieir  cause  of  ac- 
tion, and  certain  other  testimony  in  behalf  of  the  defendant 
to  establish  its  defenses.  In  such  circumstances  we  cannot 
investigate  to  ascertain  on  which  side  the  preponderance  of  the 
evidence  is.  Indeed,  there  has  never  been  any  serious  conten- 
tion tliat  the  findings  of  fact  of  the  trial  court  were  not  sus- 
tained by  the  evidence. 

In  the  case  of  Fannie  Eawlings  Min.  Co.  v.  Tribe,  29  Colo. 
302,  86  Pac.  284,  decided  at  this  term,  it  was  said:  "Appellate 
courts  must  assume,  in  the  absence  of  specific  and  unambiguous 
findings  of  fact  to  the  contrary,  that  the  lower  court  intended 
to  find  those  facts  which  are  responsive  to  the  issues  made  by 
the  pleadings,  and  essential  to  the  judgment  rendered."  Let 
this  rule  be  applied  to  the  case  at  bar.  The- defendant  alleged, 
and  the  plainlifi's  denied,  that  the  lode  claims  were  known  to 
exist  before  application  for  a  placer  patent.  The  findings  were 
that  the  locators  of  the  lode  claim  had  not  the  right  to  go  upon 
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the  ^^^  territory  included  within  the  placer  location  for  the 
purpose  of  prospecting  and  locating  lo:les.  Possibly,  v,'^  have 
not  hitherto  made  sufliciently  prominent  the  fact  that  a  patent 
for  the  placer  was  applied  for  long  before  an  attempt  was  made 
to  locate  the  lode  claims,  the  original  application  in  the  year 
1878  or  1879,  the  exact  date  being  immaterial.  An  amended 
application  was  made  in  the  year  1882,  which  was  rejected 
by  the  secretary  of  the  interior  in  November,  1890,  and  it  was 
not  until  after  this  last  date  that  the  locators  of  the  lode  claims 
made  an  entry  upon  the  placer  location. 

It  may  be  true,  as  counsel  for  plaintiff  in  error  says,  that  a 
belief  existed  in  Leadville  that  this  territory  was  underlaid 
with  mineral,  but,  so  far  as  we  are  able  to  determine,  there 
does  not  seem  to  have  been  any  knowledge  of  that  fact,  so  far 
as  the  territory  in  controversy  is  concerned,  until  after  the 
entry  hy  defendant's  grantors.  At  all  events,  the  application 
for  a  placer  patent  was  made  eleven  or  twelve  years  before  the 
alleged  right  to  the  lode  claims  was  initiated.  Before  it  can 
be  said  that  a  lode  is  known  to  exist,  there  must  be  actual 
knowledge,  as  distinguished  from  supposition  or  surmise:  Sul- 
livan V.  Iron  Silver  Min.  Co.,  142  U.  S.  431,  12  Sup.  Ct.  Rep. 
555.  And  in  order  to  uphold  the  judgment  we  shall  assume, 
as  very  properly  we  may,  that  the  trial  court,  as  a  matter  of 
fact,  found  that  the  lodes  were  not  known  to  exist  until  after 
the  application  for  a  patent  was  made.  Indeed,  we  do  not  see 
what  other  finding  could  possibly  be  made  when  it  is  consid- 
ered that  the  locators  of  the  lode  claims  did  not  enter  upon 
the  placer  claim  to  prospect  until  years  after  its  owners  had 
applied  for  a  patent.  And  for  aught  that  appears  to  the  con- 
trary— which  is  the  contention  of  defendants  in  error  in  argu- 
ment— the  ^''*^  lodes  may  have  been  discovered  and  their  ex- 
istence thus  first  become  known  only  by  sinking  a  shaft  to  a 
depth  of  several  hundred  feet  beneath  the  surface,  and  that 
the  entry  by  the  lode  locators  was  forcible  and  against  the 
will  of  the  placer  claimant. 

(c)  Counsel  insists  that  we  have  miscopstrued  the  decisions 
in  the  cases  of  the  Aurora  Lode  and  the  ]\It.  Eosa  company 
upon  which  we  commented  in  the  former  opinion.  We  have 
given  attentive  consideration  to  their  angument  in  that  behalf 
and  after  carefully  re-reading  the  opinions  are  satisfied  that 
we  have  not  misconceived  their  effect.  In  the  syllabus  of  the 
Aurora  case  it  is  said  that  the  location  of  a  mining  claim 
"does  not  operate  to  give  title  or  right  of  possession  to  veins 
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or  lodes  witliin  its  limits,  or  preclude  the  right  of  discovery 
and  location  thereof  by  others."  This  language  seems  to  he 
taken  substantially  from  wliat  is  said  in  the  opinion  of  the 
secretary  of  the  interior  at  page  101  of  the  official  report.  The 
statement,  removed  from  its  proper  setting,  may  be  broad 
enough  to  include  unknown  as  well  as  known  veins  or  lodes; 
but,  considered,  as  it  should  be,  in  connection  with  the  context, 
it  is  clear  that  the  secretary  intended  it  to  apply  only  to 
known  lodes,  for  he  expressly  says,  in  speaking  of  the  general 
rule  if  the  veins  or  lodes  were  "not  known  to  exist  at  that  date 
(i.  e.,  when  patent  for  placer  claim  is  applied  for),  the  placer 
patent  will  carry  the  title  to  them.'* 

This  can  mean  nothing  else  than  that,  if  lodes  or  veins  are 
not  known  to  exist  within  the  limits  of  a  placer  location  at 
the  time  when  patent  for  the  latter  is  applied  for,  they  belong 
to  the  placer  claimant,  and  one  may  not  thereafter  make  an 
entry  upon  the  placer  claim  for  the  purpose  of  discovering  and 
locating  ^**^^  them..  But  if  the  decision  of  the  secretary  of 
the  interior  in  this  case  can,  by  any  canons  of  construction, 
be  considered  authority  for  the  contention  of  plaintiff  in  error 
here,  that  a  prospector  may,  without  restriction,  within  the 
limits  of  a  prior  valid  placer  claim,  prospect  for,  and  there- 
after lawfully  locate,  lodes  not  known  to  exist  at  the  time  of 
the  application  for  a  placer  patent,  its  binding  effect  would 
seem  to  be  overcome  by  the  decision  of  the  supreme  court  of 
the  United  States  in  Bennett  v.  Harkrader,  158  U.  S.  441, 
15  Sup.  Ct.  Eep.  8G3,  and  in  many  other  decisions  of  that 
and  other  courts. 

The  learned  counsel  for  plaintiff  in  error  were  permitted, 
amici  curiae,  to  file  a  brief  in  the  Mt.  Eosa  case,  and  we  then 
had  the  benefit  of  their  learning  and  research,  and  the  record 
in  the  case  at  bar  was  before  us  when  that  opinion  was  pre- 
pared by  Mr.  Justice  Goddard.  It  was  with  full  knowledge 
of  the  issues  herein  and  as  particularly  applicable  to  the  ar- 
gument of  this  plaintiff  in  error  made  in  that  case,  which  is 
the  same  as  it  is  here,  that  the  following  language  found  on 
page  61  was  used: 

"While  we  recognize  to  its  full  extent  the  rule  that  precludes 
the  initiation  of  a  right  through  a  trespass  upon  the  lawful 
possession  of  another,  we  think,  under  the  established  facts 
in  this  case,  appellant  is  not  in  a  position  to  invoke  its  protec- 
tion. The  lodes  in  question  were  known  to  exist  prior  to  the 
application   for  patent;  and  appellant  not  having  taken  the 
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necessary  steps  to  obtain  them,  they  were  open  to  location  by 
others  at  the  time  they  were  located  by  the  grantors  of  appel- 
lee. In  making  the  locations,  no  right  of  appellant  was  in- 
vaded, and  the  validity,  therefore,  is  in  no  way  affected  by  the 
fact  that  they  ^^'^^  were  made  within  the  surface  boundaries 
of  a  prior  placer  location." 

We  then  had  in  mind,  as  we  do  now,  the  distinction  between 
the  facts  of  that  case  and  the  case  at  bar.  There  it  was  un- 
questioned that  the  lode  claims  were  known  to  exist  within 
the  limits  of  the  placer  location  before  an  application  for  pat- 
ent for  the  latter  was  made.  In  the  case  at  bar,  as  we  have 
seen,  the  findings  of  fact  of  the  trial  court,  which  upon  this 
review  are  conclusive  upon  us,  are  that  the  lode  claims  were 
not  known  to  exist  until  long  after  the  application  for  the 
placer  patent  was  filed.  The  distinction  is  vital  and  the  rule 
in  the  two  cases  is  different. 

In  Del  Monte  etc.  Co.  v.  Last  Chance  etc.  Co.,  171  U.  S. 
55,  18  Sup.  Ct.  Eep.  895,  the  court,  in  making  answer  to  ques-^ 
tions  certified  to  it  by  the  United  States  circuit  court  of  ap- 
peals of  the  eighth  circuit,  said  that  "the  lines  of  a  junior  lode 
location  may  be  laid  within,  upon  or  across  the  surface  of  a 
valid  senior  location  for  the  purpose  of  defining  for  or  secur- 
ing to  such  junior  location  underground  or  extralateral  rights 
not  in  conflict  with  any  rights  of  the  senior  location."  And 
this  answer,  plaintiff  in  error  now  contends,  is  authority  for 
its  contention  to  which  we  have  just  referred.  With  this 
we  cannot  agree.  Mr.  Justice  Brewer,  who  wrote  the  opinion 
in  that  case,  expressly  recognizes  the  fact  that  no  rights  can 
be  initiated  as  the  result  of  a  trespass,  and  on  page  79  of  171 
U.  S.  and  page  904  of  18  Sup.  Ct.  Eep.,  of  the  opinion,  says 
that  the  form  in  which  the  question  is  put  excludes  any  in- 
pairment  or  disturbance  of  the  substantial  rights  of  the  prior 
locator;  and  he  quotes  with  approval  the  statement  from  1 
Lindlcy  on  Mines,  section  363,  that  "A  subsequent  locator  may 
not  invade  the  surface  territory  of  his  neighbors  and  include 
within  his  boundaries  any  ^'•***  part  of  a  prior  valid  and  sub- 
sisting location.  But  conflicts  of  sur^ce  area  are  more  than 
frequent."  While  the  lonrncfl  juflge  was  speaking  of  lode 
claims,  the  principle  is  just  as  applicable  to  a  placer  claim  to 
the  extent  of  the  surface  rights  which  belong  to  it.  So  long, 
therefore,  as  lode  claims  are  not  known  to  exist  within  the 
limits  of  the  prior  placer  claim  at  or  before  the  time  of  the 
application  for  jjlacer  patent,  it  is  unlawful  for  one  to  go  within 
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its  limits  for  the  purpose  of  prospecting  for/  and  with  the 
hope   of   discovering   and   locating,   them. 

The  application  to  file  a  supplemental  record  and  the  peti- 
tion for  a  rehearing  are  each   denied. 

Mr.  Justice  Steele  dissents. 


Mining  Claims.— *As  to  lode  claims  with  placer  locations,  see  Mt. 
Rosa  Mine  etc.  Co,  v.  Palmer,  26  Colo.  06,  77  Am.  St.  Rep.  245,  56 
Pac.  176;  Cranes  v.  Gulch  Min.  Co.  v.  Scherrer,  134  Cal.  350,  86  Am. 
St.  Rep.  279,  66  Pac.  487.  And  as  to  decisions'  respecting  mining 
claims  as  les  judicata,  see  Beals  v.  Cone,  27  Colo.  473,  83  Am.  St. 
Rep.  92,  62  Pac.  948. 


CASES 

IN  THE 

SUPEEME   COURT 

or 

ILLINOIS. 


SANITAEY  DISTRICT  OF  CHICAGO  v.  EAY. 

[199  111.  63,  64  N.  E.  1048.] 

CONSTITUTIONAL  LAW.— If  a  constitution  prohibits  special 
legislation  in  certain  enumerated  cases,  and  declares  that  in  all  other 
cases  when  a  general  law  can  be  made  applicable  no  special  law  can 
be  enacted,  this  declaration  is  addressed  to  the  legislature  alone, 
and  when  It  concludes  that  a  special  law  ia  necessary,  its  conclusion, 
cxcep^t  in  the  cases  expressly  prohibited,  is  not  subject  to  judicial 
review,     (p.    103.) 

CONDEMNATION  PROCEEDINGS— Constitutionality  of  Stat- 
utes Allowing  Attorney's  Fees.— A  statute  allowing  attorney's  fees 
to  the  defendant  as  costs  on  the  dismissal  of  a  petition  by  the  peti- 
tioner  is   constitutional,     (p.   104.) 

CONDEMNATION  PROCEEDINGS  —  Claim  for  Damages  — 
When  not  Barred  by. — A  judgment  condemning  land  for  a  sanitary 
district  and  fixing  the  amount  of  compensation,  is  not  a  bar  to  a 
subsequent  action  based  on  negligence  in  construction  and  mainte- 
nance, whereby  the  land  was  caused  to  overflow,     (p.  105.) 

DAMAGES  —  Several  Actions  for  —  When  Maintainable.— A 
judgment  against  a  sanitary  district  for  damages  to  a  tenant's  crops, 
caused  by  the  wrongful  obstruction  of  the  waters  of  a  river  in  times 
of  freshet,  does  not  bar  a  subsequent  action  by  him  for  damages  after- 
ward  suffered,     (p.   105.) 

James  Todd,  P.  C.  Haley  and  W.  A.  Bowles,  for  the  appel- 
lant. 

Reynolds  &  Purkhiser,  for  the  appellee. 

«*  CARTER,  J.  The  appellee  obtained  a  judgment  in  the 
circuit  court  of  Will  county  against  the  appellant  for  loss  and 
injury  to  his  crops  on  forty  acres  of  land  which  he  possessed 
as  tenant,  for  the  years  1897,  1898  and  1899.  The  action 
and  recovery  were  based  on  the  alleged  negligence  of  appellant 

(102) 
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in  constructing  what  is  called  the  "river  diversion"  in  connec- 
tion with  its  drainage  canal,  whereby  the  waters  of  the  Des 
Plaincs  river  were  diverted  from  their  original  channel  and 
caused  to  flow  through  a  new  channel  of  insufficient  depth  and 
width  to  carry  off  such  waters,  so  that  plaintiff's  adjoining 
lands  overflowed  and  his  crops  were  damaged.  The  pleas 
were,  not  guilty,  freehold  in  the  defendant  and  former  recov- 
ery. After  the  verdict  of  the  jury,  which  assessed  plaintifl''s 
damages  at  one  hundred  and  eighty  dollars,  the  court  heard 
evidence  as  to  the  amount  of  attorney  fees  that  should  be  al- 
lowed to  the  plaintiff  and  taxed  as  costs  in  the  case,  and  al- 
lowed and  taxed  as  such  costs  two  hundred  dollars.  Defend- 
ant took  its  appeal  to  this  court  on  the  ground,  as  it  alleges, 
that  the  statute  purporting  to  authorize  the  allowance  of  such 
attorney  fees  is  unconstitutional. 

The  provision  is  found  in  section  19  of  the  "Act  to  create 
sanitary  districts  and  to  remove  obstructions  in  the  Des  Plaines 
and  Illinois  rivers,"  approved  May  29,  1889 :  Kurd's  Stats. 
1899,  p.  327.  The  statute  provides  that  such  districts  shall 
be  lia1)le  for  all  damages  to  real  estate  which  shall  be  over- 
flowed or  otherwise  damaged  by  the  construction,  enlargement 
or  use  of  any  channel,  etc.,  under  the  provisions  of  the  act, 
and  that  in  case  judgment  is  rendered  against  the  district  for 
damages  the  plaintiff  shall  also  recover  his  reasonable  attor- 
ney's fees,  to  be  taxed  as  costs  of  suit,  provided  the  sixty  days* 
notice  in  ^^  writing  prescribed  by  the  statute  is  given  before 
suit  is  brought.  The  proper  notice  was  given,  but  counsel  say 
that  the  statute  is  special  legislation,  and  is  in  conflict  with 
that  clause  of  section  22  of  article  4  of  the  constitution  which, 
after  inhibiting  special  legislation  in  certain  enumerated  cases, 
provides  that  "in  all  other  cases  where  a  general  law  can  be 
made  applicable  no  special  law  can  be  enacted."  Counsel  do 
not  claim  that  any  other  constitutional  provision  is  violated, 
but  simply  say  that  it  is  clear  that  a  general  law  as  to  attorney 
fees  miglit  have  been  passed.  Counsel  overlooked  the  fact 
that  this  court  had  already  decided  that  this  clause  of  the  con- 
stitution is  addressed  to  the  general  assembly  alone,  and  that 
"when  that  body  has  concluded  a  special  law  is  necessary,  ex- 
cept in  the  cases  expressly  prohibited,  its  conclusion  is  not 
the  subject  of  judicial  review":  Owners  of  Lands  v.  People, 
113  111.  296;  People  v.  Thompson,  155  111.  451,  40  N.  E. 
307.     In  Sanitary  Dist.  v.  Bernstein,  175  111.  215,  51  N.  E. 
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720,  we  held  that  the  eminent  domain  act  of  1897,  allowing 
attorney  fees  to  the  defendant  as  costs  upon  the  dismissal  of 
the  petition  by  the  petitioner,  is  not  unconstitutional,  as  being 
special  legislation,  and  that  trial  by  jury  was  not  required  to 
ascertain  the  amount  to  be  taxed  as  costs:  See,  also,  Vogel  v. 
Pekoe,  157  111.  339,  43  N.  E.  386,  and  Opaque  Cloth  Shade 
Co.  V.  Veight,  161  111.  337,  42  N.  E.  1075. 

As  the  decision  of  this  question  fixes  our  jurisdiction  on  this 
appeal,  other  questions  pressed  more  earnestly  remain  for  de- 
cision. One  is,  that  plaintiff  was  barred  by  a  former  adjudi- 
cation. In  proceedings  begun  by  the  sanitary  district  to  con- 
demn a  strip  of  land  on  which  to  construct  the  channel  through 
the  tract  of  which  the  forty  acres  in  question  then  formed  a 
part,  appellee,  his  mother  and  others,  who  then  owned  the  en- 
tire tract,  filed  a  cross-petition  claiming  damages  to  lands 
not  taken,  including  said  forty  acres,  on  the  ground,  as  stated 
in  the  cross-petition,  ,that  the  entire  tract,  consisting  of  two 
hundred  and  fifty  acres,  was  occupied  and  used  as  one^* 
farm,  and  was  valuable  as  a  stock  and  dairy  farm  and  for 
other  farming  purposes,  and  that  thirty  acres  of  said  farm 
was  underlaid  with  limestone  of  great  value  and  which  could 
be  quarried  at  small  expense,  but  by  the  excavation  of  the  pro- 
posed channel  or  waterway  all  shipping  facilities  by  railroad 
or  canal  would  be  cut  off,  and  consequently  the  land  not  taken 
would  be  greatly  damaged,  etc.  The  judgment  does  not  show 
that  any  damages  were  allowed  for  land  not  taken,  and  it 
does  not  appear  from  anything  in  the  record  that  any  damages 
were  claimed  for  any  supposed  injury  to  the  land  in  question 
by  subjecting  it  to  overflow.  It  may  be,  so  far  as  the  record 
shows,  that  had  the  work  been  done  as  proposed  in  the  con- 
demnation proceedings  no  damages  by  overflow  would  have 
resulted.  Whether  it  was  done  in  accordance  with  any  plans 
and  specifications  exhibited  does  not  appear;  therefore  it  can- 
not be  said  that  the  question  of  such  damages  was,  or  ought 
to  have  been,  litigated  in  that  proceeding.  This  action  was 
based  on  negligence  in  construction  and  maintenance,  whereby 
the  land  was  caused  to  overflow — a  cause  of  action  which  the 
land  owner  could  not  anticipate  and  could  not  recover  for  in 
the  condemnation  proceedings.  It  arose  subsequently  to  the 
condemnation.  We  are  unable  to  agree  with  appellant  that 
appellee  is  barred  by  the  judgment  in  the  condemnation  suit: 
Ohio  etc.  Ky.  Co.  v.  Wachter,  123  111.  440,  5  Am.  St.  Eep. 
632.  15  N.  E.  279. 
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It  is  insisted,  next,  that  the  plaintiff  is  barred  by  a  former 
recovery  in  a  suit  for  damages  to  his  crops  prior  to  the  year 
1897.  The  judgment  in  that  case  was  affirmed  by  the  appellate 
court  for  the  second  district  in  Sanitary  Dist.  v.  Ray.  85  111. 
App.  115.  The  same  contention  appears  to  have  been  made 
in  that  case  as  in  this  that  the  judgment  in  the  condemna- 
tion suit  was  a  bar  to  any  subsequent  recovery,  but  it  was  not 
allowed  to  prevail.  The  plaintiff  was  only  a  tenant,  and  did 
not  sue  for  any  permanent  injury  to  the  land,  but  only  for 
the  loss  of  his  ^'^  crops,  as  such  losses  occurred  by  reason  of 
the  alleged  wrongful  obstruction  to  the  waters  of  the  river 
in  times  of  freshets.  He  could  not  have  recovered  for  any 
permanent  injury  to  the  land.  We  see  no  reason  why  he  could 
not  sue  for  and  recover  for  each  loss  as  it  occurred  through 
appellant's  negligence  or  wrongful  act.  The  case  is  unlike 
Chicago  etc.  R.  R.  Co.  v.  Loeb,  118  111.  203,  59  Am.  Rep. 
341,  8  N.  E.  460,  cited  by  appellant,  where  it  was  held  that 
for  a  permanent  injury  to  property  because  of  the  construc- 
tion of  a  railroad  in  close  proximity  to  it,  the  right  to  recover 
all  damages,  past,  present  and  future,  is  vested  in  the  person 
who  at  the  time  owns  the  property,  and  that  a  subsequent  pur- 
chaser cannot  recover,  but  it  falls  within  that  class  of  cases 
where  successive  recoveries  may  be  had  for  successive  injuries 
caused  by  negligence,  as  in  Ohio  etc.  Ry.  Co.  v.  Wachter,  123 
111.  440,  5  Am.  St.  Rep.  532,  15  N.  E.  279,  Chicago  etc.  R. 
R.  Co.  V.  Schaffer,  124  111.  112,  16  N.  E.  239,  Schlitz  Brew. 
Co.  V.  Compton,  142  111.  511,  34  Am.  St.  Rep.  92,  32  N.  E. 
693,  and  Ohio  etc.  Ry.  Co.  v.  Thillman,  143  111.  127,  36  Am. 
St.  Rep.  359,  32  N.  E.  529. 

The  instructions  were  in  accordance  with  the  views  we  have 
expressed,  and  we  find  no  fault  with  them. 

The  evidence  tended  to  prove  that  the  defendant  excavated 
the  new  channel  to  a  greater  depth  than  the  old,  and  threw 
up  embankments  on  the  sides  of  the  channel,  but  did  not  make 
the  new  channel  of  sufficient  capacity  to  carry  off  the  water  of 
the  river  in  time  of  freshets,  and  by  the  diversion  of  such 
waters  caused  the  land  in  question  to  overflow.  The  land 
was  bottom  land,  near  the  river,  and  was  subject  to  overflow 
before  the  channel  was  changed,  but  there  was  evidence  tend- 
ing to  prove  that  such  overflow,  and  consequent  injury  to  crops, 
etc.,  were  increased  by  the  alleged  negligent  construction  of 
the  new  channel,  and  while  it  seems,  from  the  record,  that  it 
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would  not  be  a  wholly  unjustifiabJe  inference  to  draw  that 
the  defendant  has  been  charged  with  losses  which  would  have 
occurred  had  the  channel  remained  as  ****  it  was  in  a  state  of 
nature,  still  we  cannot  say  that  the  verdict  is  so  clearly  against 
the  weight  of  the  evidence  as  that  it  should  be  set  aside  for 
that  reason. 

The  judgment  must  be  affirmed. 


CONSTITUTIONAL  INHIBITION  AGAINST  SPECIAL  OE,  LOCAL 
LEGISLATION  WHERE  A  GENERAL  LAW  CAN  BE  MADE 
APPLICABLE* 

1.    Scope  of  Constitutional  Provisions. 

a.  In  General. 

b.  Not  Retrospective  in  Operation.  « 
JI.    Prohibition  in  Enumerated  Cases. 

a.     Inhibition  is  Absolute. 

III.  Necessity  of  a  Special  Law* 

a.  Considered  as  a  Legislative  Question. 

b.  Considered  as  a  Judicial  Question. 

c.  Rule  for  Determining  Validity  of  Statute. 

IV.  Special  Statutes  in  Particular  Cases. 

a.  When  Condemned  by  the  Courts. 

b.  When  Upheld  as  Constitutional. 

I.    Scope  of  Constitutional  Provisions. 

a.  In  General. — It  may  be  conceded  that  a  state  legislature,  in  the 
absence  of  any  limitation  placed  upon  it  by  the  constitution,  has 
unbounded  authority  to  enact  special  or  local  statutes.  However, 
the  people,  speaking  through  the  organic  law,  have  quite  generally 
seen  fit  to  put  a  restraint  upon  the  omnipotent  power  of  the  legis- 
lature in  this  respect,  and  various  inhibitions  against  special  or  local 
legislation  are  to  be  found  in  the  dififerent  state  constitutions.  The 
one  we  aro  here  concerned  with  declares,  in  effect,  that  in  certain 
enumerated  cases  no  special  law  shall  be  passed,  and  that  in  all 
other  cases  where  a  general  law  can  be  made  applicable,  no  special 
law   shall  be  passed. 

b.  Not  Retrospective  in  Operation. — This  constitutional  provision 
applies  to  future,  and  not  to  past,  legislation.  It  cannot  be  given 
the  retrospective  effect  of  repealing,  by  implication,  a  prior  special 
statute  within  the  inhibition.  Such  local  or  special  legislation  as 
was  in  existence  at  the  adoption  of  the  constitutional  provision,  and 
valid  when  enacted,  cannot  be  held  inconsistent  with  the  prohibition 
against  the  enactment  of  special  laws  on  certain  specified  subjects, 
and  in  all  other  cases  where  a  general  law  can  be  made  applicable: 
Nevada  School  Dist.  v,  Shoecraft,  88  Cal.  372,  26  Pac,  211;  Pecot  v. 

♦refekencb  to  monographic  note. 
General  and  special  legrislaiure;  21  Am.  St.  Kep.  780-789, 
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Police  Jury,  41  La.  Ann.  706,  6  South.   677;  State  v.  Tucker,  54  S. 
C.  251,  32  S.  E.  361. 

II.    Prohibition  in  Enumerated  Cases. 

a.  Inhibition  is  Absolute.— Whatever  variance  of  judicial  opinion 
there  may  be  as  to  who  shall  judge  when  a  general  law  can  or  can- 
not be  made  applicable  to  a  given  case,  it  is  plain  that  as  to  the 
rnumeratsd  subjects  the  constitutional  prohibition  is  absolute.  There 
is  no  discretion  in  regard  to  the  passage  of  statutes  in  such  cases. 
And  the  question  whether  a  statute  upon  an  enumerated  subject  is 
within  the  inliibition  of  the  constitution  is  for  the  judiciary,  and  not 
for  the  legislature,  to  determine.  If  the  legislature  attempts  to  en- 
act these  inhibited  laws,  the  courts  will  declare  them  unconstitu- 
tional: Knopf  V.  People,  185  111.  20,  76  Am.  St.  Kep.  17,  57  N.  E. 
22;  State  v.  Des  Moines,  96  Iowa,  521,  59  Am.  St.  Kep.  381,  6-5  N. 
W.  818;  State  v.  County  Court,  50  Mo.  350,  11  Am.  Kep.  415. 
III.     Necessity  of  a  Special  Law. 

a.  Considered  as  a  Legislative  Question.— But  the  law  is  not  so 
clear  concerning  the  nonenumerated  subjects.'  The  constitution,  after 
specifying  certain  subjects  upon  which  there  shall  be  no  special  leg- 
islation, declores  that  in  all  other  cases  where  a  general  statute  can 
be  made  applicable,  no  special  statute  shall  be  enacted.  Who  shall  de- 
termine in  an}"-  particular  case  whether  a  general  law  can  be  made 
applicable?  Probably  no  authority  will  deny  that  the  legislature  has 
s  sound  discretion  to  decide  the  question.  In  either  words,  the  con- 
etitution  leaves  a  discretion  with  the  legislature  to  determine  the 
case  in  which  a  special  law  is  necessary:  Boyd  v.  Bryant,  35  Ark.  69, 
37  Am.  Rep.  6;  Little  Kock  v.  Parish,  36  Ark.  166,  172;  Brown  v. 
Denver,  7  Colo.  305,  3  Pac.  455;  Bell  v.  Maish,  137  Ind.  220,  36  N.  E. 
o58,  1118;  McClelland  v.  State,  138  Ind.  321,  37  N.  E.  1089;  Pennsyl- 
vania Co.  v.  State,  142  Ind.  428,  41  N.  E.  937;  Francis  v.  Atchison 
etc.  R.  R.  Co.,  19  Kan.  303;  Wichita  v,  Burleigh,  36  Kan.  34,  12  Pac. 
?32;  State  v.  Sanders,  42  Kan.  228,  21  Pac.  1073;  People  v.  Bowen, 
21  N.  y.  517;  Mosier  v.  Hilton,  15  Barb.  657;  Terre  Haute  etc.  R. 
R.  Co.  V.  Cox,  102  Fed.  825;  Guthrie  Nat.  Bank  v.  Guthrie,  173  U.  S. 
528,  19  Sup.  Ct.  Rep.  '513.  In  the  last  case.  Justice  Peckliam  re- 
marks: "Whether  a  general  law  can  be  made  applicable  to  the  sub- 
ject matter  in  regard  to  which  a  special  law  is  enacted  by  a  territorial 
legislature  is  a  matter  which  we  think  rests  in  the  judgment  of  the 
lc<j;islature  itself.  That  body  is  specially  prohibited  from  passing 
anj'  local  or  special  law  in  regard  to  certain  subjects  enumerated  in 
the  act  [of  Congress  prohibiting  the  passage  of  special  laws  in  the 
territories].  Outside  and  beyond  that  limitation  is  the  provision  above 
mentioned,  and  whetlicr  or  not  a  general  law  can  be  made  applicable 
to  the  subject  is  a  matter  which  is  confided  to  the  judgment  of  the 
legislature." 

There  is  one  line  of  decision,  comprehending,  perhaps,  the  weight 
of  authority,  which  does  not  stop  here,  but  holds  that  the  legislature 
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is  the  sole  and  exclusive  judge  in  determining  when  a  general  law 
will  not  subserve  the  purpose  as  well  as  a  special  act,  and  that  tho 
conclusion  of  the  legislature  that  a  special  act  should  be  enacted  is 
final  and  conclusive,  and  not  subject  to  judicial  review:  Davis  v. 
Gaines,  48  Ark.  370,  3  S.  W.  184;  Carson  v.  St.  Francis  Levee  Dist., 
59  Ark.  513,  27  S.  W.  590;  Owners  of  Lands  v.  People,  113  111.  296  j 
Wilson  V.  Board  of  Trustees,  133  111.  443,  27  N.  E.  203;  Gentile  v. 
State,  29  Ind.  409;  State  v.  Tucker,  46  Ind.  355;  Vickery  v.  Chase, 
50  Ind.  461;  City  of  Evansville  v.  State,  118  Ind.  426,  21  N.  E.  267; 
State  v.  Kolsem,  130  Ind.  434,  29  N.  E.  595;  Young  v.  Board  of 
Commrs.,  137  Ind.  323,  36  N.  E.  1118;  Mode  v.  Beasley,  143  Ind.  30G, 
42  N.  E.  727;  State  v.  Hitchcock,  1  Kan.  178,  81  Am.  Dec.  503;  Board 
of  Commissioners  v.  Smith,  48  Kan.  331,  29  Pac.  565;  State  v.  Lew- 
elling,  51  Kan.  562,  33  Pac.  425;  Farrelly  v.  Cole,  60  Kan.  356,  56 
Pac.  492;  Chesney  v.  McClintock,  61  Kan.  94,  58  Pac.  993;  State  v. 
County  Court,  50  Mo.  317,  11  Am.  Eep.  415;  St.  Louis  v.  Shields,  62 
Mo.  247  (the  constitution  of  Missouri  has  changed  this  rule:  See 
Henderson  v.  Koenig,  168  Mo.  356,  68  S.  W.  72);  Edmonds  v.  Her- 
brandson,  2  N.  Dak.  270,  50  N.  W.  970;  McGill  v.  State,  34  Ohio  St. 
£28,  247;  Addington  v.  Canfield,  11  Okla.  204,  66  Pac.  355;  Smith  v. 
Grayson  County,  18  Tex.  Civ.  App.  153,  44  S.  W.  921;  Travelers'  Ins. 
Oo.  v.  Township  of  Oswego,  59  Fed.  58,  reversing  55  Fed.  361;  Kath- 
bone  V.  Board  of  Commrs.,  83  Fed.  125;  Board  of  Commrs.  v.  Van- 
dries,  115  Fed.  866.  The  federal  courts,  in  the  above  cases,  consid- 
ered themselves  bound  by  the  local  decisions  in  Kansas  construing 
the  constitutional  provision  of  that  state,  and  the  case  of  McGill  v. 
State,  34  Ohio  St.  228,  is  repudiated  in  State  v.  Spellmire,  67  Ohio 
St.  77,  66  N.  E.  619. 

The  following  extracts  from  different  decisions  show  the  extent  to 
which  this  doctrine  is  carried:  "The  constitutional  provision  is  really 
not  prohibitory,  but  rather  cautionary,  to  the  legislature":  Powell 
V.  Durden,  61  Ark.  21,  31  S.  W.  740.  "The  question  whether  or  not 
a  general  law  can  be  made  to  apply  in  a  case  not  falling  within  those 
specifically  enumerated  is  addressed  to  the  legislature,  and  not  to 
the  courts,  and  its  decision  in  that  respect,  involved  in  the  passage 
of  the  act,  is  final,  and  the  courts  have  no  power  to  revise,  reverse, 
01  annul  it":  People  v.  Thompson,  155  111.  451,  40  N.  E.  307.  "When 
that  body  has  concluded  a  special  law  is  necessary,  except  in  the 
cases  expressly  prohibited,  its  conclusion  is  not  the  subject  of  judi- 
cial review":  See  the  principal  case,  ante,  p.  102.  "The  determina- 
tion of  that  question  by  the  legislature  in  enacting  the  law  is  final 
and  conclusive  upon  the  courts":  Woods  v.  McCay,  144  Ind.  316,  43 
N.  E.  269.     "The  determination  of  the  question  of  applicability  is 

one  wholly  within  the  province  of  the  legislature Its  decision 

in  this  respect  is  conclusive,  and  not  subject  to  be  reviewed  by  the 
courts":  Board    of    Commrs.  v.  State,  147    Ind.  476,  46  N.  E.  908. 
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"Whether  an  act  relating  to  a  subject  not  enumerated  can  or  cannot 
be  made  a  general  law  is  a  question  to  be  determined  exclusively  by 
the  legislature,  and  not  by  the  courts":  Indianap'olis  v.  Navin  (Ind.), 
47  N.  E.  525.  "This  court  has  uniformly  held  that  the  legislature 
has  the  power,  in  its  discretion,  to  pass  special  laws,  although  ade- 
quate general  laws  upon  the  same  subject  might  be  enacted,  and  al- 
though in  fact  such  general  laws  have  already  been  enacted  and  are 
at  the  time  in  full  force  and  effect,  and  although  such  special  acts 
might  have  the  effect  to  limit  the  operation  of  existing  laws  of  a 
general  nature  then  having  a  uniform  operation  throughout  the 
Btate":  Midland  Elevator  Co.  v.  Stewart,  50  Kan.  378,  32  Pae.  33; 
Board  of  Commrs.  v.  Aetna  Life  Ins.  Co.,  90  Fed.  222,  228. 

b.  Considered  as  a  Judicial  Question. — This  doctrine  has  not 
proved  entirely  satisfactory  in  some  of  the  states  in  which  it  has 
been  adopted.  The  Kansas  court,  for  example,  has  said  that  if  the 
question  were  a  new  one,  it  would  incline  to  the  view  that  the  courts 
should  determine  in  each  case  whether  or  not  the  constitutional  pro- 
vision had  been  violated:  See  Eichholtz  v.  Martin,  53  Kan.  486,  36 
Pac.  10l?4.  And  the  rule  laid  down  in  the  earlier  Missouri  cases  has 
been  abrogated,  the  constitution  of  that  state  now  declaring  that 
whether  a  general  law  can  be  made  applicable  in  any  case  is  a  judi- 
cial question,  to  be  judicially  determined  without  regard  to  any  leg- 
islative assertion  on  the  subject:  Henderson  v.  Koenig,  168  Mo.  356, 
68  S.  W.  72.  Under  this  provision  legislation  has  been  condemned  as 
special  or  local  where  a  general  law  could  have  been  made  applicable 
in  State  v.  Gritzncr,  134  Mo.  512,  529,  36  S.  W.  39;  State  v.  Walsh, 
136  Mo.  400,  407,  37  S.  W.  1112;  State  v.  Hill,  147  Mo.  63,  67,  47  S. 
W.  798;  Ashbrook  v.  Schaub,  160  Mo.  107,  60  S.  W.  1085.  The  con- 
stitution of  Minnesota  contains  a  provision  similar  to  tliat  of  the 
Missouri:   See  State  v.  Minor,  79  Minn.  201,  81  N.  W.  912. 

In  Thomas  v.  Board  of  Commrs.,  5  Ind.  4,  an  early  case  long 
since  overruled  by  the  Indiana  court,  as  will  be  seen  from  a  reference 
to  the  preceding  paragraphs,  it  was  held  competent  for  the  courts  to 
inquire  whether  a  general  law  could  be  made  applicable  to  the  sub- 
ject matter  of  a  local  or  special  law  enacted  by  the  legislature;  and 
the  court,  having  come  to  the  conclusion  that  a  general  law  could 
be  made  to  apply  to  the  case  under  discussion,  pronounced  the  special 
law  in  question  unconstitutional.  This  decision  was  followed  in  Ex 
parte  Pritz,  9  Iowa,  30,  36;  State  ex  rel.  Clarke  v.  Irwin,  5  Nev.  Ill, 
125.  And  in  Pell  v.  Newark,  40  N.  J.  L.  71,  20  Am.  Rep.  266,  it  is  held 
that  the  courts,  and  not  the  legislature,  must  ultimately  determine 
v;hether  an  object  can  be  accomplished  by  general  legislation. 

In  a  later  Iowa  case.  Chief  Justice  Eothrock  says:  "There  is  a 
very  respectable  line  of  authorities  in  which  it  is  held,  under  con- 
stitutional provisions  the  same  as  our  own,  that  a  discretion  is  left 
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with  the  legislature  to  determine  -when  such  special  laws  should  bo 
passed.  It  is  declared  in  some  of  these  cases  that  this  legislative 
discretion  is  absolute,  and  is  not  subject  to  review  by  the  courts.  We 
are  not  prepared  to  adopt  this  rule,  in  this  broad  and  comprehensive 
sense,  when  applied  to  a  subject  which  it  is  plain  is  not  one  of  local 
and  special  application,  but  which  affects  the  state  at  large.  But, 
in  a  proper  case  for  the  exercise  of  legislative  action,  the  question 
whether  a  local  law  should  be  enacted  should  be  left  with  the  law- 
making power  to  determine.  In  our  opinion,  the  act  under  considera- 
tion is  of  this  class":  Chicago  etc.  Ey.  Co.  v.  Independent  Dist.  of 
Avoca,  99  Iowa,  556,  68  N.  W.  881.  The  statute  in  question  was  a 
special  act  legalizing  a  tax  for  school  purposes  levied  in  a  particular 
district,  after  the  expiration  of  the  time  £xed  by  law,  though  at  the 
time  the  act  was  passed  there  were  four  other  school  districts  in  the 
state,  wherein  the  levies,  made  at  different  times  from  those  sought 
to  be  validated,  were  invalid  for  similar  reasons.  In  Eichman  v. 
Supervisors,  77  Iowa,  513,  14  Am.  St.  Eep.  308,  42  N,  W.  422,  where 
another  special  curative  statute  is  drawn  in  question,  Justice  Granger 
remarks:  "The  fact  that  the  legislature  framed  the  act  in  question 
as  it  did  is  evidence  of  its  design,  and  that  it  believed  that  the  gen- 
eral law  could  not  be  made  applicable;  and  we  are  not  justified  in 
disturbing  its  acts,  on  constitutional  grounds,  except  where  the  in- 
fraction is  clear,   palpable,   and   plainly   inconsistent We  may 

here  dis]X)se  of  the  question  on  the  theory,  at  least  that  the  act  i» 
not  so  clearly  obnoxious  to  constitutional  requirements  as  to  justify 
an   interference   by  us." 

The  supreme  court  of  California  has  come  to  a  like  conclusion,  a3 
will  appear  from  the  following  extract  from  People  v.  Mullender, 
132  Cal.  217,  64  Pac.  299:  "That  the  act  here  in  question  is  both 
local  and  special  is  conceded.  But  that  is  not  conclusive.  The  lan- 
guage of  said  paragraph  [of  the  constitution  which  prohibits  local  or 
pj'ceial  laws  in  all  other  cases  where  a  general  law  can  be  made  ap- 
plicable! plainly  implies  that  there  are  or  may  be  cases  where  a  local 
or  special  act  may  be  wise,  salutary,  and  ap/propriate,  and  in  no  wise 
promotive  of  those  evils  which  result  from  a  general  and  indiscrim- 
inate resort  to  local  and  special  legislation.  The  constitution  submits 
the  question  whether  a  general  law  can  be  made  applicable  in  any 
given  case  to  the  judgment  of  the  legislature,  to  be  determined  in  the 
light  of  the  evils  intended  to  bo  avoided,  and  with  its  determination 
upon  that  question  we  may  not  interfere,  unless  the  disregard  of  the 
constitutional  requirement  is  clear  and  palpable." 

It  is  believed  that  this  doctrine  is  sound.  In  our  opinion,  the 
legislature  should  have  a  reasonable  discretion  to  determine  when  a 
general  law  will  not  meet  the  exigencies  of  a  particular  case,  but  it 
should  not  be  the  sole  judge  of  the  necessity  of  a  special  or  local  law. 
Judicial  inquiry  should  not  be  excluded  absolutely,  and  yet  the  courts 
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Bhould  not  interfere  to  set  aside  a  statute,  unless  tlie  legislative 
discretion  has  been  clearly  and  palpably  abused.  To  give  the  legis- 
lature the  exclusive  right  to  determine  the  question  of  applicability 
of  a  general  law  is  to  subvert  the  theory  of  our  government  that  the 
judiciary  is  to  pass  upon  infractions  of  the  organic  law,  and  pro- 
nounce null  and  void  legislative  enactments  contravening  the  con- 
stitution. Moreover,  the  constitutional  inhibition  is  not  likely  to 
prove  very  effective  if  the  legislature  is  to  be  sole  arbiter  of  the  neces- 
sity of  a  special  or  local  statute.  To  be  sure,  it  may  be  said  that 
the  legislature  is  as  good  a  judge  of  the  necessities  of  the  case  as 
are  the  courts.  But  this  argument  applies  with,  perhaps,  equal  force, 
in  any  instance  when  a  judicial  investigation  into  the  constitution- 
ality of  a  statute  is  made. 

c.  Rule  for  Determining  Validity  of  Statute. — The  principles  for 
determining  whether  a  statute  iS  in  violation  of  the  constitutional 
prohibition  will  now  be  given  a  brief  consideration.  A  law  is  not 
constitutional  if  it  confers  particular  pTivileges,  or  imposes  peculiar 
disabilities  or  burdensome  conditions  in  the  exercise  of  a  common 
right  upon  a  class  of  persons  arbitrarily  selected  from  the  general 
body  of  those  that  stand  in  the  same  relation  to  the  subject  of  the 
law.  The  legislature  may  classify,  for  the  purpose  of  legislation,  if 
some  intrinsic  reason  exists  why  the  law  should  operate  upon  some 
and  not  upon  all,  or  should  affect  some  differently  from  others,  but 
this  classification  must  be  based  upon  differences  which  are  either 
defined  by  the  constitution,  or  are  natural  or  intrinsic,  and  which 
suggest  a  reason  that  may  rationally  be  held  to  justify  the  diversity 
in  the  legislation.  It  must  not  be  arbitrary,  for  the  mere  purpose  of 
classification.  The  class  must  be  characterized  by  some  substantial 
qualities  or  attributes,  which  render  such  legislation  necessary  or  ap- 
propriate for  the  individuals  of  the  class.  When,  however,  such  a 
class  exists,  it  may  be  singled  out  for  legislative  consideration,  pro- 
vided the  statute  extends  to  and  embraces  all  who  are  or  may  be  in 
the  like  situation  or  circumstances:  Bloss  v.  Lewis,  109  Cal.  493,  41 
Pac.  1081;  Krause  v.  Durbrov/,  127  Cal,  681,  60  Pac.  438;  WaiLe  v. 
Santa  Cruz,  89  Fed,  619. 

IV.  Special  Statutes  in  Particular  Cases, 
a.  When  Condemned  by  the  Courts.— The  following  statutes  have 
been  declared  invalid  as  violating  the  mandate  of  the  constitution 
that  the  legislature  shall  enact  no  special  or  local  law  where  a  general 
law  can  be  made  applicable:  A  statute  requiring  cities  of  fifth  class 
to  make  an  effort  to  agree  with  the  owners  of  land  sought  to  be 
condemned,  before  instituting  condemnation  proceedings:  City  of 
Pasadena  v.  Stimson,  91  Cal.  238,  27  Pac.  604;  a  statute  declaring 
that  in  cities  of  the  fifth  class  the  courts  shall  take  judicial  notice 
of  the  municipal  ordinances:  City  of  Tulare  v.  Ilevren,  126  Cal.  2J6, 
58  Pac.  5o0;  a  statute  making  it  criminal  for  barbers  to  conduct  thtir 
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business  on  Sundays:  Ex  parte  Jentzsch,  132  Cal.  468,  44  Pac.  803; 
State  V.  Granneman,  132  Mo.  326,  33  S.  W.  784;  and  a  special  statute 
providing  a  mode  for  conducting  the  election  of  the  directors  of  min- 
ing corporations:  Krause  v.  Durbrow,  127  Cal.  681,  60  Pac.  438. 
Statutes  have  also  been  condemned  as  special,  where  a  general  law 
<}ould  be  made  applicable  in  State  v.  Higgins,  51  S.  C.  51,  28  S.  E.  35; 
Openshaw  v.  Halfin,  24  Utah,  426,  68  Pac.  138;  Union  Sewer-pipe  v. 
Connelly,  99  Fed.  354.  All  of  the  above  cases  are,  of  course,  authority 
for  the  proposition  that  the  courts  are  competftnt  to  inquire  into  the 
question  whether  a  general  law  could  be  made  applicable  to  a  case 
in  which  the  legislature  has  enacted  a  special  law. 

b.  When  Upheld  as  Constitutional.— The  following  statutes  have 
been  upheld,  under  the  constitutional  provision  that  in  certain  enum- 
erated cases  no  special  or  local  statute  shall  be  enacted,  and  that  in 
all  other  cases  where  a  general  law  can  be  made  applicable,  no  special 
law  shall  be  passed:  A  statute  creating  a  new  county,  and  fixing  its 
boundaries:  People  v.  McFadden,  81  Cal.  489,  15  Am.  St.  Rep.  66,  2^: 
Pac.  851;  a  statute  changing  the  boundaries  of  a  certain  county: 
Stuart  v.  Kirley,  12  S.  Dak,  245,  81  N.  W.  147;  a  statute  allowing 
municipal  corporations  to  disincorporate  after  proceedings  prescribed 
by  law:  Mintzer  v.  Schilling,  117  Cal.  361,  49  Pac.  209;  a  statute 
relating  to  the  location  of  county  seats  in  counties  of  more  than  five 
hundred  square  miles,  though  applying  to  only  one  county:  Board  of 
Commrs.  v.  State,  147  Ind.  476,  46  N.  E.  908;  a  statute  relating  to 
the  relocation  of  county  seats,  though  affecting  but  a  single  county: 
Mode  v.  Beasley,  143  Ind.  306,  42  N.  E.  727;  a  statute  limiting  the 
compensation  and  fees  of  certain  officers  in  counties  of  less  than 
three  thousand  voters:  Clark  v.  Finley,  93  Tex.  171,  54  S.  W.  313;  a 
statute  limiting  the  fare  on  street  railways  to  three  cents  in  cities  of 
one  hundred  thousand  or  more  population:  Indianapolis  v.  Navin 
(Ind.),  47  N.  E.  525;  a  statute  regulating  the  granting  of  street  rail- 
way franchises  in  cities  of  one  hundred  thousand:  ISmith  v.  Indian- 
j-polis  St.  Piy,  Co.,  158  Ind.  425,  63  N.  E.  849;  a  special  statute  to 
amend  a  special  municipal  charter:  Carpenter  v.  People,  8  Colo.  110, 
5  Pac.  828;  Wiley  v.  Bluffton,  111  Ind.  152,  12  N.  E.  le'o;  a  statute 
dissolving  certain  school  districts,  and  attaching  them'  to  another 
-to  form  a  graded  school:  Ash  v.  Thorp  (Kan.),  68  Pac.  1067;  a  stat- 
ute regulating  the  salaries  of  the  county  clerk  and  the  county  treas- 
urer in  certain  named  counties:  Commissioners  v.  Shoemaker,  27 
Kan.  77;  Harvey  v.  Commissioners,  32  Kan.  159,  4  Pac.  153;  a  statute 
declaring  section  lines  in  certain  counties  to  be  public  highways: 
Hughes  v.  Milligan,  42  Kan.  369,  22  Pac.  313;  a  statute  creating  two 
■city  courts  in  a  certain  township,  and  prescribing  their  jurisdiction 
and  powers:  In  re  Greer,  58  Kan.  268,  48  Pac.  950;  a  statute  establish- 
ing a  county  high  school  in  a  certain  county:  Eichholtz  v.  Martin, 
53  Kan.  486,  36  Pac.  1064;  a  statute  authorizing  a  certain  school  dis- 
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trict  to  issue  bonds  to  build  a  schoolhouse:  Beach  v.  Leahy,  11  Kan. 
23;  a  statute  authorizing  the  board  of  education  of  a  certain  city 
to  issue  bonds  of  its  school  district,  upon  a  majority  vote  of  the 
electors,  to  purchase  sites  for  school  buildings,  and  to  erect  the  build- 
ings: Knowles  v.  Board  of  Education,  33  Kan.  692,  7  Pac.  561;  a 
statute  authorizing  drought-stricken  counties  to  issue  bonds  to  purchase 
grain  for  seed  and  feeding  teams:  In  re  House  Roll  No.  284,  31  Neb. 
505,  48  N.  W,  275';  a  herd  law  enabling  electors,  voting  by  districts, 
to  determine  whether  they  will  permit  stock  to  run  at  large;  Johnson 
V.  Mocabee,  1  Okla,  204,  32  Pac.  336;  and  curative  statutes  (Kelly  v. 
State,  92  Ind.  236;  Johnson  v.  Board  of  Commrs.,  107  Ind.  15,  8  N. 
E.  1),  legalizing  the  act  of  a  board  of  supervisors  in  making  a  special 
assessment  fof  a  ditch:  Eichman  v.  Supervisors,  77  Iowa,  513,  14  Am. 
St.  Eep.  308,  42  N.  W.  422;  or  legalizing  city  bonds:  SchnecTc  v.  Jef- 
fersonville,  152  Ind.  204,  52  N.  E.  212;  or  legalizing  the  defective 
organization  of  an  independent  school  district:  State  v.  Squires,  26 
Iowa,  340. 


JACKSON    PAPER    MANUFACTURING    COMPANY    v. 
COMMERCIAL   NATIONAL   BANK. 

[199  111.  151,  65  N.  E.  136.] 

PRINCIPAL  AND  AGENT.— Authority  to  Indorse  Commercial 
Paper  can  be  Implied  Only  when  the  agent  is  unable  to  perform  the 
duties  of  his  agency  without  the  exercise  of  such  authority.  In  other 
words,  the  power  of  an  agent  to  indorse  commercial  paper  for  his 
principal  must  be  a  necessary  implication  from  the  express  authority 
conferred  upon  him.     (p.  116.) 

NEGOTIABLE  PAPER— Agent— Implied  Authority  of  to  In- 
dorse.— An  agent  having  general  authority  to  manage  his  principal's 
business  has  by  virtue  of  his  employment  no  implied  authority  to 
bind  his  principal  by  making,  accepting,  or  indorsing  negotiable 
paper,     (p,  118.) 

NEGOTIABLE  PAPER  —Authority  to  Indorse— When  Does 
Jiot  Exist. — A  superintendent  of  a  corporation,  who  is  under  the  di- 
rection of  its  treasurer,  and  who  as  such  superintendent  has  charge 
of  the  buying  of  material,  and  the  hiring  of  men  and  looking  after 
the  manufacture  and  sale  of  paper,  has  no  implied  authority  to  in- 
dorse a  chock  delivered  to  him  in  payment  of  a  debt  due  his  prin- 
cipal,    (p.  118.) 

PRINCIPAL  AND  AGENT.— Authority  to  Collect  Debts  and 
Give  Discharges  Carries  no  Implication  of  Authority  to  indorse  a 
negotiable   note.     (p.    119.) 

PRINCIPAL  AND  AGENT— Acts  of  Recognition— Who  May 

not  Rely  Upon. — Though  authority  to  draw,  accept,  and  indorse  bills 

may  be  presumed  from  acts  of  recognition  in  former  instances,  yet 

those  acts  must  be  known  to  the  party  setting  them  up.     (p.  120.) 

Am.   St.    Rep.,   Vol.   93—8 


114  American  State  Reports,  A^ol.  93.        [Illinois, 

NEGOTIABLE  INSTRUIMENTS— Power  to  Indorse— When 
not  Inferable. — One  who  sees  another  opening  the  mail  of  a  corpora- 
tion, giving  orders  to  its  employes,  and  countersigning  some  of  its 
checks,  is  not  justified  in  inferring  that  he  has  authority  to  indorse 
checks  drawn  in  its  favor,     (pp.  120,  121.) 

BANKING— Eight  of  Action  on  Checks.— When  the  check  of 
a  depositor  is  presented  to  a  banker,  it  is  an  absolute  appropriation 
of  the  amount  of  the  check  to  the  holder,  if  the  deposit  is  sufficient 
to  pay  it,  and  if  payment,  is  refused,  the  holder  may  maintain  an 
action  against  the  banker,     (p.   121.) 

BANKER— Estoppel    Against.— A    Bank    Which    Certifies    a 

Check  is  estopped,  as  against  the  holder,  to  deny  that  it  possesses 
sufficient  funds  of  the  drawer  to  pay  the  check,     (p.  121.) 

BANKING— Paying  Check  to  Person  in  Possession  Without 
Authority.— The  mere  fact  that  an  agent  of  the  payee  of  a  check  has 
possession  of  it,  and  indorses  it  to  another,  who  thus  gets  possession 
and  presents  it  for  payment,  does  not  authorize  the  banker  to  make 
payment  of  it  where  the  agent  had  not,  in  fact,  authority  to  indorse 
the  check,     (p.  121.) 

PRINCIPAL  AND  AGENT.— A  person  dealing  with  an  agent 
takes  the  risk  as  to  the  extent  of  his  authority,  and  is  bound  to  in- 
quire into  it.     (p.  125.) 

PRINCIPAL  AND  AGENT— Burden  of  Proof.— When  a  check 
purports  to  be  indorsed  by  one  as  agent  of  the  payee,  the  burden  of 
proof  is  on  the  holder  to  show  authority  to  make  the  indorsement, 
(p.    125.) 

Assumpsit  upon  a  check  drawn  upon  phe  defendant  in  favor 
of  the  plaintiff.  The  defendant  recovered  judgment  in  the 
trial  court,  which  the  appellate  court  affirmed,  and  the  plain- 
tiff appealed. 

Bowen  W.  Schumacher,  for  the  appellant. 

Tenney,  McConnell,  Coffeen  &  Harding,  for  the  appellee. 

152  MAGETJDER,  C.  J.  The  errors,  assigned  by  the  ap- 
pellant and  relied  on  for  a  reversal  of  the  judgment,  are  the 
refusal  to  admit  testimony  offered  in  behalf  of  the  plaintiff, 
the  admission  of  testimony  in  behalf  of  the  defendant  over 
the  objection  of  the  plaintiff,  the  refusal  to  give  instructions 
offered  by  the  plaintiff,  the  giving  of  instructions  in  behalf 
of  the  defendant,  and  the  overruling  of  the  motion  for  a  new 
trial. 

153  i_  iphe  main  question,  arising  out  of  the  action  of  the 
trial  court  in  the  admission  and  refusal  of  testimony,  and  in 
the  giving  and  refusal  of  instructions,  relates  to  the  authority 
of  the  superintendent  of  a  manufacturing  corporation  to  in- 
dorse a  check,  made  payable  to  the  order  of  that  corporation. 
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and  given  in  payment  of  a  debt,  created  by  the  purchase  of 
goods  from  the  corporation  by  the  drawer  of  the  check. 

The  appellant  was  engaged  in  the  manufacture  and  sale  of 
paper  at  Jackson,  Michigan.  In  January,  1895,  it  employed 
one  Charles  A.  Jackson  to  act  as  superintendent  of  its  mill 
at  Jackson,  Michigan;  and  he  continued  to  act  as  such  super- 
intendent from  January,  1895,  to  the  latter  part  of  December, 
1896,  or  the  1st  of  January,  1897.  In  December,  1896,  Jack- 
son went  to  Chicago  to  solicit  orders  for  the  company,  and 
to  make  sales  of  paper  for  it.  J.  Herz  &  Son  and  E.  W.  Copc- 
lin  &  Co.,  paper  dealers  of  Chicago,  were  customers  of  the  ap- 
pellant. J.  Herz  &  Son  were  indebted  to  the  appellant  at  that 
time  in  the  sum  of  between  three  and  four  hundred  dollars. 
Jackson  went  to  see  J.  Herz  &  Son  at  their  store  in  Chicago, 
and  settled  with  them  their  account  with  appellant.  J.  Herz  & 
Son  on  December  18,  1896,  gave  to  Jackson  their  check  of  that 
date  for  three  hundred  and  twenty-five  dollars  and  sixty-five 
cents,  payable  to  the  order  of  the  Jackson  Paper  Manufactur- 
ing Company,  and  drawn  upon  the  Commercial  National  Bank 
of  Chicago.  Jackson  took  this  check  to  E.  W.  Copelin  &  Co. 
of  Chicago,  and  asked  E.  W.  Copelin  to  cash  it  for  him.  Cope- 
lin had  done  business  with  the  appellant,  and  had  visited  the 
mill  of  appellant  at  Jackson,  Michigan,  and  had  seen  C.  A. 
Jackson  there  acting  as  superintendent  and  manager  of  the 
mill.  Jackson  indorsed  the  check  as  follows :  "Jackson  Paper 
Mfg.  Co.,  C.  A.  Jackson,  Supt."  and  turned  it  over  to  Copelin. 
Copelin  procured  the  check  to  be  certified  by  the  Commercial 
National  Bank,  upon  which  it  was  drawn,  and  gave  Jackson 
the  cun'cncy  for  it.  Copelin  the  indorsed  the  check  over  to 
the  American  Exchange  National  ^^*  Bank,  with  which  he 
did  business,  and  deposited  it  to  his  credit  in  the  American 
Exchange  National  Bank.  The  check  went  through  the  Chi- 
cago clearing-house  on  December  19,  1896,  and  was  paid  by 
the  Commercial  National  Bank  on  December  21,  1896.  The 
amount  thereof  was  charged  to  the  account  of  J.  Herz  &  Son, 
the  drawers  of  the  check. 

When  Jackson  thus  obtained  the  money  upon  the  check 
from  Copelin,  he  did  not  remit  the  money  to  the  Jackson 
Paper  Manufacturing  Company  in  Michigan;  and  the  amount 
thereof  was  never  received  by  the  appellant.  The  appellant 
learned  nothing  of  the  whereabouts  of  Jackson  until  in  Janu- 
ary, 1897,  when  it  then  learned  of  his  death  by  suicide  in  New 
Orleans.     About  the  same  time  it  learned  of  his  collection 
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of  this  money  from  J.  Ilcrz  &  Son  through  letters  received 
from  the  latter. 

If  C.  A.  Jackson  had  authority  to  indorse  the  name  of  ap- 
pellant to  the  check,  so  as  to  transfer  good  title  thereto  to  E. 
W.  Copelin  &  Co.,  then  the  judgments  of  the  lower  courts  are 
correct,  hut  if  he  had  no  authority  to  indorse  the  check  for 
the  appellant,  then  such  judgments  arc  wrong,  and  the  rulings 
of  the  court  below  in  the  admission  and  exclusion  of  evidence 
and  in  the  giving  and  refusal  of  instructions  were  erroneous. 

The  evidence  is  clear  and  uncontradicted,  that  Jackson  had 
no  express  authority  from  the  appellant  to  indorse  checks 
in  its  name.  Indeed,  it  is  not  contended  by  the  appellee  that 
Jackson  had  any  express  authority  to  make  any  such  indorse- 
ments, but  it  is  claimed  that  he  had  implied  authority  so  to 
do.  The  appellee  contends  that  his  authority  to  make  the  in- 
dorsement is  to  be  implied  from  the  nature  of  his  duties  as 
appellant's  superintendent  and  manager,  and  from  his  con- 
duct in  connection  with  the  business  of  appellant. 

As  superintendent  of  the  mill,  Jackson  was  under  the  direc- 
tion of  Nathan  S.  Potter,  who  was  the  treasurer  *^*  and  man- 
aging director  of  the  corporation.  Jackson  had  charge  of 
the  buying  of  the  material,  and  of  the  hiring  of  the  men,  and 
looked  after  the  manufacture  and  sale  of  paper.  He  was  paid 
a  certain  annual  salary,  and  was  entitled  to  a  percentage  of 
the  net  profits  of  the  business  in  excess  of  a  certain  amount. 
His  brother.  Gale  Jackson,  was  the  bookkeeper  of  the  corpora- 
tion. Appellant  had  a  president,  a  treasurer  and  a  secretary, 
though  the  president  and  secretary  appeared  to  take  but  little 
active  management  of  the  company^s  business.  Solnetimes, 
when  Jackson  was  traveling,  he  collected  money  from  custom- 
ers of  the  appellant,  which  was  charged  by  his  brother,  the 
bookkeeper,  to  his  account,  but  the  testimony  tends  to  show 
that  appellant  had  no  knowledge  of  these  charges  until  after 
the  death  of  Jackson.  Sometimes,  when  Jackson  was  on  a 
trip  for  the  company  for  the  purpose  of  selling  goods,  or  mak- 
ing collections,  he  would  adjust  accounts  due  to  the  company. 
It  was  not  shown  that  any  collections  made  by  him  had  ever 
been  paid  by  check,  payable  to  the  order  of  the  appellant,  ex- 
cept the  check  here  in  controversy.  It  was  shown  that  the 
letter-head  of  the  Jackson  Paper  Manufacturing  Company  had 
printed  at  the  top  of  it,  not  only  the  names  of  the  president 
of  the  company  and  the  treasurer  of  the  company,  but  also 
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the  name  of  "C.  A.  Jackson,  Supt.''  The  only  person,  who 
had  express  authority  to  sign  notes  for  the  company,  and  draw 
checks  for  the  company,  and  indorse  its  paper  and  checks,  was 
Nathan  S.  Potter,  the  treasurer,  who,  as  managing  director, 
had  also  the  general  supervision  and  management  of  the  busi- 
ness. Sometimes,  one  P.  B.  Loomis,  Jr.,  the  secretary  of  the 
company,  indorsed  Potter's  name  when  he  was  absent.  It  ap- 
pears, also,  that  Potter  sometimes  authorized  Gale  Jackson, 
the  bookkeeper,  to  indorse  checks  and  drafts  in  Potter's  name 
for  deposit  in  the  People's  National  Bank  of  Jackson,  Michi- 
gan, where  appellant  kept  its  account.  It  is  also  shown  that 
Jackson  sometimes  countersigned  ^°"  checks  drawn  by  appel- 
lant upon  its  own  bank,  that  is  to  say,  he  wrote  his  name 
across  the  end  of  the  check  over  the  word  "countersign,"  though 
this  was  not  done  in  the  case  of  all  checks  drawn  by  appellant 
upon  its  bank.  The  checks,  so  countersigned  by  him,  were 
drawn  by  appellant  to  pay  for  purchases,  which  Jackson  would 
make  for  the  use  of  the  mill;  and  the  object  of  such  counter- 
signing was  to  show  that  the  amount  of  the  purchase  was  cor- 
rect, Jackson  having  charge  of  the  purchase  of  material  to 
be  used  in  the  manufacture  of  paper  by  the  appellant.  The 
checks,  however,  given  by  the  appellant,  were  all  drawn  by 
Potter,   the  treasurer. 

The  weight  of  authority  seems  to  be  in!  favor  of  the  con- 
tention of  appellant,  that  authority  to  indorse  commercial 
paper  can  only  be  implied,  where  the  agent  is  unable  to  per- 
form the  duties  of  his  agency  without  the  exercise  of  such  au- 
thority. In  other  words,  the  power  of  an  agent  to  indorse  com- 
mercial paper  for  his  principal  must  be  a  necessary  implica- 
tion from  an  express  authority  conferred  upon  such  agent. 
Wherever  such  power  is  implied  from  the  acts  of  the  agent, 
the  acts,  subject  to  such  implication,  must  be  acts  of  a  kind 
like  those  from  which  the  implication  is  drawn. 

Parsons  in  his  work  on  Contracts,  volume  1,  sixth  edition, 
page  62,  says:  "An  agent's  acts  in  making  or  transferring  ne- 
gotiable paper  (especially  if  by  indorsement)  are  much  re- 
strained. It  seems  that  they  can  be  authorized  only  by  ex- 
press and  direct  authority,  or  by  some  express  power  which  nec- 
essarily implies  these  acts,  because  the  power  cannot  be  executed 
without   them." 

The  power  of  an  agent  to  bind  the  principal  by  the  making 
or  indorsing  of  negotiable  paper  can  only  be  charged  against 
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the  principal  by  necessary  implication,  where  the  duties  to 
be  performed  cannot  be  discharged  without  the  exercise  of 
such  a  power,  or  where  the  power  is  a  manifestly  necessary 
and  customary  incident  of  the  character  bestowed  upon  the 
agent,  and  where  the  power  ^^"^  is  practically  indispensable 
to  accomplish  the  object  in  view.  An  agent  cannot  bind  his 
principal  by  making  or  indorsing  notes  for  his  own  benefit,  or 
the  benefit  of  third  persons :  Mechem  on  Agency,  sees.  389-393. 

It  is  true  that  Jackson  was  the  superintendent  of  appel- 
lant's mill,  and  managed  the  business  of  running  the  mill; 
but  "an  agent  having  general  authority  to  manage  his  prin- 
cipal's business  has,  by  virtue  of  his  employment,  no  implied 
authority  to  bind  his  principal  by  making,  accepting  or  in- 
dorsing negotiable  paper.  Such  an  authority  must  be  ex- 
pressly conferred,  or  be  necessarily  implied  from  the  peculiar 
circumstances  of  each  case.  It  may  undoubtedly  be  conferred 
and  by  implication,  but  it  will  not  be  presumed  from  the  mere 
appointment  as  general  agent":  Mechem  on  Agency,  sec.  398. 

Daniel  in  his  work  on  Negotiable  Instruments,  volume  1, 
fourth  edition,  section  292,  says:  "When  the  authority  to  exe- 
cute or  indorse  a  negotiable  instrument  is  sought  to  be  deduced 
from  an  agency  to  do  certain  other  acts,  it  must  be  made  to 
appear  affirmatively  that  the  signing  or  indorsement  of  such 
an  instrument  was  within  the  general  objects  and  purposes  of 
the  authority,  which  was  actually  conferred.  And  in  inter^ 
preting  the  authority  of  the  agent,  it  is  to  be  strictly  con- 
strued." "We  fail  to  discover  anything  in  the  record  in  the 
present  case  to  show  that  the  power  to  indorse  the  check  here 
in  controversy  was  within  the  general  objects  and  purposes  of 
the  authority  conferred  upon  Jackson.  Instead  of  transmit- 
ting the  check  to  the  appellant,  he  assumed  to  sign  appellant's 
name  upon  the  back  of  the  check,  and  to  obtain  the  cash  for 
it.  The  indorsement  was  evidently  made  for  his  own  bene- 
fit. There  is,  of  course,  some  evidence  tending  to  show  that 
the  trip  made  by  him  to  Chicago  was  a  trip  taken  in  the  in- 
terest of  the  business  of  the  appellant,  but  his  accounts  show 
that  there  was  paid  to  him  during  the  time  of  his  trip  suffi- 
cient money  for  his  expenses.  Copelin  &  Co.,  who  cashed  the 
check  upon  his  indorsement,  ^^^  had  no  business,  on  the 
eighteenth  day  of  December,  1896,  when  the  check  was  cashed, 
with  the  appellant,  or  with  Jackson,  as  the  agent  of  appellant. 
There  is  nothing  to  show  that  Copelin  &  Co.  at  that  time  owed 
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the  appellant  anything,  or  purchased  any  goods  from  the  ap- 
pellant at  that  time  through  Jackson,  as  appellant's  agent. 
It  may  be  that  Jackson  had  authority  at  that  time  to  collect 
debts  that  may  have  been  due  to  the  appellant  as  his  employer, 
but  "authority  to  collect  debts  and  give  discharges  carries  no 
implication  of  authority  to  indorse  a  negotiable  note":  1 
Daniel  on  Negotiable  Instruments,  4th  ed.,  sec.  293.  "The 
nature  and  extent  of  an  implied  authority  are  deemed  to  be 
limited  to  acts  of  a  like  nature  with  those  from  which  it  is 
implied":  1  Am.  &  Eng.  Ency.  of  I^w,  2d  ed.,  1002.  It 
is  not  shown  by  any  evidence  whatever  in  the  record,  that  Jack- 
son ever  indorsed  a  check  for  the  appellant,  except  the  check 
here  in  controversy.  It  is  not  proven  that  he  ever  did  any 
such  act  as  the  indorsement  of  a  check  or  note,  which  was 
approved  and  ratified  by  the  appellant  after  it  was  done. 

The  statements,  made  by  the  text-writers  above  referred  to, 
appear  to  be  sust-ained  by  the  decided  cases:  Boord  v.  Strauss, 
39  Fla.  381,  22  South.  713;  Gregory  v.  Loose,  19  Wash.  599, 
54  Pac.  33;  Dodge  v.  National  Exchange  Bank,  30  Ohio  St. 
1 ;  Doubleday  v.  Kress,  50  N.  Y.  410,  10  Am.  Rep.  502 ;  Smith 
V.  Co-operative  Dress  Assn.,  12  Daly,  304;  Atkinson  v.  St. 
Croix  Mfg.  Co.,  24  Me.  176;  Middlesex  County  Bank  v.  Hirsch 
Bros.  etc.  Co.,  24  N.  Y.  St.  Eep.  297,  4  N.  Y.  Supp.  385; 
Graham  v.  United  States  Sav.  Inst.,  46  Mo.  186;  Smith  v. 
Gibson,  6  Blackf.  370;  Eailway  Equipment  etc.  Co.  v.  Lincoln 
Nat.  Bank,  82  Hun,  9,  31  N.  Y.  Supp.  44;  New  York  Iron 
Mine  v.  First  Nat.  Bank  of  Negaunee,  39  Mich.  644;  Van- 
bibl)er  v.  Bank  of  Louisiana,  14  La.  Ann.  481,  74  Am.  Dec. 
442;  Jackpon  v.  Bank,  92  Tenn.  154,  36  Am.  St.  Rep.  81, 
20  S.  W.  820. 

While  it  is  well  settled  that  an  authority  to  draw,  accept 
or  indorse  bills  may  be  presumed  from  acts  of  recognition  in 
former  instances,  yet  those  acts  must  be  known  to  the  party 
setting  them  up:  Rawson  v.  Curtiss,  19  111.  456;  Maxey  v. 
Heckethorn,  44  111.  437;  St.  John  v.  i^"  Redmond,  9  Porter, 
432;  Cash  v.  Taylor,  8  L.  J.  K.  B.,  0.  S.,  262;  Chitty  on  Bills, 
13th  Am.  ed.,  41,  *32.  That  is  to  say,  where  a  part}',  accepting 
a  check  or  note  or  bill  indorsed  by  an  agent  and  shown  upon  its 
face  to  be  indorsed  by  an  agent,  maintains  that  the  agent  had 
apparent  authority  f»*make  such  indorsement,  he  must  prove 
that  the  facts,  giving  color  of  authority  to  the  agent,  were 
known  to  him.     If  such  person  has  no  knowledge  of  such  facts. 
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he  does  not  act  upon  them,  or  part  with  anytliing  on  the  faith 
of  any  apparent  authority,  and,  therefore,  is  not  in  a  position 
to  claim  anything  from  such  apparent  authority :  1  Daniel  on 
Negotiable  Instruments,  4th  ed.,  sec.  297,  and  other  authorities 
last  above  referred  to.  Chitty  on  Bills,  thirteenth  Aijierican 
edition,  page  41,  says:  "But  it  must  appear  that  the  bill  or 
note  is  taken  upon  the  faith  of  prior  similar  transactions;  and, 
therefore,  the  holder  of  a  bill  purporting  to  be,  but  not  in 
fact,  accepted  by  the  person  to  whom  it  is  addressed,  cannot 
recover  against  the  apparent  acceptor  by  proving  a  fact  subse- 
quently discovered,  that  on  a  former  occasion  the  defendant 
had  given  a  general  authority  to  the  person,  who  accepted  in 
his  name,  to  accept  bills  for  him ;  to  make  such  authority  avail- 
able, the  holder  must  show  either  that  the  authority  remained 
unrevoked  at  the  time  of  the  acceptance,  or  that  he  took  the  bill 
on  the  faith  of  such  authority.'^ 

It  is  insisted  by  the  appellant  that  the  appellee  bank  did 
not  show,  and  did  not  propose  to  show,  that  appellee  had  any 
knowledge  of  the  acts  relied  upon,  as  showing  by  implication 
the  authority  of  Jackson  to  indorse  the  check.  To  this  con^ 
tention  the  appellee  replies  that  it  was  not  necessary  for  it 
to  prove  its  knowledge  of  prior  similar  transactions,  and  that 
it  accepted  and  paid  the  check  on  the  faith  of  such  trans- 
actions, but  that  it  was  sufficient  if  Copelin  &  Co.,  who  pur- 
chased the  check  from  Jackson,  had  such  knowledge.  In  other 
words,  the  question,  as  presented  by  the  appellee,  is  whether 
Copelin  &  Co.  obtained  good  title  to  the  check  through  the  in- 
dorsement ***^  of  Jackson.  Appellee  claims  that,  if  Copelin 
&  Co.  had  good  title  to  the  check,  that  firm  would  transfer 
by  its  indorsement  no  worse  title  than  it  had.  Without  stop- 
ping to  discuss  this  contention,  or  to  pass  any  opinion  upon 
it,  it  may  be  admitted  for  the  purposes  of  this  ease  to  be 
correct,  and  yet  the  question  remains,  whether  there  were  any 
acts  or  circumstances  brought  home  to  the  knowledge  of  Cope- 
lin &  Co.  which  would  justify  them  in  purchasing  this  check 
upon  Jackson's  indorsement  without  making  inquiry  as  to  his 
authority.  It  is  true  that  Copelin  had  been  to  Jackson,  Michi- 
gan, and  had  seen  Jackson  in  charge  of  appellant's  mill,  and 
had  seen  him  engaged  in  the  management  of  appellant's  busi- 
ness. There  is  also  evidence  to  the  effeolUthat  he  saw  Jackson 
opening  mail,  and  giving  orders  to  the  men  in  the  employ  of 
the  company,  and  countersigning  some  of  the  checks  drawn 
by  the  company  upon  its  bank  to  pay  for  material.     But,  un- 
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der  the  authorities  above  referred  to  and  quoted  from,  none 
of  these  acts  were  sufficient  to  justify  Copelin  &  Co.  in  infer- 
ring that  Jackson  had  authority  to  indorse  the  check. 

The  check  was  drawn  by  J.  Herz  &  Son  upon  the  appellee 
bank.  In  the  present  case,  it  is  not  denied  that  Herz  &  Son 
had  funds  enough  in  the  appellee  bank  to  pay  the  check,  so 
drawn,  by  them  to  the  order  of  appellant.  The  doctrine  of 
this  court  is  that,  "when  the  check  of  a  depositor  is  presented 
to  the  banker,  if  the  deposit  is  sufficient  to  pay  the  check,  it 
is  an  absolute  appropriation  of  the  amount  of  the  check  to  the 
holder,  and  that  the  contract,  implied  by  law  between  the 
banker  and  his  depositor  for  the  benefit  of  whoever  may  be- 
come the  holder  of  the  check,  is  one  upon  which  such  holder 
can  maintain  an  action" :  Gage  Hotel  Co.  v.  Union  Nat.  Bank, 
171  HI.  531,  63  Am.  St.  Eep.  270,  49  N.  E.  420.  In  the 
present  case  it  appears  that  the  check  was  certified  by  the  ap- 
pellee. By  such  act  of  certification  appellee  assumed  the  duty 
to  pay  the  check  only  to  the  appellant,  the  payee  therein,  or 
upon  appellant's  ^^^  genuine  indorsement.  Having  direct  no- 
tice of  Jackson's  agency  by  his  signature  upon  the  back  of  the 
check  as  superintendent,  appellee  was  bound  to  take  notice  of 
the  limitations  upon  his  authority.  When  it  certified  the 
check,  it  entered  into  an  absolute  undertaking  to  pay  it  when 
presented  at  any  time  within  the  time  fixed  by  the  statute  of 
limitations,  and  was,  therefore,  estopped  to  deny  that  it  pos- 
sessed sufficient  funds  of  the  drawer  to  pay  the  check :  ]\Ietro- 
politan  Nat.  Bank  v.  Jones,  137  111.  634,  31  Am.  St.  Rep. 
403,  27  N.  E.  533;  Middlesex  County  Bank  v.  Hirsch  Bros, 
etc.  Co.,  24  N.  Y.  St.  Eep.  297,  4  N.  Y.  Supp.  385;  Smith 
V.  Co-operative  Dress  Assn.,  12  Daly  (N.  Y.),  304;  Dowden 
V.  Cryder,  55  N.  J.  L.  329,  26  Atl.  941. 

The  mere  fact  that  Jackson  was  in  possession  of  the  check 
which  hu  thus  obtained  from  J.  Herz  &  Son  did  not  authorize 
him  to  transfer  it  to  Copelin  &  Co.,  or  authorize  Copelin  & 
Co.  to  purchase  it  from  him  upon  his  indorsement  of  appel- 
lant's name  thereon;  nor  was  any  authority  thereby  conferred 
upon  the  appellee  bank  to  pay  the  same.  In  Dodge  v.  Na- 
tional Exchange  Bank,  30  Ohio  St.  1,  it  was  held  that  "the 
rightful  possession  of  a  check,  made  payable  to  the  order  of 
a  particular  person,  confers  no  authority  on  the  drawee  to  pay 
the  same  to  the  person  having  such  possession,  without  the 
genuine  indorsement  of  the  payee,"  and  that,  if  the  drawee 
relies  upon   false  representations    as  to    identity,   for    which 
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neither  the  drawer  nor  payee  is  responsible,  he  makes  payment 
to  a  wrong  person  at  his  peril. 

In  Doubleday  v.  Kress,  50  N.  Y.  410,  10  Am.  Rep.  502, 
it  was  held  that  the  possession  by  an  assumed  agent  of  a  prom- 
issory note,  payable  to  the  order  of  the  payee,  and  not  indorsed 
by  him,  is  not  alone  sufficient  evidence  of  his  authority  to  au- 
thorize a  payment  thereof  to  him.  In  Smith  v.  Co-operative 
Dress  Assn.,  12  Daly,  304,  it  was  held  that  a  party  making 
a  special  contract  with  the  general  manager  of  a  corporation 
knows  that  he  is  making  it  with  a  mere  agent,  and'  he  is 
bound  at  his  peril  to  ascertain  the  agent's  real  authority.  In 
Atkinson  v.  St.  Croix  Mfg.  Co.,  24  Me.  176,  it  was  held  that 
^'^^  proof  that  a  person  was  an  agent  of  an  incorporated  com- 
pany, and  had  charge  of  the  business  of  said  company  at  a 
certain  place,  was  not  alone  sufficient  to  show  that  such  per- 
son was  authorized  to  draw  a  note  or  bill  in  behalf  of  the  com- 
pany, and  that  the  acceptance  of  a  draft  by  the  treasurer  of  an 
incorporated  company  without  evidence  of  any  authority  in 
him  to  perform  such  acts  did  not  thereby  render  the  company 
liable   thereon. 

In  Smith  v.  Gibson,  6  Blackf.  370,  it  was  held  that  the  au- 
thority of  an  agent  to  buy  and  sell  goods  for  his  principal  did 
not  confer  a  power  to  bind  him  by  drawing  or  indorsing  bills 
a,nd  notes,  and  that  no  agency  will  be  implied  in  such  cases, 
unless  there  is  some  evidence  of  recognition  by  the  principal 
in  the  particular  case,  or  in  similar  cases.     • 

In  Railway  Equipment  etc.  Co.  v.  Lincoln  Nat.  Bank,  83 
Hun,  9,  31  N.  Y.  Supp.  44,  which  was  an  action  brought  to 
recover  for  the  conversion  of  certain,  checks  belonging  to  the 
plaintiff,  it  was  held  that  the  fact,  that  the  agent  there  was 
held  out  as  the  manager  of  the  business  of  the  corporation, 
in  no  way  authorized  the  conclusion,  that  he  had  the  right  to 
bind  the  corporation  by  his  signature  to  commercial  paper. 

In  New  York  Iron  Mine  v.  Bank  of  Negaunee,  39  ^Mich. 
€44,  it  was  held  that  a  general  agent,  without  being  specially 
empowered  so  to  do,  had  no  authority  to  make  promissory 
notes  in  the  name  of  his  principal,  and  that,  where  a  general 
agent  in  Michigan  was  accustomed  to  indorse  the  company's 
paper  for  collection  or  discount,  and  to  draw  on  the  treasurer 
in  New  York  for  the  current  needs  of  his  corporation  and  his 
drafts  were  duly  paid,  this  could  not  imply  authority  in  the 
agent  to  make  promissory  notes  in  the  name  of  the  corpora- 
tion. 
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In  Vanbibbcr  v.  Bank  of  Louisiana,  1-i  La.  Ann.  481,  74 
Am.  Dec.  442,  it  appeared  that  the  drawers  of  a  check  were 
accustomed  to  have  deposits  of  funds  at  the  bank,  and  to  draw- 
occasionally  against  the  same,  and  it  was  there  said:  "The 
drawers  of  this  check  requested  the  bank  to  pay  its  amount  to 
plaintiffs,  or  order.  The  bank  had  no  right  to  pay  it  to  ^"^ 
any  other  person.  It  has,  however,  paid  it  upon  a  forged  in- 
dorsement, and  the  amount  of  the  check  must  be  considered 

to  be  still  in  the  bank,  subject  to  the  rights  of  plaintiffs 

If  there  was  negligence  anywhere,  it  was  upon  the  part  of 
the  bank.  Their  duty  to  their  depositor  required  them  to 
be  satisfied  that  the  indorsement  of  the  check  was  that  of  the 

payees It  is  also   established    that    the    collector  was 

never  authorized  by  the  plaintiffs  to  indorse  any  check  drawn 
to  the  order  of  the  firm,  or  any  check.'* 

In  Graham  v.  United  States  Sav.  Inst.,  46  Mo.  186,  which 
was  a  case  similar  in  its  facts  to  the  case  at  bar,  it  was  said 
by  the  court :  "This  suit  is  brought  to  recover  the  amount  of 
two  checks,  which  were  drawn  on  the  defendant  by  third  par- 
ties in  favor  of  the  plaintiffs  and  made  payable  to  their  order. 
The  drawers  delivered  the  checks  to  the  plaintiffs'  collecting 
agent,  one  Dixon,  in  settlement  of  certain  bills  which  the  lat- 
ter had  in  charge  for  collection,  being  bills  due  from  the 
drawer  of  the  checks  to  the  plaintiffs.  Dixon  indorsed  the 
defendant's  firm  name  upon  the  checks  and  presented  them 
at  the  bank  and  drew  the  money  upon  them,  which  he  seems 
to  have  appropriated  to  his  own  use,  without  rendering  any 

account  thereof  to  the  plaintiffs The  question  presented 

is  purely  one  of  agency.  Was  Dixon  the  plaintiffs'  agent  to 
indorse  negotiable  paper  given  in  settlement  of  debts  due  to 
his  employers?  He  was  their  agent  to  adjust  such  claim^!  and 
receive  the  amounts  due  upon  them,  and  to  do  those  subordi- 
nate and  incidental  things  usual  and  customary  in  the  accom- 
plishment of  the  main  purpose  had  in  view,  to  wit,  the  col- 
lection. The  main  purpose  had  been  accomplished  when  he 
had  received  the  checks  payable  to  his  principals.  His  duties 
as  a  collector  ceased  at  that  point.  His  next  duty  was  to  ac- 
count with  his  employers  for  the  proceeds  of  his  collections, 
and  turn  over  the  checks  to  them,  to  be  disposed  of  as  they 
might  judge  proper.  The  indorsement  of  the  ^^^  checks  was 
no  necessary  incident  of  the  collection  of  the  accounts." 

In  Jackson  v.  Bank,  93  Tenn.  154,  36  Am.  St.  Eep.  81,  20 
S.  W.  820,  which  is  also  a  case  similar  in  its  facts  to  the  case 
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at  bar,  the  supreme  court  of  Tennessee  says:  "No  authority 
will  be  implied  from  an  express  authority.  Whatever  powers 
are  strictly  necessary  to  the  effectual  exercise  of  the  express 
powers  will  be  conceded  to  the  agent  by  implication.  In  order, 
therefore,  that  the  authority  to  make  or  draw,  accept  and  in- 
dorse commercial  paper  as  the  agent  of  another  may  be  implied 
from  some  other  express  authoritj^^  it  must  be  shown  to  be 
strictly  necessary  to  the  complete  execution  of  the  express 
power.  The  rule  is  strictly  enforced,  that  the  authority  to 
execute  and  indorse  bills  and  notes  as  agent,  will  not  be  im- 
plied from  an  express  authority  to  transact  some  other  busi- 
ness, unless  it  is  absolutely  necessary  to  the  exercise  of  express 
authority:  Tiedeman  on  Commercial  Paper,  sec.  77.  Posses- 
sion of  a  check,  payable  to  order,  by  one  claiming  to  be  agent 
of  the  payee,  is  not  prima  facie  proof  of  authority  to  demand 
payment  in  the  name  of  the  true  owner:  Tiedeman  on  Com- 
mercial Paper,  sec.  312,  A  bank  is  obliged  by  custom  to  honor 
checks  payable  to  order,  and  pays  them  at  its  peril  to  any  other 
than  the  person  to  whose  order  they  are  made  payable:  Tiede- 
man on  Commercial  Paper  sec.  431.  It  must  see  that  the 
check  is  paid  to  the  payee  therein  named  upon  his  genuine  in- 
dorsement, or  it  will  remain  responsible:  Pickle  v.  Muse,  88 
Tenn.  380,  12  S.  W.  919.  An  authority  to  receive  checks  in 
lieu  of  cash  in  payment  of  bills,  placed  in  the  hands  of  an 
agent  for  collection,  does  not  authorize  tjie  agent  to  indorse 
and  collect  the  checks:  Graham  v.  United  States  Sav.  Inst., 
46  Mo.  186;  1  Wait's  Actions  and  Defenses,  284;  1  Daniel  on 
Negotiable  Instruments,  sec.  294.  The  indorsement  of  the 
check  was  not  necessary  incident  to  the  collection  of  the  ac- 
counts: Graham  v.  United  States  Sav.  Inst.,  46  Mo.  186.  It 
follows  that  a  drummer  or  commercial  traveler,  employed  to 
sell  and  take  orders  for  goods,  to  collect  accounts  and  receive 
money  and  ^^^  checks  payable  to  the  order  of  his  principal, 
is  not,  by  implication,  authorized  to  indorse  such  principal's 
name  to  such  checks.  No  equitable  considerations  can  be  in- 
voked to  soften  seeming  hardships  in  the  enforcement  of  the 
laws  and  rules  fixing  liability  on  persons  handling  commercial 
paper.  These  laws  are  the  growth  of  ages,  and  the  result  of 
experience,  having  their  origin  in  necessity.  The  inflexibility 
of  these  rules  may  occasionally  make  them  seem  severe,  but 
in  them  is  found  general  security":  See,  also,  Chicago  Electric 
Light  Renting  Co.  v.  Hutchinson,  25  HI.  App.  476;  Commer- 
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cial  Nat.  Bank  v.  Lincoln  Fuel  Co.,  67  111.  App.  1G6 ;  Beattie 
V.  National  Bank  of  Illinois,  174  111.  571,  66  Am.  St.  Eep.  318, 
51  N.  E.  602. 

A  person  dealing  with  an  agent  takes  the  risk  as  to  the  ex- 
tent of  his  authority,  and  is  bound  to  inquire  into  his  author- 
ity: Eeynolds  v.  Ferree,  86  111.  570,  and  authorities  last  above 
referred  to. 

The  rulings  of  the  court  below  upon  the  admission  and  ex- 
clusion of  evidence,  and  its  action  in  giving  and  refusing  in- 
structions, were  in  opposition  to  the  views  hereinbefore  ex- 
pressed. We  are,  therefore,  of  the  opinion  that  the  trial  court 
erred  in  this  respect. 

2.  It  was  held  by  the  court  below,  in  the  instructions  given 
by  it  to  the  jury,  that  the  burden  of  disproving  the  authority 
of  Jackson  to  indorse  the  name  of  the  appellant  upon  the  check 
in  question  was  upon  the  appellant.  In  our  opinion  this  hold- 
ing was  wrong.  The  appellant  asked  the  court  to  instruct  the 
jury,  that  "the  burden  of  showing  the  authority  of  a  stranger 
to  a  check  to  indorse  the  same  for  the  payee  is  upon  the  drawee, 
if  he  would  escape  liability  to  pay  over  again  to  the  payee," 
and  this  instruction  was  refused  by  the  court.  It  should  have 
been  given.  Where  one  attempts  to  take  advantage  of  the  act 
of  an  agent,  it  is  for  him  to  show  the  authority  of  that  agent. 
The  appellee  relied  for  its  defense  upon  the  proposition  that 
C.  A.  Jackson  had  authority  to  indorse  appellant's  name  upon 
the  check,  and,  therefore,  ^*^**  the  burden  was  upon  the  appellee 
to  prove  such  authority. 

In  Plardesty  v.  Newby,  28  Mo.  567,  75  Am.  Dec.  137,  it  was 
held  that,  where  a  matured  negotiable  promissory  note  is  de- 
livered by  the  payee  ■without  indorsement  to  an  agent  for  col- 
lection, the  possession  of  the  note  by  the  latter  will  not  raise 
a  presumption  that  he  has  authority  to  assign  the  same,  and 
the  burden  of  proving  an  assignment  by  authority  of  the  payee 
rests  upon  the  party  claiming  under  such  alleged  assignment. 
In  Hays  v.  Lynn,  7  Watts,  525,  it  was  said  by  the  court:  "A 
party  who  avails  himself  of  the  act  of  an  agent  must,  in  order 
to  charge  the  principal,  prove  the  authority  under  which  the 
agent  acted.  The  burthen  of  the  proof  lies  on  him  to  establish 
the  agency  and  the  extent  of  it."  In  Morgan  v.  Bank  of  New 
York,  1  Duer  (N.  Y.),  438,  it  wns  said  by  the  court:  "When  a 
bill  or  check  is  payable  to  order,  to  justify  the  application  to 
its  payment  of  the  funds  of  the  drawer,  it  must  be  proved  that 
the  required  order  was  in  fact  given — in  other  words,  it  must 
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be  proved  tiiat  the  indorsement  was  genuine — and  the  burden 
of  this  proof  rests  upon  the  person  or  bank  upon  whom  the 
bill  or  check  is  drawn."  In  Bank  of  University  v.  Tuck,  101 
Ga.  104,  28  S.  E.  168,  it  was  held  that  the  maker  of  a  negotiable 
promissory  note  pays  the  amount  due  thereon  to  any  person 
other  than  the  holder  at  his  own  risk,  and  a  defense  to  an  ac- 
tion on  such  note,  setting  up  payment  to  one  authorized  by  the 
holder  to  collect  for  him,  casts  upon  the  defendant  the  burden 
of  showing,  not  only  that  he  has  paid  the  money,  but  that  he 
has  made  payment  to  a  person  authorized  by  the  holder  to  re- 
ceive it,  or  else  that  it  actually  reached  the  holder's  hands.  In 
Commercial  Nat.  Bank  v.  Lincoln  Fuel  Co.,  67  111.  App.  166, 
it  was  said:  "But  the  more  fact  that  Gordon  &  Co.  had  pos- 
session of  the  check  affords  no  presumption  of  their  authority 
to  indorse  it,  nor  would  mere  authority  possessed  by  Gordon  & 
Co.  to  accept  checks  from  customers  of  appellee  for  ^"'^  coal 
sold  give  to  them  either  express  or  implied  authority  to  indorse 
such  checks  by  the  name  of  appellee.  And  if  the  drawee  of 
such  a  check  pays  the  same  upon  an  indorsement  that  is  not 
genuine,  or  is  not  authorized,  it  does  so  at  its  peril,  and  the 
burden  of  showing  the  authority  of  the  stranger  to  the  check 
to  indorse  the  same  for  the  payee  would  be  upon  the  drawee, 
if  it  would  escape  liability  to  pay  it  over. again  to  the  payee": 
Jackson  v.  Bank,  92  Tenn.  154,  36  Am.  St.  Eep.  81,  20  S.  W. 
820. 

The  judgment  of  the  appellate  court,  and  the  judgment  of 
the  superior  court  of  Cook  county,  are  reversed,  and  the  cause 
is  remanded  to  the  superior  court  of  Cook  county  for  further 
proceedings  in  accordance  with  the  views  herein  expressed. 


An  Agent  with  general  authority  to  manage  hia  principal's  busi- 
ness has  no  implied  authority  to  bind  his  principal  by  making  a 
negotiable  instrument.  Such  authority  must  be  expressly  conferred, 
or  be  necessarily  implied  from  the  exigencies  and  the  general 
course  of  the  particular  employment,  or  the  act  must  be  ratified 
bv  the  principal:  Helena  Nat.  Bank  v.  Eocky  Mountain  Tel.  Co.,  20 
Mont.  379,  63  Am.  St,  Eep.  628,  51  Pac.  829.  An  agent  authorized 
to  collect  accounts  and  receive  money  and  checks  payable  to  his 
principal  has  no  implied  authority  to  indorse  checks  in  the  latter's 
name:  Deering  v.  Kelso,  74  Minn.  41,  73  Am.  St.  Eep.  324,  76  N.  W. 
792;  Jackson  v.  National  Bank  of  McMinnville,  92  Tenn.  154,  36 
Am.  St.  Eep.  81,  36  S.  W.  81.  And  the  president  and  secretary  of 
a  corporation  are  not  empowered  to  bind  it  by  their  signatures  to 
commercial  paper,  unless  such  authority  is  expressly  conferred:  City 
Electric  St.  Ey.  Co.  v.  First  Nat.  Ex.  Bank,  62  Ark.  33,  64  Am.  St. 
Eep.  282,  24  S.  W.  89. 
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The  Linhility  of  Banks  for  not  honoring  choclcs  is  considered  in 
the  monographic  note  to  J.  M.  James  Co.  v.  Bank,  SO  Am.  St.  Rep. 
865-875.  A  reference  to  this  note  and  the  note  to  Sowden  v.  Craig, 
96  Am.  Dec.  132-136,  will  show  that  the  authorities  are  conflicting 
on  whether  a  bank  is  liable  to  the  holder  of  a  check  upon  its  re- 
fusal to  pay  it,  the  drawer  having  sufficient  funds  on  deposit  with 
which  to  meet  it. 


CRONIN    V.    SUPEEME    COUNCIL    OF    THE    ROYAL 

LEAGUE. 

[199  m.  228,  65  N.  E.  323.] 

BENEFICIAL  ASSOCIATIONS— Notice  of  Assessments. -If 
the  prescribed  form  of  notice  is  provided  in  the  by-laws  of  an  as- 
sociation or  the  contract  of  membership,  such  form  must  be  followed. 
If  the  notice  is  required  to  bear  the  official  stamp  of  the  collector 
or  the  seal  of  the  council,  a  notice  omitting  both  is  void.     (p.  129.) 

BENEFICIAIi  ASSOCIATIONS.— The  Official  Notice  of  an 
Assessment  can  Date  Only  from  the  time  of  its  actual  receipt  by 
the  member  to  whom  it  is  addressed,  or  where  it  is  mailed,  after  a 
s\ifficicnt  time  has  elapsed  to  enable  it  to  reach  him  in  due  course 
of  mail.     (p.  129.) 

BENEFICIAL  ASSOCIATIONS.— The  Time  Within  Which  to 
Pay  an  Assessment  is  not  to  be  computed  from  the  date  of  the  no- 
tice, but  from  the  time  of  its  receipt  or  the  time  it  should  have 
reached  the  member  in  duo  course  of  mail.     (p.  129.) 

WITNESS— Disqualification  of  for  Interest.— A  member  of  a 
beneficial  association  is  interested  in  the  result  of  a  suit  to  recover 
from  it  an  assessment  of  a  benefit  certificate,  and  is  therefore  dis- 
qualified from  testifying  against  a  plaintiff  suing  as  administrator 
under  a  statute  prohibiting  every  person  from  testifying  in  a  suit 
against  an  administrator  who  is  interested  in  the  result  of  the  suit. 
(p.  132.) 

James  F.  Boland  and  Jones  &  Lusk,  for  the  plaintiff  in  error. 
Millard  W.  Powers,  for  the  defendant  in  error. 

229  WILKIN,  J.  This  was  an  action  of  assumpsit  by  plain- 
tiff in  error,  against  defendant  in  error,  on  a  benefit  certificate 
issued  by  defendant  in  error  to  Philip  P.  H.  Cronin  for  the 
benefit  of  his  brother,  John  J.  Cronin.  The  defense  was  that 
the  insured  was  not  in  good  standing  in  the  order  at  the  time 
of  his  death  (which  occurred  May  4,  1889),  by  reason  of  his 
failure  to  pay  assessment  No.  17,  regularly  levied,  and  due  no- 
tice thereof  given  him  on  January  1,  1889.  Replications  to 
the  pleas  setting  up  said  defense  were  filed,  denying  that  no- 


i28  Ameuican  State  Reports,  Vol.  93.        [Illinois, 

tice  of  the  assessment  was  given  in  conformity  with  the  require- 
ments of  the  by-laws  of  the  society.  Issue  was  joined  on  the 
replications  and  the  cause  tried  by  a  jury.  Verdict  being  ren- 
dered for  the  defendant  and  judgment  entered  thereon,  plain- 
tiff appealed  to  the  appellate  court  for  the  first  district,  and 
the  case  was  there  assigned  to  the  branch  of  that  court,  wliich 
affirmed  the  judgment  below,  and  the  plaintiff  brings  the  case 
here  by  writ  of  error. 

One  of  the  errors  of  law  urged  as  a  ground  of  reversal  is  the 
refusal  of  the  trial  court  to  give  certain  instructions  asked  by 
the  plaintiff. 

It  was  stipulated  by  the  parties  upon  the  trial,  among  other 
things,  that  on  January  1,  1889,  and  up  to  April  1  of  that 
year,  there  was  in  full  force  and  effect  a  by-law  of  defendant 
governing  the  collection  of  assessments  and  payment  thereof 
by  its  members,  in  figure  and  form  as  follows: 

"Sec.  8.  (1)  The  subordinate  council  having  been  notified 
by  the  supreme  scribe  that  an  assessment  has  been  laid,  it  shall 
be  the  duty  of  the  collector  at  once  to  notify  every  member 
liable  to  an  assessment.  (2)  This  assessment  notice  shall  bear 
the  official  stamp  of  the  collector  or  the  seal  of  the  council,  and 
shall  be  in  accordance  with  the  form  prescribed  by  the  supreme 
council,  and  its  date  shall  be  the  same  sffe  that  of  the  notice  re- 
ceived from  the  supreme  scribe.  This  notice  may  be  '*^*"  mailed 
to  or  left  at  the  last  known  postoffice  address  or  residence  of 

a  member,  or  handed  to  him  in  person Each  member 

shall  pay  the  amount  due  on  the  notice  of  the  collector  within 
thirty  days  of  the  date  of  such  notice,  and  every  member  fail- 
ing to  pay  such  assessment  within  thirty  days  shall  stand  sus- 
pended from  the  order  and  all  benefits  thereof." 

It  was  further  stipulated  that  John  J.  Cronin,  the  beneficiary 
named  in  the  certificate,  died  on  July  5,  1900,  and  that  letters 
of  administration  with  the  will  annexed  were  duly  issued  to 
plaintiff  on  the  sixth  day  of  August  of  that  year,  and  that  de- 
fendant waived  profert  of  the  same;  that  defendant,  by  its  re- 
fusal on  August  25,  1900,  to  pay  the  amount  called  for  in  said 
benefit  certificate,  waived  notice  and  proof  of  death  of  said 
Philip  P.  H.  Conin. 

The  evidence  tended  to  prove  that  notice  of  assessment  No. 
17,  dated  January  1,  1889,  was  mailed  to  Philip  P.  H.  Cronin 
from  the  5th  to  the  8th,  addressed  to  his  last  known  postoffice 
or  residence,  but  it  was  shown  without  dispute  that  such  notice 
had  upon  it  neither  "the  official  stamp  of  the  collector  or  the 
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seal  of  the  council."  The  by-laws  required  the  notice  to  bear 
such  official  stamp  or  seal.  The  requirement  is  a  substantial 
one,  and  the  officer  giving  the  notice  had  no  right  to  dispense 
with  it.  "If  a  prescribed  form  of  notice  is  provided  for  in  the 
by-laws  of  the  association  or  the  contract  of  membership,  such 
form  must  be  followed  in  order  to  be  binding  on  the  member" : 
3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1097.  There  was  no  con- 
flict in  the  evidence  as  to  the  fact  that  the  notice  was  not  mailed 
earlier  than  the  fifth  day  of  January,  1889,  and  the  collector 
whose  duty  it  was  to  give  the  notice,  and  who  did  give  it,  testi- 
fied that  it  might  have  been  as  late  as  the  8th  of  that  month. 
The  notice  stated  on  its  face,  "thirty  days  expire  January  31, 
1889."  Where  there  is  no  provision  in  the  constitution  and 
by-laws  of  such  society  to  the  effect  that  the  service  of  notice 
shall  date  from  the  time  of  mailing,  it  can  only  date  ^'*^  from 
the  time  of  its  actual  receipt  by  the  member  to  whom  it  is  ad- 
dressed, or  at  least  until  sufficient  time  has  elapsed  to  enable 
it  to  reach  him  in  due  course  of  mail :  Northwestern  Traveling 
Men's  Assn.  v.  Schauss,  148  111.  304,  35  N.  E.  747.  Where 
the  by-laws  of  an  accident  association  provide  that  payment 
of  assessments  shall  be  made  within  thirty  days  from  the  date 
of  the  notice  thereof,  and  not  the  date  of  writing  the  same, 
a  member  will  not  be  in  default  of  payment  until  thirty  days 
from  the  time  he  receives  the  notice,  or  from  the  time  it  would 
reach  him  by  due  course  of  mail:  United  States  Mutual  Acct. 
Assn.  V.  Mueller,  151  111.  254,  37  N.  E.  882.  "Where  assess- 
ments are  required  to  be  paid  within  a  stated  time  after  no- 
tice, such  time  should  be  computed  from  the  receipt  of  notice, 
excluding  the  date  of  receipt — not  from  the  date  of  the  notice 
or  the  date  of  mailing  or  the  date  of  assessment,  unless  clearly 
so  provided  in  the  contract":  3  Am.  &  Eng.  Ency.  of  Law, 
1101,  note  4,  citing  numerous  authorities,  including  Protection 
Life  Ins.  Co.  v.  Palmer,  81  111.  88. 

The  evidence  in  this  case  forcibly  illustrates  the  wisdom  and 
justice  of  this  rule.  The  member  was  by  the  by-laws  entitled 
to  thirty  days'  notice  of  the  assessment.  The  collector  made 
no  attempt  to  give  him  to  exceed  twenty-five  days.  If  he  could 
withhold  the  mailing  of  the  notices  for  five  days  after  the  date, 
and  the  society  could  still  insist  that  the  thirty  days  began 
to  run  from  the  date  of  the  written  or  printed  notice,  it  might 
with  equal  propriety  and  justice  to  the  member  be  withheld 
for  any  other  number  of  days. 

Am.  St.   Rep.,  Vol.  M— 9 
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It  is  contended  that  Hansen  v.  Supreme  Lodge  Knights  of 
Honor,  140  111.  301,  29  N.  E.  1121,  lays  down  a  different  rule. 
We  do  not  so  understand  that  case.  There  the  notice  was  dated 
January  26,  1886,  and  received  hy  the  member  on  the  same 
day,  and  required  payment  "within  thirty  days  from  this  date." 
It  was  not  signed  by  anyone.  In  the  decision  of  the  case  we 
said  (page  304,  140  111.,  and  page  1121,  29  N.  E.)  :  "It  is  not 
controverted  that  the  notice  was  inclosed  in  an  envelope  di- 
rected to  Gilbert  ^^^  Hansen  at  his  residence,  and  received  by 
him,  but  the  notice  was  objected  to  on  the  trial  because  it  [i. 
e.,  the  printed  notice  ]  was  not  directed  to  Gilbert  Hansen  and 
was  not  signed  by  the  reporter  of  Wicker  Park  Lodge."  No 
other  objection  to  the  notice  was  made,  considered  or  decided. 
It  is  further  said  in  note  4,  supra  (Am.  &  Eng.  Ency.  of  Law)  : 
"It  may  be  said,  generally,  that  the  computation  of  time  should 
be  so  made  as  to  protect  a  right  and  prevent  a  forfeiture,  if 
this  can  be  done  without  violating  a  clear  intention  or  positive 
provision" — citing  authorities.  And  this  is  in  conformity  with 
the  universal  doctrine  that  forfeitures  are  never  favored. 

The  plaintiff  asked,  but  the  court  refused  to  give,  instruc- 
tion 'No.  5  as  follows:  "In  this  case,  although  you  may  find, 
from  the  evidence,  that  notice  of  assessment  No.  17  was  sent 
or  handed  to  Philip  P.  H.  Cronin,  yet  if  you  further  find,  from 
the  evidence,  that  such  notice  did  not  bear  the  stemp  of  the 
collector  or  the  seal  of  the  council,  then  such  notice  was  void 
and  no  forfeiture  could  be  declared  for  failure  to  pay  said  as- 
sessment based  upon  such  a  notice." 

Plaintiff  also  asked,  and  the  court  refused  to  give,  instruc- 
tion No.  6,  as  follows:  "Although  you  may  believe,  from  the 
evidence,  that  a  notice  of  said  assessment  dated  January  1,  1889, 
was  mailed  to  the  last  known  postoffice  address  or  residence  of 
Philip  P.  H.  Cronin,  yet  unless  you  further  find,  from  the 
evidence,  that  said  notice  was  mailed  so  that  it  would  in  due 
course  of  mail  reach  the  place  to  which  it  was  addressed  on  the 
first  day  of  January,  1889,  such  notice  was  invalid." 

Several  other  instructions  to  the  same  effect  as  the  sixth  were 
asked  and  refused.  From  what  we  have  said  as  to  the  law 
applicable  to  the  giving  of  notice  of  assessments  by  beneficary 
associations  it  is  clear  that  the  refusal  of  these  instructions- 
was  error.  The  fifth,  we  think,  stated  a  plain  principle  ot 
law  applicable  to  the  facts  of  ^"^  the  case.  The  sixth  was 
as  favorable  to  the  defendant  as  it  had  a  right  to  ask.  None 
of  the  instructions  given  construe  the  by-laws  of  the  association^ 
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The  most  that  can  he  claimed  is,  that  some!  of  them  inform 
the  jury  as  to  their  language. 

The  appellate  court,  in  affirming  the  Judgment  of  the  court 
below,  did  not  hold  the  notice  valid,  but  decided  that  under 
the  evidence  Philip  P.  H.  Cronin  had  waived  the  defects  herein 
pointed  out.  That  conclusion  is  based  upon  the  testimony  of 
the  collector  of  the  defendant,  Edmund  G.  Ingersoll.  When 
called  as  a  witness  on  its  behalf  he  was  asked  by  counsel  for 
the  plaintiff,  "Are  you  still  a  member  of  the  Eoyal  League?" 
and  answered,  "Yes,  sir."  Plaintiff  thereupon  objected  to  his 
testifying  to  any  conversation  had  with  Dr.  Cronin,  on  the 
ground  that  under  the  statute  of  the  state  no  person  directly 
interested  is  competent  to  testify  in  any  civil  action  or  suit 
where  the  other  party  sues  or  defends  as  administrator  of  any 
deceased  person.  The  objection  was  overruled  and  an  excep- 
tion duly  taken,  and  this  ruling  is  also  urged  as  reversible 
error. 

The  witness  testified  that  on  April  2,  1889,  he  had  a  con- 
rersation  with  Dr.  Cronin  in  his  office,  on  North  Clark  street, 
having  called  there  for  the  purpose  of  collecting  assessment 
No.  17;  that  he  told  Dr.  Cronin  that  he  owed  that  assess- 
ment, and  asked  him  if  he  did  not  want  to  pay  and  continue 
his  membership  in  the  Eoyal  League;  that  he  replied  that  he 
did  not  intend  to  remain  in  the  Eoyal  League  and  did  not  ex- 
pect to  pay  any  more,  and  acknowledged  having  received  a  no- 
tice for  assessment  No.  17;  that  he  could  not  tell  what  time 
of  day  he  called  on  Dr.  Cronin,  but  thinks  it  was  between  the 
hours  of  10  and  3  o'clock;  that  he  remembers  a  controversy 
that  occurred  in  Columbia  Council  No.  7  early  in  1889,  in 
which  he  took  one  side  and  Dr.  Cronin  the  other;  that  there 
was  a  great  deal  of  ill-feeling  displayed  on  both  sides.  The 
material  part  of  this  testimony,  in  the  view  "'"**  of  the  appel- 
late court,  is,  that  the  member  did  not  intend  to  pay  the  as- 
sessment and  that  he  did  not  intend-  to  remain  in  the  Eoyal 
League.  Conceding  that  this  testimony  tended  to  prove  a 
waiver  of  material  defects  in  the  notice  which  he  received  if 
it  had  been  given  by  a  competent  witness,  the  fact  of  waiver 
would  be  conclusively  settled  after  the  judgment  of  affirmance 
in  the  appellate  court.  But  the  question  of  the  competency 
of  the  witnesss,  Ingersoll,  remains.  If  he  was  interested  in 
the  result  of  the  suit  it  is  clear  that  he  was  incompetent  to 
testify  against  the  plaintiff,  suing  as  administratrix.  The  stat- 
ute so  expressly  provides:  Starr  &  Curtis'  Annotated  Statutes, 
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c  51,  sec.  2,  p.  1824.  We  have  held  that  stockholders  in  an 
ordinary  corporation  are  incompetent,  on  the  ground  of  in- 
terest, to  testify  in  an  action  by  or  against  the  corporation: 
Albers  Commission  Co.  v.  Sessel,  193  111.  153,  61  N.  E.  1075, 
and  cases  cited.  On  the  same  principle  it  would  seem  that 
a  member  of  a  benefit  association  like  this  is  interested  in  the 
result  of  a  suit  against  the  society  upon  a  benefit  certificate. 
No  effort  whatever  is  made  by  counsel  for  defendant  in  error 
to  answer  the  objection  urged  against  the  competency  of  the 
witness,  nor  was  the  question  decided  in  the  appellate  court. 
We  think  the  objection  to  the  witness  should  have  been  sus- 
tained. 

But  even  admitting  that  there  was  competent  testimony 
tending  to  prove  a  waiver  of  notice  of  the  assessment  by  the 
insured,  the  foregoing  instructions  asked  by  the  plaintiff  should 
have  been  given.  The  defendant  did  not  place  its  defense, 
either  by  the  pleas  or  its  instructions,  upon  the  ground  of 
waiver.  The  evidence  of  waiver  is  not  so  clear  and  satisfac- 
tory as  that  we  can  say  the  verdict  could  not  have  been  other- 
wise notwithstanding  the  refusal  to  give  these  instructions. 
They  announced  correct  rules  of  law,  and  should  have  been 
given. 

The  judgment  of  the  appellate  court  will  be  reversed  and  the 
cause  remanded  to  the  circuit  court  for  another  trial. 
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When  a  Mutual  Benefit  Society  relies  upon  the  failure  of  any  mem- 
ber to  pay  his  assessment  as  a  forfeiture  of  his  membership  and 
benefits  under  its  charter,  it  must  show  affirmatively  that  the  as- 
sessment was  made  in  the  mode  pointed  out  in  the  charter;  other- 
wise the  member  cannot  be  said  to  be  in  default:  American  Mut. 
Aid  Soc.  V.  Helburn,  85  Ky.  1,  7  Am.  St.  Eep.  571,  2  S.  W.  495. 

A  Stockholder  is  not  Competent  to  Testify  in  favor  of  the  corpora- 
tion: Consolidated  Ice-Machine  Co.  v.  Keifer,  134  111.  481,  23  Am.  St. 
Eep.  688,  25  N.  E.  799. 
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THOMPSON  V.  MALONEY. 

[199  111.  276,  65  N.  E.  236.] 

STEEETS— Statutory  Dedication  of.— A  plat  executed  and 
acknowledged  for  the  proprietor  by  his  attorney  in  fact  cannot  con- 
stitute a  statutory  dedication  of  streets  and  alleys  in  the  state  of 
Illinois,     (p.  135.) 

STBEETS— Title  to  When  Property  Owner  Sells  Lots  by  a  Plat. 

If  an  owner  of  real  property  sells  lots,  describing  them  by  reference 
to  a  plat,  the  title  to  the  soil  to  the  center  of  the  street  in  front 
of  the  lots  thus  conveyed  by  operation  of  law  attaches  and  passes 
with   the   lots  so   conveyed,     (p.    136.) 

IN  THE  CONSTRUCTION  of  Maps  and  Plats  all  doubts  as  to 
the  intention  of  the  proprietor  of  the  plat  should  be  resolved  against 
him.     (p.   138.) 

STBEETS— Dedication  of  Does  not  Require  a  Name  on  tlie 
Plat.— Where  on  a  plat  filed  a  strip  of  ground  one-half  of  the  width 
of  the  streets  dedicated  is  designated  adjacent  to  a  block,  but  with- 
out naming  it  as  a  street,  the  presumption  is  that  the  strip  so 
platted  is  one-half  of  the  street,  the  other  half  of  which  the  pro- 
prietor intends  to  be  furnished  out  of  adjacent  premises  when  they 
should  be  platted,     (pp.  138,  141,  142.) 

STBEETS— Dedication  of— Adoption  of  Plat  Made  by  Owner. 
Although  when  a  plat  was  filed,  he  who  filed  it  did  not  have  title 
to  the  lands  purported  to  be  subdivided,  yet  if  the  owner  subse- 
quently makes  conveyances  referring  to  the  plat  and  designating  the 
property  by  it,  he  thereby  adopts  it  and  the  subdivisions  thereof  as 
his  own.     (p.   139.) 

STBEETS— Dedication  of —Attachment,  When  Subject  to  Plat 
on  File. — If  a  plat  of  property  is  filed  on  which  it  is  subdivided  into 
lots,  blocks,  and  streets,  which  plat  the  owner  of  the  property  there- 
after adopts  by  making  conveyances  of  lots  by  reference  to  it,  any 
attachment  afterward  levied,  though  it  purports  to  be  of  the  whole 
tract,  without  reference  to  any  plat,  is  necessarily  subject  thereto, 
and  one  acquiring  title  under  the  attachment  takes  it  subject  to 
the  same  defecte  and  obligations  to  which  the  owner  was  subject 
when  the  writ  was  levied,     (p.  140.) 

STBEETS— Plats  Dedicating,  Notice  of.— If  the  owner  of  real 
property  conveys  lots  describing  them  according  to  a  plat  on  file,  a 
subsequent  purchaser  from  him  of  other  lots  designated  on  the  same 
plat  acquires  title  with  notice  of  the  former  conveyances  and  of  th« 
plat,  and  obtains  no  title  or  right  in  the  premises  which  the  grantor 
did  not  have  or  was  not  entitled  to  enforce,     (p.  140.) 

STBEETS— Withdrawal  of  Plat.— If  the  owner  of  property 
has  filed  or  adopted  a  plat,  and  conveyanees  have  been  made  by  him 
in  accordance  therewith,  one  who  subsequently  acquires  title  cannot 
withdraw  a  street  or  public  way  from  such  platting  and  replat  it 
into  lots  and  hold  them  as  individual  property,     (p.  142.) 

RES  JUDICATA— Burnt  Becords  Act.— A  proceeding  under 
the  burnt  records  act  against  the  city  of  Chicago  and  others  result- 
ing in  favor  of  the  petitioner  cannot  conclude  persons  not  parties 
thereto  from  claiming  that  a  strip  of  land  is  in  fact  a  public  street, 
(pp.   143,  144.) 
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PUBLIC  STREETS.— Injunction  Is  a  Proper  Bemedy  to  pre- 
vent the  placing  of  obstructions  in  a  street  or  other  public  way.  (p. 
143.) 

Stephen  G.  Swisher,  for  the  plaintiffs  in  error. 

Frank,  H  Graham  and  Joseph  A.  O'Donnell,  for  the  defend- 
ants in  error. 

«»«  BOGGS,  J.  John  H.  Thompson,  of  Cook  county,  IIU- 
■nois,  died  May  16,  1891,  leaving  as  his  only  heirs  at  law  Pay- 
son  Thompson  and  Victoria  C.  Thompson,  the  plaintiffs  in 
•error,  and  the  defendant  in  error.  Watts  C.  Thompson  (an  in- 
sane person),  and  Benjamin  F.  C.  Thompson,  now  deceased. 
This  is  a  bill  in  chancery  filed  during  the  lifetime  of  said 
Benjamin  F.  C.  Thompson  by  himself  and  the  other  heirs  of 
the  said  John  H.  Thompson,  deceased  (except  said  Watts  C. 
Thompson,  who,  being  insane,  was  made  defendant),  against 
the  defendant  in  error  Patrick  J.  Maloney.  The  bill  alleged 
that  said  John  H.  Thompson  died  seised  of  the  title  to  lot 
No.  32  in  block  1,  in  Blair's  subdivision  of  part  of  the  south- 
west quarter  of  section  10,  town  38  north,  range  14  east  of 
the  third  principal  meridian,  in  Cook  county,  and  also  of  an 
easement  in  that  certain  strip,  piece  or  parcel  of  ground 
thirty-three  feet  in  width  adjoining  said  lot  32  on  the  north, 
and  running  westward  from  Indiana  avenue  to  the  alley  west 
of  Michigan  avenue  (describing  the  same  by  metes  and  bounds), 
for  the  purpose  of  a  private  street  or  alleyway  and  of  furnish- 
ing light,  air  and  access  to  the  said  lot;  that  the  title  to  the 
said  lot  and  to  the  easement  aforesaid  descended  to  the  per- 
sons hereinbefore  named  as  the  heirs  of  said  deceased.  The 
bill  further  alleged  that  the  defendant  in  error  Maloney  had 
built,  or  partially  built,  a  fence,  and  also  a  cement  sidewalk, 
across  the  east  end  of  said  thirty-three  foot  strip,  and  threatens 
to  build  said  fence  completely  around  said  strip  and  entirely 
inclose  the  same,  and  prayed  for  a  decree  enjoining  and  re- 
straining the  said  Maloney  from  in  any  way  interfering  with 
^^^  the  free  and  uninterrupted  use  and  enjoyment  of  the  said 
easement  by  said  heirs  of  the  said  John  H.  Thompson,  de- 
ceased. The  defendant  in  error,  Mary  D.  Abel,  by  leave  of 
the  court,  filed  an  answer  to  the  bill  and  also  filed  a  cross-bill. 
The  cross-bill  and  answer  alleged,  in  substance,  that  said  Mrs. 
Abel  was  the  owner  of  lot  No.  1  in  block  1,  in  said  Blair's  sub- 
division, and  also  of  a  like  interest  in  the  said  easement  in  said 
thirty-three  foot  strip,  and  asked  the  same  relief  prayed  in  the 


Dec.  1903.] 


Thompson  v.  Malonet. 


135 


original  bill.  The  defendant  in  error,  Maloney,  answered  the 
bill  and  the  cross-bill,  and  replication  was  filed  thereto.  The 
cause  was  heard  in  open  court,  submitted  to  the  chancellor,  and 
A  decree  was  entered  dismissing  the  bill  and  cross-bill  for  want 
of  equity,  and  dissolving  the  temporary  injunction  and  award- 
ing the  defendant  in  error  Maloney  a  decree  for  damages  in  the 
sum  of  three  hundred  dollars.  This  is  a  writ  of  error  sued  out 
to  reverse  the  decree. 

On  October  14,  1859,  a  map  or  plat  entitled  ''Blair's  sub- 
division of  a  part  of  the  west  half  of  the  southwest  quarter  of 
section  10,  township  38  north,  range  14  east,"  was  recorded 
in  the  office  of  the  recorder  of  deeds  of  Cook  county,  on  page 
60  of  book  160  of  maps.    The  plat  is  as  follows : 
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The  lots  belonging  to  plaintiffs  in  error  and  to  Mrs.  Abel, 
and  the  strip  or  street  here  involved,  are  marked  with  an  X. 

^**^  The  plat  was  executed  by  Johnson  M.  Welch,  as  attorney 
in  fact  for  the  said  James  G.  Blair.  The  power  of  attorney 
so  authorizing  said  Welch  to  sign,  certify,  execute  and  cause 
to  be  recorded  said  plat  was  proven  to  have  been  executed  by 
the  said  Blair  on  the  tenth  day  of  October,  1859,  and  to  have 
been  recorded  in  the  office  of  the  recorder  of  Cook  county  on 
the  fourteenth  day  of  October,  1859,  being  the  same  day  that 
the  plat  was  filed  for  record.  The  plat  not  having  been  exe- 
cuted and  acknowledged  by  Blair,  but  by  Welch,  as  attorney 
in  fact,  did  not  constitute  a  statutoiy  dedication  of  the  streets 
and  alleys  to  the  city  of  Chicago :  Gosselin  v.  City  of  Chicago, 
103  111.  623.  In  such  cases  the  title  to  the  streets,  alleys,  etc., 
is  in  the  owner  of  the  tract  platted,  and  there  remains  so  long 
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as  he  retains  the  ownership  of  all  the  lots  shown  on  the  plat. 
If,  however,  he  sells  a  lot,  describing  it  in  the  deed  by  refer- 
ence  to  the  plat,  the  title  to  the  soil  of  the  street  in  front  of 
the  lot,  to  the  center  of  the  street,  by  operation  of  law  attaches 
to  the  fee  of  the  lot,  and  the  proprietor  of  the  plat  ceases  to 
be  the  owner  in  fee  of  such  portion  of  the  street. 

In  Clark  v.  McCormick,  174  111.  164,  61  N.  E.  215,  speaking 
of  a  plat  which  failed  to  accomplish  a  statutory  dedication  of 
the  streets  and  alleys,  we  said  (page  174,  174  111.,  page  219, 
51  N.  E.) :  "Each  purchaser  of  a  block  in  the  subdivision  is 
presumed  to  have  bought  in  view  of  the  system  of  streets  and 
ways  designed  by  the  proprietor  of  the  plat  to  provide  mealis 
of  ingress  and  egress  to  and  from  all  parts  of  the  platted 
ground,  not  only  for  the  use  of  the  owners  and  occupants  of  the 
lots  or  blocks,  but  all  who  might  desire  to  pass  along  such 
streets  and  ways.  The  arrangement  of  streets  and  ways  formed 
a  part  of  the  consideration  of  the  purchase  of  each  block  or 
part  thereof,  not  only  as  between  the  original  proprietor  of  the 
plat  and  those  who  purchase  from  him,  but  also  as  between 
aU  subsequent  vendors  and  vendees.  The  original  proprietor 
sold  to  his  vendee  the  rights  and  privileges  of  the  streets,  and 
each  subsequent  ^**^  vendor  passed  such  rights  to  his  vendee. 
The  law  implies  mutual  agreements  between  all  such  parties 
that  the  streets  shall  always  remain  open  for  use  as  platted. 
....  The  fee  to  the  strips  in  question  is  attached  to  the  fee 
in  the  blocks  upon  which  the  streets  abut,  and  rests  in  the 
owners  of  such,  blocks.  It  is  not  a  title  Testing  in  the  owners 
of  the  blocks  the  ownership  of  the  strips  as  separate,  independ- 
ent property,  which  may  be  detached  from  and  sold  distinct 
from  the  blocks,  but  it  passes  to  any  subsequent  holder  of  the 
blocks." 

In  Hamilton  v.  Chicago  etc.  R.  R.  Co.,  124  111.  235,  15  N» 
E.  854,  we  said  (page  248,  124  111.,  page  859,  15  N.  E.)  :  "The 
doctrine  is,  that  a  conveyance  of  a  lot  abutting  on  a  highway 
or  street,  where  there  has  been  no  statutory  dedication,  conveys 

the  grantor's  interest  in  the  street  to  the  center We 

hold,  in  accordance  with  the  doctrine  of  the  Littler  Case,  106 
111.  353,  that  an  acceptance  is  necessary  to  make  a  complete 
dedication  under  the  statute;  that  until  acceptance  the  fee  does 
not  vest  in  the  municipality,  but  remains  in  the  original  pro- 
prietor. Hence  a  conveyance  of  the  lots  before  acceptance 
carries  the  title  to  the  center  of  the  street.*' 
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In  Davenport  Bridge  Co.  v.  Johnson,  188  111.  472,  59  N.  E. 
497,  the  plat  of  the  town  of  Stephenson  was  not  authenticated 
as  required  by  law,  and  we  held  the  fee  to  the  streets  did  not 
pass  to  the  municipality,  but  that  the  execution  and  recording 
of  the  plat  operated  as  a  conveyance  to  the  abutting  lot  owners 
of  the  fee  of  the  streets  to  the  center  thereof.  This  fee  attaches 
to  the  ownership  of  lots  and  passes  with  each  conveyance  of  the 
lots,  and  is  burdened  with  the  easement  of  use  in  the  public; 
Thomson  v.  McCormick,  136  111.  135,  26  N.  E.  373,  and  Hen- 
derson V.  Hatterman,  146  111.  555,  34  N.  E.  1041,  affirm  the 
doctrine  that  the  grantees  in  the  deeds  for  lots  in  a  plat  that 
does  not  fulfill  statutory  requirements  take  title  to  the  center 
of  the  street  on  which  such  lots  abut. 

It  will  be  observed  the  strip  of  ground  in  controversy  is  not 
given  the  name  of  a  street  on  the  plat.  The  plat  ****  shows  a 
space  north  of  and  adjoining  lots  Nos.  32  and  1  in  block  1, 
and  lot  1  in  block  2,  in  which  are  found  the  figures  "33"  at  the 
easterly  and  westerly  ends  thereof.  It  is  urged  there  is  nothing 
upon  the  plat  to  indicate  that  it  was  the  intention  of  the  pro- 
prietor of  the  plat  to  dedicate  this  strip  to  use  as  a  street  or 
public  way,  and  it  is  also  urged  that  the  failure  to  name  the 
space  upon  the  plat  as  a  street  is  fatal  to  the  plat  as  a  dedica- 
tion of  such  space  for  such  uses.  In  Clark  v.  McCormick,  174 
111.  170,  51  N.  E.  218,  we  said:  "It  was  not  necessary  that  a 
declaration,  either  oral  or  written,  should  be  established  in  or- 
der to  show  it  was  the  intention  of  the  proprietor  to  dedicate 
the  strips  to  such  uses.  Such  intention  may  be  established  in 
any  conceivable  way  by  which  it  may  be  made  manifest.  A 
survey  and  plat  alone  are  sufficient  to  establish  a  dedication, 
if  it  is  evident  from  the  face  of  the  plat  it  was  the  intention 
of  the  proprietor  to  set  apart  certain  grounds  for  public  use: 
Smith  V.  Town  of  Flora,  64  111.  93;  Godfrey  v.  City  of  Alton, 
12  111.  29,  52  Am.  Dec.  476 ;  Maywood  Co.  v.  Village  of  May- 
wood,  118  111.  61,  6  N.  E.  866."  In  Elliott  on  Roads  and 
Streets,  second  edition,  section  18,  it  is  said:  "Where  a  plat 
of  a  town  or  city  is  made  and  recorded,  and  lots  are  designated 
thereon,  with  spaces  left  which  fairly  indicate  that  they  are  set 
apart  to  the  public,  the  spaces  thus  indicated  are  presumptively 
streets." 

It  will  be  observed  by  reference  to  the  plat  that  this  strip 
extends  also  along  the  east  side  of  the  subdivision  and  there 
constitutes  one-half  of  Indiana  avenue,  and  along  the  south  side 
of  the  subdivision,  and  also  on  the  west  side  of  the  subdivision 
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as  far  as  the  subdivision  extends  northward,  at  its  westerly 
end,  and  that  said  strip  there  constitutes  one-half  of  State 
-street.  The  strip  is  one-half  the  width  of  each  of  the  streets 
.shown  upon  the  plat,  and  we  think  that  upon  the  face  of  the 
plat  alone  an  intention  should  be  declared  to  dedicate  the  strip 
in  question  to  the  use  of  a  street  or  public  way.  In  the  con- 
.■fitruction  of  all  maps  and  plats  all  doubts  as  to  the  '****  inten- 
sion of  the  proprietor  of  the  plat  should  be  resolved  against  the 
^proprietor:  Elliott  on  Roads  and  Streets,  2d  ed.,  sec.  119. 
The  natural  presumption  arising  from  the  face  of  the  plat  is, 
•that  the  strip  in  question,  being  a  part  of  the  subdivision  as 
platted  and  yet  not  being  a  part  of  any  platted  lot,  and  ex- 
tending, as  it  does,  on  all  sides  of  the  platted  lots  and  compris- 
ing one-half  of  the  streets  and  avenues  on  other  sides  of  the 
plat,  was  platted  as  one-half  of  a  street,  the  other  half  whereof 
it  is  clear  the  proprietor  of  the  plat  expected  and  intended 
should  be  furnished  out  of  adjoining  premises  when  platted. 
There  is  nothing  otherwise  on  the  plat  to  overcome  the  pre- 
-fiumption.  That  the  presumption  arises  from  the  face  of  the 
plat  that  the  strip  in  question  was  intended  to  be  dedicated  to 
the  public  use,  is  supported  by  the  text  of  section  119  of  Elliott 
on  Roads  and  Streets,  second  edition,  to  which  is  subjoined,  in 
A  note,  a  collection  of  adjudicated  cases  upon  the  subject. 

Nothing  that  was  said  in  Village  of  Winnetka  v.  Prouty, 
107  111.  218,  militates  against  the  view  here  taken.  In  that 
case,  in  the  spaces  on  the  plat  between  the  blocks  which  it  was 
sought  to  contend  should  be  regarded  as  representing  streets, 
appeared  three  lines,  two  in  black  ink  and  one  in  red,  the  red 
line  being  in  the  center.  The  quantity  in  acres  of  each  block 
appeared  in  figures  on  the  plat,  written  in  red  ink,  and  our 
conclusion  wa«  that  the  quantities  in  each  block  included  all 
within  the  red  .lines  drawn  in  the  -center  of  the  streets,  thus 
leaving  no  intervening  space  on  the  plat  for  streets. 

It  is,  however,  contended  by  the  defendant  in  error  Maloney, 
that  at  the  time  of  the  making  and  recording  of  the  plat  the 
title  to  the  land  so  purported  to  be  subdivided  was  not  in  said 
•James  G.  Blair,  who  made  the  plat,  but  that  one  John  D.  M. 
•Carr,  now  deceased,  was  the  owner  thereof.  This  contention 
is  correct.  On  October  31,  1859,  being  about  two  weeks  after 
the  recording  of  the  plat,  the  said  John  D.  M.  Carr,  conveyed 
lots  Nos.  4  *®*  to  32,  inclusive,  as  shown  on  the  plat,  to  James 
'G.  Blair,  the  maker  of  the  jplat,  describing  the  lots  according  to 
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the  description  thereof  on  the  plat.  The  said  Carr  conveyed 
to  other  parties  other  of  the  lots  in  the  subdivision,  describing 
them  in  accordance  with  the  plat.  These  conveyances,  how- 
ever, did  not  include  all  of  the  lots  in  Blair's  subdivision,  nor 
did  any  of  them  expressly  mention  any  of  the  streets  or  alleys 
fihown  upon  the  plat.  Lot  No.  1  of  block  1,  in  Blair's  subdivi- 
sion (the  lot  now  owned  by  Mrs.  Abel),  was  not  among  those 
•conveyed  by  said  Carr  up  to  the  seventeenth  day  of  September, 
1862.  On  the  date  last  mentioned  one  George  L.  Kedzie  sued 
out  an  attachment  writ  against  the  property  of  said  Carr,  and 
caused  the  same  to  be  levied  upon  the  entire  ten  acre  tract  of 
land  covered  by  the  subdivision  made  by  Blair.  The  levy 
was  upon  the  lands  as  a  tract,  the  platting  thereof  being  ig- 
nored, and  the  tract  so  levied  upon  was  sold,  subsequently,  to 
said  Kedzie  by  virtue  of  a  judgment  entered  in  the  said  attach- 
ment proceeding,  and  in  default  of  redemption  a  deed  therefor 
was  executed  and  delivered  to  said  Kedzie  by  the  sheriff  on  the 
twenty-ninth  day  of  June,  1864.  On  January  16,  1865,  said 
George  L.  Kedzie  conveyed  by  quitclaim  •deed  all  interest  in 
the  entire  ten  acre  tract  to  John  H.  Kedzie.  In  1890  said 
John  H.  Kedzie  conveyed  to  Thomas  0.  Osbom  two  lots  in 
Blair's  subdivision,  describing  the  same  according  to  the  plat. 
One  of  these  lots  was  lot  1  in  block  1  in  said  subdivision,  and 
that  lot  the  said  Osborn,  in  1891,  conveyed  to  Margaret  Abel, 
the  mother  of  the  defendant  in  error  Mary  D.  Abel.  Upon 
the  death  of  her  mother,  said  Mary  D.  Abel,  by  inheritance  and 
by  quitclaims  from  the  other  heirs,  obtained  title  to  the  said 
lot  1  in  block  1. 

It  is  thus  seen  that  both  Carr  and  Kedzie  recognized  the  plat 
made  by  Blair  and  adopted  the  same  as  a  plat  and  subdivision 
of  the  land.  They  each  sold  and  conveled  lots  as  the  same  were 
platted  in  the  subdivision  made  by  Blair.  AVhen  deeds  convey 
lots  according  to  ^**''  their  description  upon  a  plat,  the  plat 
and  all  the  particulars  thereon  shown  are  to  be  regarded  as 
composing  a  part  of  the  deed  as  though  fully  recited  and  set 
forth  therein :  Henderson  v.  Hatterman,  146  111.  555,  34  N".  E. 
1041 ;  Louisville  etc,  E.  R.  Co.  v.  Koelle,  104  111.  455.  Though 
BJair  did  not  own  the  land  when  the  plat  was  made  and  filed 
for  record,  Carr,  who  was  the  owner,  by  conveying  lots  in  the 
land  as  subdivided  and  platted  by  Blair,  adopted  and  recognized 
the  plat  made  by  Blair,  and  must  be  held  to  have  adopted  the 
plat  and  subdivision  made  by  Blair  as  his  own  plat,  and  he 
thereby  became  bound  by  all  the  dedications  and  reservations 
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made  by  Blair  in  subdividing  tbe  land:  Gridley  v.  Hopkins, 
84  111.  528;  Smith  v.  Young,  160  111.  163,  43  N.  E.  486. 

Such  was  the  status  of  Carr's  rights  and  interests  in  the  lota 
when  the  writ  of  attachment  against  him  in  favor  of  George  L. 
Kedzie  was  levied  upon  the  tract  of  land  which  was  covered  by 
Blair's  subdivision.  The  deeds  made  by  Carr,  which  operated 
as  a  recognition  by  him  of  the  subdivision  of  the  land  accord- 
mg  to  the  plat  made  by  Blair,  were  executed  and  recorded,  and 
appeared  of  record  on  the  public  records  of  the  county  before 
the  said  attachment  writ  was  issued.  The  plaintiff  in  attach- 
ment and  the  purchaser  at  the  sale  were  therefore  charged 
with  notice  of  the  execution  of  the  plat  by  Blair  and  its  adop» 
tion  by  Carr,  the  owner  of  the  land  and  tiie  defendant  in  the 
attachment  suit,  and  therefore  the  sale  under  the  judgment 
in  attachment  and  the  deed  made  by  virtue  thereof,  though  the 
levy  and  the  deed  described  the  entire  tract  of  ground  covered 
by  Blair's  subdivision,  operated  to  convey  only  such  interest 
and  title  in  the  ground,  as  subdivided,  as  remain^  in  Carr 
when  the  levy  was  made.  Carr  had  conveyed  a  number  of  lots, 
describing  them  as  lots  in  Blair's  subdivision,  and  such  convey- 
ances invested  the  grantees  with  the  title  held  by  Carr  in  the 
lots  so  conveyed,  and  also  in  all  parts  of  the  land  shown  by 
the  plat  to  have  been  dedicated  to  ^"***  the  public  or  for  the 
use  of  the  public,  hence  the  levy  of  the  attachment  vrrit  operated 
only  on  such  of  the  lots  in  Blair's  subdivision  of  which  Carr 
had  made  no  conveyance.  George  L.  Kedzie,  the  purchaser 
at  the  sheriff's  sale,  therefore  received  no  title  to  or  interest  in 
any  of  the  streets,  alleys  or  ways  created  by  the  plat  made  by 
Blair,  inconsistent  with  the  rights  and  interests  of  the  oveners 
of  lots  in  said  plat  or  subdivision.  George  L.  Kedzie  executed 
a  quitclaim  deed  purporting  to  convey  to  John  H.  Kedzie  the 
ten  acre  tract  of  land  by  the  same  description  as  was  contained 
in  the  deed  made  by  the  sheriff  to  him.  This  was  in  1865.  In 
1890  said  John  H.  Kedzie  executed  a  deed  conveying  to  said 
Osbom  *^ot  1  in  block  1,  and  lot  9  in  block  2,  in  Blair's  sub- 
division," etc.  The  first  described  of  these  lots  is  the  property 
now  owned  by  the  defendant  in  error,  Mary  D.  Abel.  This 
deed  was  a  personal  recogniticm  and  adoption  by  John  H.  Ked- 
zie of  the  subdivision  made  by  Blair,  and  subsequently  adopted 
by  Carr  to  the  same  extent,  as  we  have  before  said,  as  if  the 
plat  made  by  Blair  had  been  inserted  at  large  in  the  deed. 

On  December  15,  1892,  said  John  H.  Kedzie  executed  a  quit- 
claim deed  purporting  to  convey  to  one  Henry  V.  Pierpont 
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«!!  the  right,  title  and  interest  of  the  grantor  in  and  to  the 
ten  acre  tract  of  land,  describing  the  same  by  metes  and  bounds. 
This  deed  had  no  efficacy  to  defeat  the  conveyance  which  the 
.grantor  had  previously  made  of  the  two  lots  to  Osborn,  nor  to 
invest  the  grantee,  Pierpont,  with  any  greater  interest,  at  most, 
than  it  would  appear  from  the  records  of  the  county  affecting 
the  titles  of  lands  therein,  that  the  grantor  had.  As  we  have 
seen  before,  these  records  disclosed  the  grantor  had  no  interest 
in  the  said  ten  acre  tract  of  land  purported  to  be  conveyed  by 
the  deed  as  an  unplatted  tract  of  land,  but  that  his  right,  in- 
terest or  title  therein  was  of  the  lots  or  blocks  as  platted  in  the 
subdivision  made  by  Blair.  Kedzie  the  grantor,  by  the  deed 
to  Osborn,  which  was  ^**"  placed  upon  the  deed  records  of  the 
county  nearly  three  years  before  Pierpont  received  his  deed, 
conveyed  lots  in  the  subdivision  as  platted  by  Blair,  and  thereby 
adopted  said  plat  and  all  the  dedications  thereof.  Pierpont 
was  charged  with  notice  of  this  deed  and  with  notice  of  the 
other  deeds  in  the  same  line  of  title.  Pierpont  therefore  ob- 
tained no  rights  or  interests  in  any  part  of  the  said  ten  acres 
which  had  been  dedicated  to  the  public  use  as  a  way  or  street 
hy  the  plat  made  by  Blair. 

On  the  fifth  day  of  April,  1894,  the  said  Pierpont  filed  a  plat 
purporting  to  subdivide  the  thirty-three  foot  strip  here  involved. 
The  plat  was  as  follows: 


ft.W.  M  0(  SoCUoa    j 


5i' 


JAHES  D,  LYNCH'S  SUBDIVISION 
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JAKES  O.  BL&IB'S 
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The  lots  marked  1  and  2  on  the  plat,  and  the  space  between 
them,  include  this  thirty-three  foot  strip,  which,  as  we  have 
seen,  was  dedicated  through  the  medium  of  the  plat  made  by 
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Blair  and  adopted  by  Carr,  and  also  by  the  grantors  of  said 
Pierpont,  to  the  public  for  use  as  a  street,  and  the  title  to 
which,  as  we  have  also  seen,  passed  from  said  Carr,  by  his 
adoption  of  the  plat  made  by  Blair,  to  the  owners  of  the  lota 
abutting  thereon. 

It  being  clear  from  the  face  of  the  plat  that  the  strip  in  ques- 
tion so  designated  on  the  plat  on  all  other  sides  of  the  platted 
lots  was  intended  to  and  does  constitute  ^"**  one-half  of  the 
streets  on  the  west,  south  and  east  sides  of  the  plat,  this  strip 
must  also  be  regarded  as  intended  to  constitute  one-half  of  a 
street  on  the  north  side  of  the  plat,  the  other  half  whereof  it 
was  presumed  by  the  proprietor  of  the  plat  would  be  furnished 
from  the  adjoining  property  when  subsequently  platted.  The 
title  of  the  owners  of  lots  abutting  on  this  strip  therefore  ex- 
tends to  the  entire  width  of  the  strip  or  street.  It  will  be  ob- 
served, also,  that  said  Pierpont  in  his  plat  recognized  the  Blair 
subdivision,  and  marked  its  location  and  north  boundary,  line 
as  being  the  south  line  of  the  strip,  thus  entirely  excluding  the 
strip  from  the  Blair  plat.  He  was  bound,  however,  as  we  have 
seen,  by  the  Blair  subdivision,  and  could  claim  no  rights  or  in- 
terests in  any  part  of  the  ten  acre  tract  which  constituted  a 
street,  alley  or  public  way  under  the  Blair  subdivision.  It  was 
not  within  his  power  to  withdraw  a  street  or  public  way  from 
the  plat  made  by  Blair  and  replat  the  same  into  lots,  and  claim 
the  lots  to  be  his  individual  property.  We  find  nothing  in  this 
record  to  authorize  Pierpont  to  claim  any  right  or  interest  in 
said  thirty-three  foot  strip  to  which  said  Carr  could  not  have 
successfully  laid  claim.  Carr  adopted  and  recognized  the  sub- 
division made  by  Blair,  and  it  became  and  was  valid,  effectual 
and  binding  on  him  before  the  levy  was  made  under  the  attach- 
ment writ,  and  the  plat,  together  with  the  street  and  ways 
thereon  shown,  was  therefore  a  valid  and  effective  dedication  as 
against  the  plaintiff  in  attachment,  the  purchaser  at  the  sale 
and  all  persons  holding  under  such  purchaser. 

It  is  contended  that  the  title  of  Pierpont  to  this  strip  was  in- 
volved and  decided  to  be  full  and  complete  in  him  in  a  pro- 
ceeding under  the  burnt  records  act  instituted  by  Minnie  E. 
Carr,  the  only  heir  at  law  of  the  said  John  D.  M.  Carr,  de- 
ceased, against  the  heirs  at  law  of  the  said  John  G.  Blair,  de- 
ceased. The  petition  of  the  said  Minnie  E.  Carr  in  that  pro- 
ceeding asserted  title,  in  herself  as  the  only  heir  at  law  of  said 
John  D.  M.  Carr,  deceased,  to  the  =*»^  said  thirty-three  foot 
strip.     Pierpont,  the  heirs  of  said  Blair  and  the  city  of  Chicago 
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were  made  parties  defendant,  and  upon  a  hearing  a  decree  was^ 
entered  declaring  Pierpont  to  be  the  owner  in  fee  of  the  strip. 
Neither  of  the  plaintiffs  in  error  herein,  the  said  Mary  D. 
Abel  or  anyone  having  an  interest  as  the  owner  of  a  lot  in 
Blair's  subdivision,  was  made  a  party  to  the  proceeding.  The 
only  parties  to  the  proceeding  were  those  whose  interest  it  waa 
to  claim  that  the  strip  was  an  unplatted  part  of  the  ten  acre 
tract,  except  the  city  of  Chicago.  The  city  claimed  title  to  the 
strip  by  virtue  of  the  plat  made  by  Blair ;  but  this  claim  of  title 
was  defeated,  for  the  reason  that  the  plat  made  by  Blair  did 
not  conform  to  the  requirements  of  the  statute,  and  therefore 
was  not  effectual  to  vest  title  to  the  streets  shown  upon  the  plat 
in  the  city  of  Chicago.  The  record  in  that  case  was  brought 
to  this  court  on  appeal,  and  the  decree  was  affirmed:  Blair  v, 
Carr,  162  111.  362,  44  N".  E.  720.  All  that  was  decided  in  that 
ease  was,  that  as  between  Blair  and  Carr  the  title  was  in  Carr^ 
and  that  as  between  Carr's  heirs  and  Pierpont  the  title  was  in 
Pierpont,  and  that  Carr's  conveyance  of  the  lots  in  the  plat  ac- 
cording to  the  plat  as  made  by  Blair  had  no  effect  to  invest  Blair 
with  any  interest  in  the  ten  acres  other  than  such  as  passed  by 
the  deed  to  the  lots.  We  there  said  (page  367,  162  111.,  page 
721,  44  N.  E.)  :  "By  making  such  conveyances  Carr  recognized 
the  plat,  and  he  and  his  heirs  would  be  estopped,  as  against 
lot  owners,  to  dispute  the  plat:  Gridley  v.  Hopkins,  84  111. 
528.  But  by  making  such  conveyances  he  did  not  admit  title 
to  the  land  in  Blair.  They  were  inconsistent  with  any  such 
admission.  He  was  claiming  title  in  himself  and  conveying  to 
Blair." 

The  defendant  in  error  Maloney  insists  that  the  persons  to 
be  made  parties  to  establish  title  in  a  proceeding  under  the 
burnt  records  act  are  such,  only,  as  claim  an  estate  in  fee  in  the 
property  involved  in  the  proceeding,  or  such  other  persons  as 
are  grantees  in  a  deed  or  deeds  of  conveyance  for  such  prop- 
erty whose  deeds  have  been  ^"^  recorded  since  the  destruction- 
of  the  records  of  Cook  county  by  fire  in  1871.  Section  11  of 
the  burnt  records  act  (Kurd's  Stat.  1899,  p.  1372)  is  referred 
to  as  supporting  this  contention.  Without  being  understood  to 
concede  the  correctness  of  the  insistence,  we  may  dispose  of  it, 
for  all  the  purposes  of  this  case,  by  eaying  the  plaintiffs  in  er- 
ror and  Mary  D.  Abel,  the  owners,  respectively,  of  lots  1  and 
32,  in  block  1,  in  Blair's  subdivision,  etc.,  which  lots  abut  upon 
the  strip  or  street  involved  in  the  proceeding  under  the  burnt 
records  act,  were,  within  the  meaning  of  said  section  11  of  thee 
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burnt  records  act,  to  be  regarded  as  owning  an  interest  in  fee 
in  the  strip  which  was  the  subject  matter  of  the  proceeding  in 
■question.  The  city  of  Chicago  was  made  a  party  to  the  pro- 
<;eeding,  and  properly  so,  for  the  reason  that  upon  the  plat 
made  by  Blair  the  strip  in  question  appeared  to  constitute  a 
portion  of  a  street  of  the  city,  the  title  to  which  passed  by  the 
plat  to  the  city  unless  some  defect  in  the  execution  of  the  plat 
should  be  found  which  would  defeat  the  title  of  the  city.  The 
same  plat,  together  with  the  deed  records  of  the  county,  dis- 
closed that  the  owners  of  lots  in  Blair's  subdivision  had  legal 
rights  and  interests  in  fee  in  the  strip  in  the  event  it  was  found 
the  plat  failed  to  confer  title  in  fee  to  the  city.  The  petition 
proceeded  upon  the  theory  the  plat  was  insuflBcient  to  veet  the 
fee  to  the  strip  in  the  city  as  a  street,  and  that  being  true,  the 
petitioner  stood  charged  with  notice  and  knowledge  of  the  legal 
rule  that  if  the  plat  should,  because  of  some  nonobservance  of 
■statutory  requirements,  be  insufficient  to  vest  title  in  this  strip, 
as  a  street,  in  the  city,  it  had  legal  operation  to  attach  the  fee 
title  to  the  strip  to  the  title  to  the  lots  abutting  thereon.  If 
the  plat  was  sufficient  to  call  the  attention  of  the  parties  to  the 
fact  that  the  city  of  Chicago  was  the  owner  in  fee  of  the  strip 
if  all  statutory  requirements  had  been  observed  in  making  the 
plat,  it  was  sufficient  to  call  their  attention  to  the  fact  that  the 
owners  of  lots  abutting  on  the  ''"*'^  strip  were  interested  in  the 
fee  of  the  strip  in  the  event  the  city  of  Chicago,  by  reason  of 
some  defect  in  the  plat,  did  not  acquire  the  fee  in  the  strip. 
As  the  petition  averred  the  city  of  Chicago  had  no  title  to  the 
strip  as  a  street,  it  followed  that  the  owners  of  the  lots  abutting 
on  the  strip  were  necessary  parties  to  a  proceeding  which  was 
designed  to  have  the  street  declared  to  be  the  property  of  the 
petitioner  as  an  individual. 

The  complainants  in  the  original  bill  in  this  cause  and  the 
complainant  in  the  cross-bill  herein  were  not  parties  to  the  pro- 
ceeding under  the  burnt  records  act,  had  no  opporfunity  to  de- 
fend or  enforce  their  rights  in  the  proceeding,  and  are  not  con- 
cluded by  any  finding  or  decree  rendered  therein. 

The  subdivision  of  the  strip  into  lots  by  Pierpont  had  no 
effect  to  deprive  the  owners  of  the  lots  abutting  thereon  of  any 
rights  or  interests  they  possessed  in  the  strip  as  such  abutting 
owners.  Pierpont,  after  making  the  subdivision  of  the  strip 
into  two  lots,  conveyed  the  lots  to  the  defendant  in  error,  Ma- 
loney,  by  a  quitclaim  deed.  The  defects  in  Pierpont's  claim 
-of  title  were  such  as  grew  out  of  and  were  disclosed  by  the  pub- 
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lie  records  of  the  county.  Notice  of  them  was  chargeable  to 
Maloney,  and  he  received  no  better  title  than  that  held  by  Pier- 
pont,  his  grantor. 

The  strip  in  question  constitutes  a  public  way  or  street,  or 
part  of  a  street,  which  the  complainants  in  the  original  bill,  as 
owners  of  the  lot  abutting  on  said  street  or  way,  had  the  right 
to  insist  should  be  kept  open  and  unobstructed,  and  the  chan- 
cellor erred  in  holding  to  the  contrary.  The  writ  of  injunc- 
tion afforded  an  appropriate  remedy  to  prevent  the  placing  of 
obstructions  in  the  street  or  way:  Smith  v.  Young,  160  111.  163, 
43  N.  E.  486. 

The  decree  will  be  reversed  and  the  cause, will  be  remanded, 
with  directions  to  enter  a  decree  granting  the  relief  prayed  in 
the  bill. 


One  of  the  Doctrines  of  the  principal  case  was  referred  to  and 
appliod  in  Brewster  v.  Caliill,  199  111.  309,  65  N.  E.  233,  where  it  was 
\h']<\  that  a  conveyance  of  property  abutting  upon  a  street  shown 
upon  a  plat,  not  sufficient  to  constitute  a  statutory  dedication,  car- 
ries the  fee  of  the  soil  to  the  center  of  the  street,  although  the 
property  was  conveyed  by  lot  or  block  number  only,  unless  the  title 
to  the  fee  was  expressly  reserved,  and  hence  that  the  grantor  or 
bis  successors  in  interest  could  not  enjoin  mining  for  coal  beneath 
srch  soil. 

.y;M-eral  questions  similar  to  those  determined  in  the  principal  case 
were  presented  to  the  same  court  and  decided  in  the  same  manner 
in  Russell  v.  City  of  Lincoln,  200  111.  511,  65  N.  E.  1088,  viz.,  that 
the  signing  and  acknowledging  of  a  plat  by  an  agent,  instead  of 
by  the  owner  personally,  is  not  a  good  statutory  dedication,  but  is 
good  at  the  common  law,  where  the  owner  subsequently  sells  lots 
according  to  the  plat  and  delivers  possession;  that  a  common-law 
dedication  cannot  be  withdrawn  after  the  owner  has  sold  lots  and 
blocks  by  the  description  contained  in  the  plat,  and  the  municipal 
authorities  may  open  the  streets  at  such  time  as  in  their  judgment 
public  interest  may  require.  In  this  case  it  was  further  held  that 
the  diflerence  between  a  statutory  and  a  common-law  dedication 
is  that  the  former  vests  title  for  public  purposes  in  the  municipality, 
while  the  latter  leaves  the  legal  title  in  the  original  owner,  charged 
with  the  same  rights  and  interests  in  the  public  that  it  would  be 
charged  with  if  the  fee  had  been  vested  in  the  municipality,  and 
the  statute  of  limitations  does  not  bar  the  right  of  the  public  in 
the  streets,  and  that  the  municipal  corporation  is  not  estopped  from 
opening  a  street  by  the  fact  that  a  purchaser  of  two  blocks  put  a 
fence  around  the  entire  tract,  inclosing  the  street  which  had  been 
subject  to  a  common-law  dedication,  and  held  possession  of  it  for 
Am.   St.   Rep.,   Vol.   93—10 
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thirty  years,  where  he  had  not  been  misled  respecting  the  existence 
of  the  street  and  had  not  erectoi  iinproveineuts  other  than  such  fence. 

A  Deed  of  a  City  Lot,  bounded  on  one  side  by  a  street,  carries  to 
the  center  of  the  street,  in  the  absence  of  any  language  showing  an 
intention  to  exclude  the  street:  Kneeland  v  Van  VaJkenburgh,  46 
"Wis.  434,  32  Am.  Eep.  719,  1  N.  W.  63:  Salter  v.  Jonas.  39  N.  J.  L. 
469,  23  Am.  Rep.  £29;  FirmsLone  v.  Spaeler,  150  Pa.  St.  616,  30  Am. 
St.  Rep.  851,  25  Atl.  41.  But  see  Graham  v.  Stern,  168  N.  Y.  517, 
85  Am.  St.  Eep.  694,  61  N.  E.  891. 

Dedication  of  Property  to  a  public  use  in  considered  in  the  mono- 
graphic note  to  State  v.  Trask,  27  Am.  Dec.  559-570.  It  is  held 
that  a  dedication  is  not  good  without  a  definite  description  of  the 
•property:  Carlinville  v.  Castle,  177  111.  105,  69  Am.  St.  Rep.  212,  52 
K,  E.  383.  Privies  in  estate  are  bound  to  the  same  extent  as  tho 
grantor:  Warren  v.  "Jacksonville,  15  111.  236,  58  Am.  Dec.  610.  And 
a  person  not  the  original  owner  of  land,  but  claiming  under  a  plat 
and  deed  by  which  a  street  haa  been  dedicated  to  the  public,  is 
estopped  to  deny  the  dedication:  Ealston  v,  Weston,  46  W.  Va.  544, 
6  Am.  St.  Eep.  834,  33  S.  E.  326. 


I 


CLAY  V.  HAMMOND. 

[199  111.  370,  65  N.  E.  352] 

A  BILL  to  Quiet  or  Remove  a  Cloud  from  the  Title  to  Real 

Property  can  be  maintained  only  when  the  complainant  is  in  posses- 
sion, or  the  lanrls  are  unimproved  and  unoccupied,     (p.  147.) 

IN  A  SUIT  to  Set  Aside  a  Deed  as  a  Cloud  Upon  Complain- 
ant's Title,  he  need  not  be  in  possession  of  the  premises  if  his  cause 
for  relief  is  founded  upon  fraud,     (pp.  147,  148.) 

EQUITY  JURISDICTION  in  Case  of  Fraud.— Although  There 
is  a  Remedy  at  Law  where  a  conveyance  has  been  obtained  by  fraud, 
equity  will  take  jurisdiction  to  set  it  aside  or  to  remove  it  as  a 
cloud  upon  complainant's  title,  whether  he  is  in  possession  of  the 
premises  or  not.     (pp.  148,  149.) 

INSANE  PERSONS— Vacating  Deeds  of.— Whether  a  deed 
executed  by  an  insane  person  is  void  or  voidable,  it  may  be  set 
aside  by  him  after  his  restoration  to  sanity,  or  by  his  vendee  to 
whom  he  has  conveyed  after  such  restoration,     (p.   149.) 

INSANE  PERSONS— Rights  of  Successors  in  Interest  of.— A 

grantee  or  other  successor  in  interest  of  a  person  who  has  conveyed 
property  while  insane  has  the  same  right  as  his  grantor  would  have 
if  he  retained  title  to  sue  to  set  aside  the  deed,  because  made  during 
the  continuance  of  the  insanity,     (p.   149.) 

INSANE  PERSONS.— Every  Person  Dealing  with  an  Insane 
Person,  with  Knowledge  of  the  Insanity,  is  deemed  guilty  of  medi- 
tated fraud,     (p.  150.) 

INSANE  PERSONS- -Evidence  of  Restoration  to  Sanity.— A 
discharge  of  a  patient  from  a  lunatic  asylum  is  evidence  of  his 
recovery,     (p.   150.) 
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INSANE  PERSONS— Restoration  to  Sanity— When  Con- 
ceded.—One  who  commences  a  suit  against  a  person  who  has  been 
insane,  treating  him  during  su-ch  suit  as  if  in  the  possession  of  his 
reasoning  faculties,  concedes  hi?  restoration  to  sanity,     (p.  151.) 

EQUITY— When  Cannot  Put  a  Party  in  Possession  or  Issue  a 
Writ  of  Assistance. — One  claiming  to  have  title  to  real  property,  and 
suing  to  set  aside  a  conveyance  thereof  as  fraudulent,  will  not,  al- 
though the  decree  is  in  his  favor,  be  put  in  possession  by  the  court, 
but,  as  to  possession,  will  be  left  to  his  remedy  at  law.     (p.  153.) 

Bill  by  Hammond  against  Clay  and  others  to  set  aside  a 
conveyance  alleged  to  have  been  made  in  the  name  of  the  com- 
plainant's grantor  under  a  power  of  attorney  executed  by  him 
while  insane.  The  answer  denied  the  insanity  of  the  com- 
plainant's grantor  at  the  date  of  the  execution  of  the  power  of 
attorney  or  of  the  conveyance,  and  alleged  that  the  premises 
were  held  as  security  for  moneys  due.  Decree  in  favor  of  the 
complainant,  and  also  if  possession  should  be  refused,  that 
a  writ  of  assistance  is?ue  in  his  favor. 

Swift^  Campbell  &  Jone^,  for  the  appellants. 
Hiram  T.  Gilbert,  for  the  appellee. 

»'3  MAGRUDEE,  C.  J.  1.  It  is  claimed,  on  the  part  of 
the  appellants,  that  the  bill  filed  in  this  case  is  a  bill  to  remove 
a  cloud  upon  title,  and  that,  inasmuch  as  appellee,  the  complain- 
ant ^^'^^  below,  was  not  in  possession  of  the  premises  when  the 
bill  was  filed,  and  the  same  were  not  vacant  or  unoccupied  at 
that  time,  a  court  of  chancery  had  no  jurisdiction  to  entertain 
the  bill,  and  grant  relief  in  accordance  with  the  prayer  of  the 
same. 

The  facts  show  that  the  appellant.  Clay,  and  his  tenants, 
were  in  possession  of  the  premises  when  the  bill  was  filed.  This 
court  has  held  in  many  cases  that  a  party  can  only  file  a  bill 
to  quiet  title,  or  remove  a  cloud  from  the  title  to  real  property, 
where  he  is  in  possession  of  the  land,  or  where  he  claims  to  be 
the  owner  and  the  lands  in  controversy  are  unimproved  and  un- 
occupied: Gage  V.  Abbott,  99  111.  366;  Johnson  v.  Huling,  127 
111.  14,  18  N.  E.  786;  Glos  v.  Randolph,  133  111.  197,  24  N. 
E.  426 ;  Glos  v.  O'Toole,  173  111.  366,  50  N".  E.  1063 ;  Glos  v. 
Goodrich,  175  111.  20,  51  N.  E.  643;  Glos  v.  Kemp,  192  111. 
72,  61  N".  E.  473;  Glos  v.  Beckman,  183  111.  158,  55  N.  E.  636. 

The  rule,  however,  that,  in  such  case,  the  complainant  must 
be  in  possession  of  the  premises,  or  the  premises  must  be  vacant 
or  unoccupied,  has  no  application  where  the  deed,  or  other  in- 
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ttrument,  alleged  to  be  a  cloud  upon  the  title,  is  sought  to  be 
set  aside  upon  the  ground  of  fraud.  Courts  of  law  and  courts 
of  equity  have  concurrent  jurisdiction  in  cases  of  fraud.  In 
Kennedy  v.  Northrup,  15  111.  148,  where  the  bill  was  filed  for 
the  purpose  of  setting  aside  certain  deeds  held  by  the  defend- 
ants, which,  as  it  was  alleged,  were  fraudulently  obtained,  and 
which  remained  as  a  cloud  upon  the  title  of  the  complainant, 
the  objection  was  made  that  the  defendants  were  in  possession, 
and  that  thereby  the  plaintiffs  were  enabled  to  bring  ejectment, 
and  thus  contest  the  fraudulent  deeds  in  a  court  of  law,  and 
that  for  that  reason  a  court  of  equity  would  not  assume  juris- 
diction to  try  the  validity  of  those  deeds  and  set  them  aside; 
but  it  was  there  held  that,  where  the  complaint  is  that  the  title, 
under  which  the  defendants  claim,  was  obtained  by  fraud,  a 
court  of  equity  will  take  jurisdiction.  Where  the  question  is 
simply  as  to  which  of  the  two  titles  is  the  better  legal  title?  the 
^^^  party  should  bring  his  action  in  a  court  of  law,  but  courts 
of  equity  will  assume  jurisdiction  to  set  aside  conveyanees 
fraudulently  obtained.  In  the  case  of  Kennedy  v.  Northrup, 
15  111.  153,  it  was  said:  "While  a  court  of  equity  will  not  take 
jurisdiction  of  every  case  of  fraud  which  may  be  presented,  yet 
there  are  few  questions  over  which  its  jurisdiction  is  more  uni- 
versal, and  especially  so  when  it  relates  to  the  transfer  of  real 

estate Although  it  may  be  true  that  the  fraud,  if  proved, 

might  defeat  that  title  in  a  court  of  law,  yet  the  courts  of  equity 
have  ever  claimed  to  possess  superior  facilities  for  investigating 
such  questions,  to  the  courts  of  law,  and  certainly  the  relief 
which  they  can  give  is,  in  many  cases,  more  satisfactory.  When 
the  fraud  is  once  established,  they  can  cut  up  the  fraudulent 
conveyance  or  contract  by  the  very  roots,  and  leave  the  party  in 
as  secure  a  position  as  if  it  had  never  existed.'' 

In  Booth  V.  Wiley,  102  111.  84,  the  same  objection  was  made 
as  is  here  insisted  upon,  and  the  case  of  Kennedy  v.  Northrup, 
15  111.  148,  was  approved  and  quoted  from;  and,  in  reference 
to  the  contention  that  there  are  only  two  cases  under  our  law, 
in  which  a  party  may  file  a  bill  to  quiet  title,  or  to  remove  a 
cloud  from  the  title  to  real  property :  1.  Where  he  is  in  posses- 
sion of  the  lands;  and  2.  Where  he  claims  to  be  the  owner  and 
the  lands  in  controversy  are  unimproved  and  unoccupied,  it 
was  said  (page  114,  102  111.)  :  "But  this  is  the  law  where  the 
object  is  purely  to  remove  a  cloud  from  a  title,  and  does  not 
affect  cases  where  the  primary  relief  is  sought  upon  other  and 
wcll-esLablisheJ  equitable  grounds,  and  the  removal  of  the  cloud 
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is  prayed  only  as  an  incident  to  that  relief."  It  was  there  held 
that  the  rule  in  question  has  no  application,  where  a  deed  is 
sought  to  he  set  aside  upon  the  ground  of  fraud. 

In  the  case  at  bar,  the  proof  is  clear,  and  uncontradicted  by 
the  appellants,  that  William  H.  Forrest  was  insane  from  Au- 
gust, 1897,  to  the  summer  of  1898.  A  physician,  ^''^  who  at- 
tended him,  testifies  to  his  ^nsanity  during  the  period  in  ques- 
tion. The  appellant,  John  Clay,  Jr.,  was  the  brother  in  law  of 
William  H.  Forrest,  and  the  physician  testifies  that  he  consulted 
with  the  appellant,  Clay,  in  reference  to  Forrest's  insanity,  and 
that  appellant  concurred  with  him  that  Forrest  was  insane. 
Thfi  physician,  thus  testifying,  took  Forrest  to  Boston  in  the 
summer  of  1897,  and  left  him  in  an  asylum  or  hospital  for  the 
insane  in  Massachusetts.  Subsequently  to  his  being  taken 
there,  a  trial  was  had  finding  him  to  be  insane.  The  physician, 
so  testifying,  and  the  appellant.  Clay,  visited  him  in  Massachu- 
setts at  this  hospital  in  March,  1898.  He  testifies  also  that, 
just  before  starting  to  Massachusetts  with  Forrest,  Forrest 
signed  a  paper  in  his  presence  at  the  request  of  Mr.  Clay,  which 
paper  was  stated  by  Clay  to  be  a  power  of  attorney.  This  evi- 
dence in  regard  to  the  insanity  of  Forrest,  when  he  executed 
the  power  of  attorney,  stands  uncontradicted  by  any  testimony 
whatever  in  the  record. 

Whether  a  deed  thus  executed  by  an  insane  person  is  void, 
or  voidable  only,  it  may  be  set  aside  by  the  insane  person  after 
his  restoration  to  sanity,  or  it  may  be  set  aside  by  a  vendee, 
to  whom  such  insane  person  conveys  the  premises,  after  his  res- 
toration to  sanity:  Hanna  v.  Eead,  102  111.  596,  40  Am.  Eep. 
G08;  Breckcnridge  v.  Orrasby,  1  J.  J.  Marsh.  236,  19  Am.  Deo. 
71. 

In  Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  236,  19  Am.  Dec. 
71,  the  authorities  upon  this  subject  were  reviewed,  and,  after 
such  review,  the  court  there  say:  "And  these  authorities  also 
show  that  a  purchaser  or  devisee,  holding  his  right  from  the 
infant  or  non  compos,  derived  after  the  attainment  of  legal  dis- 
cretion, or  restoration  to  sanity,  may  avoid  a  deed  made  for 
the  same  estate  during  disability."  In  the  latter  case,  it  was 
said  that  the  deed,  so  made  by  an  insane  person  after  his  res- 
toration to  sanity,  conveys  to  the  grantee  all  the  right  which 
the  vendor  has,  and,  as  the  vendor  had  the  right  to  avoid  the 
deed  made  during  his  ^'"'^  insanity,  the  vendee,  by  virtue  of  the 
deed  to  him,  acquires  the  same  right. 
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Every  person  is  deemed  guilty  of  meditated  fraud  when  he 
deals  with  an  insane  person  with  knowledge  of  such  insanity: 
ICilbee  v.  Myrick,  12  Fla.  431.  In  the  case  at  bar,  the  appel- 
lant. Clay,  being  the  brother  in  law  of  Forrest,  induced  him  to 
execute  a  power  of  attorney,  knowing  at  the  time  that  Forrest 
was  insane.  Under  the  power  of  attorney  thus  obtained,  and 
while  Forrest  was  in  an  insane  asylum  in  Massachusetts,  Clay, 
in  the  name  of  Forrest,  executed  a  deed  of  the  premises  in  ques- 
tion to  Connor,  a  clerk  in  his  employ,  and  then,  a  few  days 
after,  Connor  and  his  wife  reconveyed  the  premises  to  Clay. 
No  evidence  is  produced  by  the  appellant  to  contradict  any  of 
the  facts  thus  established,  and  they  constitute  such  fraud  as, 
in  our  opinion,  justifies  a  court  of  equity  to  take  jurisdiction 
for  the  purpose  of  setting  aside  the  instruments  thus  obtained. 

2.  It  is  contended,  however,  on  the  part  of  the  appellants 
that,  while  the  proof  may  show  that  Forrest  was  insane  when 
he  executed  the  power  of  attorney  in  question,  his  insanity  will 
be  presumed  to  have  continued  until  his  restoration  is  estab- 
lished by  proof.  The  point,  made  by  appellants,  is  that  the 
court  below  did  not  find  that  Forrest  was  restored  to  sanity 
when  he  executed  the  deed  to  appellee  on  June  18,  1901,  and, 
therefore,  the  presumption  is  that  his  insanity  continued  up 
to  that  time,  and  so  it  is  insisted  by  the  appellants  that,  if  the 
deed  to  the  appellant.  Clay,  was  invalid  by  reason  of  the  insan- 
ity of  Forrest,  the  deed  to  the  appellee  was  invalid  for  the  same 
reason. 

The  answer  to  this  contention  on  the  part  of  the  appellants 
is,  that  the  proof  does  show  a  restoration  of  Forrest  to  sanity 
when  he  executed  the  deed  to  appellee.  Forrest  was  discharged 
from  the  institution,  to  which  he  was  committed  in  Massachu- 
setts, in  the  summer  of  1898.  In  Langdon  v.  People,  133  111. 
382,  24  N.  E.  874,  we  said:  "The  discharge  «'»  of  a  patient 
from  a  lunatic  asylum  may  be  regarded  as  evidence  of  his  re- 
covery": See,  also.  State  v.  Davis,  27  S.  C.  609,  4  S.  E.  567. 
In  addition  to  the  fact  of  the  discharge,  the  proof  shows  that, 
after  Forrest  returned  from  ]\Iassachusetts  to  Chicago  in  the 
summer  of  1898,  he  went  to  Iowa  to  the  home  of  his  parents, 
where  he  remained  until  some  time  in  the  summer  of  1899, 
when  he  removed  to  Dixon,  Illinois,  and  then  returned  to  Chi- 
cago in  March,  1901 ;  that,  at  the  latter  date,  the  appellant. 
Clay,  commenced  a  suit  against  him  for  an  accounting  and  set- 
tlement of  the  partnership  affairs  of  Clay  and  Forrest,  who  had 
theretofore  been  partners.     In  this  suit,  he  was  served  with 
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summons  issued  by  the  a})pellant,  Clay,  employed  a  lawyer,  and 
attended  the  hearings  before  the  master.  By  commencing  this 
suit,  appellant,  Clay,  concedes  the  restoration  of  Forrest  to  san- 
ity. It  is  not  shown  that  any  conservator  was  appointed  for 
Forrest  in  the  suit,  but  he  was  treated  therein  as  a  person  fully 
possessed  of  his  reasoning  faculties.  Moreover,  in  his  answer 
in  the  present  case,  the  appellant.  Clay,  insists  that,  after  For- 
rest returned  from  Massachusetts,  he  affirmed  or  ratified  the 
power  of  attorney  which  he  executed  during  his  insanity.  No 
proof  was  introduced  to  establish  any  such  ratification,  but  the 
fact  that  it  was  set  up  in  the  answer  is  a  concession  on  the  part 
of  the  appellant,  Clay,  that  Forrest  was  restored  to  sanity. 
Otherwise,  he  was  unable  to  ratify  an  act  done  during  his  in- 
t:anity.  Sufficient  evidence  was  introduced  by  the  appellee  to 
establish  the  restoration  of  Forrest  to  sanity,  so  long  as  such 
evidence  remained  uncontradicted,  and  the  defendants  below 
introduced  no  evidence  whatever  to  overcome  or  rebut  the  prima 
facie  case  made  by  the  appellee  as  to  Forrest's  restoration  to 
sanity. 

3.  It  is  furthermore  contended  by  the  appellants  that  Clay 
claimed  to  hold  the  title  under  the  deed  executed  by  Connor  to 
himself,  not  as  an  absolute  conveyance,  but  as  a  security  for 
an  alleged  indebtedness  from  ^'^'*  Forrest  to  him,  and  that, 
therefore.  Clay  was  a  mortgagee  in  possession.  Counsel  for  ap- 
pellants then  claim  that  a  mortgagor  cannot  file  a  bill  against 
a  mortgagee  without  offering  to  redeem  from  the  mortgage,  and 
that,  as  appellee  did  not  offer  to  redeem  from  the  mortgage, 
the  court  should  have  dismissed  the  bill.  The  bill  filed  in  this 
case  is  in  no  sense  a  bill  to  redeem  from  a  mortgage.  The  posi- 
tion taken  by  the  appellee  is,  that  while  the  appellant  claimed 
to  hold  the  title  conveyed  to  him  for  a  debt,  as  a  matter  of  fact 
no  debt  existed.  The  testimony,  introduced  by  the  defendants 
below  themselves,  tends  to  show  that  the  conveyance  to  appel- 
lant, Clay,  was  not  made  to  secure  a  bona  fide  indebtedness. 
The  evidence,  tending  to  show  that  no  such  indebtedness  ex- 
isted, was  not  contradicted  by  any  proof  on  the  part  of  the  ap- 
pellant. In  other  words,  appellants  introduced  no  testimony 
whatever  sliowing  that  any  indebtedness  existed  from  Forrest 
to  Clay,  and  did  not  rebut  the  case  made  by  the  evidence  in  the 
record  as  to  the  nonexistence  of  any  such  indebtedness. 

4.  Much  is  said  in  the  argument  of  counsel  for  the  appellants 
to  the  effect  tlint  tlse  appellee  paid  no  valid  consideration  for  the 
conveyance,  executed  to  him  by  Forrest  in  June,  1901,  and  that. 
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if  the  consideration,  claimed  to  have  been  paid  by  the  appellee, 
was  actually  paid,  it  was  less  than  half  the  real  value  of  the 
property.  Forrest  testifies  in  the  case,  and  shows  that  he  knew 
the  value  of  the  property.  He  was  not  imposed  upon  by  any 
fraudulent  representations  made  by  the  appellee.  The  title  to 
the  property  was  clouded  by  the  existing  conveyance  to  Clay, 
and  by  the  pendency  of  the  suit  for  an  accounting,  which  Clay 
had  brought  against  Forrest.  These  matters  rendered  it  im- 
possible for  Forrest  to  sell  the  property  for  the  full  value.  The 
proof  shows  that  all  these  matters  were  well  understood  both 
by  Forrest  and  by  the  appellee.  Appellee  paid  Forrest  eight 
thousand  dollars  for  the  premises  in  question.  He  paid  four 
thousand  dollars  in  cash,  and  '***"  executed  his  note  for  the  re- 
maining four  thousand  dollars.  The  proof  tends  to  show  that 
the  sale  to  appellee  was  bona  fide,  and  was  for  such  considera- 
tion as  Forrest  was  willing  to  receive.  When  Forrest  made  the 
sale  to  appellee,  he  acted  under  the  advice  of  legal  counsel,  ca- 
pable of  protecting  his  interests.  He  says  in  his  testimony: 
"At  the  last  interview  I  sold  the  property  to  Mr,  Hammond  for 

eight  thousand  dollars The  money  was  paid  to  me  in 

good  faith."  There  is  no  controversy  here  between  appellee 
and  Forrest  as  to  the  validity  and  good  faith  of  the  transfer  to 
appellee.  \Yhat  the  amount  of  the  consideration  was,  received 
by  Forrest  from  appellee,  is  not  a  matter  which  concerns  the 
appellant,  Clay. 

5.  There  is,  however,  one  feature  of  the  decree,  entered  by 
the  court  below,  which  we  cannot  but  regard  as  erroneous.  We 
are  of  the  opinion  that  the  coutt  below  decided  correctly  in 
holding  that  the  power  of  attorney,  and  the  deeds,  executed  un- 
der it  to  Connor,  and  by  Connor  to  Clay,  were  null  and  void, 
and  in  decreeing  that  the  instruments  in  question  should  be  de- 
livered up  to  be  canceled.  But  that  part  of  the  decree  which 
provides  that  appellee  should  be  let  into  possession  of  the  prem- 
ises, and  that  a  writ  of  assistance  should  be  awarded  to  him 
for  the  purpose  of  thus  putting  him  into  possession  of  the 
premises,  was  not  warranted  by  the  facts  of  the  case,  ^^^lere 
land  is  sold  under  a  decree  foreclosing  a  mortgage,  a  writ  of 
assistance  will  be  issued  to  put  the  purchaser  at  the  mortgage 
eale  in  possession  of  the  premises:  Aldrich  v.  Sharp,  3  Scam. 
261;  Bennett  v.  Matson,  41  HI.  332;  Kessinger  v.  ^^^littake^, 
82  111.  22;  O'Brian  v.  Fry,  82  111.  87.  In  such  case,  however, 
the  purchaser  at  the  foreclosure  sale,  whether  he  be  the  com- 
plainant in  the  foreclosure  suit,  or  a  third  person,  obtains  his 
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title  from  the  decree  of  the  court  of  chancery.  A  court  of 
chancery  will  put  a  party  in  possession  of  premises  when  it  has 
by  its  own  decree  given  the  title  to  those  premises  to  such  party. 
Here,  however,  appellee  docs  not  come  into  ^®*  a  court  of  chan- 
cery for  the  purpose  of  obtaining  a  title.  He  claims  by  his  bill 
to  have  the  title  already  through  a  warranty  deed  executed  to 
him  by  Forrest  on  June  18,  1901,  and  he  merely  asks  that  a 
fraudulent  deed  to  the  premises,  held  by  another  party,  be  re- 
moved and  canceled  as  a  cloud  upon  a  title  already  existing.  In 
6uch  case,  a  court  of  chancery  will  leave  the  party,  in  whose 
favor  it  removes  the  cloud,  to  pursue  his  remedy  at  law  in  order 
to  get  possession  of  the  premises. 

In  Schenck  v.  Conover,  13  N.  J.  Eq.  223,  78  Am.  Dec.  95, 
the  cases  upon  this  subject  are  reviewed  by  the  chancellor,  and 
it  is  there  said:  "These  cases  clearly  show  the  long  established 
and  familiar  practice  of  the  court  of  chancery,  wherever  the 
conveyance  of  real  estate  is  decreed,  to  compel  the  defendant 
to  surrender  the  possession  to  the  plaintiff."  In  Schenck  v. 
Conover,  13  N.  J.  Eq.  223,  78  Am.  Dec.  95,  it  was  said  that 
on  a  bill  by  a  mortgagor  to  redeem  the  mortgaged  premises  the 
court  will  order  the  defendant  to  deliver  up  possession  to  the 
complainant  without  putting  him  to  his  ejectment,  but  that,  in 
a  strict  foreclosure,  the  practice  is  otherwise,  and  that  in  the 
latter  case  the  court  docs  not  direct  the  mortgagor  to  deliver  up 
the  possession  of  the  mortgaged  premises  to  the  complainant, 
but  leaves  tlie  latter  to  his  ejectment;  and  the  reason  there  given 
for  this  conclusion  is  that,  on  a  bill  to  redeem,  the  mortgagor 
acquires  title  under  the  decree  of  the  court,  and  the  court  will 
perfect  his  title,  and  give  him  the  benefit  of  the  decree,  by  put- 
ting him  in  possession;  whereas,  under  a  bill  for  strict  fore- 
closure, the  complainant  has  the  legal  title  already,  and  only 
asks  that  the  equity  of  redemption  be  foreclosed,  not  acquiring 
any  title  under  the  decree  of  the  court,  and  no  conveyance  being 
ordered.  The  reasoning  of  the  New  Jersey  case  applies  to  the 
facts  of  the  case  at  bar.  Yv''e  have  held  that,  where  a  bill  is 
filed  to  quiet  the  title  of  a  complainant,  the  court  should  stop 
with  the  decree  so  quieting  the  title,  "without  decreeing  a  re- 
conveyance to  the  complainant":  Ilucker  v.  ^**^  Dooley,  49  111. 
378,  99  Am.  Dec.  614;  Pratt  v.  Kendig,  128  111.  293,  21  N.  E. 
495.  Inasmuch,  therefore,  as,  in  the  case  at  bar,  the  defend- 
ants are  not  and  could  not  be  required  by  the  decree  to  make  a 
conveyance  to  complainant,  the  decree  should  not  have  gone 
60  far  as  to  award  to  the  complainant  a  writ  of  assistance  to 
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compel  the  defendants  to  surrender  the  possession.  As  was 
said  by  the  court  of  chancery  in  Schenck  v.  Conover,  13  N.  J. 
Eq.  223,  78  Am.  Dec.  95,  the  practice  of  a  court  of  chancery  is 
to  compel  the  defendant  to  surrender  the  possession  to  the 
complainant  in  cases  where  the  conve3^ance  of  real  estate  is  de- 
creed. As  the  decisions  of  this  court  hold  that,  on  a  bill  to  re- 
move a  cloud  from  the  title  to  real  estate,  it  is  improper  to  re- 
quire the  defendants  to  execute  to  the  complainant  a  deed  of 
the  real  estate,  it  would  seem  to  follow  that  it  is  improper  to 
require  the  defendant  to  surrender  the  possession  to  the  com- 
plainant in  a  suit  begun  by  the  filing  of  such  a  bill.  The  ob- 
servations here  made  are  not  intended  to  apply  to  cases  arising 
under  the  burnt  records  act  of  this  state,  by  the  terms  of  which 
a  peculiar  and  enlarged  jurisdiction  is  conferred  upon  courts  of 
equity  in  the  matter  of  establishing  titles  thereunder:  Harding 
V.  Fuller,  141  111.  308,  30  N.  E.  1053. 

Accordingly,  the  decree  rendered  by  the  superior  court  of 
Cook  county  is  affirmed  in  all  respects  except  so  far  as  it  re- 
quires that  the  possession  of  the  premises  be  forthwith  delivered 
up  to  appellee  by  the  appellants,  and  all  other  persons  claiming 
under  them  since  the  commencement  of  the  suit,  and  that,  upon 
such  possession  being  refused,  the  appellee  be  awarded  a  writ 
of  assistance,  the  decree  being  reversed  as  to  the  portion  thereof 
embraced  within  the  exception  thus  indicated,  the  costs  of  this 
court  to  be  paid  one-half  by  each  party. 

JUBISDICTION   OF   EQUITY  TO   PUT   PARTY  IN  POSSESSION 
IN   AID    OF   ITS   DECREE. 
I.    Jurisdiction  Generally. 
II.    Against  Whom   Jurisdiction   Exercised. 
III.    Method  of  Enforcing  Jurisdiction. 

a.  Writ   of  Assistance. 

b.  When  Writ  Will  Issue. 

c.  In  Whose  Favor  Writ  May  Issue. 

d.  Against  Whom  Writ  Will  or  Will  not  Issue. 

I.  Jurisdiction  Generally. 
A  court  of  equity  unquestionably  has  jurisdiction  to  decree  the 
possession  of  land,  and  to  enforce  its  decree  by  putting  the  party 
entitled  thereto  into  possession,  whenever  a  controversy  about  the 
title  of  such  land  hag  been  properly  brought  into,  and  determined 
by,  that  court.  In  other  words,  a  court  of  chancery  has  jurisdiction 
to,  and  will,  put  a  party  in  possession  of  pTemises,  when  it  has  by 
its  own  decree  given  the  title  to  those  premises  to  such  party: 
Irvine  v.  McSee,  5  Humph.  554,  42  Am.  Dec.  468.  It  is  well  estab- 
lished that  a,  court  of  equity  has  power  in  a  proper  case  to  put  the 
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purchaser  of  lands  under  its  decree  in  possession  by  an  order  passed 
upon  the  motion  or  petition  of  the  purchaser.  Such  jurisdiction  is 
deemed  indispensable  to  the  full  and  complete  administration  of 
justice,  and  is  coextensive  with  the  jurisdiction  of  the  subject  mat- 
ter. This  jurisdiction  is  seldom,  if  ever,  denied,  and  the  only  ques- 
tion generally  arising  is  whether  under  the  circumstances  of  the  par- 
ticular case,  the  conditions  are  such  as  to  justify  its  exercise:  (Jreigh- 
ton  V.  Paine,  2  Ala.  158;  Trammel  v.  Simmons,  8  Ala.  271;  Hooper  v. 
Yonge,  69  Ala.  484;  Johnston  v.  Smith,  70  Ala.  108;  Oglesby  v.  Pearce, 
68  111.  220;  White  v.  Hampton,  13  Iowa,  259;  Garretson  v.  Cole,  1  Mar. 
&  J.  370;  Oliver  v.  Caton,  2  Md.  Ch.  297;  Jones  v.  Hooper,  50  Miss. 
510;  Schenck  v.  Conover,  13  N.  J.  Eq.  221,  78  Am.  Dec,  95;  Valentine 
V.  Teller,  1  Hopk.  Ch.  422;  Commonwealth  v.  Dieffenback,  3  Urant 
Cas.368;  O'Neale  v.  Caldwell,  3  Cranch  C.  C.  312,  J?'ed.  Cas.  JS'o.  10,515. 
A  court  of  equity  "will  enforce  its  decree  by  process  for  the  actual 
delivery  of  the  possession  whenever,  in  pursuance  of  the  decree,  such 
possession  ought  to  be  delivered:  Valentine  v.  Teller,  1  Hopk.  Ch.  422. 
"When  the  court  has  obtained  lawful  jurisdiction  of  the  case,  and 
has  investigated  and  decided  upon  its  merits,  it  is  not  sufficient  for 
(he  ends  of  justice  merely  to  declare  the  right  without  affording  the 
remedy":  Kershaw  v.  Thompson,  4  Johns,  Ch.  609.  The  power  of  a 
court  of  equity  to  enforce  its  decree  for  possession  by  its  process 
"rests  upon  the  obvious  principle  that  the  power  of  the  court  to 
afford  a  remedy  must  be  coextensive  with  its  jurisdiction  over  the 
subject  matter":  Montgomery  v.  Tutt,  11  Cal.  190.  "The  cases 
clearly  show  the  long-established  and  familiar  practice  of  the  court 
of  chancery,  whenever  the  conveyance  of  real  estate  is  decreed  to 
compel  the  defendant  to  surrender  the  possession  to  the  plaintiff; 
in  other  words,  a  court  of  equity  will  enforce  its  own  decree  as 
between   the    parties,   without   compelling   a   resort   to   an   action   at 

law It   becomes,   then,   a  mere   question   of  practice  whether 

a  court  of  equity  will,  in  the  exercise  of  its  undoubted  power,  give 
full  effect  to  its  decree  for  the  sale  and  conveyance  of  the  premises 
by  putting  the  purchaser  into  possession":  Schenck  v.  Conover,  13 
N.  J.  Eq.  224,  78  Am.  Dec.  95.  Under  the  rule  that  where  equity 
obtains  jurisdiction  of  the  case  for  any  purpose  of  icuei,  n  >. 
tain  it  to  give  full  relief,  a  court  of  chancery  having  determined  that 
the  equitable  title  to  premises  is  in  the  complainant  or  other  party 
to  the  suit,  will  decree  a  surrender  of  the  possession  thereof  to  him, 
instead  of  leaving  him  to  his  further  remedy  of  ejectment:  Aldrich 
V.  Sharp,  3  Scam.  261;  Whipple  v.  Farrar,  3  Mich.  436,  64  Am.  Dec, 
104;  Wales  v.  Newbould,  9  Mich.  45;  Trotter  v.  Heckscher,  42  N.  J. 
Eq,  254,  7  Atl.  650.  "Decreeing  the  surrender  of  possession  of  lands 
in  a  proper  case  is  an  ordinary  and  familiar  exercise  of  the  power 
of  the  court,  and  the  execution  of  such  a  decree  is  as  easy  and 
simple  as  is  the  execution  of  a  judgment  for  possession  in  an  action 
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of  ejectment  in  a  court  of  law.  It  has  often  been  held,  and  is  re- 
garded as  a  settled  rule,  that  where  a  court  of  chancery  has  gained 
jurisdiction  of  a  cause  for  any  purpose  of  relief,  it  will  retain  it 
for  the  purpose  of  giving  full  relief.  This  is  a  rule  of  such  practical 
utility  in  promoting  the  ends  of  justice,  preventing  unnecessary 
suits,  saving  expense,  and  avoiding  delay,  as  commends  itself  strongly 
to  our  approbation,  and  to  the  case  under  consideration,  where  it 
may  well  be  applied":  Whipple  v.  Farrar,  3  Mich.  436,  64  Am.  Dec. 
104.  The  exercise  of  this  jurisdiction  rests  in  the  sound  discretion 
of  the  court,  and  it  will  never  be  exercised  in  cases  of  doubt,  nor 
under  its  exercise  will  a  question  of  legal  title  be  tried  or  decided: 
Schenck  v.  Conover,  13  N.  J.  Eq.  220,   78  Am.  Dec.  95. 

We  are  not  favorably  impressed  by  the  limitation  which,  in  the 
principal  case,  is  declared  to  exist  upon  the  power  of  chancery  to 
put  successful  litigants  in  possession.  According  to  the  opinion  of 
the  court,  that  power  is  dependent  upon  whether  or  not  chancery 
has  given  title  to  the  property  in  question,  whereas,  in  our  judgment, 
the  power  is  exercised  to  prevent  multiplicity  of  suits,  and  hence 
will  not  be  denied  when  the  proper  parties  are  before  the  court,  and 
it  is  authorized  to  give  them,  or  some  of  them,  equitable  relief,  and 
the  successful  litigant  also  appears  to  be  entitled  to  the  possession 
of  the  property  as  against  his  adversary,  who  is  in  possession.  We 
eee  no  occasion  to  recede  from  our  views  heretofore  expressed  in 
section  37d  of  Freeman  on  Executions,  in  speaking  of  writs  of 
assistance,  as  follows:  "As  to  the  decrees  or  orders  which  may 
justify  the  issuing  of  this  writ,  it  may  be  stated  broadly  that  when- 
ever there  has  been  an  adjudication  in  equity  from  which  it  appears 
that  a  party  is  entitled  to  be  in  possession  of  property,  the  court 
will  not  require  hira  to  bring  some  further  or  independent  suit  or 
action,  but  will  grant  him  this  writ,  entitling  him  to  be  placed  in 
possession  of  the  property.  This  is  but  an  application  of  the  gen- 
eral principle  that  'when  a  court  of  chancery  obtains  jurisdiction  of 
the  subject  matter  of  a  suit,  it  will  retain  it  to  the  end  that  jus- 
tice may  be  done  between  the  parties.'  Hence,  this  writ  will  issue 
when,  by  a  decree,  a  conveyance  ot  property  has  been  directed:  Gar- 
retson  v.  Cole,  1  Har.  &  J.  370;  or  the  defendant's  title  has  been  de- 
vested: Irvine  v.  McEee,  5  Humph.  554,  42  Am.  Dec.  468;  or  where, 
by  a  cross-bill,  the  defendant  has  shown  that  he  is  entitled  to  the 
possession  of  the  property  which  is  held  by  the  plaiutiflE:  Lloyd  v. 
Karnes,  45  111.  62;  or  when,  as  the  result  of  partition  or  otherwise^ 
property  has  been  directed  to  be  sold,  and  a  purchase  has  been 
made,  and  a  conveyance  executed  pursuant  to  the  decree:  Keil  v. 
West,  21  Fla.  508.  In  a  suit  for  a  divorce,  if  one  of  the  parties  is 
required  to  deliver  property  to  the  other,  the  rights  of  the  latter 
may  be  enforced  by  a  writ  of  assistance.  Where  the  propriety  of 
issuing  such  a  writ  was  questioned,  the  court  said:  'The  court,  in 
fixing   the   status   of   the  litigants,   has   the   unquestioned   power   to 
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di&pose  of  the  property  of  the  community,  dividing  it  between  the 
spouses  in  such  proportions  as  seem  just.  It  has  also  the  jurisdic- 
tion to  determine  whether  or  not  a  given  piece  of  property  is  or  i3 
tot  community  property.  Having  these  ample  powers  to  adjudge 
and  to  award,  it  would  be  anomalous  indeed  if,  under  our  simplified 
procedure,  it  were  obliged  to  send  either  of  the  parties  into  another 
forum  to  prosecute  another  action  to  obtain  possession  of  that  which 
it  had  the  power  to  give'  ":  Kirsch  v.  Kirsch,  113  Cal.  56,  45  Pae. 
164.  Nor  are  we  able  to  distinguish  in  principle  the  principal  case 
irora  Harding  v.  Fuller,  141  111.  308,  30  N.  E.  1013;  Gormley  v.  Clark, 
134  U.  S.  138,  10  Sup.  Ct,  Eep.  554,  and  Root  v.  Woojworth,  150  U. 
&.  401,  412,  14  Sup.  Ct.  Eep.  136,  in  all  of  which  the  issuing  of  writs 
of  assistance  was  sustained. 

II.  Against  Whom  Jurisdiction  Exercised. 
The  jurisdiction  of  equity  to  put  the  party  into  possession  who 
is  entitled  to  it  under  its  decree  is  restricted  to  those  cases  in  which 
the  person  holding  the  possession  against  the  purchaser  or  other 
ptarty  entitled  to  the  possession  is  either  a  party  to  the  proceedings, 
whose  rights  are  consequently  determined  by  the  decree,  or  one  who 
comes  into  possession  pendente  lite  claiming  title  to  the  land,  un- 
der the  parties  to  the  bill  or  some  of  them:  Creighton  v.  Paine,  2 
Ala  158;  Oliver  v.  Caton,  2  Md.  Ch.  297;  Jones  v.  liuoper,  50  Miss. 
510.  In  the  exercise  of  this  jurisdiction  the  court  can  compel  the 
delivery  of  the  possession  of  the  land  sold  under  its  decree  by  any 
of  the  parties  to  the  suit  by  persons  coming  into  possession  pendente 
lite,  or  by  more  naked  trespassers:  Hooper  v.  Yongo,  69  Ala.  484. 
If  lands  are  ordered  to  be  sold  under  a  decree  enforcing  a  vendor's 
lien,  the  decree  may  direct  the  register,  upon  payment  of  his  bid 
by  the  purchaser  under  such  decree,  to  execute  to  him  a  conveyance, 
and  to  place  him  in  possession  of  the  land:  Johnston  v.  Smith,  70 
Ala.  108.  Though  chancery  has  power  to  put  a  party  into  posses- 
sion who  purchases  at  a  sale  made  under  its  decree,  where  the  pos- 
fccssion  is  withheld  by  the  defendant,  or  anyone  who  comes  in  pen- 
dente lite,  it  is  not  allowable  to  eject  a  mere  stranger,  having  no 
couuection  with  the  defendant,  either  immediately  or  mediately: 
Tramwell  v.  Simmons,  8  Ala.  271.  "Where  the  party  in  possession  ac- 
quired his  title  prior  to  the  institution  of  the  proceedings  in  which 
the  decree  was  rendered,  it  would  be  irregular  and  improper  to  in- 
vestigate and  pass  judgment  upon  it  by  the  exercise  of  process  to 
put  him  out  of  possession:  Oliver  v.  Caton,  2  Md.  Ch.  297;  and,  al- 
though a  court  of  equity,  in  order  to  give  the  complainant  the  full 
benefit  of  its  decree,  will  put  the  purchaser  into  possession  of  prem- 
ises sold  and  conveyed  in  pursuance  of  its  decree,  yet  in  so  doing 
it  will  not  interfere  with,  nor  attempt,  in  cases  of  doubt,  to  settle, 
the  rights  of  any  party  claiming  possession  by  title  paramount  to 
that  of  a  mortgagee  or  other  party  in  whose  favor   the   decree  is 
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made:  Thomas  v.  De  Baum,  14  N.  Eq.  37.  Occupying  tenants 
claiming  title  under  the  party  against  whom  the  decree  passes  must 
be  made  parties  to  the  suit,  if  their  rights  are  intenaed  to  be  con- 
cluded thereby  so  as  to  dispossess  them:  Oliver  v.  Caton,  2  Md.  Ch. 
297;  and  i£  the  party  in  possession  claims  to  hold  the  property  under 
a  lease  executed  before  the  execution  of  the  mortgage  under  which 
the  sale  has  been  made,  the  court  will  not  put  him  out  of  possession 
at  the  instance  of  the  purchaser  under  the  mortgage:  Thomas  v. 
De  Baum,  14  N.  J.  Eq.  37. 

The  jurisdiction  should  not  be  indulged  where  the  purchaser  seek- 
ing the  aid  of  the  court  to  enforce  the  delivery  of  lands  purchased 
by  him  under  its  decree  has  suffered  several  years  lo  elapse  after 
his  purchase  before  filing  his  application,  thus  creating  a  reasonable 
presumption  that  the  party  in  possession  holds  as  tenant  of  .the  pur- 
chaser, or  under  other  like  claim  of  right,  which  is  not  negatived  i)y 
averment  or  proof:  Hooper  v.  Yonge,  69  Ala.  484.  If  a  court  of 
equity  is  called  upon  to  determine,  and  does  determine,  that  a  con- 
veyance is  fraudulent  as  against  creditors,  and  the  defendant  refuses 
to  surrender  possession,  the  court  has  jurisdiction  to,  and  generally 
will,  dispossess  him:  Pratt  v.  Burr,  5  Biss.  36,  Fed.  Gas.  No.  11,372. 
Although,  in  a  case  where  the  property  was  subsequently  sold  un- 
der execution  against  the  fraudulent  debtor,  it  was  held  that  the 
court,  in  granting  relief,  would  only  set  aside  the  deed  impeached, 
and  would  not  decree  nor  enforce  delivery  of  possession  to  the  pur- 
chaser: Hall  V.  Greenby,  1  Del.  Ch.  274.  Whenever  it  becomes  nec- 
essary to  the  due  performance  of  his  duties  by  a  receiver  of  real 
estate  that  he  should  have  actual  possession,  a  court  of  equity  will 
issue  process  to  put  him  into  possession,  but  such  process  will  issue 
only  upon  the  application  of  a  party  to  the  cause:  Stevenson  v.  Gilte- 
nan,  5  Ohio  N.  P.  419. 

A  court  of  equity  is  most  frequently  called  upon  to  exercise  its 
jurisdiction  to  put  a  party  in  possession  in  favor  of  the  purchaser 
upon  foreclosure  of  a  mortgage,  and  it  is  well  established  that  where 
a  court  of  chancery  obtains  jurisdiction  of  the  subject  matter  of  a 
suit  it  will  retain  jurisdiction,  to  the  end  that  complete  justice  may 
be  done  between  the  parties.  It  has  the  power,  upon  a  bill  to  fore- 
close a  mortgage,  to  decree  a  sale  of  the  mortgaged  premises,  and 
thereby  to  pass  the  title  to  the  purchaser,  and  it  will  put  him  ia 
possession,  instead  of  driving  him  to  his  action  in  ejectment:  Hiber- 
nJa  Savings  etc.  Soc.  v.  Lewis,  117  Cal.  577,  47  Pac.  602,  49  Pac.  714; 
Aldrich  v.  Sharp,  3  Scam.  261;  Jones  v.  Hooper,  50  Miss.  510;  Ma- 
gruder  v.  Kittle  (Neb.),  89  N.  W.  272.  After  sale  under  foreclosure 
proceedings,  a  court  of  equity  has  power  coextensive  with  its  Juris- 
diction over  the  subject  matter  to  award  orders  directing  a  party 
in  possession  to  surrender  to  the  purchaser:  Gorton  v.  Paine,  18  Fla. 
117;  Kershaw    v.    Thompson,    4    Johns.    Ch.    610;  Ludlow    v.    Lan- 


Dec.  1902.]  Clay  v.  Hammond.  15D 

sing,  1  Ilopk.  Ch.  231;  Thomas  v.  Be  Baum,  14  N.  J.  Eq. 
37;  Terrell  v.  Allison,  21  Wall.  289.  After  sale  on  foreclosure, 
the  court  will  compel  the  mortgagor,  or  any  person  who  has 
come  into  possession  under  him  pending  the  suit,  or  whose  title  is 
not  superior  to  his,  to  deliver  up  the  possession  of  the  premises,  and 
will  not  drive  the  purchaser  to  an  action  of  ejectment,  and  this  as- 
sistance will  be  extended  to  a  stranger  to  the  record  purchasing  at 
such  sale,  as  well  as  to  the  mortgagee:  Schenck  v.  Conover,  13  N. 
J.  Eq.  220,  78  Am.  Dec.  95.  A  grantee  of  the  rights  of  the  purchaser 
at  a  mortgage  foreclosure  sale  has  the  same  right  as  the  purchaser 
to  be  put  into  possession  of  the  property  by  the  court  decreeing 
the  sale:  Emerick  v.  Miller  (Ind.),  64  N.  E.  28.  If,  however,  the 
person  in  possession  is  a  mere  stranger  to  the  suit,  who  entered 
before  the  forccosure  suit  was  begun,  he  cannot  be  dispossessed  by 
an  order  on  the  decree:  Gorton  v.  Paine,  18  Pla.  117. 

III.  Method  of  Enforcing  Jurisdiction. 
a.  Writ  of  Assistance. — As  we  have  already  shown,  if  a  sale  of 
land  is  made  by  virtue  of  a  decree  in  chancery,  and  the  defendant, 
or  any  person  who  has  come  into  possession  under  him  pending  the 
suit,  refuses  to  deliver  up  the  possession,  on  demand,  to  the  purchaser 
under  the  decree,  the  court,  on  his  motion  and  application  for  that 
purpose,  will  order  the  possession  to  be  delivered  to  the  poirchaser, 
and  not  drive  him  to  his  action  of  ejectment,  and  this  though  the 
delivery  of  possession  was  not  made  a  part  of  the  decree.  The 
earlier  practice  was  that,  in  case  of  the  disobedience  of  such  order, 
Iho  court  would  issue  an  injunction  on  proper  affidavits  to  enjoin 
the  defendant  or  other  party  concluded  by  the  decree  to  surrender 
possession  and  on  proof  of  the  service  of  the  injunction  and  the  re- 
fusal of  the  party  to  comply,  a  writ  of  assistance  would  issue  as 
a  matter  of  course  to  put  the  purchaser  in  possession:  Creighton  v. 
laine,  2  Ala.  ro8;  Garretson  v.  Cole,  1  Har.  &  J.  370;  Kershaw  v. 
Thompson,  4  Johns.  (Jh.  609.  This  method  of  putting  the  purchaser 
or  other  party  into  possession  proving  somewhat  cumbersome,  it  is 
now  well  settled  that  a  writ  of  assistance  is,  in  ordinary  cases,  the 
first  and  only  process  necessary  for  giving  the  possession  of  land 
under  a  decree  of  the  court  of  chancery:  Schenck  v.  Conover,  13  N. 
J.  Eq.  220,  78  Am.  Dec.  95;  Valentine  v.  Teller,  1  Hopk.  Ch.  422,  In 
speaking  of  this  subject,  and  of  the  method  adopted  in  Kershaw  v. 
Thompson,  4  Johns.  Ch.  610,  the  court,  in  Teller  v.  Hopkins,  1  Hopk. 
Ch.  423,  said:  "This  circuity  seems  unnecessary — at  least  it  is  not 
necessary  in  the  ordinary  case  of  a  proceeding  for  possession,  against 
a  party  who  was  a  defendant  to  the  suit.  When  once  the  principle 
ia  established  that  this  court  is  to  give  possession,  that  possession 
should  be  given  by  the  most  direct,  simple,  and  efficacious  means, 
and  the  process  of  this  court  should  be,  in  effect,  the  same  with  the 
habere  facias  possessionem  at  law."     Again,  in  Schenck  v.  Conover, 
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13  N.  J.  Eq.  220,  78  Am.  Dee.  101,  it  was  said  that  "the  injunction 
is  in  fact  but  a  repetition  of  the  order  of  the  court  to  deliver  pos- 
session and  it  would  seem  that  it  might  be  advantageously  dispensed 
with.  The  cases  cited  meet  all  of  the  objections  that  were  urged 
upon  the  arguments  to  granting  the  relief  asked  fur  in  this  case. 
They  show  that  the  writ  of  assistance  will  issue  as  well  when  a  spe- 
cial order  is  made  for  the  delivery  of  possession  after  a  sale  as  when 
the  direction  is  included  in  the  decree,  that  it  will  be  granted  at  the 
instance  of  the  purchaser  after  a  sale  as  well  as  on  the  application 
of  the  complainant,  and  that  it  may  be  made,  not  only  as  against 
the  defendant,  but  against  any  party  under  him,  or  by  title  not  su- 
perior to  his.  It  is  scarcely  necessary  to  add  that  the  exercise  of 
the  power  rests  in  the  sound  discretion  of  the  court.  It  will  never 
be  exercised  in  a  case  of  doubt,  nor  under  color  of  its  exercise  will 
a  question  of  legal  title  be  tried  or  decided.  With  these  limitations 
of  its  exercise,  I  believe  that  the  practice  which  has  been  adoptecl 
will  be  found  both  safe  and  salutary."  To  the  same  effect  is 
Stanley  v.  Sullivan,  71  Wis.  585,  5  Am.  St.  Kep.  245,  37  N.  W.  801. 
The  office  of  the  writ  of  assistance  is  to  give  effect  to  chancery 
decrees  where  the  rights  of  the  parties  are  fixed  by  the  decree, 
and  to  put  a  party  into  possession  under  an  order  of  the  court: 
Sills  v.  Goodyear,  88  Mo.  App.  317.  "It  is  the  ordinary  process 
issued  by  a  court  of  chancery  to  put  a  party  receiver,  sequestrator, 
or  other  person  into  possession  when  he  is  entitled  thereto,  either 
upon  a  decree  or  an  interlocutory  order":  Sills  v.  Goodyear,  88 
Mo.  App.  317  J  Hagerman  v.  Heltzel,  21  Wash.  444,  58  Pac.  580. 
Courts  of  chancery  have  authority  to  issue  writs  of  assistance  for 
the  purpose  of  enforcing  their  decrees  or  orders,  und  in  the  ex- 
ercise of  this  power  they  can  compel  the  delivery  of  personal  prop- 
erty, or  the  possession  of  land,  by  any  of  the  parties  to  tlie  suit 
by  persons  coming  into  possession  pendente  lite,  or  by  mere  naked 
trespassers:  Hooper  v.  Yonge,  69  Ala.  484.  "The  object  of  the  writ 
of  assistance  is  to  put  a  party  who  has  purchased  real  estate  at 
judicial  sale  into  possession  of  the  premises.  The  most  familiar 
instance  of  its  use  is  where  land  has  been  sold  under  a  decree  fore- 
closing a  mortgage,  but  it  applies  to  any  other  sale  enforcing  a 
lien  whereby  the  right  and  title  of  the  property  would  pass  to 
a  purchaser,  and  where  the  party  in  possession  was  a  party  to  the 
suit,  or  came  into  possession  under  him  pendente  lite.  Where  a 
court  of  equity  has  authority  to  dispose  of  the  fee  as  to  all  parties 
to  the  decree,  it  ought  also  to  control  the  possession,  in  order  to 
administer  complete  and  efficient  relief.  The  power  of  the  court 
would  be  inadequate  to  full  redress,  if  the  suitor,  after  procur- 
ing the  decree  of  sale  and  investing  the  purchaser  with  title,  must 
resort  to  a  court  of  law  to  obtain  possession":  Jones  v.  Hooper, 
60  Miss.  510. 
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b.  "When  Writ  Will  Issue.— It  is  commonly  declared  that  the 
issuance  of  a  writ  of  assistance  to  put  a  party  in  possession  under 
a  decree  or  order  of  a  court  of  equity  rests  in  the  sound  discretion 
of  the  court,  and  that  it  will  be  used  only  when  the  right  is  clear, 
after  the  rights  of  the  respective  parties  have  been  fully  adjudicated 
in  the  principal  suit,  when  there  is  no  equity  or  appearance  of  equity 
in  the  defendant,  and  where  there  is  not  a  bona  fide  contest  relative 
to  the  right  of  possession:  Hooper  v.  Yonge,  69  Ala.  484;  Schenck  v. 
Conover,  13  N.  J.  Eq.  220,  78  Am.  Dec.  95;  Vanmeter  v.  Borden,  25  N. 
J.  Eq.  414;  Knight  v.  Houghtalling,  94  N.  C.  408;  Hagerman  v.  Helt- 
zel,  21  Wash,  444,  58  Pac.  50;  Stanley  v.  Sullivan,  71  Wis.  585,  5 
Am.  St.  Eep.  245,  37  N.  W.  801.  "Courts  of  equity  have  from 
the  earliest  times  exercised  the  right  to  issue  the  writ  of  assistance 
in  actions  in  equity,  brought  for  the  purpose  of  determining  the 
rights  of  the  litigants  to  the  title  or  possession  of  real  estate,  af- 
ter judgment  declaring  such  rights,  as  well  as  in  cases  for  the  fore- 
closure of,  or  redemption  of,  mortgages.  In  such  cases  the  courts 
of  equity  having  jurisdiction  of  the  persons  and  property  in  con- 
troversy have,  after  determining  the  rights  of  the  parties  litigant 
to  the  title  or  possession  of  real  estate,  rightfully  assumed  the 
power  to  enforce  their  judgments  by  the  writ  of  assistance  to  trans- 
fer the  possession,  instead  of  turning  the  party  over  to  a  court  of 
law  to  recover  such  possession,"  when  his  right  is  clear:  Stanley 
V.  Sullivan,  71  Wis.  585,  5  Am.  St.  Rep.  245,  37  N.  W.  801.  The 
writ  may  be  thus  employed  whenever  a  court  of  equity,  having 
jurisdiction  of  the  parties  and  property  in  controversy  has  deter- 
mined the  rights  of  the  litigants  to  the  title  or  possession  of  real  es- 
tate, but  it  will  not  issue  to  try  or  decide  a  question  of  legal  title. 
nor  in  cases  of  doubt  as  to  the  petitioner's  right:  Schenck  v.  Con- 
over,  13  N.  J.  Eq.  220,  78  Am.  Dec.  95.  If  a  decree,  in  ordering 
the  sale  of  lands,  fails  to  order  the  surrender  of  the  possession, 
and  the  person  in  possession  refuses  to  give  it  up,  the  court  will, 
on  proper  notice  and  motion,  order  the  surrender  of  possession,  and 
after  such  possession  is  properly  demanded  and  refused  the  court 
will  giant  a  writ  of  assistance  to  put  the  purchaser  into  posses- 
sion: Oglesby  v.  Pearce,  68  111.  220.  If  a  decree  in  equity  requires 
the  delivery  of  the  possession  of  lands,  and  such  lands  are  within 
the  jurisdiction  of  the  court,  and  defendants  refuse  to  perform  the 
decree,  the  court  will  enforce  it  by  a  writ  of  assistance:  Common- 
wealth V.  Dieffenback,  3  Grant  Cas.  368.  So  a  writ  of  assistance 
in  equity  to  put  plaintiff  in  possession  of  lands  will  issue  where 
delivery  of  such  possession  has  been  directed  by  the  decree,  or 
where  the  right  to  such  possession  flows  out  of  that  which  is  es- 
tablished by  the  decree:  Kelsey  v.  Church,  4  C.  P.  (Pa.)  105.  If 
the  court  decrees  a  conveyance  from  the  defendant,  and  he  re- 
fuses to  deliver  up  the  possession  and  to  execute  a  proper  deed 
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tendered  to  him,  a  writ  of  assistance  may  issue  against  him  to 
compel  compliance  with  the  decree:  Garretson  v.  Cole,  1  Har.  &  J. 
370. 

c.  In  Whose  Favor  Writ  may  Issue.— The  most  familiar  instance 
of  the  issuance  of  a  writ  of  assistance  is  where  land  has  been 
sold  under  a  decree  in  equity  foreclosing  a  mortgage,  but  it  applies 
to  any  other  sale  of  land  enforcing  a  lien:  Jones  v.  Hooper,  50  Miss. 
510.  It  is  settled  beyond  all  doubt  that  this  writ  will  issue  at  the 
instance  and  upon  the  application  of  a  purchaser  of  mortgaged 
premises  under  a  decree  of  foreclosure  to  put  him  in  possession  as 
against  parties  who  are  bound  by  the  decree,  and  who  refuse  to 
surrender  possession  pursuant  to  its  directions:  Hooper  v.  Yonge, 
61i  Ala.  474;  Hibernia  Sav.  etc.  Soc.  v.  Lewis,  117  Cal.  577,  47  Pac,  602, 
49  Pac.  714;  Jackson  v.  Warren,  32  HI.  331;  Brush  v.  Fowler,  36  HI. 
53,  85  Am.  Dec.  382;  Watkins  v.  Jerman,  36  Kan.  464,  13  Pac.  798; 
Magruder  v.  Kittle  (Neb.),  89  N.  W,  272;  Beatty  v.  De  Forrest,  27 
X.  J.  Eq.  482;  Bell  v,  Birdsall,  19  How.  Pr.  491;  Knight  v.  Houghtal- 
ling,  94  N.  C.  408;  Voightlander  v.  Brotze,  59  Tex.  286;  Hagerman  v. 
Hetzel,  21  Wash.  444,  58  Pac.  580;  Terrell  v.  Allison,  21  Wall.  289. 
The  writ  will  be  granted  at  the  instance  of  a  purchaser  after  the 
sale,  as  well  as  on  the  application  of  the  complainant,  and  to  a 
stranger  to  the  record  who  purchases  at  foreclosure  sale,  as  well  as  to 
the  mortgagee:  Shenck  v.  Conover,  13  N.  J.  Eq.  220,  78  Am.  Dec.  95. 
And  according  to  the  great  weight  of  modern  authority,  it  will  be 
awarded  in  favor  of  the  grantee  of  such  purchaser:  McLane  v.  Piag- 
gio,  24  Fla.  71,  3  South.  823;  Emerick  v.  Miller  (Ind.),  64  N.  E.  28; 
Ketchum  v.  Robinson,  48  Mich.  618,  12  N.  W.  877.  A  court,  of 
chancery  may,  upon  the  application  of  a  purchaser  at  a  sale  under 
a  decree  of  that  court,  have  a  writ  of  assistance  issued  to  put  the 
grantee  of  such  purchaser  in  possession  of  the  land  bought,  if  such 
grantee,  though  not  a  party  to  the  record,  is  entitled  to  possession 
as  against  him  who  has  the  possession:  Gibson  v.  Marshall,  64  Miss. 
72,  8  South.  205.  The  purchaser,  by  his  bid,  becomes  a  party  to  the 
suit,  so  far  as  to  enable  him  to  move  for  confirmation  of  the  sale,  or 
lor  the  writ  of  assistance:  Jones  v.  Hooper,  50  Miss.  510;  Gibson 
V.  Marshall,  64  Miss.  76,  8  South.  207.  In  such  case,  the  assignee  of 
the  purchaser's  bid  stands  in  the  purchaser's  place,  as  to  the  remedy 
for  the  possession:  Motz  v.  Henry,  8  Kan.  App.  416,  54  Pac.  796; 
]-.]kings  V.  Murray,  29  N.  J.  Ep.  388;  Farmers'  etc.  Co.  v.  Chicago  etc. 
E.  R.  Co.,  44  Fed.  653.  An  early  case  in  Mississippi  holds,  contrary 
to  the  doctrine  prevailing  there  at  the  present  day,  that  a  writ  of 
assistance  cannot  regularly  be  issued  at  the  instance  of  one  not  a 
party  to  the  cause;  that  a  purchaser  at  a  sale  under  a  decree 
is  not  such  a  party,  and  that  ho  can  proceed  only  by  getting  the 
vendor  to  make  the  application:  Wilson  v.  Polk,  13  Smedes  &  M. 
131,  51  Am.  Dec.  151.     The  writ  will  also  issue  upon  the  applicatioB 
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of  a  party  to  a  cause  to  put  a  receiver  into  possession  of  real  estate, 
when  such  possession  is  actually  necessary,  and  is  wrongfully  with- 
held: Stevenson  v.  Giltenan,  5  Ohio  N.  P.  419.  If  a  conveyance  ia 
Bet  aside  as  fraudulent  under  a  creditor's  bill,  a  writ  of  assistance 
will  issue  upon  the  application  of  the  interested  parties,  when  the 
fraiidulent  debtor  refuses  to  surrender  possession  under  the  decree: 
Pratt  v.  Burr,  5  Biss.  36,  Fed.  Cas.  No.  11,372.  A  purchaser  of  land 
tinder  a  decree  of  a  court  of  equity  is  not  entitled  to  a  writ  of  assist- 
ance for  possession,  where  he  has  suffered  six  or  seven  years  to  elapse 
since  his  purchase,  before  making  application  for  the  writ:  Hooper 
V.  Yonge,  69  Ala,  484;  Ex  parte  Forman,  130  Ala.  278,  30  South. 
480. 

d.  Against  Whom  Writ  Will  or  Will  not  Issue.— A  writ  of  assist- 
ance may  be  issued  to  put  a  party  into  possession,  where  he  is  en- 
titled thereto,  not  only  against  the  defendant  in  the  decree  under 
which  a  sale  of  land  has  been  made,  but  also  against  any  party  in 
possession  under  him,  or  by  title  not  superior  to  his:  Schenck  v.  Con- 
over,  13  N.  J.  Eq.  220,  78  Am.  Dec.  95.  Such)  writ  is  the  proper 
remedy  to  place  the  mortgagee,  who  has  purchased  under  a  fore- 
closure sale  in  possession  under  his  deed,  and  it  runs  against  the 
mortgagor  and  all  persons  who  have  purchased,  or  come  in  under 
him  pendente  lite,  with  notice  of  the  action:  Hibernia  Sav.  etc.  Soc. 
V.  Lewis,  117  Cal.  577,  46  Pac.  602,  49  Pac.  714.  And  while  the  pur- 
chaser in  such  case  is  entitled  to  the  assistance  of  the  court  in 
obtaining  possession,  as  against  the  parties  to  the  suit,  or  those  who 
have  come  into  possession  under  them  subsequent  to  the  tiling  of 
the  notice  of  the  commencement  of  the  suit:  Creighton  v.  Paine,  2 
Ala.  158;  Brush  v.  Fowler,  36  111.  53,  85  Am.  Dec.  382;  Freiinghuy- 
sen  v.  Golden,  4  Paige,  204;  the  writ  will  issue  only  against 
parties  to  the  suit  or  their  representatives,  or  those  who  came  into 
possession  under  either  of  the  parties,  while  the  suit  was  pending, 
and  who  are  bound  by  the  decree:  Burton  v.  Lies,  21  Cal.  87;  Gil- 
creest  v.  Magill,  37  111.  300;  Heffron  v.  Gage,  44  111.  App.  147;  Blau- 
velt  V.  Smith,  22  N.  J.  Eq.  31;  Bell  v.  Birdsall,  19  How.  Pr.  491; 
Exum  V.  Baker,  115  N.  C.  242,  44  Am.  St.  Kep.  449,  20  S.  E.  448; 
Comer  v.  Felon,  61  Fed.  731.  To  authorize  the  award  of  the  writ 
in  favor  of  a  purchaser  under  a  decree  against  one  in  possession  of 
the  land,  it  must  be  clearly  shown  that  the  former  was  either  a 
party  to  the  suit,  or  that  he  purchased  pendente  lite:  Paine  v.  lioot, 
121  111.  77,  13  N.  E.  541.  And  the  purchaser  is  not  entitled  to  the 
writ  to  turn  a  person  out  of  possession  of  the  purchased  premises, 
although  such  person  went  into  possession  pendente  lite,  unless  he 
went  into  possession  under  or  by  permission  of  some  one  of  the 
parties  to  the  suit:  Van  Hook  v.  Throckmorton,  8  Paige,  33.  The 
writ  will  not  issue  against  one  not  a  party  to  the  suit,  and  who  came 
into  possession  before  the  beginning  of  the  suit:   Brush  v.  Fowler, 
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36  ni.  53,  85  Am.  Dec.  382;  Sills  v.  Goodyear,  88  Mo.  App.  316. 
The  writ  will  not  issue  to  determine  questions  of  equitable  cognizance 
between  parties  in  possession  not  parties  to  the  suit,  and  the  plain- 
tiff and  purchaser,  as  to  their  respective  rights  in  the  land:  Ilender- 
eon  V.  McTucker,  45  Cal.  647.  The  power  of  the  court  to  issue  the 
writ  does  not  extend  to  the  case  of  the  wife  of  the  mortgagor,  not 
a  party  to  the  suit,  claiming  under  color  of  title  acquired  from  one 
of  the  defendants  before  suit  brought,  although  such  title  may 
be  void:  Thompson  v.  Smith,  1  Dill.  459,  Fed.  Cas.  No.  13,999.  A 
person  not  a  party  to  the  suit,  who  claims  possession  to  the  lands 
involved  therein,  otherwise  than  through  a  party  to  the  proceeding 
while  pending,  cannot  be  dispossessed  of  such  lands  by  writ  of 
assistance  issued  at  the  instance  of  the  purchaser  under  the  decree 
in  that  suit:  Ex  parte  Jenkins,  48  S.  C.  325,  26  S.  E.  686.  The  writ 
will  not  issue  at  the  instance  of  a  purchaser  at  foreclosure  sale  as 
against  a  party  in  possession  claiming  under  an  independent,  and 
claimed  to  be  paramount  title  not  raised  nor  litigated  in  the  fore- 
closure proceedings:  Tevis  v.  Hicks,  38  Cal.  234;  Langley  v.  Voll, 
54  Cal.  435;  Hayward  v.  Kinney,  84  Mich.  591,  48  N.  W.  170;  Chad- 
wick  V.  Island  Beach  Co.,  42  N.  J.  Eq.  602,  8  Atl.  650;  Gelpeke  v. 
Milwaukee  etc.  E.  E.  Co.,  11  Wis.  454.  Thus,  if  the  party  in  posses- 
sion, not  a  party  to  the  suit,  claims  to  hold  the  premises  under  a 
lease  executed  before  the  execution  of  the  mortgage  under  which  the 
sale  was  made,  the  court  has  no  power  to  grant  a  writ  of  assistance 
at  the  instance  of  the  purchaser  under  the  mortgage:  Thomas  v.  De 
Baum,  14  N.  J.  Eq.  37;  State  v.  Superior  Court,  21  Wash;  469,  58 
Pae.  572.  It  seems,  however,  if  such  tenant  is  made  a  party  to  the 
suit,  and  refuses  to  attorn  to  the  purchaser,  the  writ  may  lie  against 
him:  Lovett  v.  German  Eeformed  Church,  9  How.  Pr.  220.  If  the 
court  does  not  acquire  jurisdiction  of  the  person  owning  the  land 
at  the  time  of  the  foreclosure  of  the  mortgage,  a  writ  of  assistance 
against  such  owner,  or  of  his  grantees,  cannot  be  granted  in  favor 
of  the  purchaser:  Steinbach  v.  Leese,  27  Cal.  295.  Kor  can  the  writ 
be  issued  against  a  purchaser  from  the  mortgagor  pendente  lite,  who 
is  not  a  party  to  the  suit  to  foreclose,  and  has  no  notice  thereof: 
Harlan  v.  Eackerby,  24  Cal.  561.  But  it  may  be  issued  to  put  out 
of  possession  one  who  enters  during  the  pendency  of  the  suit,  with 
che  consent,  connivance,  and  in  collusion  with  the  mortgagor,  under 
a  false  claim  of  title,  for  the  purpose  of  keeping  the  purchaser  under 
ioreclosure  out  of  possession:  Brown  v.  Marzyck,  19  Fla.  840.  The 
writ  does  not  lie  to  remove  persons  who  go  into  possession  after  the 
;j»urchaser  has  received  his  deed,  and  conveyed  the  premises  to  an- 
other: Bell  v.  Birdsall,  19  How.  Pr.  491.  Generally,  the  rule  applied 
to  any  sort  of  proceeding  in  equity  is,  that  the  writ  of  assistance 
cannot  be  issued  to  go  against  persons  not  parties  to  the  suit,  unless 
«uch  persons  went   into   possession   pendente  lite,   and   claim    under 
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parties  to  the  suit  by  title  accruing  subsequent  to  its  commencement, 
or  unless  the  possession  was  subsequently  taken  by  fraud  and  col- 
lusion with  parties  to  the  action  for  the  purpose  of  defeating  its 
objects,  or  unless  it  is  evident  that  such  persons  have  no  possessory 
rights  whatever.  Hence  the  writ  will  not  lie  against  a  receiver  in 
possession  of  property  under  appointment  from  a  national  court,  ia 
favor  of  a  receiver  of  the  same  property  appointed  by  a  state  court 
in  an  action  to  which  the  first  retffeiver  is  not  a  party:  Gelpeke  v. 
Milwaukee  K.  R.  Co.,  11  Wis.  454. 

The  Deed  of  an  Insane  Person,  not  under  guardianship,  is  merely 
voidable,  and  vests  title  until  disaffirmed  by  the  grantor  on  becom- 
ing sane,  or  by  his  heirs:  Downham  v.  Halloway,  158  Ind.  G26,  64  N. 
F.  82,  92  Am.  St.  Rep.  330,  and  cases  cited  in  the  cross-reference 
note  thereto.  It  has  been  held  that  privies  in  blood  and  legal  rep- 
resentatives are  the  only  persons  who  can  avoid  the  deed  of  an 
insane  grantor:  Hunt  v.  Rabitoay,  125  Mich.  137,  84  Am.  St.  Rep. 
5(J3,  84  N.  W.  59.  See  the  monographic  note  to  Flach  v.  Gottschalk. 
Co.,  71  Am.  St.  Rep.  425-433. 

A  Snit  to  Quiet  or  remove  a  cloud  from  the  title  of  real  estate 
cannot  ordinarily  be  maintained,  unless  the  complainant  is  in  posses- 
sion. Possession,  however,  is  not  always  essential:  See  the  mono- 
graphic note  to  Helden  v.  Hellen,  45  Am.  St.  Rep.  375-377, 


CAMERON  V.  BOEGER. 

[200  111.  84,  6o  N.  E.  690.] 

ATTORNEYS  AT  LAW— Solicitors  in  Chancery— Plaintiff's 
Bight  to  Dismiss  Suit  Without  Consent  of. — A  complainant  in  chan- 
cery has  the  right  to  dismiss  the  suit  without  the  knowledge  or 
consent  of  his   solicitor,     (p.   16G.) 

ATTORNEYS  AT  LAW  Who  Have  Agreed  with  the  Plaintiff 
that  They  Shall  Receive  as  Compensation  for  their  services  in  pros- 
ecuting a  certain  litigation,  one-third  of  whatever  is  realized  as  the 
result  of  the  litigation  or  of  any  settlement  thereof,  are  not  assignees 
of  the  plaintiff  as  to  any  part  of  his  cause  of  action,  and  therefore 
are  not  entitled  to  have  vacated  a  dismissal  of  the  suit  made  or 
authorized  by  him,  without   their   consent,     (p.   168.) 

AN  ATTORNEY  AT  LAW  Has  no  Lien  for  His  Compensation 
upon  any  judgment  or  decree  rendered  in  an  action  or  suit  brought 
by  him,  nor  upon  the  property  recovered  as  a  result  of  his  labors, 
though  for  his  services  the  complainant  agreed  to  pay  him  a  share 
of  the  property  obtained,     (p.   169.) 

Bill  by  the  Oakland  Cemetery  Association  against  Boeger 
and  others  for  an  accounting  as  to  the  proceeds  of  sales  of  real 
property,  and  for  a  specific  performance  of  a  contract  of  sale. 
After  the  cause  was  at  issue  and  much  testimony  had  been 
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taken,  it  was  dismissed  pursuant  to  a  stipulation  signed  by  the 
complainant.  Thereafter,  on  the  same  day,  its  solicitors,  Cam- 
eron, Kelly  &  Firebaugh,  moved  to  vacate  the  order  of  dismissal, 
and  they  subsequently  filed  an  intervening  petition  in  which 
they  set  forth  an  agreement  between  them  and  the  complainant 
whereby  they  were  employed  to  conduct  the  litigation,  and  were 
to  receive  as  compensation  for  their  services  one-third  of  what- 
ever should  be  realized  as  the  result  of  the  litigation;  or  any 
settlement  thereof.  The  petitioners  also  averred  that  the  com- 
plainant was  insolvent,  and  that  defendants  at  all  times  knew 
of  the  agreement  between  it  and  the  petitioners,  and  that  the  dis- 
missal was  made  for  the  purpose  of  defrauding  them.  A  de- 
murrer to  the  petition  was  sustained,  the  trial  court  finding  that 
the  agreement  gave  the  attorneys  no  interest  in  the  subject  mat- 
ter of  the  suit. 

Ossian   Cameron,  Chester  Firebaugh    and  James  J.  Kelly, 

pro  sc. 

Thatcher  &  Griffen,  for  the  appellees. 

««  MAGHUDER,  C.  J.  1.  Appellants  were  solicitors  of  the 
Oakland  Cemetery  Association,  the  complainant  in  the  chancery 
«uit  referred  to  in  the  statement  preceding  this  opinion,  and 
filed  the  bill  therein  as  such  solicitors  for  the  association.  Af- 
ter the  chancery  suit  had  been  put  at  issue  by  the  filing  of  an 
answer  to  the  bill  and  replication  to  the  answer,  the  cause  was 
referred  to  a  master  in  chancery  before  whom  testimony  was 
taken;  and  the  cause  was  pending  before  the  master  when  the 
same  was  dismissed. 

Appellants  claim,  as  we  understand  their  contention,  that  the 
complainant  in  the  chancery  suit  had  no  right  to  dismiss  the 
same,  upon  the  alleged  grounds  that  such  dismissal  was  without 
notice  to  them,  as  solicitors,  and  ****  was  brought  about  by  col- 
lusion with  the  defendants  in  the  chancery  suit  for  the  purpose 
of  depriving  them  of  their  fees,  as  such  solicitors. 

While  the  dismissal  of  a  suit  in  the  way  in  which  the  dis- 
missal here  under  consideration  was  accomplished  may  not  be  a 
commendable  practice,  still  the  complainant  in  the  suit  had  a 
right  to  dismiss  the  same  without  the  consent  or  knowledge  of 
its  solicitors;  and  we  cannot  set  aside  the  action  of  the  lower 
court  because  of  such  dismissal,  there  being  no  proof  that  there 
was  any  fraud  practiced  in  procuring  the  consent  of  the  com- 
plainant in  the  chancery  suit  to  the  dismissal. 
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In  Henchey  v.  City  of  Chicago,  41  111.  136,  we  said  (page 
139)  :  "Although  the  better  practice  undoubtedly  is,  not  to  dis- 
miss a  suit  in  the  absence  of  plaintiff's  counsel,  upon  motion  of 
defendant's  counsel  based  upon  a  stipulation  to  that  effect, 
signed  by  the  plaintiff  in  person,  yet  we  cannot  set  aside  the 
action  of  the  court  merely  for  that  reason,  and  in  the  absence 
of  proof  that  the  stipulation  was  fraudulently  or  improperly 

obtained It  is  better  that  clients  should  be  at  liberty  to 

adjust  their  difficulties  if  they  can."  In  the  case  at  bar,  a  meet- 
ing of  the  board  of  directors  of  the  Oakland  Cemetery  Associa- 
tion, complainant  in  the  suit,  was  held  on  February  20,  1901, 
and  a  resolution  was  then  adopted  by  the  board,  reciting  that 
it  was  for  the  best  interest  of  all  parties  that  the  litigation 
should  be  abandoned,  and  ordering  a  dismissal  of  the  suit.  On 
the  same  day  a  written  stipulation  was  entered  into  between 
the  association  and  the  solicitors  tor  the  defendants  in  the  chan- 
cery suit,  agreeing  that  the  suit  might  be  dismissed  without 
cost  to  either  party.  This  stipulation  was  signed  by  the  asso- 
ciation by  its  president,  and  attested  under  the  corporate  seal 
by  the  secretary,  and  was  also  signed  by  a  new  counsel,  ap- 
pointed by  the  association  for  the  purpose  of  entering  the  order 
of  dismissal.  The  stipulation  in  question  was  not  obtained 
from  the  complainant  in  the  chancery  ""  suit  in  any  improper 
way,  or  by  any  fraudulent  means,  but  appears  to  have  been 
executed  freely  and  voluntarily.  "A  client  may,  without  the 
knowledge  and  against  the  consent  of  his  attorney,  compromise 
or  otherwise  settle  his  case  with  the  opposite  party  before  judg- 
ment or  decree" :  3  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  465. 

The  court  below,  upon  application  of  the  present  appellants, 
first  set  aside  the  order  dismissing  the  cause,  and  permitted  ap- 
pellants to  file  an  intervening  petition,  setting  up  their  contract 
with  the  Oakland  Cemetery  Association,  as  the  same  appears 
in  the  statement  preceding  this  opinion.  The  record  recites 
that  the  intervening  petition  was  demurred  to,  and  that  such 
demurrer  was  sustained  by  the  court.  The  court  thereupon 
found  that  the  contract  for  solicitors'  fees  between  the  Oakland 
Cemetery  Association  and  the  appellants  gave  no  interest  to  ap- 
pellants in  the  subject  matter  of  the  suit,  and  that  the  com- 
plainant therein  had  the  right  to  dismiss  its  suit;  and  there- 
upon the  suit  was  dismissed  by  the  court. 

Appellants  seem  to  rely  upon  the  case  of  Weinberg  v.  Noonan, 
193  111.  165,  61  N.  E.  1022,  as  showing  that  the  intervening 
petition  herein  was  improperly  disposed  of  by  the  court.     The 


168  American  State  Eeports,  Vol.  93.        [Illinois, 

case  referred  to  is  po  different  in  its  facts  from  the  case  at  bar 
that  it  cannot  be  regarded  as  having  any  application  here. 
There,  the  intervening  petition  was  filed  by  consent,  and  was 
stricken  from  the  files  without  being  "judicially  heard  and  de- 
termined.'*  Here,  however,  the  court  granted  to  appellants 
a  hearing  upon  the  demurrer  to  their  intervening  petition,  and 
judicially  determined  the  insufficiency  of  the  matter  alleged  in 
the  petition.  Moreover,  as  the  court  properly  dismissed  the 
original  suit,  in  which  the  intervening  petition  was  filed,  the 
dismissal  of  the  intervening  petition  necessarily  followed,  be- 
cause it  was  merely  a  part  of  such  suit. 

2.  The  question  then  arises  whether  the  court  below  decided 
correctly  that  the  contract  of  the  appellants  **-^  for  fees,  set  up 
in  their  intervening  petition,  gave  to  appellants  no  interest  in 
the  subject  matter  of  the  suit.  If  they  had  an  interest  in  the 
subject  matter  of  the  suit  by  reason  of  the  contract,  then  they 
were  proper  parties  to  the  suit,  and  should  have  been  allowed  to 
become  parties  thereto. 

Upon  an  examination  of  the  contract,  set  up  in  the  inter- 
vening petition,  it  will  be  seen  that,  by  the  terms  of  that  con- 
tract, there  was  no  assignment,  equitable  or  otherwise,  to  the 
appellants  of  any  interest  in  the  subject  matter  of  the  suit. 
The  agreement  provides  that  appellants  shall  receive,  as  "com- 
pensation for  their  services  in  and  about  the  prosecution  of  said 
litigation  on  behalf  of  the  first  parties  hereto  from  the  first 
parties  hereto  one-third  of  whatever  is  realized  or  obtained, 
as  the  result  of  any  such  litigation,  or  if  any  settlement  is  made 
pending  any  such  litigation,  then  the  second  parties  hereto 
shall  receive  one-third  of  whatever  amount  is  obtained  or  re- 
ceived as  a  settlement  of  said  matters  in  litigation,''  etc.  The 
contract  was  a  personal  agreement  on  the  part  of  the  Oakland 
Cemetery  Association  and  its  president,  being  "the  first  parties 
hereto,"  to  pay  to  appellants  fees,  the  amount  of  which  was  to 
be  determined  by  what  was  recovered.  Under  the  authorities 
there  is  a  clear  distinction  "between  an  actual  assignment  of  a 
part  of  a  debt  or  claim  or  fund,  and  a  mere  promise  or  agree- 
ment to  pay  a  part  of  such  debt  or  claim  when  collected  or  re- 
covered, or  pay  out  of  such  fund" :  Story  v.  Hull,  143  111.  606, 
32  N.  E.  265.  Here,  the  agreement  that  the  compensation  of 
appellants  should  come  out  of  the  amount  realized  as  the  result 
of  the  litigation  was  simply  a  promise  by  the  association  and 
its  president  that  they  would  pay  such  compensation  out  of  the 
proceeds  of  the  litigation,  and  depended  for  its  performance 
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upon  the  mere  personal  responsibility  of -the  promisors.  Where 
there  is  an  agreement  by  a  party  to  pay  his  attorney  a  reason- 
able compensation  for  his  legal  services  out  of  the  "^  proceeds 
of  the  litigation,  such  agreement,  depending  as  it  does  upon  the 
mere  responsibility  of  the  employer,  does  not  operate  as  an 
equitable  assignment  of  any  portion  of  the  fund  sought  to  be 
recovered  in  the  suit :  Story  v.  Hull,  143  111.  506,  32  N.  E.  265 ; 
Wyman  v.  Snyder,  112  111.  99;  Trist  v.  Child,  21  Wall.  441; 
Christmas  v.  Eusscll,  14  Wall.  84;  Pomeroy's  Equity  Jurispru- 
dence, sees.  1280-1283 ;  Bromwell  v.  Turner,  37  111.  App.  561. 

Nor  can  it  be  said  that  appellants  had  any  lien  for  their  fees. 
"In  this  state,  and  in  the  absence  of  an  express  contract,  out  of 
whieli  an  equitable  assignment  arises,  an  attorney  at  law  has 
no  lien  for  his  compensation  upon  the  judgment  or  decree  ren- 
dered in  a  suit  prosecuted  by  him,  or  upon  the  real  estate,  mon- 
eys, fund  or  other  property  recovered  by  means  of  his  exertions 
and  labors" :  Story  v.  Hull,  143  111.  506,  32  N.  E.  265 ;  Wyman 
V.  Snyder,  112  111.  99;  Humphrey  v.  Browning,  46  111.  476, 
95  Am.  Dec.  446;  Forsythe  v.  Beveridge,  51  111.  268,  4  Am. 
Eep.  612;  La  Framboise  v.  Grow,  56  111.  197;  Nichols  v.  Pool, 
89  111.  491 ;  North  Chicago  Street  E.  E.  Co.  v.  Ackley,  171  111. 
100,  49  N.  E.  222.  In  the  Ackley  case,  supra,  we  said  (page 
113,  171  III,  and  page  226,  49  N.  E.)  :  "The  plaintiff  has  a  right 
to  compromise  and  avoid  the  anxiety  resulting  from  a  cause 
pending  to  which  he  is  a  party.  Any  contract,  whereby  a  client 
is  prevented  from  settling  or  discontinuing  his  suit,  is  void,  as 
such  agreement  would  foster  and  encourage  litigation":  Will- 
iams V.  Ingersoll,  89  N.  Y.  518.  Inasmuch  as  the  agreement 
set  up  by  the  appellants  in  their  intervening  petition  did  not 
amount  to  an  assignment  to  them  of  any  portion  of  the  subject 
matter  of  the  suit,  or  of  what  might  be  obtained  as  the  result 
of  the  suit,  and  conferred  upon  them  no  lien  for  their  fees, 
they  did  not  show  that  they  were  entitled  to  be  made  parties  to 
the  chancery  suit. 

Accordingly,  the  judgment  of  the  appellate  court  is  affirmed. 


EXTENT  TO  WHICH  A  LITIGANT  MAY  CONTROL  A  CAUSE  IN 
WHICH  HE  HAS  APPEARED  BY  ATTORNEY.* 

I.    Exclusiveness  of  Attorney's  ControL 
a.    In  General. 

•BKPERKNCKS  to  monographic  NOTK8. 

Respective  rights  and  powers  of  attorney  and  client  to  manage  action:  87  Am. 
Dec.  166-170.  ^^ 

Lien  of  attorneys:  51  Am.  St.  Rep.  169-187. 
Contracts  between  attorney  and  client:  88  Am.  St.  Bep.  169-187. 
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b.  Dismissal  of  Suit— Stipulations  and  Motions. 

c.  Settlements  and  Compromises. 

d.  Fraudulent   Settlements. 

e.  Contracts  not  to  Compromise  Suit. 
n.     Statutes  Giving  Attorney  a  Lien. 

a.  Effect  of— Do  not  Prevent  Settlements. 

b.  Whether  Attorney  may  Continue  Suit  after  Settlement 

1.  Under  the  Tennessee  Statutes. 

2.  The  Wisconsin  Statute. 

3.  The  New  York  Statutes. 

4.  The  Georgia  Statute. 

5.  Other  Statutes, 

c.  Attorney  Must  Establish  the  Original  Cause  of  Action. 

d.  Defendant's  Attorney  Cannot  Continue  the  Suit. 

I.    Exclusiveness  of  Attorney's  Control. 

a.  In  General, — The  line  of  demarkation  between  the  respective 
rip^hts  and  powers  of  attorney  and  client,  when  a  suit  has  been  in- 
stituted, is  not  clearly  defined.  However,  it  may  be  said,  in  a  gen- 
eral way,  that  a  party  to  an  action  may  appear  in  his  own  proper 
person,  or  by  attorney,  but  he  cannot  do  both.  If  he  appears  by 
attorney,  he  should  be  heard  through  him.  It  is  necessary  to  tho 
decorum  of  the  court  and  the  due  and  orderly  conduct  of  the  cause 
that  the  attorney  should  have  the  control  and  management  of  the 
action.  Moreover,  the  client  is  thereby  protected  from  the  intrigues 
of  his  adversary.  All  the  proceedings  in  court  to  enforce  the 
remedy,  to  bring  the  demand,  cause  of  action,  or  subject  matter  of 
the  suit  to  trial,  judgment  and  execution,  are,  ordinarily,  within  tho 
exclusive  control  of  the  attorney;  and,  on  the  other  hand,  the  attor- 
ney cannot  compromise,  settle,  surrender,  or  impair  the  cause  of 
action,  or  the  subject  matter  of  litigation  without  the  consent  of  his 
client,  it  being  within  the  exclusive  control  of  the  client:  Board  of 
C'ommrs.  v.  Younger,  29  Cal,  147,  87  Am.  Dee.  164;  Crescent  Canal 
Co.  V.  Montgomery,  124  Cal.  134,  56  Pac.  797;  Coonan  v.  Loewenthal, 
129  Cal.  197,  61  Pac.  940;  McConnell  v.  Brown,  40  Ind.  384;  Moulton 
V.  Bowker,  115  Mass.  36,  15  Am.  Eep.  72;  Webb  v.  Dill,  18  Abb.  Pr. 
264;  Pilger  v.  Gou,  21  How.  Pr.  155;  Board  of  Supervisors  v.  Broad- 
head,  44  How.  Pr.  426;  Swartz  v,  Morgan,  163  Pa,  St,  395,  43  Am. 
St.  Eep.  786,  29  Atl.  974,  975;  Bonnifield  v.  Thorp,  71  Fed.  924. 

Accordingly,  when  a  party  has  appeared  by  attorney,  the  court  will 
not  recognize  a  stipulation  signed  by  the  party  extending  the  time 
to  answer:  Bonnified  v.  Thorp,  71  Fed.  924;  or  a  stipulation  grant- 
ing time  to  file  a  statement  on  a  motion  for  a  new  trial:  Mott  v. 
Foster,  45  Cal.  72;  or  a  stipulation  for  a  continuance:  Nightingale 
V.  Oregon  Cent.  Ry.  Co.,  2  Saw.  338,  Fed.  Cas.  No.  10,264;  or  a  notice 
of  an  election  to  end  a  reference:  Halsey  v.  Carter,  6  Rob.  (N.  Y.) 
535.  But  it  is  held  in  Reeder  v.  Lockwood,  62  N,  Y,  Supp,  713,  30 
^lisc,  Eep.  831,  that  a  party  may  withdraw  a  pleading  interposed 


Dec.  1902.]  Cameron  v.  Boeger.  171 

liy  his  attorney.     A  tender  of  payment  of  judgment  may  be  made  to 
the   client:    Ferrea  v.   Tubbs,   125   Cal.   687,   58   Pac.   308. 

b.  Dismissal  of  Suit— Stipulations  and  Motions.— In  California,  if 
a  client  signs  a  stipulation  dismissing  the  action,  when  he  is  repre- 
sented by  an  attorney  of  record,  the  court  will  disregard  it:  Wylie  v. 
Sierra  Gold  Co.,  120  Cal.  485,  52  Pac.  809.  In  our  opinion,  a  court 
will  not,  under  all  circumstances,  disregard  such  a  stipulation.  Al- 
though, as  expressed  by  the  supreme  court  of  Illinois,  "the  better 
practice  undoubtedly  is,  not  to  dismiss  a  suit  in  the  absence  of 
plaintiff's  counsel,  upon  motion  of  defendant's  counsel  based  upon 
a  stipulation  to  that  effect,  signed  by  the  plaintiff  in  person,  yet 
wo  cannot  set  aside  the  action  of  the  court  merely  for  that  reason, 
and  in  the  absence  of  proof  that  the  stipulation  was  fraudulently 
or  improperly  obtained":  Henchey  v.  Chicago,  41  111.  136;  Cam- 
eron V.  Boeger,  the  principal  case,  ante,  p.  165;  Voight  Brewery  Co. 
V.  Donovan,  103  Mich.  190,  61  N.  W.  343. 

In  Toy  V.  Haskell,  128  Cal.  558,  79  Am.  St.  Eep.  70,  61  Pac.  89,  tho 
plaintiff,  without  the  consent  or  knowledge  of  his  attorney,  signed 
and  delivered  to  the  defendant's  attorneys,  a  stipulation  prepared 
by  them  authorizing  a  dismissal  of  the  ease,  and  a  judgment  of 
dismissal  was  accordingly  entered.  It  was  held  that  such  judgment 
ehould  be  set  aside  on  motion  of  the  plaintiff's  attorney.  "It  should 
be  borne  in  mind,"  said  the  court,  "that  the  question  here  under 
consideration  relates  to  the  power  of  a  party  to  control  the  course 
of  the  action  in  court;  and  the  case,  therefore,  is  to  be  distinguished 
from  those  which  merely  involve  the  right  of  a  party  to  compromise, 
settle,  and  acknowledge  satisfaction  of  the  claim  on  which  the  action 
is  based,  and  the  effect  of  such  a  settlement  as  a  defense  to  the  ac- 
tion." We  have  not  found  this  distinction  expressly  made  else- 
where, and  doubt  whether  it  is  well  founded.  In  practical  effect, 
what  would  be  the  difference  between  authorizing  the  dismissal  of  a 
case  by  stipulation,  and  settling  or  adjusting  the  controversy  be- 
tween the  parties  out  of  court? 

"Ordinarily,  a  litigant  may  make  such  disposition  of  an  action 
ponding,  to  which  he  is  a  party  plaintiff,  as  his  wisdom  and  Judg- 
ment may  dictate;  and,  if  a  plaintiff  chooses  to  settle  or  discon- 
tinue an  action  without  the  consent  of  his  attorneys,  this  he  has 
the  lawful  right  to  do,  and  tho  action  should  be  dismissed  on  his 
motion.  This  rule,  it  would  seem,  is  but  natural  justice,  and  giving 
to  an  individual  his  undoubted  right  to  manage  his  private  affairs 
according  to  his  own  conception  of  what  is  best  for  his  individual 
interests.  A  party  ought  not  to  be  held  for  increased  costs,  attor- 
ney's   fees,    and    other    expenses    incidental    to    continued    litigation, 

against  his  expressed  will  and  desire It  is  not  the  policy  of  the 

law  to   encourage  litigation   and   coerce  parties   to   continue   in   the 
prosecution  of  a  suit  in  which  they  have  lost  faith  in  the  merits  of 
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their  cause  of  action.  On  the  contrary,  all  such  should  be  encouraged 
to  discontinue  that  which  will  probably  only  result  in  an  unprofitable 
and  useless  waste  of  time  and  expenditure  of  money.  The  right  of 
the  plaintiffs  to  dismiss  their  action  and  terminate  the  controversy, 
80  far  as  their  individual  interests  are  affected,  can  hardly  be  ques- 
tioned, and,  we  take  it  for  granted,  is  conceded.  They  are  the 
owners  of  the  cause  of  action,  to  the  extent  of  their  interests  there- 
in, have  absolute  control  thereof,  and  the  right  to  dismiss  their 
action  when  their  own  judgment  approves  the  same.  We  know  of 
no  principle  of  law,  and  are  aware  of  no  rule  of  practice,  which  will 
compel  a  party  to  continue  the  prosecution  of  a  suit,  involving  only 
private  rights,  at  his  own  expense,  and  against  his  will.  He  may 
lawfully  terminate  the  agency  created  by  the  employment  of  his 
attorneys  engaged  to  conduct  the  litigation,  arid  take  such  proper 
steps  as  will  release  him  from  further  responsibility  and  costs,  by  a 
dismissal  of  his  cause  of  action":  Williams  v.  Miles,  G3  Neb.  851,  8& 
N.  W.  455. 

The  dismissal  in  the  above  case  was  made  by  a  part  of  the  plain- 
tiffs, as  to  their  interests,  after  judgment  and  pending  appeal,  upon 
payment  of  a  proportionate  amount  of  the  taxable  costs.  While  we 
do  not  consider  the  right  of  a  paintiff  to  dismiss  the  action  unqual- 
ified, nor  does  the  court  in  this  case,  yet  it  would  be  a  remarkable 
doctrine  that  would  permit  an  attorney,  against  the  will  and  judg- 
ment of  his  client,  to  continue  the  client's  cause  of  action  at  the 
attorney's  pleasure.  And  a  right  so  palpable  and  unquestioned 
should  not  be  denied  on  the  ground  that  for  him  to  stipulate  or 
move  for  the  dismissal  of  the  action  would  interfere  with  the 
orderly  conduct  of  the  cause.  No  doubt,  this  right  may  be  abused, 
especially  where  an  attorney  has  advanced  the  costs  of  the  litigation> 
or  has  contracted  with  his  client  for  a  share  of  what  may  be  recov- 
ered in  the  event  of  a  successful  termination  of  the  cause.  Never- 
theless, the  right  for  the  protection  of  the  client,  must  be  recognized; 
but  not,  however,  as  an  absolute  right.  We  shall  see,  later  on,  that 
the  court  will,  in  a  proper  case,  protect  the  attorney  as  its  officer. 

c.  Settlements  and  Compromises.— Thus  far,  we  have  had  to  do 
with  the  control  of  the  cause  in  court.  While  there  is  not  an  entire 
harmony  in  the  decisions  on  this  subject,  as  has  been  seen,  the  right 
of  a  party  to  settle,  adjust,  or  compromise  his  cause  of  action  out  of 
court,  without  the  knowledge  or  consent  of  his  attorney,  when  acting 
in  good  faith  and  when  the  attorney  has  no  lien,  is  undoubted:  See 
Connor  v.  Boyd,  73  Ala.  385;  De  Graffenreid  v.  St.  Louis  etc.  Ey. 
Co.,  66  Ark.  260,  50  S.  W.  272;  Pence  v.  Sweeney,  3  Idaho,  181,  28 
Pac.  413;  Eowe  v.  Fogle,  88  Ky.  105,  10  S.  W.  426:  McCoy  v.  Mc- 
Coy, 36  W.  Va.  772,  15  S.  E.  973;  Swanson  v.  Morning  Star  2dan. 
Co.,  13  Fed.  215,  4  McCrary,  241.  And  an  attorney's  lien  does  not 
attach,  in  the  absence  of  an  express  statutory  provision,  until  judg- 
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nient.  Before  such  time,  at  least,  the  client  is  at  liberty  to  settle 
the  suit  without  consulting  his  attorney,  if  he  does  so  in  good  faith: 
See  the  monographic  note  to  Hanna  v.  Island  Coal  Co.,  51  Am.  St. 
Eep.  261. 

When  a  suit  has  progressed  to  judgment,  then  if  the  law  gives  the 
attorney  an  interest  in  the  judgment  and  he  perfects  his  lien  there- 
on, the  parties  cannot  ignore  his  claim.  They  may  settle,  if  they 
choose,  but  his  rights  must  be  respected:  Davis  v.  Webber,  66  Ark. 
190,  74  Am,  St.  Eep.  81,  49  S.  W.  822;  Davidson  v.  Board  of  Commrs., 
26  Colo.  549,  59  Pac.  46;  Peterson  v.  Struby,  25  Ind.  App,  19,  56  N.  E. 
733,  57  N.  E.  599;  Earned  v.  Dubuque,  86  Iowa,  166,  53  N.  W.  105; 
Wallace  v.  Chicago  etc.  Ky.  Co.,  112  Iowa,  565,  84  N.  W.  662;  Louis- 
ville etc.  E.  E.  Co.  v.  Proctor,  21  Ky.  Law  Eep.  447,  51  S.  W.  591. 
These  cases  arose  under  statutes  giving  an  attorney  a  lien.  In  another 
part  of  this  note, we  have  considered  whether  an  attorney  may,  under 
a  statute  giving  him  a  lien  on  the  cause  of  action  or  the  suit,  prevent 
his  client  from  adjusting  the  controversy;  and  if  a  settlement  ia 
made  without  the  consent  of  the  attorney,  whether  he  may  thereafter 
prosecute  the  suit  for  his  own  benefit. 

If  a  cause  of  action  before  judgment  is  in  its  nature  assignable, 
the  owner  of  it  may  assign  and  create  equitable  interests  therein. 
Such  agreements  may  be  made  with  attorneys,  and  the  interests 
created  must  be  respected  by  those  having  notice:  Coughlin  v.  New 
York  etc.  E.  E.  Co.,  71  N.  Y.  443,  27  Am.  Eep.  75.  See,  too.  Car- 
penter v.  Myers,  90  Mich.  209,  51  N.  W.  206.  If  the  right  of  action 
is  not  considered  assignable,  the  case  may  be  different.  In  North 
Chicago  St.  E.  E.  Co.  v.  Ackley,  171  111.  100,  49  N.  E.  222,  a  right  of 
action  for  personal  injuries  is  held  not  assignable.  And  a  contract 
by  which  a  person  assigns  one-half  of  his  right  of  action  for  personal 
injuries  to  his  attorney,  who  is  to  prosecute  a  suit  for  damages  for 
one-half  the  sum  recovered,  and  by  which  the  client  agrees  not  to 
compromise  or  settle  the  claim,  is  invalid;  and  the  defendant  may, 
with  notice  of  the  contract,  settle  with  the  plaintiff  in  person,  and 
will  not  be  liable  to  the  attorney  for  his  part.  Two  of  the  justices 
dissented:  Compare  Vermont  v.  Chicago  etc.  Ey.  Co.,  69  Iowa,  296, 
22  N.  W.  906,  28  N.  W.  612.  In  Weeks  v.  Wayne  Circuit  Judges,  73 
Mich.  256,  41  N.  W.  269,  it  is  held  that  an  agreement  between  attor- 
ney and  client  that  the  attorney  is  to  be  paid  for  his  services  rend- 
ered in  prosecuting  a  suit,  and  reimbursed  for  money  advanced,  from 
the  proceeds  of  the  judgment,  operates  as  an  assignment  of  the 
judgment  to  the  attorney  to  the  extent  of  such  claims,  and  until  the 
claims  are  paid,  the  client  can  give  no  valid  discharge  of  the  judg- 
ment: See,  too.  Potter  v.  Ajax  Min.  Co.,  19  Utah,  421,  57  Pac.  270. 

d.  Fraudulent  Settlements.— While  honest  settlements  between  the 
parties  to  a  litigation,  made  without  any  intention  of  taking  advan- 
tage of  their  attorneys  are  commendable  and  to  be  encouraged,  col- 
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lusive  and  fraudulent  settlements  made  for  the  purpose  of  defrauding 
the  attorneys  are,  of  course,  reprehensible.  If  such  are  attempted, 
the  court  may  interfere  to  protect  the  attorney.  Its  power  to  do  so 
is  inherent,  and  is  founded  on  its  right  to  protect  its  own  officers 
against  collusion  and  fraud  practiced  by  the  parties  to  the  cause. 
The  authority  of  courts  in  this  respect  has  been  exercised  both  under 
the  common  law,  and  under  the  statutes  designed  to  secure  attorneys 
in  the  collection  of  their  compensation  for  services  rendered  in  a 
cause.  The  proper  course  for  the  attorney  is  to  proceed  with  tho 
suit,  notwithstanding  the  fraudulent  settlement,  for  the  purpose  of 
enforcing  his  claims:  See  the  monographic  note  to  Hanna  v.  Island 
Coal  Co.,  5  Ind.  App.  163,  51  Am.  St.  Eep.  263,  276;  Bailey  v.  Murphy 
136  N.  Y.  50,  32  N.  E.  627;  In  re  Began,  167  N.  Y.  338,  60  N.  E. 
C58;  Fischer-Hansen  v.  Brooklyn  Heights  E.  R.  Co.,  71  N.  Y.  Supp. 
513,  63  Appu  Div.  356;  Potter  v.  Ajax  Min.  Co.,  19  Utah,  421,  37  Pac. 
270. 

The  plaintiff's  attorney  cannot  continue  with  the  suit,  however, 
if  it  appears  that  the  defendant  was  actuated  by  no  fraudulent 
motive  in  making  the  settlement.  In  Courtney  v.  McGavock,  23  Wis. 
G19,  the  plaintiff's  attorney  rendered  valuable  services  and  advanced 
money,  relying  upon  an  agreement  with  his  client  to  be  paid  out  of 
the  proceeds  of  the  judgment.  The  client,  by  settling  the  case,  and 
stipulating  to  dismiss  tho  appeal  which  had  been  taken,  barred  his 
attorney  of  securing  compensation  under  the  agreement.  The  con- 
duct of  client  was  unfair  and  dishonest,  and  he  was  utterly  in- 
solvent. "The  attorneys  move,"  say  the  court,  "to  set  aside  the 
stipulation,  and  that  the  action  may  proceed  as  if  it  had  not  been 
made,  in  order  that  they  may  prosecute  it  to  final  judgment,  and  so 
get  their  claims  according  to  the  terms  of  the  agreement.  It  would 
be  very  gratifying  to  us  if  the  law  would  permit  them  to  do  so,  and 
if^  at  the  same  time,  no  injustice  would  be  done  to  the  defendant. 
But  injustice  would  be  done  to  the  defendant,  and,  therefore,  the 
law  will  not  permit  it." 

In  National  Exhibition  Co.  v.  Crane,  167  N.  Y.  505,  60  X.  E.  768, 
the  defendant,  who  was  irresponsible,  collusively  agreed  with  the 
plaintiff  to  discontinue  the  action  without  costs.  The  defendant's 
attorney  objected  to  the  discontinuance.  It  was  held  that  the  court 
had  power  to  protect  the  attorney,  in  his  inchoate  right  to  costs,  by 
imposing  the  payment  of  costs  to  the  attorney  by  the  plaintiff  as  a 
condition  to  the  granting  of  an  order  of  discontinuance.  Chief 
Justice  Parker  dissented. 

e.  Contracts  not  to  Compromise  Suit.— In  contracts  between  attor- 
ney and  client,  stipulations  are  sometimes  inserted  whereby  the 
client  agrees  not  to  compromise  or  settle  the  controversy  without  the 
attorney's  consent.  Such  a  stipulation  is  against  public  policy,  and 
the  contract  is  void.     Any  agreement  whereby  a  client  is  prevented 
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from  settling  or  discontinuing  his  suit  is  void,  as  tending  to  foster 
and  encourage  litigation:  Davis  v.  Webber,  66  Ark.  190,  74  Am.  St. 
Eep.  81,  49  S.  W.  822;  North  Chicago  St.  E.  E.  Co.  v.  Ackley,  171  111. 
100,  49  N.  E.  222. 

II.    Statutes  Giving  Attorney  a  Lien. 

a.  Effect  of— Do  not  Prevent  Settlements. — Before  judgment,  an 
attorney  has  no  common-law  lien  on  the  cause  of  action  for  his  ser- 
vices: Sandberg  v.  Victor  Gold  Min.  Co.,  18  Utah,  66,  55  Pac.  74. 
Statutes  have  been  enacted,  however,  giving  the  attorney  a  lien  on 
a  cause  or  right  of  action  from  the  date  of  the  commencement  of 
the  suit.  These  statutes  do  not  permit  the  plaintiff's  attorney  to 
stand  in  the  way  of  a  settlement  of  an  action  desired  by  the  parties 
which  does  not  prejudice  his  rights.  The  client  still  has  the  unre- 
stricted control  of  the  subject  of  the  action,  and  the  terms  upoa 
which  a  settlement  may  be  made,  unless  the  attorney's  claim  is  pred- 
judiced:  Poole  v.  Belcha,  131  N.  Y.  200,  30  N.  E.  53;  Hart  v.  Mayor, 
23  N.  Y,  Supp.  555,  69  Hun,  237;  Eeeder  v.  Lockwood,  62  N.  Y. 
Supp.  713,  30  Misc.  Eep.  531;  Young  v.  Howell,  72  N.  Y.  Supp.  5,  6i 
App.  Div.  246.  The  settlement  does  not  destroy  the  lien,  however. 
It  continues  on  the  amount  or  value  of  the  settlement:  Doliver  v. 
American  Swan  Boat  Co.,  65  N.  Y.  Supp>.  978,  32  Misc.  Eep.  264. 
The  lien  which  the  statute  fixes  on  the  plaintiff's  cause  of  action 
"follows  the  transition,'  without  interruption,  and  simply  attaches 
to  that  into  which  the  right  of  action  is  merged.  If  a  judicial  re- 
covery is  obtained,  the  lien  attaches  to  that;  if  a  compromise  agree- 
ment is  made,  the  lien  attaches  to  that;  and  in  each  case,  the  attor- 
ney's interest  is  such  that  it  cannot  be  defeated  or  satisfied  by  a 
voluntary  payment  to  his  client  without  his  consent":  Illinois  Cent. 
E.  E.  Co.  V.  Wells,  104  Tenn.  706,  59  S.  AV.  1041.  Indeed,  an  exam- 
ination of  some  of  the  statutes  disclose  that  by  their  express  terms 
the  lien  cannot  be  affected  by  any  settlement  between  the  parties 
before  or  after  judgment  or  final  order. 

b.  Whether    Attorney    may    Continue    Suit    After    Settlement. 

1.  Under  the  Tennessee  Statutes.— Ordinarily,  an  attorney  cannot, 
where  his  client  has  made  a  bona  fide  settlement  of  the  cause  of 
nction,  continue  to  prosecute  the  suit  for  the  sole  purpose  of  enforc- 
ing his  own  claims:  See  Hutchinson  v.  Pcttes,  18  Yt.  614;  The  Bella, 
91  Fed.  540.  Under  the  Tennessee  statute,  giving  attorney's  who 
begin  a  suit  a  lien  upon  the  cause  of  action  from  the  date  of  filing 
the  suit,  it  is  held  that  the  plaintiff's  attorneys  in  an  action  for 
personal  injuries,  entitled  to  a  percentage  of  the  recovery,  cannot 
object  to  the  plaintiff's  dismissal  of  the  suit,  nor  can  they  be  mad© 
parties  and  prosecute  the  suit  to  its  termination  after  such  dismissal: 
Tompkins  v.  Nashville  etc.  Ey.  Co.  (Tenn.),  72  S.  W.  116.  Justice 
McAUifter  says:  "We  think  that  public  policy  and  private  right 
would  be  best  subserved  by  adhering  to  the  rule  so  long  ailopted  in 
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this  state,  both  by  statute  and  legal  practice,  of  permitting  a  litigant 
to  dismiss  her  suit  without  the  intervention  of  her  attorney.  If,  for 
instance,  a  complainant  in  a  bill  for  divorce  should  conclude  to 
■withdraw  her  complaint,  and  become  reconciled  to  her  husband, 
should  the  dismissal  of  her  suit  be  prevented  by  her  attorney,  and  he 
be  permitted  to  become  coplaintiff  with  her  in  the  prosecution  of 
her  suit,  because  by  attachment  he  has  impounded  property  of  the 
husband  to  secure  her  alimony?  This  very  case  was  recently  before 
this  court,  wherein  it  was  seriously  contended  by  counsel  that  he  had 
a  lien  on  the  complainant's  cause  of  action,  and  the  bill  could 
not  be  dismissed  without  the  settlement  of  his  fees.  It  is  needless 
to  say  that  the  question  was  resolved  adversely  to  the  contention  o£ 
counsel.  Again,  it  would  seem  that  a  litigant  has  a  right  to  say 
when  he  will  no  longer  incur  the  liability  of  a  bill  of  costs  for  the 
prosecution  of  a  suit.  If  he  has  no  right  to  control  this  matter,  his 
counsel  can  carry  him  through  all  the  courts,  and,  at  the  end  of  a 
long  litigation,  have  him  mulcted  in  a  heavy  bill  of  costs." 

2.  The  Wisconsin  Statute  provides  that  a  client  may  contract 
■with  his  attorney  to  prosecute  a  cause  of  action,  and  give  the  attor- 
ney a  lien  upon  the  cause  of  action  as  security  for  his  fees  in  con- 
ducting the  litigation;  and  that  when  notice  of  such  agreement  is 
given  to  the  opposite  party  or  his  attorney,  no  settlement  of  the 
action  is  valid  as  against  the  lien.  Under  this  statute  it  is  held  that, 
in  case  of  settlement  between  the  parties,  without  the  consent  of 
the  attorney,  he  may  prosecute  the  action  to  final  judgment  in  his 
own  behalf,  as  though  no  settlement  had  been  made:  Smelker  v. 
Chicago  etc.  Ky.  Co.,  106  Wis.  135,  81  N.  W.  994.  While  giving  the 
statute  this  interpretation,  the  court  doubts  the  policy  of  the  law 
which  compels  parties  to  litigate  in  court  for  the  benefit  of  their 
attorneys,  after  they  have  settled  their  difficulties. 

3.  The  New  York  Statutes  give  an  attorney  a  lien  on  a  cause  of 
action  from  its  commencement,  which  cannot  be  affected  by  any 
settlement  between  the  parties  before  or  after  judgment.  On  the 
question  whether,  in  the  event  of  a  settlement  between  the  parties 
without  the  consent  or  knowledge  of  the  attorneys,  the  attorney  may 
prosecute  the  action  to  final  judgment  to  enforce  his  lien,  the  de- 
cisions have  been  characterized  as  a  "bundle  of  confusion":  See 
Burpee  v.  Townsend,  61  N.  Y.  Supp.  467,  29  Misc.  Eep.  681.  Ac- 
cording to  some  of  the  cases,  the  attorney  is  recognized  as  having 
that  right:  O'Brien  v.  Metropolitan  St.  Ey.  Co.,  27  App.  Div.  1, 
50  N.  Y.  Supp.  159;  Pilkington  v.  Brooklyn  Heights  E.  E.  Co.,  63 
N.  Y.  Supp.  211,  49  App.  Div.  22;  Eochfort  v.  Metropolitan  St.  Ey. 
€o.,.63  N.  Y.  Supp.  1036,  50  App.  Div.  261;  Dolliver  v.  American  Saw 
Boat  Co.,  65  N.  Y.  Supp.  978,  32  Misc.  Eep.  264.  In  our  opinion,  the 
cases  in  which  the  court  allow  the  attorney  to  proceed  with  the 
Action  for   his  own   benefit  are  limited   to   those   where   the  settle- 
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ment  is  collusively  or  fraudulently  made  for  the  purpose  of  de- 
feating the  attorney's  rights.  Then,  if  he  cannot  get  justice 
otherwise,  the  court  may  interfere  to  protect  him,  and  allow 
him  to  take  such  steps  in  the  cause  as  are  necessary  to  his 
protection,  but  not  otherwise:  Poole  v.  Belcha,  131  N.  Y.  200, 
30  N.  E.  53;  Peri  v.  New  York  Cent.  E.  E.  Co.,  152  N.  Y.  521, 
46  N.  E.  849;  Mitchell  v.  Piqua  Club  Assn.,  37  N.  Y.  Supp.  406, 
15  Misc.  Eep.  366;  Publishers'  Print.  Co.  v.  Gillin  Print.  Co.,  38  N.  Y. 
Supp.  784,  16  Misc.  Eep.  558;  McKay  v.  Morris,  72  N.  Y.  Supp.  23, 
35  Misc.  Eep.  571; Young  v.  Howell,  72  N.  Y.  Supp.  5,  64  App.  Div. 
246. 

"The  client,  having  the  absolute  right  of  settlement,  it  must  fol- 
low that  the  attorney's  lien  on  the  cause  of  action  is  subject  to  such 
right.  The  attorney  is  subject  to  his  client,  and  his  lien  to  all  the 
prudences,  fears,  necessities,  and  so  on,  of  hig  client,  which  may 
induce  him  to  compromise,  and  settle.  The  cause  of  action  merges 
in  the  settlement.  There  is  then  no  cause  of  action  left  for 
the  attorney's  lien  to  attach  to.  His  lien  is  determined  by  the 
•settlement.  The  amount  agreed  to  be  paid  in  settlement  is  then  all 
that  his  lien  covers.  If  nothing  is  to  be  paid  in  settlement.  Lis  lien 
is  gone.  To  say  that  an  attorney  for  the  plaintiff  can  repudiate  such 
settlement,  and  harass  the  defendant  by  going  on  with  the  action  in 
order  to  see  if  he  cannot,  by  obtaining  a  judgment,  create  a  fund, 
■or  a  larger  fund  than  the  amount  agreed  to  be  paid  in  settlement,  for 
his  lien  to  reach,  is  equivalent  to  saying  that  the  defendant  cannot 
■settle  the  cause  of  action  with  the  plaintiff  without  the  attorney's 
consent;  and  that  is  not  so":  Sehriver  v.  Brooklyn  Heights  E.  E.  Co., 
€1  N.  Y.  Supp.  644,  890,  30  Misc.  Eep.  145.  If  the  parties  settle, 
^'and  thereby  extinguish  the  cause  of  action,  the  lien  is  carried 
along  to  the  sum  agreed  upon  in  settlement,  tho  same  ns  it  is  carried 
along  to  the  judgment  where  there  is  one.  This  is  all  that  is  meant  by 
the  provision  that  the  lien  cannot  be  affected  by  a  settlement,  for,  as 
we  have  seen  by  Peri  v.  New  York  etc.  E.  E.,  152  N.  Y.  521,  46  N.  E. 
849,  the  right  of  the  parties  to  settle  is  absolute.  The  cause  of  action 
by  the  settlement  merges  into  the  amount  agreed  upon  in  settlement. 
And  if  the  plaintiff  should  honestly  settle  for  nothing,  all  the  same 
the  cause  of  action  would  ba  extinguished;  and  the  lien  also,  for 
there  would  be  nothing  left  for  it  to  attach  to":  Fenwick  v.  Mit- 
chell, 70  N.  Y.  Supp.  667,  34  Misc.  Eop.  617. 

4.  The  Georgia  Statute  gives  attorneys  a  lien  upon  a  suit  when 
■ever  the  suit  commences,  aud  expressly  gives  them  power  over  the 
suit  to  enforce  their  liens.  The  decisions  under  this  statute  are  to 
-the  effect  that  the  plaintiff  cannot  settle  and  dismiss  his  suit,  over 
the  objections  of  his  attorney,  without  paying  him  his  charges.  If 
*uch  an  attempt  is  made,  the  attorney  may  proceed  with   the  suit  to 

recover  the   aiuount   of   his  fee:   Twiggs  v.   Chambers,  5G   Ga.      279; 
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Coleman  v.  Ryan,  58  Ga.  332;  Little  v.  Sexton,  S9  Ga.  411,  15  S.  E. 
490;  Johnson  v.  McCurry,  102  Ga.  471,  31  S.  E.  88.  The  attorney 
may  prosecute  the  suit  in  the  supreme  court  in  the  name  of  the 
client  for  the  recovery  of  his  fees,  without  regard  to  the  objections 
of  the  client  and  his  direction  to  dismiss  the  writ  of  error:  Kim- 
brough  V.  Pitts,  63  Ga.  496;  Walker  v.  Equitable  Mortg.  Co.,  114  Ga. 
862,  40  S.  E.  1010.  However,  where  a  settlement  is  effected  between 
the  parties  after  suit  has  been  filed,  but  before  service  of  process 
or  actual  notice  of  the  filing  of  the  suit,  the  lien  does  not  arise  as 
against  the  defendant:  Florida  Cent.  B.  R.  Co.  v.  Bagan,  104  Ga.  353, 
30  S.  E.  745.  And  if,  pending  the  suit,  the  parties  settle  their  differ- 
ences, and  upon  the  trial  a  nonsuit  is  awarded,  the  suit  thus  com- 
menced is  thereby  ended;  and  if  another  action  upon  the  same  cause 
is  afterward  brought,  the  defendant  may  plead  such  settlement  in 
bar  of  the  renewed  suit,  as  well  as  in  bar  of  the  right  of  plaintiff's 
counsel  to  prosecute  the  same  for  the  recovery  of  contingent  fees 
alleged  to  be  due:  Brown  v.  Georgia  etc.  Ry.  Co.,  101  Ga.  80,  28  S.  E. 
634.  According  to  the  statute,  the  lien  attaches  to  the  suit  only,  and 
not  to  the  cause  of  action.  The  court  observes  that  the  plaintiff  i9 
entitled  to  make  such  settlement  of  his  own  interest  as  he  may  see 
proper,  the  law  preserving  the  action  and  giving  the  attorneys  the 
power  to  prosecute  it  for  the  recovery  of  their  fees. 

5.  Other  Statutes. — In  Kansas,  where  a  settlement  is  made  by  the 
parties,  the  plaintiff's  attorney  having  filed  a  lien,  and  given  notice 
thereof,  to  the  defendant,  the  attorney  must  proceed  by  an  in- 
dependent action  to  establish  their  lien  and  collect  their  fees.  It  is 
error  if  the  case  proceeds,  without  any  motion  for  substitution,  over 
the  objection  of  the  defendant,  as  upon  an  issue  between  the  plain- 
tiff's attorneys  and  the  defendant  for  the  recovery  of  fees  under  the 
lien:  Farry  v.  Davidson,  44  Kan.  377,  24  Pac.  419.  In  other  states, 
defendants  settling  a  judgment  with  the  plaintiff  in  person,  when 
they  have  notice  of  the  lien  of  the  plaintiff's  attorney,  have  been 
held  liable  to  the  attorney  for  what  is  due  him:  Flint  v.  Hubbard 
(Colo.  App.),  66  Pac.  446;  Parsons  v.  Hawley,  92  Iowa,  175,  60  JV.  VV. 
520.  But  a  settlement  before  the  attorney  has  convertd  his  claim 
into  a  lien  relieves  the  defendant  from  liability  :Barnabee  v.  Holmes, 
115  Iowa,  581,  88  N.  W.  1098;  Day  v.  Larsen,  30  Or.  247,  47  Pac.  101. 
It  has  been  held  that  an  attorney's  lien  on  a  judgment  cannot  b« 
defeated  by  a  discharge  of  the  judgment  given  by  his  client  to  the 
judgment  debtor:  Peterson  v.  Struby,  25  Ind.  App.  19,  56  N.  E.  733, 
67  N.  E.  599.  An  execution  may  issue,  notwithstanding,  for  the 
balance  due  the  attorney:  Foster  v.  Danforth,  '59  Fed.  750. 

c.  Attorney  Must  Establish  Original  Cause  of  Action.— If,  after 
the  adjustment  of  a  cause  between  the  parties,  the  plaintiff's  attor- 
ney is  permitted  to  continue  the  prosecution  of  the  cause  to  recover 
fees,  it  is  indispensable  to  the  maintainance  of  his  action  that  he 
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parove  the  material  allegations  of  the  original  declaration,  and  estab- 
lish a  liability  upon  the  part  of  the  defendant  to  his  client,  the 
plaintiff.  Such  liability  cannot  be  shown  by  the  mere  opinion  of  the 
original  plaintiff  that  Le  was  entitled  to  recover  an  amount  stated: 
Swift  V.  Eegistcr,  97  Ga.  446,  25  S.  E.  315.  It  is  necessary  to  estab- 
lish the  existence  of  the  original  demand  with  the  same  certainty 
as  though  the  injured  party  were  still  prosecuting:  Smelker  v. 
Chicago  etc.  Ey,  Co.,  106  Wis.  135,  81  N.  W.  994. 

d.  Defendant's  Attorney  Cannot  Continue  Suit.— The  cases  are 
not  many  in  which  the  defendant's  attorney  has  questioned  a  settle- 
ment or  dismissal  of  the  action  between  the  parties.  In  Gavin  v. 
Martin  (Wis.),  93  N.  W.  470,  an  agreement  by  an  attorney  to  defend 
an  action  and  receive  for  his  services  the  cost  recoverable  from  the 
plaintiff,  if  successful,  was  held  not  to  give  the  attorney  such  an 
interest  in  the  action  as  would  prevent  a  discontinuance  without  costs 
on  a  stipulation  signed  by  the  parties.  Said  Justice  Marshall:  "The 
idea  that  an  attorney  can  acquire  a  lien  of  either  a  legal  or  an 
equitable  character  upon  the  mere  right  of  his  client  to  defend 
against  the  claim  or  cause  of  action  of  the  plaintiff,  precluding  the 
parties  from  settling  the  litigation  independently  of  him,  regardless 
of  their  motives  therefor,  is  without  support  in  principle  or  authority, 
so  far  as  we  are  aware."  But  see  "Fraudulent  Settlements,"  ante, 
p.  174, 

In  Georgia,  according  to  Fry  v.  Calder,  74  Ga.  7,  an  attorney  who 
successfully  defends  a  suit  for  foreclosure  of  an  alleged  lien,  has 
himself  a  lien  for  his  fee  on  the  property  sought  to  be  subjected. 
But  the  parties  may  settle  at  any  time  before  judgment,  and  when 
this  is  done  the  case  will  not  be  retained  in  court  to  allow  tho 
defendant's  attorney  an  opportunity  to  establish  a  lien.  A  fortiori, 
it  follows  that  if  such  a  case  resulted  in  a  judgment  for  the  plain- 
tiff, and  the  defendant's  attorney  brought  to  the  supreme  court  a 
bill  of  exceptions  alleging  error  in  the  overruling  of  a  motion  for 
a  new  trial,  the  plaintiff  in  error  has  the  right  to  dismiss  the  writ 
of  error  over  the  objection  of  his  attorney:  Morrison  v.  Green,  96  Ga. 
754,  23  S.   E.   845. 
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MORRIS  &  CO.  V.  MALONE. 

[200  111.  132,  65  N.  E.  704.] 

AN  AGENT  of  an  Undisclosed  Principal  is  Liable  for  Negli- 
gence in  the  same  manner  and  to  the  same  extent  as  if  he  were 
the  principal  in  interest,     (p.  181.) 

MASTER  AND  SERVANT— Negligence,  LIa"bility  for,— A 
master  who  neglects  his  duty  to  use  reasonable  care  to  provide  a 
safe  place  in  which  his  servant  may  work,  and  negligently  fails 
to  advise  him  of  the  danger  to  which  he  is  exposed  by  such  omission, 
is  answerable  for  injuries  suffered  from  such  negligence,     (p.  182.) 

F.  J.  Canty  and  J.  A.  Bloomingston,  for  the  appellant. 

John  P.  Ahrcns  and  F.  W.  Becker,  for  the  appellee. 

^^  BOGGS,  J.  Judgment  against  the  appellant  in  the 
sum  of  two  thousand  dollars,  entered  in  the  superior  court  of 
Cook  county  in  an  action  under  the  statute  by  the  appellee  ad- 
ministratrix, for  the  benefit  of  the  widow  and  next  of  kin  of 
Peter  Malone,  deceased,  was  affirmed  by  the  appellate  court  for 
the  first  district.  The  recovery  was  upon  the  ground  that  the 
said  Peter  !Malone,  while  in  the  employ  of  the  appellant  com- 
pany, through  the  negligence  of  the  company,  received  personal 
injuries  which  caused  his  death.  This  appeal  asks  reversal  of 
the  judgment  of  affirmance  upon  two  grounds:  1.  That  the  su- 
perior court  erred  in  refusing  to  admit  proper  and  competent 
evidence  offered  in  behalf  of  appellant;  2.  That  the  superior 
court  erred  in  denying  the  motion,  entered  by  appellant  at  the 
close  of  all  the  evidence,  to  instruct  the  jury  to  return  a  verdict 
in  appellant's  favor. 

The  evidence  which  was  tendered  by  appellant  and  excluded 
was  designed,  as  counsel  for  appellant  insist,  to  show  that 
on  the  day  of  the  accident  the  appellant  company,  a  copartner- 
ship, "was  acting  as  an  agent  of  the  Fairbank  Canning  Com- 
pany, and  that  it  was  organized  as  a  copartnership  simply 
for  that  purpose  and  for  the  purpose  of  selling  goods  only, 
and  not  manufacturing  or  producing,  and  for  the  further  rea- 
son of  showing  that  the  name  'A'^eLson  Morris  &  Co.'  was  used 
simply  because  it  was  better  known  to  the  trade  and  for  ad- 
vertising purposes  on  that  account,"  and  that  actually  the  said 
deceased,  Peter  Malone,  was  in  the  employ  of  the  said  appel- 
lant company  as  agent  for  the  Fairbank  Canning  Company. 

The  evidence  clearly  showed  that  the  deceased  was  employed 
by  Nelson  Morris  &  Co.,  and  that  it  was  not  disclosed  to  Lim 
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that  said  Nelson  Morris  &  Co.  was  acting  as  agent  for  any 
one,  if  it  was,  in  fact,  so  acting.  The  testimony  of  the  fore- 
man under  whom  deceased  worked,  and  the  man  who  employed 
the  deceased,  was  that  he,  *^  as  foreman  for  Nelson  Morris 
&  Co.,  employed  the  deceased,  and  that  deceased  was  in  the 
employ  of  Nelson  Morris  &  Co.,  Nelson  Morris  &  Co.  was  op- 
erating the  factory  in  which  the  accident  occurred,  as  owner 
and  proprietor  thereof,  so  far  as  the  public  and  the  workmen 
employed  therein  knew.  Upon  this  point  there  was  no  contro- 
verting proof.  The  contention  Nelson  Morris  &  Co.  was  in 
fact  acting  as  agent  first  arose  from  the  offer  of  the  excluded 
testimony.  We  think  that  the  agency,  if  any  existed,  not  hav- 
ing been  disclosed,  Nelson  Morris  &  Co.  became  liable  for  neg- 
ligence, either  by  way  of  misfeasance  or  nonfeasance,  in  thi 
same  manner  and  to  the  same  extent  as  if  it  were  a  principal 
in  interest:  Malone  v.  Morton,  84  Mo.  436.  The  evidence 
was  therefore  properly   excluded. 

The  court  did  not  err  in  refusing  to  direct  a  peremptory 
verdict  in  favor  of  the  appellant  company.  The  deceased, 
while  in  the  employ  of  the  appellant  company,  was  ordered 
to  go  into  a  vat  and  there  receive,  and  place  in  even,  level  rows, 
hams  of  about  fifty  pounds'  weight,  which  were  to  be  conveyed 
to  the  vat  from  the  floor  above  by  means  of  a  "chute."  The 
vat  was  fifteen  feet  long  from  east  to  west,  five  feet  four  inches 
wide  and  four  feet  deep.  The  chute  was  of  the  dimensions 
of  two  feet  by  four  feet,  and  passed  from  the  floor  above  to  the 
bottom  of  the  vat,  dividing  the  vat  into  two  equal  compartments, 
save  that  there  was  a  space  of  about  sixteen  inches  between 
one  side  of  the  vat  and  the  chute.  The  chute  was  double — 
that  is,  it  delivered  hams  to  each  compartment  of  the  vat. 
The  compartments  of  the  vat  were  six  and  one-half  feet  by 
five  feet  four  inches,  and  four  feet  in  depth.  The  deceased 
was  in  the  easternmost  compartment.  About  ten  inches  above 
that  part  of  the  vat  in  which  he  was  working  was  a  shaft  and 
an  iron  rod  called  a  "belt-shifter."  The  shaft,  when  in  mo- 
tion, made  five  hundred  revolutions  per  minute.  The  purpose 
of  the  belt  shifter  was  to  shift  the  belt  and  put  the  machinery 
in  *^**  motion  or  throw  it  out  of  gear.  The  shaft  passed  over 
the  vat  at  a  point  about  two  feet  west  of  the  easti  end,  and 
the  belt-shifter  was  some  eighteen  inches  still  further  to  the 
west.  The  shaft  and  belt-shifter  were  four  feet  and  ten  inches 
above  the  bottom  of  the  vat  where  the  deceased  was  working. 
If  standing  upright  on  the  bare  floor  of  the  vat,  his  head  and 


183  Ameuican  STATiS  Kepoets,  Vol.  93.        [Illinois, 

shoulders  would  have  been  above  the  shaft  and  belt-shifter. 
The  shaft  was  not  boxed  or  otherwise  covered  so  as  to  protect 
the  workmen  from  coming  in  contact  with  it.  After  the  vat 
w^as  about  half  full  of  meat,  on  which  the  deceased  was  stand- 
ing, the  shaft,  by  some  means  not  disclosed,  was  put  in  mo- 
tion, caught  the  clothing  of  the  deceased  and  whirled  him 
about  the  shaft  and  instantly  killed  him.  There  were  seven 
other  vats  in  the  same  room,  and  the  deceased  had  worked  in 
the  other  vats,  but  never  before  in  the  one  in  which  he  was 
killed.  The  shaft  did  not  pass  above  any  of  the  other  vats. 
The  danger  which  attended  the  work  in  this  vat  was  not  ex- 
plained to  the  deceased,  and  the  shaft  was  not  in  motion  when 
he  entered  the  vat.'  It  appeared  that  the  machinery  might  be 
put  in  motion  by  a  pressure  of  fifteen  pounds  upon  the  belt- 
shifter  over  the  vat.  The  belt-shifter  was  not  boxed  or  in 
anywise  protected  from  contact  with  the  workmen.  The  evi- 
dence tended  to  show  the  deceased  was  not  advised  and  did  not 
know  that  pressure  upon  the  belt-shifter  might  put  the  shaft 
in   motion. 

The  testimony  tended  to  show  the  appellant  company  neg- 
lected its  duty  to  use  reasonable  care  to  provide  a  safe  place 
in  which  the  deceased  might  work,  and  negligently  failed  to 
advise  him  of  the  dangers  to  which  he  was  exposed  by  such 
omission  of  duty.  The  court  therefore  properly  declined  to 
declare,  as  matter  of  law,  that  the  appellant  company  was  free 
from  the  negligence  charged  in  the  declaration. 

The  judgment  of  the  appellate  court  must  be  and  is  affirmed. 


Oue  Acting  as  Agent  of  an  undisclosed  principal  may  be  treated 
as  a  principal  by  the  party  with  whom  he  deals:  Welch  v.  Good- 
win, 123  Mass.  71,  25  Am.  Eep.  24;  monographic  note  to  Baird  v. 
Shipman,  22  Am.  St.  Eep.  508.  And  the  actual  perpetrator  of  a 
wrong  cannot  exonerate  himself  from  personal  liability  by  show- 
ing that  he  was  acting  as  the  agent  of  another:  Note  to  Baird  v. 
Shipman,  22  Am.  St.  Rep.  512.  As  to  an  agent's  liability  for  un- 
safe premises,  see  Kuhnert  v.  Angell,  10  N.  Dak.  59,  88  Am.  St. 
Rep.  675,  84  N.  W.  579;  Baird  v.  Shipman,  132  111.  16,  22  Am.  St. 
Rep.  504,  23  N.  F..  384;  Mayer  v.  Thompson  etc.  Co.,  104  Ala.  611,  53 
Am.   St.  Eep.   88,   16   South.   620. 

A  SciTant  has  the  right  to  assume  that  his  master  will  furnish 
a  reasonably  safe  place  to  work,  and  warn  him  of  the  dangers  in- 
cident to  the  employment.  If  the  master  does  not  do  this,  he  is 
answerable  for  the  consequences:  Downey  v.  Gemini  Min.  Co. 
24  Utah,  431,  91  Am.  St.  Rep.  798,  68  Pac.  414;  Western  Stone  Co! 
V.  Muscial,  196  111.  38:^,  G3  N.  E.  664,  89  Am.  St.  Rep.  325,  and 
cases  cited  in  the  cross-reference  note  thereto:  Ribich  v.  Lake  Su- 
perior Smelting  Co.,  123  Mich.  401,  81  Am.  St.  Eep.  215,  82  N  W 
279.  ^         /  •       • 
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DU  BOIS  V.  PEOPLE. 

[200    111.    157,    65    N.    E.    658.] 

CRIMINAL  LAW.— The  Confidence  Game  is  any  Swindling 
Operation  in  which  advantage  is  taken  of  the  confidence  reposed 
by   the   victim    in   the    swindler,     (pp.    185,   186.) 

CRIMINAL  LAW— Confidence  Game— False  Telegrams  of 
Confederates. — One  who  induces  another  to  purchase  worthless  stocks 
on  representations  that  they  can  be  sold  for  an  advanced  price, 
and  by  having  confederates  telegraph  under  fictitious  names  from 
another  city  that  they  will  purchase  at  such  price,  is  guilty  and 
subject  to  p'unislimcnt  under  a  statute  providing  that  every  per- 
son who  shall  obtain,  or  attempt  to  obtain,  any  money  or  property 
by  means  of  any  false  or  bogus  checks,  or  by  any  other  means,  in- 
strument, or  device  commonly  called  the  confidence  game  shall  be 
imprisoned  in  the  penitentiary,     (p.  186.) 

EVIDENCE  of  Other  Crimes  than  that  for  which  the  defend- 
ant is  on  trial  may  be  admitted  when  it  is  offered  for  the  purpose  of 
proving,  and  it  tends  to  prove,  guilty  knowledge,     (p.   188.) 

EVIDENCE. — The  Admission  of  Incompetent  Evidence  does 
not  entitle  the  accused  to  a  reversal,  if  the  evidence  clearly  justifiea 
the  verdict,  and  it  must  have  been  the  same  if  the  incompetent 
evidence  had  not  been  admitted,     (p.  188.) 

CRIMINAL  TRIALS.— Whether  the  Prosecution  Shall  be 
Ruled  to  Furnish  a  Bill  of  Particulars  is  a  matter  within  the  sound 
legal  discretion  of  the  court,     (p.  188.) 

CRIMINAL  LAW— Bill  of  Particulars,  When  Unnecessary,— 
Under  an  indictment  charging  the  defendant  with  obtaining  money 
from  a  person  specified  by  means  and  by  use  of  the  confidence  game, 
he  is  not  entitled  to  a  bill  of  particulars,     (p.  189.) 

R.  A.  Wade  and  John  E.  Northrup,  for  the  plaintiff  in  error. 

Charles  S.  Deneen,  state's  attorney,  and  Edwin  S.  Elliott, 
for   the   people. 

158  WILKIN,  J.  Harry  Du  Bois,  alias  Harry  T.  Harris, 
and  Charles  li.  Fegenbush,  alias  Charles  K.  Thorne,  were  in- 
dicted by  the  grand  jury  of  Cook  county,  at  the  November 
terra,  1900,  of  the  criminal  court,  for  the  crime  of  obtain- 
ing money  by  means  and  by  use  of  the  confidence  game.  Upon 
the  trial  at  the  May  term,  1902,  they  were  convicted  and  sen- 
tenced to  the  penitentiary  at  Joliet.  Harry  Du  Bois,  alias 
Harris,  alone  prosecutes  this  writ  of  error. 

The  testimony  of  the  prosecuting  witness,  Mrs.  Laura  G. 
Fixen,  shows  that  she  resided  in  the  city  of  Chicago  and  knew 
both  defendants.  She  first  met  Fegenbush,  who  called  him- 
self Thorne,  early  in  the  fall  of  1900,  at  which  time  she  an- 
swered an  advertisement  which  he  had  caused  to  be  published 
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in  the  "Sunday  Tribune,"  and  he  called  upon  her.  The  ad- 
vertisement was  to  the  effect  that  anyone  who  would  invoht 
money  with  him  could  double  it  or  get  large  returns  for  it  in 
a  short  time.  When  he  called  upon  her,  which  was  early  in 
September,  he  read  a  letter  to  her  which  he  said  was  from  his 
brother  in  Denver,  Colorado,  to  the  effect  that  the  brother 
knew  certain  firms  there  who  were  anxious  to  buy  stock  in  a 
valuable  mine  and  Fegenbush  told  her  that  he  knew  where 
a  large  block  of  the  stock  was;  that  a  man  by  the  name  of 
Harris  had  it,  and  that  the  Colorado  parties  had  difficulty  in 
locating  him,  but  that  he  (Fegenbush)  had  located  him  and 
would  take  her  to  the  man  if  she  thought  she  wanted  to  buy 
the  stock;  that  she  could  sell  it  to  the  ■*-^**  Colorado  parties, 
and  that  he  then  read  the  names  of  the  parties  in  Denver  from 
the  letter  purporting  to  be  from  his  brother.  She  told  him 
she  would  go  and  see  Harris,  and  they  went  together  the  same 
day.  They  found  Harris  about  29  Indiana  avenue,  in  bed, 
with  his  head  bundled  up,  claiming  to  be  suffering  from,  rheu- 
matism and  seeming  to  be  in  great  pain.  He  showed  her  the 
stock  and  'said  he  wanted  to  sell  it  so  he  could  go  to  Hot 
Springs.  She  obtained  from  him  an  option  for  sixty  thousand 
shares  of  stock  at  five  cents  per  share,  in  the  "Ward  Consoli- 
dated Gold  Mine  Company  of  Colorado,  to  be  paid  for  before 
September  20,  1900,  else  the  agreement  should  be  void.  Fe- 
genbush was  present  at  the  time  of  the  signing  of  the  option 
agreement,  and  as  soon  as  they  left  the  house  Mrs.  Fixen 
went  to  the  telegraph  office  and  telegraphed  the  parties  in 
Denver  whose  names  had  been  given  her,  asking  what  they 
would  give  for  the  stock.  In  about  two  hours  she  received 
replies,  purporting  to  be  signed  by  the  firms  telegraphed  to, 
each  making  an  offer  for  the  stock,  ranging  from  ten  to  twenty 
cents  per  share  for  the  entire  block  of  sixty  thousand  shares. 
Upon  receiving  these  telegrams  she  went  the  next  day  to  see 
Harris,  thinking  it  was  a  good  investment,  and  taking  with 
Tier  three  thousand  dollars  in  cash.  She  found  him  in  bed, 
as  before,  and  after  some  negotiations  she  took  an  assignment 
of  the  stock  and  paid  him  the  three  thousand  dollars.  She 
immediately  took  a  train  for  Denver,  and  upon  arriving  there 
made  inquiry  for  the  parties  whose  names  were  signed  to  the 
dispatches  received  by  her,  and  soon  ascertained  that  there  were 
no  such  persons  or  firms  in  the  city — in  other  words,  that  the 
dispatches  were  false  and  fictitious.  She  returned  immediately 
to  Chicago,  and  began  to  look  for  the  defendants,  but  failed  to 
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find  either  of  them.  She  then  reported  the  case  to  the  police, 
and  the  defendants  were  subsequently  located  in  Washington 
City  and  arrested,  but  by  some  means  successfully  resisted  the 
extradition  papers.  They  were  later  found  in  the  city  of 
New  York,  ^^^  arrested  and  brought  back  to  Chicago.  They 
gave  bond  for  their  appearance,  but  their  recognizance  was 
forfeited,  but  they  were  finally  brought  to  trial  with  the  result 
above   mentioned. 

It  is  clear,  not  only  from  the  testimony  of  Mrs.  Fixen,  but 
from  that  of  the  defendants  themselves,  that  the  whole  scheme 
was  a  plot  to  obtain  the  money  of  Mrs.  Fixen  by  fraudulently 
obtaining  her  confidence  and  inducing  her  to  believe  that  the 
worthless  shares  of  stock  held  by  Harris  were  of  great  value. 
That  the  dispatches  sent  by  her  from  Chicago  to  Denver,  in- 
quiring what  the  stock  could  be  sold  for,  were  answered  by  a 
confederate  of  the  defendants  is  perfectly  clear.  Fegenbush 
virtually  admits  it  by  saying,  "I  don't  know  that  I  had  a 
confederate  in  Denver  to  answer  these  telegrams.'*  In  short, 
the  evidence  is  overwhelming  that  the  defendants,  acting  to- 
gether, by  false  and  fraudulent  means,  commonly  known  as 
the  confidence  game,  obtained  the  money  of  the  prosecuting 
witness. 

Counsel  for  plaintiff  in  error  admit  that  the  conduct  of  de- 
fendants was  criminal,  but  seek  to  show  that  the  crime  com- 
mitted was  that  of  obtaining  money  by  false  pretenses,  and 
not  a  violation  of  the  statute  against  obtaining  money  by  means 
of  the  confidence  game,  the  argument  being  that  the  "means, 
instrument  or  device"  used  was  not  such  as  is  contemplated 
by  the  use  of  those  terms  in  the  statute,  and  therefore  the 
evidence  fails  to  support  the  verdict.  Section  98  of  the  Crimi- 
nal Code  (Starr  and  Curtis'  Annotated  Statutes  of  1896,  p. 
1280)  is  as  follows:  "Every  person  who  shall  obtain,  or  at- 
tempt to  obtain,  from  any  other  person  or  persons,  any  money 
or  property,  by  means  or  by  use  of  any  false  or  bogus  check?, 
or  by  any  other  means  instrument  or  device  commonly  called 
the  confidence  game,  shall  be  imprisoned  in  the  penitentiary 
not  less  than  one  year  nor  more  than  ten  years."  The  words, 
"or  by  any  other  means,  instrument  or  device,"  were  intended 
by  the  legislature  to  embrace  any  other  means,  ^"^  instrument 
or  device,  than  false  or  bogus  checks,  which  comes  within  the 
meaning  of  what  is  commonly  called  the  confidence  game: 
Maxwell  v.  People,  158  111.  248,  41  N.  E.  995.  "Confidence 
game  is  any  swindling  operation  in  which  advantage  is  taken 
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of  the  confidence  reposed  by  the  victim  in  the  swindler":  Web- 
ster's International  Dictionary.  This  definition  was  quoted 
and  adopted  in  Maxwell  v.  People,  158  111.  218,  41  N.  E.  995. 
The  Century  Dictionary  and  Cyclopedia,  volume.  2,  page  1183, 
defines  confidence  game  as  "a  kind  of  swindle,  practiced  usually 
in  large  cities  upon  unwary  strangers.'* 

It  is  further  said  by  counsel  for  plaintiff  in  error  "that  the 
means,  instrument  or  device  relied  upon  by  the  state  as  in- 
dicating guilt  must  be  that  which  is  actually  given  or  parted 
with  for  the  money  or  property  of  another,  and  therefore  the 
proximate  cause  inducing  such  person  to  part  with  his  money 
or  property."  This  proposition  is  clearly  unsound.  The  con- 
fidence game  is  most  frequently  practiced  by  the  use  of  cards, 
dice  or  other  means,  instrument  or  device,  in  which  game  the 
victim  gets  nothing,  but  is  simply  swindled  out  of  his  money 
by  a  trick,  as  was  the  case  in  Maxwell  v.  People,  158  111.  248, 
41  N.  E.  995,  and  Van  Eyck  v.  People  178  111.  199,  52  N".  E. 
852.  The  means  used  in  this  case  vrere  to  our  minds  clearly 
■within  the  inhibition  of  section  98.  While  the  point  was  not 
raised  in  Morton  v.  People,  47  111.  468,  the  language  of  Chief 
Justice  Breese,  who  rendered  the  opinion  in  that  case,  clearly 
sustains  the  view  here  expressed. 

Two  witnesses  were  introduced  by  the  prosecution,  Berliz- 
heimer  and  Brewer,  and  allowed  to  testify,  over  the  objection 
of  counsel  for  the  defendants,  to  certain  transactions  by  Du 
Bois  similar  to  the  one  practiced  upon  Mrs.  Fixen,  and  that 
ruling  is  assigned  for  error.  In  so  far  as  that  testimony  tended 
to  show  a  willingness  on  the  part  of  the  defendant  Du  Bois 
to  commit  other  offenses  similar  to  the  one  charged  in  the  in- 
dictment it  was  competent,  as  repeatedly  held  by  this  court; 
but  it  is  claimed  by  counsel  for  the  people  that  it  was  not  -^"^ 
offered  for  that  purpose,  but  to  prove  that  said  Du  Bois  had 
guilty  knowledge.  The  first  witness  says:  "I  know  the  de- 
fendant Du  Bois.  I  first  saw  him  about  the  last  of  April  or 
the  first  of  May  last  year.  I  read  the  ad.  in  the  'Tribune.* 
The  ad.  stated  that  by  a  two  thousand  dollar  investment  there 
would  be  six  thousand  dollars  or  eight  thousand  dollars  made 
•within  a  few  weeks  without  any  risk  whatsoever,  and  a  sure  ease. 
The  first  thing  he  said  when  he  came  to  the  house  was,  that 
he  had  a  brother  in  a  large  brokerage  house  in  Denver.  He 
wrote  to  him  that  by  chance  he  had  found  out  that  there  was 
a  mine  that  contained  a  good  deal  of  valuable  gold,  and  he 
thought  they  could  work  that  privately  themselves  without  the 
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concern  in  Denver  knowing  anything  about  it."  He  then  goes 
on  to  detail  a  scheme  proposed  by  Du  Bois  as  to  sending  dis- 
patches, getting  answers,  etc.,  similar  to  that  presented  to 
Mrs.  Fixen  by  Fegenbush.  Brewer  testified  that  he  knew  both 
the  defendants,  and  that  he  saw  Du  Bois  first.  He  says:  "He 
came  to  my  office  in  the  last  of  July,  1900.  I  didn't  know 
him  before  that.  He  came  in  with  a  friend  of  his  and  said 
they  had  been  sent  by  a  friend  of  mine.  The  man  who  was 
with  him  went  by  the  name  of  Ford.  Du  Bois  said  his  name 
was  William  Davidson.  My  clerk  was  there.  He  heard  part 
of  the  conversation.  Du  Bois  said  he  had  some  stock  hypothe- 
cated with  some  dealer  in  Dearborn  street,  and  that  he  had 
been  advised  that  the  stock  was  becoming  valuable  and  he 
wanted  to  get  it  out.  He  said  it  would  require  five  hundred 
dollars,  and  interest,  to  redeem  the  stock  certificate,  and  that 
he  had  offers  from  several  parties  in  Denver  at  a  much  ad- 
vanced figure  for  the  stock,  and  asked  me  if  I  would  help 
him  out  to  the  extent  of  getting  this  stock  or.t  for  him  and 
pending  it  out  to  Denver.  He  showed  me  correspondence 
and  gave  me  the  names  of  parties  in  Denver  to  whom  he  was 
going  to  sell.  He  gave  me  the  name  of  Haskell,  Tripp  & 
Bey,  in  Denver,  in  the  Equitable  Building."  This  was  the 
name  of  one  of  the  firms  which  was  given  Mrs.  Fixen  *****  by 
Fegenbush.  The  witness  proceeds :  "So  I  wired  to  Haskell, 
Tripp  &  Bey  and  received  a  response  from  them.  I  have  it 
here.  I  got  it  the  same  day,  I  just  wired  would  they  honor 
a  sight  draft  for  this  stock  certificate."  By  this  means  Brewer 
was  induced  to  advance  the  money  to  redeem  the  certificate. 
The  dispatch  from  the  Denver  firm  proved  a  forgery,  as  did 
those  sent  to  Mrs.  Fixen,  and  Brewer  lost  the  money  which 
he  invested.  This  testimony  tended  very  strongly  to  show 
that  Du  Bois  knew  all  about  the  means  used  by  his  confeder- 
ate, Fegenbush,  in  obtaining  the  money  from  the  prosecuting 
witness,  and  was  not,  as  he  claimed  to  be,  tha  honest,  innocent 
holder  of  the  sixty  thousand  shares  of  stock  which  he  simply 
sold  without  any  knowledge  of  the  conduct  of  Fegenbush.  We 
think  the  evidence  was  clearly  competent  against  Du  Bois, 
and  he  alone  is  complaining  of  its  admission. 

The  court,  by  an  instruction  to  the  jury,  informed  them 
that  the  evidence  could  not  be  considered  as  tending  to  prove 
that  it  was  likely  or  probable  that  defendants  committed  the 
offense  charged  in  the  indictment,  "but  these  facts  may  be  eon- 
fiidered  by  the  jury,  together  with  and  in  the  light  of  all  the 
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facts  and  circumstances  proved  in  the  case,  as  evidence  which 
may  tend  to  show  tliat  the  defendants  knew  the  stock  was  false 
or  worthless."  Although  evidence  may  tend  to  prove  a  de- 
fendant guilty  of  an  offense  not  charged  in  the  indictment, 
it  is  not  for  that  reason  incompetent  if  it  fairly  tends  to 
prove  the  offense  charged  in  the  indictment:  Farris  v.  People, 
129  111.  521,  16  Am.  St.  Rep.  283,  21  N.  E.  821;  Williams 
V.  People,  166  111.  132,  42  N".  E.  749;  Bottomly  v.  United 
States,  1  Story,  135,  Fed.  Cas.  No.  1688;  Cook  v.  Moore,  11 
Cush.  213.  Many  other  cases  might  be  cited  to  the  same  ef- 
fect. But  even  if  the  testimony  of  these  two  witnesses  could 
be  said  to  be  incompetent,  still,  in  view  of  the  other  evidence, 
the  competency  of  which  is  not  questioned,  its  admission  could 
not  be  regarded  as  reversible  error.  "In  cases  where  the  evi- 
dence clearly  justifies  the  finding,  and  it  ^^^^  must  have  been 
the  same  had  not  certain  incompetent  evidence  been  admitted, 
the  error  in  its  admission  will  be  no  ground  for  a  reversal"; 
Jackson  v.  People,  126  111.  139,  18  K  E.  286;  Williams  v. 
People,  166  111.  132,  42  N.  E.  749. 

A  motion  was  made  by  the  plaintiff  in  error  to  rule  the 
prosecuting  attorney  to  furnish  a  bill  of  particulars,  which 
was  denied,  and  this  is  assigned  for  error.  Without  reference 
to  the  point  made  by  the  people  that  the  motion  was  too  late, 
it  was  properly  denied.  It  is  well  understood  that  whether  or 
not  the  state  shall  be  ruled  to  furnish  a  bill  of  particulars  in  a 
particular  case  is  a  matter  within  the  sound  legal  discretion 
of  the  court.  Here  we  are  at  a  loss  to  perceive  wherein  a  bill 
of  particulars  was  necessary  in  order  to  protect  the  rights  of 
the  defendants.  In  Morton  v.  People,  47  111.  468,  on  the  ques- 
tion whether  it  was  sufficient  to  charge  the  crime  in  the  lan- 
guage of  the  statute,  it  is  said  (page  473)  :  "It  is  insisted  by 
counsel  for  the  plaintiff  in  error  that  the  accused  can  not  know, 
from  this  indictment,  the  exact  charge  against  him  and  the 
outer  lines  within  which  the  evidence  must  be  confined,  and 
cannot  know  what  evidence  he  will  be  required  to  meet;  nor 
could  a  conviction  under  this  indictment  be  pleadable  in  bar 
of  another  indictment  for  the  same  offense,  nor  can  the  court 
see  in  it  that  a  legally  defined  crime  has  been  committed.  They 
insist  that  the  term  'confidence  game'  has  no  definition  'in  law 
or  literature,'  and  that  'no  fifty  men  can  be  found  who  will 
define  alike  the  confidence  game.'  They  further  insist  that  the 
indictment  should  specify  all  the  facts  with  such  certainty  that 
the  offense  may  judicially  appear  to  the  court."     After  refer- 
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ring  to  the  statute,  the  second  section  of  which  provides  "that 
in  every  indictment  under  this  act  it  shall  be  deemed  and  held 
a  Sufficient  description  of  the  offense  to  charge  that  the  accused 
did,  on,  etc.,  unlawfully  and  feloniously  obtain,  or  attempt  to 
obtain  (as  the  case  may  be),  from  A  B  his  money  by  means 
and  by  use  of  the  confidence  game,"  it  is  further  said:  "The 
^^^  nature  and  character  of  the  so-called  confidence  game  has 
become  popularized  in  m.ost  of  the  cities  and  large  towns,  and 
even  in  the  rural  districts  of  this  broad  Union,  and  is  well  un- 
derstood, and  this  defendant  was  distinctly  apprised  by  the 
indictment  of  what  he  was  called  upon  to  defend.  The  accusa- 
tion is  sufficiently  identified  by  the  name  of  the  victim.  This 
name  must  appear  in  every  indictment  on  this  statute,  and  an- 
pearing  there  no  second  indictment  for  the  same  offense  could 
be  successfully  prosecuted.  The  conviction  on  this  indictment 
could  be  always  pleaded  in  bar  of  a  second.  We  are  of  opinion 
that  the  offense  is  so  set  forth  in  the  indictment  that  the  ac- 
cused can  be  at  no  loss  to  know  what  it  is  with  which  he  is 
charged,  and  can  so  prepare  his  defense."  And  so  in  this  case, 
the  judgment  of  conviction  here  sought  to  be  reversed  could 
be  successfully  pleaded  in  bar  of  a  second  prosecution  for  the 
same  offense.  It  is  idle  to  say  that  a  bill  of  particulars  was 
necessary  ia  order  to  enable  the  defendants  to  prepare  their 
defense.  When  they  were  apprised  of  the  fact  that  they  were 
charged  with  obtaining  money  of  Laura  Gr.  Fixen  by  means  and 
use  of  the  confidence  game,  they  were  apprised  of  every  fact 
connected  with  that  transaction,  as  they  clearly  show  by  their 
own  testimony  in  attempting  to  relieve  it  of  its  criminality. 

Complaint  is  made  of  the  conduct  of  the  court  in  making 
remarks,  during  the  trial,  prejudicial  to  the  rights  of  the  de- 
fendants. We  think  this  point  is  without  substantial  merit. 
He  instructed  the  jury  fully  and  fairly  as  to  the  law  of  the 
case,  and,  we  think,  protected  the  defendants  in  all  their  legal 
rights,  securing  them  a  fair  and  impartial  trial. 

The  judgment  of  the  criminal  court  is  clearly  right,  and  it 
will  be  affirmed. 


The  Offense  of  Obtaining  Money  by  false  pretenses  is  considered 
in  the  monographic  note  to  Barton  v.  People,  135  111.  405,  25  Am. 
St.  Rep.  378-392.  Larceny  by  obtaining  possession  of  property  by 
fraud,  trick,  or  artifice  is  considered  in  the  monographic  note  to 
People  V.  Miller,  88  Am.  St.  Eep.  569-571.  Criminal  use  of  the 
United  States  mails  is  considered  in  the  monographic  note  to  State 
V.  McCabe,  58  Am.   St.  Eep.   595-603. 
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Bill  of  Particulars.— The  granting  or  refusing  of  a  motion  for  a 
bill  of  particulars  is  within  the  sound  discretion  of  the  trial  court: 
Turner  v.  Great  Northern  Ky.  Co.,  15  Wash.  213,  55  Am.  St.  Rep. 
883,  46  Pac.  243;  Tilton  v.  Beecher,  59  N.  Y.  176,  17  Am.  Eep.  337. 
It  is  only  when  it  appears  that  the  defendant  cannot  properly  pre- 
pare his  defense  without  a  bill  of  particulars,  that  the  court  will 
order  the  prosecuting  attorney  to  furnish  it:  Kelly  V,  People,  192 
111.  119,  85  Am.  St.  Eep.   323,  61  N.  E.  42-5. 


CHICAGO  AND  ALTON  EAILEOAD  COMPANY  v.  CITY 

OF  CARLINVILLE. 

[200  111.   314,   65   N.   E.   730.] 

RAILWAYS— Speed  of— Municipal  Ordinances  Regulating— 
Cities  and  villages  have  the  power  by  ordinance  to  regulate  the 
speed  of  trains  within  their  corporate  limits,  provided  the  regula- 
tion is  reasonable,     (p.  193.) 

MUNICIPAL  CORPORATIONS— Ordinances— When  Cannot  be 
Declared  Void  Because  Unreasonable. — Where  an  ordinance  is  passed 
in  pursuance  of  the  power  expressly  conferred  by  the  legislature, 
and  the  details  of  such  municipal  legislation  are  prescribed  by  the 
legislature,  the  ordinance  cannot  be  held  invalid  by  the  courts  as 
being  unreasonable,  but  when  the  details  of  such  legislation  are 
not  prescribed,  an  ordinance  passed  in  pursuance  of  such  power  must 
be  a  reasonable  exercise  of  the  authority,  or  it  will  be  pronounced 
invalid,     (p.  194.) 

»IUNICIPAL  ORDINANCES  Regulating  the  Speed  of  Trains 
—Power  of  the  Courts  to  Question  as  Unreasonable.— A  statute 
giving  municipal  corporations  the  right  to  regulate  the  speed  of 
trains  within  their  limits,  but  providing  that  no  passenger  train 
shall  be  limited  to  less  than  ten,  nor  any  freight  train  to  less  than 
six,  miles  per  hour,  does  not  preclude  the  courts  from  declaring 
that  an  ordinance  limiting  trains  to  the  speed  designated  in  the 
statute  is  invalid,  if  it  clearly  appears  to  be  an  unreasonable  ex- 
ercise of  the  power   given   to   the   municipality,     (p.   195.) 

MUNICIPAL  CORPORATIONS— Presumption  in  Favor  of 
Ordinances  of. — The  presumption  is  in  favor  of  the  validity  and  rea- 
sonableness of  an  ordinance,  and  it  is  therefore  incumbent  on  one 
who  claims  it  to  be  invalid  to  show  wherein  its  unreasonableness 
consists.  It  should  be  manifest  that  the  discretion  imposed  in  the 
municipal  authorities  has  been  abused  by  exercising  the  power  in 
in  arbitrary  manner,     (p.  195.) 

MUNICIPAL  ORDINANCES  Limiting  Speed  of  Trains— In- 
terference  with  Trade. — The  mere  fact  that  an  ordinance  may  oper- 
ate to  restrain  trade  or  retard  transportation  will  not  justify  the 
court  in  holding  invalid  an  ordinance  regulating  the  speed  of  trains, 
when  the  speed  is  not  below  the  limit  prescribed  bv  the  legislature, 
and  when  it  does  not  clearly  appear  that  the  ordinance  is  unrea- 
sonable and  unnecessary  for  the  safetv  of  the  public,  and  for  the 
protection  of  life  and  property,     (p.  196.) 
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RAILWAYS— Speed  of  Trains.— A  Mur.icipal  Ordinance  Lim- 
iting the  Speed  of  Passenger  Trains  Within  a  City  to  Ten  Miles  Per 
Hour  will  not  be  declared  void  and  unreasonalle.     (p.   197.) 

CONSTITUTIONAL  LAW  —  Municipal  Limitations  upon 
Speed  of  Railway  Trains. — A  municipal  ordinance  limiting  the  speed 
of  passenger  trains  within  a  city  to  ten  miles  per  hour  is  not  in- 
valid as  imposing  an  unreasonable  restraint  on  interstate  commerce 
and  the  speedy  transportation  of  the  United  States  mails,     (p.  198.) 

Patton  &  Patton    and  William  Brown,  for  the  appellant. 

William  H.  Steward,  city  attorney,  and  A.  J.  Duggan,  for 
the  appellee. 

^^"  HAND,  J.  This  was  a  snit  brought  by  the  appellee 
against  the  appellant,  before  a  police  magistrate,  to  recover  a 
penalty  for  a  violation  of  the  following  ordinance  of  the  city 
of  Carlinville: 

"Sec.  261.  No  railroad  company,  or  conductor,  engineer  or 
other  employe  of  such  company  managing  or  '^^"^  controlling 
any  locomotive  engine,  car  or  train  upon  any  railroad  track, 
Bhall  run,  or  permit  to  be  run,  within  the  limits  of  said  city, 
any  passenger  train  or  car  at  a  greater  rate  of  speed  than  ten 
miles  per  hour,  nor  any  freight  train  or  car  at  a  greater  rate 
of  speed  than  six  miles  per  hour,  under  a  penalty,  in  either  case, 
of  not  exceeding  twenty-five  dollars  for  each  offense." 

A  trial  was  had,  and  judgment  was  rendered  against  the 
appellant,  from  which  it  appealed  to  the  circuit  court,  where 
a  jury  was  waived  and  a  trial  had  before  the  court,  which  re- 
pulted  in  a  judgment  against  the  appellant  for  five  dollars  and 
costs,  which  judgment  has  been  affirmed  by  the  appellate  court 
for  the  third  district,  and  a  further  appeal  has  been  prosecuted 
to  this  court. 

The  appellant  objected  to  the  introduction  of  said  ordinance 
in  evidence  on  two  grounds:  1.  That  said  ordinance  was  un- 
reasonable, and  therefore  void;  2.  That  said  ordinance  is  an 
unreasonable  restriction  upon  interstate  commerce  and  an  un- 
necessary hindcrance  to  the  speedy  carrying  of  the  United 
States  mail,  and  in  conflict  with  the  constitution  of  the  United 
States.  The  court  overruled  said  objections  and  admitted  the 
ordinance  in  evidence,  to  which  ruling  of  the  court  the  appel- 
lant excepted  and  has  assigned  the  same  as  error  in  this  court. 
The  objections  will  be  disposed  of  in  the  order  in  which  they 
were  made  and  are  here  presented. 

The  city  of  Carlinville  is  located  upon  the  main  line  of  the 
appellant's  railroad,  and  is  about  midway  between  the  citiea 
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of  Springfield  and  East  St.  Louis.  It  has  a  population  of  about 
three  thousand  six  hundred  and  is  the  county  seat  of  Macoupin 
county.  The  tracks  of  appellant  run  through  the  incorporated 
limits  of  the  city  from  the  northeast  toward  the  southwest  for 
about  one  mile  and  a  quarter.  The  principal  part  of  the  city 
is  located  on  the  east  side  of  its  tracks,  which  cross  four  streets 
within  the  city,  two  of  which  are  among  the  principal  thorough- 
fares of  the  city.  The  city  has  the  usual  residences,  stores, 
shops  ^***  and  public  buildings  common  to  a  county  seat  of 
its  size,  and  a  coal  shaft,  grain  elevator  and  pickle  factory 
are  located  within  the  city  near  the  main  line  of  appellant, 
which  obstruct,  to  a  considerable  extent,  the  view  of  its  tracks 
and  approaching  trains.  The  "Alton  Limited"  is  a  fast  train, 
which  was  equipped  for  the  accommodation  of  through  pa.*- 
fiengers  between  the  cities  of  Chicago  and  St.  Louis.  It  makes 
but  few  stops,  and  runs  in  competition  with  similar  trains 
operated  between  said  points  by  the  Illinois  Central  and  Wabash 
railroads,  which  very  nearly  parallel  its  route.  The  distance 
between  Chicago  and  St.  Louis  by  appellant's  line  is  about  two 
hundred  and  eighty  miles,  about  sixty-five  mihis  of  which  is 
within  incorporated  cities,  towns  and  villages  in  the  state  of 
Illinois.  The  distance  between  said  cities  by  the  other  rail- 
roads referred  to  is  about  the  same  as  that  over  appellant's  line, 
but  the  Illinois  Central  and  Wabash  railroads  have  a  less 
amount  of  track  within  the  limits  of  incorporated  cities,  towns 
and  villages.  The  Alton  Limited  schedule  time  between 
Chicago  and  St.  Louis  is  seven  and  three-fourths  hours.  It 
carries  the  United  States  mail,  and  runs  to  make  connection 
■with  railroad  lines  from  the  east  and  northwest  entering  and 
leaving  Chicago,  and  from  the  west  and  southwest  entering  and 
leaving  St.  Louis,  carving  through  passengers  and  the  United 
States  mail.  It  was  admitted  that  the  Alton  Limited  had  been 
Tun  by  the  appellant  within  the  incorporated  limits  of  the  city 
of  Carlinville  at  from  fifty  to  sixty  miles  per  hour,  and  at  a 
prohibited  rate  of  speed,  and  in  violation  of  said  ordinance, 
if  said  ordinance  was  valid  and  binding  upon  it. 

The  city  of  Carlinville  is  organized  under  the  general  law 
providing  for  the  incorporation  of  cities  and  villages,  and 
passed  the  ordinance  in  question  under  and  by  virtue  of  the 
power  conferred  upon  it  by  that  act,  subject  to  the  limitation 
imposed  by  the  act  in  regard  to  fencing  and  operating  rail- 
roads. Paragraph  21  of  section  1  of  "^"  article  5  of  the  gen- 
eral incorporation  act   (Kurd's  Stats.   1899,  p.  275)   provides 
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that  cities  yhfill  have  the  right  "to  regulate  the  speed  of  ...  . 
cars  and  locomotives  within  the  limits  of  the  corporattion,"  and 
section  24  of  the  act  in  regard  to  fencing  and  operating  rail- 
roads (Hurd's  Stats.  1899,  p.  1332),  provides  "that  no  such 
ordinance  shall  limit  the  rate  of  speed  in  case  of  passenger 
trains  to  less  than  ten  miles  per  hour,  nor  in  any  other  case 
to  less  than  six  miles  per  hour."  Subject  to  the  limitation 
that  no  ordinance  shall  be  passed  Avhich  limits  the  speed  of  a 
passenger  train  to  less  than  ten  miles  per  hour,  and  in  any 
other  cases  to  less  than  six  miles  per  hour,  the  matter  of  regu- 
lating the  speed  of  trains  within  incorporated  cities  and  vil- 
lages is  left  entirely  to  the  municipal  authorities:  City  of  Lake 
view  V.  Tate,  130  "ill.  247,  22  N.  E.  791.  That  cities  and  vil- 
lages have  the  power,  by  ordinance,  to  regulate  the  speed  of 
trains  within  their  corporate  limits  is  recognized  by  the  courts 
of  this  country,  so  far  as  we  have  been  able  to  discover,  with- 
out exception,  provided  such  regulation  is  reasonable:  Toledo 
etc.  Ry.  Co.  v.  Deacon,  63  111.  91;  Chicago  etc.  R.  R.  Co.  v.  Hag- 
gerty,  67  111.  113;  :Meyers  v.  Chicago  etc.  R.  R.  Co.,  57  Iowa, 
555,  42  Am.  Rep.  50,  10  N.  W.  896;  Crowley  v.  Burlinston 
etc.  Ry.  Co.,  65  Iowa,  658,  20  N.  W.  467,  22  N.  W.  918 ;  Whit- 
son  v.  City  of  Franklin,  34  Ind.  392;  Cleveland  etc.  Ry.  Co. 
V.  Ilarrington,  131  Ind.  426,  30  K  E.  27;  Weyl  v.  Chicago 
etc.  Ry.  Co.,  40  Minn.  350,  42  N.  W.  24. 

In  Toledo  etc.  Ry.  Co.  v.  Deacon,  63  111.  93  it  is  said: 
''Though  the  legislature  has  granted  franchises  to  railway  cor- 
porations, and  authorized  them  to  procure  the  right  of  way  and 
operate  their  trains  by  the  power  of  steam,  yet  they  have  not 
unlimited  discretion  in  the  regulation  of  the  speed  of  trains. 
They  cannot  act  recklessly  and  in  disregard  of  the  safety  and 
rights  of  others.  The  state  has  reserved  to  itself  the  power 
to  enact  all  police  laws  necessary  and  proper  to  secure  and  pro- 
tect the  life  and  property  of  the  citizen.  ^^'^  Prominent 
amongst  the  rights  reserved,  and  which  must  inhere  in  the 
state,  is  the  power  to  regulate  the  approaches  to  and  the  cross- 
ing of  public  highways  and  the  passage  through  cities  and  vil- 
lages, where  life  and  property  are  constantly  in  imminent  dan- 
ger by  the  rapid  and  fearful  speed  of  railway  trains.  The  ex- 
ercise of  their  franchises  by  corporations  must  yield  to  the 
public  exigencies  and  the  safety  of  the  community." 

In  Chicago  etc.  R.  R.  Co.  v.  Haggerty,  67  111.  113,  an  ob- 
jection was  made  to  the  admission  in  evidence  of  an  ordinance 
of  the  town  of  Camp  Point  proliibiting  the  runing  of  trains 
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within  the  town  at  a  greater  rate  of  speed  than  six  miles  per 
hour.  On  page  115  the  court  say:  "It  is  contended  that  the 
ordinance  is  null  and  void  because  the  town  had  no  authority 
to  pass  such  an  ordinance,  and  because  the  company  was  ex- 
pressly authorized  by  law  to  fix  and  regulate  the  rate  of  speed 
of  trains  upon  its  road.  There  is  no  grant  of  power  to  this 
town,  in  express  terms,  to  regulate  the  rate  of  speed  of  rail- 
way trains  passing  through  the  town,  but  by  its  charter  (Pri- 
vate Laws  1857,  pp.  540,  541)  the  board  of  trustees  of  the 
town  have  the  power  to  declare  what  shall  be  considered  as 
nuisances,  and  to  prevent  and  remove  the  same,  and  to  regulate 
the  police  of  the  town,  and  to  make  such  ordinances  as  the  good 
of  the  inhabitants  of  the  town  may  require.  Under  these 
powers  we  think  the  town  possessed  the  authority  so  to  order 
the  use  of  private  property  within  its  limits  as  to  prevent  its 
proving  dangerous  to  the  safety  of  the  persons  and  property 
of  citizens;  and  we  view  the  ordinance  in  question  as  but  a 
police  regulation  for  the  preservation  of  the  safety  of  persons 
and  property,  the  adoption  of  which  was  no  more  than  a  fair 
exercise  of  the  police  power  vested  in  the  town." 

The  books  and  reported  cases  seem  to  agree  that  courts  may 
declare  void  an  ordinance  passed  by  a  city  or  village  by  virtue 
of  its  implied  powers,  if,  in  the  opinion  ^^^  of  the  court,  it  is 
unreasonable;  but  when  the  ordinance  is  passed  by  express 
authority  conferred  upon  the  municipality  by  the  legislature 
such  power  is  not  so  clear,  and  there  is  conflict  of  authority 
upon  that  proposition :  Burg  v.  Chicago  etc.  Ey.  Co.,  90  Iowa, 
106,  48  Am.  St.  Eep.  419,  57  N.  W.  680.  The  rule  adopted 
in  this  state  is,  that  where  the  ordinance  is  passed  in  pursu- 
ance of  power  expressly  conferred  by  the  legislature  and  the 
details  of  such  municipal  legislation  are  prescribed  by  the  legis- 
lature, an  ordinance  passed  in  pursuance  of  such  power  can- 
not be  held  invalid  by  the  courts  as  being  unreasonable;  but 
when  the  details  of  such  legislation  are  not  prescribed,  an  or- 
dinance passed  in  pursuance  of  such  power  must  be  a  reason- 
able exercise  thereof  or  it  will  be  pronounced  invalid:  City  of 
Lake  View  v.  Tate,  130  111.  247,  22  N.  E.  791 ;  Hawes  v.  City 
of  Chicago,  158  111.  653,  42  N.  E.  373;  Wice  v.  Chicago  etc. 
Ey.  Co.,  193  111.  351,  61  N.  E.  1084.  It  is  said  in  the  Tate 
case,  on  page  252  of  130  III,  and  page  793  of  22  N.  E :  "Where 
the  power  to  legislate  on  a  given  subject  is  conferred  and  the 
mode  of  its  exercise  is  not  prescribed,  then  the  ordinance  passed 
in  pursuance  thereof  must  be  a  reasonable  exercise  of  the  power 
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or  it  will  h<i  pronounced  invalid."  In  Hawos  v.  City  of  Chi- 
cago, 158  111.  653,  42  N.  E.  373,  Mr.  Justice  Baker,  "'in  speak- 
ing for  the  court,  in  discussing  the  question  when  a  court  may 
rightfully  hold  an  ordinance  -unreasonable,  on  page  CSS  said: 
"Where  the  power  to  legislate  on  a  given  subject  is  conferred 
on  a  municipal  cor]-)oration,  yet  if  tlie  details  of  such  legisla- 
tion are  not  pr.  scribed  l)y  tb.e  legislature,  there  the  ordinance 
passed  in  pursuance  of  such  power  must  bo  a  reasonable  ex- 
ercise thereof  or  it  will  be  pronounced  invalid."  The  Ilawes 
case  was  cited  in  Wice  v.  Chicago  etc.  Ry.  Co.,  193  111.  351, 
61  N".  E.  1084,  and  the  languarre  thereof  quoted  with  approval. 
The  legislature  did  not  distinctly  say  what  may  be  done  by 
municipalities  in  regulating  the  speed  of  trains  passing  through 
their  limits.  It  only  said  that  the  speed  of  trains  should  nn^ 
be  limited  below  a  certain  rate  per  '^-^  hour,  and  with  that 
exception  left  the  matter  wholly  within  tlie  discretion  of  the 
municipal  autliorities,  and  we  think  it  clear  the  legislature  did 
not  prescribe  the  details  to  be  observed  in  the  passage  of  an 
ordinance  regulating  the  speed  of  trains  in  their  passage  through 
incorporated  cities  and  villages,  and  that  the  court  has  the 
power  to  decide  such  an  ordinance  as  this  invalid,  if  it  clearly 
appear  that  it  be  an  unreasonable  exercise  of  such  power.  This 
ordinance,  to  be  valid,  must  not,  therefore,  be  unreasonable. 
The  presumption,  however,  is  in  favor  of  its  validity  and  that 
it  is  reasonable  and  it  is  incumbent  upon  appellant  to  point 
out  and  show  affirmatively  wherein  such  unreasonableness  con- 
sists: People  V.  Cregier/l38  111.  401,  28  N.  E.  812.  Ordi- 
nances  of  the  character  of  the  one  under  consideration  are 
passed  under  and  by  virtue  of  the  police  power,  which  has  been 
defined,  in  general  terms,  "as  comprehending  the  making  and 
enforcement  of  all  such  laws,  ordinances  and  regulations  as 
pertain  to  the  comfort,  safety,  health,  convenience,  good  order 
and  welfare  of  the  public" :  Culver  v.  City  of  Streator,  130  III. 
238,  22  N.  E.  810.  The  determination  of  the  question  whether 
or  not  the  ordinance  in  question  was  reasonably  necessary  for 
the  protection  of  life  and  property  within  the  city  was  com- 
mitted, in  the  first  instance,  to  the  municipal  authorities  thereof 
by  the  legislature.  When  they  have  acted  and  passed  an  or- 
dinance it  is  presumptively  valid,  and  before  a  court  would  be 
justified  in  holding  their  action  invalid,  the  unreasonableness 
or  want  of  necessity  of  such  a  measure  for  the  public  safety 
and  for  the  protection  of  life  and  property  should  be  clearly 
made  to  appear.     It  should  be  manifest  that  the  discretion  im- 


196  American  State  Reports,  Vol.  93.        [Illinois, 

posed  in  the  municipal  authorities  has  been  abused  by  the  ex- 
ercise of  the  power  conferred,  by  acting  in  an  arbitrary  manner : 
Knobloch  v.  Chicago  etc.  Ey.  Co.,  31  Minn.  402,  18  K  W.  106; 
Evison  V.  Chicago  etc.  Ry.  Co.,  45  Minn.  370,  48  N.  W.  6. 
The  argument  of  appellant  amounts  to  but  this:  if  this  or- 
dinance and  •'-'*  similar  ordinances  in  the  other  municipalities 
along  its  line  are  valid  and  are  enforced,  its  schedule  time  must 
be  lengthened,  the  effect  of  which  will  be  that  it  will  be  un- 
able to  give  to  its  patrons  the  service  which  they  demand  and 
which  its  competitors  offer  them,  and  it  can  not  successfully 
operate  its  road.  This  may  seem,  in  some  degree,  to  be  true; 
but  a  requirement  that  it  stop  its  trains  at  railroad  crossings 
and  drawbridges  has  the  same  effect,  still  such  regulations  are 
held  valid.  The  mere  fact  that  an  ordinance  may  operate  to 
restrain  trade  or  retard  rapid  transportation  will  not  justify 
a  court  in  holding  an  ordinance  invalid  regulating  the  speed 
of  trains  when  the  speed  limit  is  not  below  that  prescribed 
by  the  legislature,  and  when  it  does  not  clearly  appear  that 
such  ordinance  is  unreasonable  and  unnecessary  for  the  safety 
of  the  public  and  for  the  protection  of  life  and  property.  "An 
ordinance  of  this  character  may  restrain  trade  and  yet  be  neces- 
sary and  reasonable  as  a  police  regulation.  The  rapid  trans- 
action of  business  by  the  railway  company  may  be  hindered 
and  trammeled  by  an  ordinance  controlling  and  regulating 
the  rate  of  speed  with  which  railway  trains  may  be  sent  over 
and  through  the  streets  and  populous  portions  of  our  towns  and 
cities,  but  wlien  necessary  for  the  proper  protection  of  life  and 
property,  the  celerity  and  dispatch,  with  which  business  may 
be  accomplished  is  but  secondary":  "Weyl  v.  Chicago  etc.  Ry. 
Co.,  40  Minn.  350,  42  N".  W.  24. 

In  Knobloch  v.  Chicago  etc.  Ry.  Co.,  31  Minn.  402,  18  N. 
W.  106,  which  was  an  action  for  damages,  the  supreme  court 
of  Minnesota  held  an  ordinance  limiting  the  speed  of  trains 
within  the  city  of  St.  Paul  to  four  miles  per  hour  not  to  be 
unreasonable,  although  the  accident  took  place  at  a  crossing 
irf  a  sparsely  settled  portion  of  the  city.  To  the  same  effect 
is  Weyl  v.  Chicago  etc.  Ry.\Co.,  40  Minn.  350,  42  N.  W.  24. 
The  court  of  appeals  of  the  state  of  New  York,  in  City  of 
Buffalo  V.  New  York  etc.  R.  R.  Co.,  152  N.  Y.  276,  46  N.  E. 
496,  held  ^-*  an  ordinance  limiting  the  speed  of  trains  in  the 
city  of  Buffalo  to  six  miles  an  hour  reasonable.  In  Whitson 
V.  City  of  Franklin,  34  Ind.  392,  the  supreme  court  of  Indiana 
held  an  ordinance  limiting  the  speed  of  trains  in  the  city  of 
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Franklin  to  four  miles  per  hour  reasonable.  In  Larkin  v. 
Burlin^on  etc.  Ry.  Co.,  85  Iowa,  492,  52  N.  W.  480,  the  su- 
preme court  of  Iowa  sustained  an  ordinance  prohibiting  peis- 
senger  trains  from  running  at  a  higher  rate  of  speed  than  ten 
miles  per  hour  through  the  corporate  limits  of  West  Liberty, 
where  it  appeared  the  crossing  at  which  the  injury  took  place 
■was  three-fourths  of  a  mile  from  the  depot,  the  principal  part 
of  the  town  on  the  east  side  of  the  railroad,  and  the  land  upon 
the  west  side  of  the  track  used  mainly  for  agricultural  pur- 
poses. 

The  appellant  has  cited  three  cases,  in  each  of  which  a  speed 
ordinance  was  held  invalid  by  reason  of  the  limitation  as  to 
the  time  per  hour  in  which  trains  were  permitted  to  run  within 
the  corporate  limits  of  a  city:  Evison  v.  Chicago  etc.  Ry.  Co., 
45  Minn.  370,  48  N.  W.  6;  Meyers  v.  Chicago  etc.  R.  R.  Co., 
67  Iowa,  555,  42  Am.  Rep.  50,  10  K  W.  896;  and  Burg  v. 
Chicago  etc.  Ry.  Co.,  90  Iowa,  106,  48  Am.  St.  Rep.  419,  57 
N.  W.  680.  In  each  of  these  cases  the  train  was  running 
through  a  sparsely  settled  section  of  the  outskirts  of  the  city, 
at  a  point  where  the  court  held  there  was  no  necessity  that 
the  speed  of  the  train  be  decreased  for  the  safety  of  the  pub- 
lic or  the  protection  of  life  and  property.  In  each  case  (they 
being  actions  to  recover  damages)  the  ordinance  was  held  void 
as  applied  to  the  particular  place  where  the  injury  occurred, 
and  not  as  to  the  entire  ordinance,  while  here  the  ordinance  is 
challenged  as  a  whole.  "We  have  no  doubt  an  ordinance  may 
provide  for  dilTcrcnt  rates  of  speed  upon  the  same  line  of  rail- 
road in  different  sections  of  a  city  or  village,  as  one  part 
thereof  may  run  through  a  thickly  settled  section,  while  an- 
other part  may  run  through  a  sparsely  populated  section,  where 
there  are  but  few  inhabitants  and  where  '*^'*  the  possibilities 
that  an  injury  to  persons  or  property  would  occur  would  be 
extremely  improbable:  City  of  Lake  View  v.  Tate,  130  111. 
247,  22  N.  E.  791. 

Taking  into  consideration  the  existing  circumstances  and 
conditions,  the  necessity  for  its  adoption,  the  object  sought  to 
be  accomplished  and  the  effect  upon  the  business  of  the  appel- 
lant, we  are  unable  to  say  the  ordinance  is  unreasonable,  but 
are  of  the  opinion  that  it  is  a  valid  exercise  of  the  police  power 
by  the  city. 

The  next  question  v/hich  presents  itself,  for  consideration 
is.  Does  the  ordinance  in  question  impose  an  unreasonable  re- 
striction upon  interstate  commerce  and  the  speedy  transporta- 


198  American  State  Keports,  Vol.  93.        [Illinois, 

tion  of  the  United  States  mail  ?  We  are  of  the  opinion  it  does 
not.  The  ordinance  was  passed  as  a  police  regulation  for  the 
preservation  of  the  safety  of  the  public  and  the  protection  of 
life  and  property,  and  was  no  more  than  a  fair  exercise  of  the 
police  power  vested  in  the  city:  Toledo  etc.  Ey.  Co.  v.  Deacon, 
63  111.  91 ;  Chicago  etc.  E.  R.  Co.  v.  Ilaggerty,  67  lU.  113.  The 
ordinance  does  not  undertake  to  regulate  commerce  between 
the  states  or  interfere  with  the  transportation  of  the  mail,  and 
amounts  to  but  a, reasonable  regulation  of  the  speed  of  trains 
within  the  corporate  limits  of  the  cit}'',  and  such  legislation  has 
uniformly  been  held  to  be  valid. 

In  Sherlock  v.  Ailing,  93  U.  S.  99  (approved  in  Smith  v. 
Alabama,  124  U.  S.  465,  8  Sup.  Ct.  Eep.  564),  it  was  held 
that  a  statute  of  Indiana  giving  a  right  of  action  to  the  per- 
sonal representatives  of  the  deceased,  where  his  death  was 
caused  by  the  wrongful  act  or  omission  of  another,  was  ap- 
]>]icablG  to  the  case  of  a  loss  of  life  occasioned  by  a  collision  be- 
tween steauxboats  navigating  the  Ohio  river,  engaged  interstate 
commerce,  and  did  not  amount  to  a  regulation  of  commerce 
in  violation  of  the  constitution  of  the  United  States.  On  this 
point  the  court  said  (page  103)  :  "General  legislation  of  this 
kind,  prescribing  the  liabilities  or  duties  of  citizens  of  a  state, 
without  distinction  as  to  pursuit  '^^^  or  calling,  is  not  open 
to  any  valid  objection  because  it  may  affect  persons  engaged 
in  foreign  or  interstate  commerce.  Objection  might  with  equal 
propriety  be  urged  against  legislation  prescribing  the  form  in 
which  contracts  shall  be  authenticated  or  property  descend  or 
be  distributed  on  the  death  of  its  owner,  because  applicable  to 
the  contracts  or  estates  of  persons  engaged  in  such  commerce. 
In  conferring  upon  Congress  the  regulation  of  commerce  it 
was  never  intended  to  cut  the  states  off  from  legislating  on 
all  subjects  relating  to  the  health,  life  and  safety  of  their  citi- 
zens, though  the  legislation  might  indirectly  affect  the  com- 
merce of  the  country.  Legislation,  in  a  great  variety  of  ways, 
may  affect  commerce,  and  persons  engaged  in  it,  without  con- 
stituting a  regulation  of  it  within  the  moaning  of  the  constitu- 
tion  And  it  may  be  said,  generally,  that  the  legislation 

of  a  state  not  directed  against  commerce  or  any  of  its  regula- 
tions, but  relating  to  the  rights,  duties  and  liabilities  of  citi- 
zens, and  only  indirectly  and  remotely  affecting  the  operations 
of  commerce,  is  of  obligatory  force  upon  citizens  within  its 
territorial  jurisdiction,  whether  on  land  or  water,  or  engaged 
in  commerce,  foreign  or  interstate,  or  in  any  other  pursuit." 
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In  Stone  v.  Farmers'  Loan  etc.  Co.,  IIG  U.  S.  307,  6  Sup. 
Ct.  Eep.  334,  it  was  held  that  in  case  of  a  railroad  whose  con- 
struction had  been  aided  by  Congress  so  as  to  establish  a  route 
of  travel  through  several  states,  a  state  has  the  power  to  make 
all  needful  regulations,  of  a  police  character,  for  the  govern- 
ment of  the  company  operating  the  roid  within  the  jurisdic- 
tion of  the  state,  and  it  was  there  said :  "By  the  settled  rule 
of  decision  in  this  court  ....  it  may  make  all  needful  regu- 
lations, of  a  police  character,  for  the  government  of  the  com- 
pany while  operating  its  road  in  that  jurisdiction.  In  this 
way  it  may  certainly  require  tlie  company  to  fence  so  much  or 
its  road  as  lies  within  the  state;  to  stop  its  train  at  railroad 
crossings ;  to  slacken  'speed  while  running  in  a  crowded 
thoroughfare;  ^-''  to  post  its  tariffs  and  timetables  at  proper 
places;  and  other  things  of  a  kindred  character  affecting  the 
comfort,  the  convenience  or  the  safety  of  those  who  are  entitled 
to  look  to  the  state  for  protection  against  the  wrongful  or  neg- 
ligent conduct  of  others." 

^Tn  Crutchcr  v.  Kentucky,  141  TJ.  S.  G1,  11  Sup.  Ct.  T?op. 
851,  the  court,  speaking  tlirough  Mr.  Justice  Bradley,  said : 
"It  is  also  witiiin  the  undoubted  province  of  the  state  legisla- 
ture to  make  regulations  with  regard  to  the  speed  of  railroad 
trains  in  the  neighborhood  of  cities  and  towns;  with  regard 
to  the  precautions  to  be  taken  in  the  approach  of  such  trains 
to  bridges,  tunnels,  deep  cuts  and  sharp  curves;  and,  generally, 
with  regard  to  all  operations  in  which  the  lives  and  health  of 
people  may  be  endangered,  even  thoifgh  such  regulations  affect, 
to  some  extent,  the  operations  of  interstate  commerce.  Such 
regulations  are  eminently  local  in  their  character,  and,  in  the 
absence  of  congressional  regulations  over  the  same  subject,  are 
free  from  all  constitutional  objections  and  unquestionably 
valid." 

In  Cleveland  etc.  Ry.  Co.  v.  Illinois,  177  TJ.  S.  514,  20  Sup. 
Ct,  Rep.  722,  wherein  the  court  held  the  statute  of  this  state 
requiring  all  regular  passenger -trains  to  stop  at  county  seats 
to  be  unconstitutional,  as  constituting  a  direct  burden  upon 
interstate  commerce,  so  far  as  it  required  through  interstate 
passenger  trains  to  stop  at  such  stations  when  adequate  train 
service  had  otherwise  been  provided  for  local  traffic,  in  distin- 
guishing that  case  from  a  class  of  cases  similar  to  the  case  at 
bar  the  court  said :  "The  distinction  between  this  statute  and 
regulations  requiring  passenger  trains  to  stop  at  railroad  cross- 
ings and  drawbridges,  and  to  reduce  the  speed  of  trains  when 
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running  through  crowded  thoroughfares,  requiring  its  tracks 
to  be  fenced  and  a  bell  and  whistle  to  be  attached  to  each  en- 
gine, signal  lights  to  be  carried  at  night,  and  tariff  and  time- 
tables to  be  posted  at  proper  places,  and  other  similar  require- 
ments *'^**  contributing  to  the  safety,  comfort,  and  convenience 
of  their  patrons,  is  too  obvious  to  require  discussion." 

We  think  it  clear  that  the  supreme  court  of  the  United 
States,  as  shown  by  the  above  decisions,  is  committed  to  the 
doctrine  announced  by  this  court  in  numerous  cases,  to  the 
effect  tbat  the  passage  of  this  ordinance  was  a  valid  exercise 
of  the  police  power.  In  Whitson  v.  City  of  Franklin,  34  Ind. 
392,  it  was  ruled  that  the  ordinance  p^sed  upon  in  that  case, 
wbich  limited  the  speed  to  four  miles  per  hour,  was  not  invalid 
on  the  groimd  that  the  railroad  company  was  engaged  in  carry- 
ing the  mail  under  a  contract  with  the  United  States,  and  was 
required,  by  its  contract,  to  transport  the  mail  within  a  pre- 
scribed time,  which  could  not  be  done  if  the  towns  and  cities 
through  which  the  road  ran  were  allowed  to  regulate  the  speed 
of  trains  in  passiug  through  them.  And  in  Clark  v.  Bostoji 
etc.  R.  R.  Co.,  64  N.  H.  323,  10  Atl.  676,  the  supreme  court 
of  New  Hampshire  held  tbe  fact  that  a  railroad  was  engaged 
in  interstate  commerce  does  not  deprive  the  legislature  of  the 
state  through  which  it  passes  of  the  power  to  limit  the  rate  of 
speed  to  six  miles  an  hour  across  a  highway  in  or  near  the  com- 
pact part  of  a  town. 

We  find  nothing  in  Illinois  Cent.  R.  R.  Co.  v.  Illinois,  163 
U.  S.  142,  16  Sup.  Ct.  Rep.  1096,  and  Cleveland  etc.  Ry.  Co. 
V.  Illinois,  177  U.  S.  514,  20  Sup.  Ct.  Rep.  722,  in  conflict  with 
the  former  decisions  of  the  supreme  court  of  the  United  States 
or  the  views  hereinabove  expressed.  Those  cases  held  the 
statute  requiring  passenger  trains  to  stop  at  county  seats  in 
Illinois,  as  applied  to  the  facts  then  before  the  court,  an  unrea- 
sonable restriction  upon  interstate  commerce  and  the  speedy 
transportation  of  the  mail,  but  recognized  the  right  of  the  state 
to  make  all  necessary  police  regulations,  and  particularly 
pointed  out  legislation  of  the  character  of  this  as  being  within 
the  police  power. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Reasonableness  of  Ordinance. — Courts  are  not  inclined  to  inquire 
into  the  reasonableness  of  an  ordinance  passed  under  an  express 
grant  of  power,  though,  as  to  ordinances  passed  under  the  general 
powers  of  a  city,  they  do  not  hesitate  to  declare  them  void  when 
they  appear  to  he  unroiiscnal  le:  Ex  parte  IVTcCarvor,  R9  Tex.  Cr. 
Eep.   448,   46   S.    W.   93G,   73    Am.   St.   Eejx   946,   and    cases   cited   in 
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the  cross-reference  note  thereto.  Ordinances  are  presumed  to  be 
reasonable:  Ex  parte  Wygant,  39  Or.  429,  87  Am.  St.  Kep.  673,  64 
Pac.  867;  Mayor  v.  Drydock  etc.  K.  E,  Co.,  133  N.  Y.  104,  28  Am. 
St.  Eep.   609,  30  N.  E.  563. 

The  Talidity  of  Ordinances  limiting  the  speed  of  railroad  trains 
in  a  city  to  six  miles  an  hour  is  considered  in  Bursr  v.  Chicago  etc. 
Ky.  Co.,  90  Iowa,  106,  48  Am.  St.  Eep.  419,  57  N.  W.  680;  Bluedorn 
V.  Missouri  Pac.  Ey.  Co.,  108  Mo.  439,  32  Am.  St.  Eep.  615,  18  S. 
W.  1103.  Such  an  ordinance  passes  unquestioned  in  Hutchinson  v. 
Missouri  Pac.  Ey.  Co.,  161  Mo.  246,  84  Am.  St.  Eep.  710,  61  S. 
W.  635,  852.  As  to  an  ordinance  limiting  the  speed  to  four  miles 
an  hour,  see  Meyers  v.  Chicago  etc.  E.  E.  Co.,  57  Iowa,  555,  42 
Am.  Eep.  50,  10  N,  W.  896.  A  city  may  regulate  the  speed  of 
trains  under  a  general  grant  of  police  powers  usually  found  in 
municipal  charters:  Western  etc.  E.  E.  Co.  v.  Young,  81  Ga.  397, 
12  Am.  St.  Eep.   320,  7  S.  E.  912. 


FLANN^IGAN"  v.  HOWARD. 

[200   111.   396,   65   N.   E.    782.] 

ADOPTION.— The  Failure  of  the  Petition  for  the  Adoption 
of  a  Child  to  state  the  place  of  residence  of  its  parents,  where  the 
written  consent  of  such  parents  is  filed  with  the  petition,  in  which 
their  residence  is  stated,  does  not  avoid  the  adoption,     (p.  203.) 

ADOPTION.— The  Construction  of  a  Statute  Authorizing  the 
Adoption  of  Children  should  not  be  so  narrow  and  technical  as  to 
invalidate  proceedings  where  every  material  provision  has  been  com- 
plied with.     (p.  203.) 

ADOPTED  CHILD— Eight  of  to  Inheritance  as  Against  Pre- 
existing Will. — Tf  a  child  is  adojited  after  the  making  of  a  will 
by  its  subsequently  adopting  parent,  in  which  it  is  not  mentioned, 
it  takes  the  same  share  in  his  estate  as  would  a  child  born  to  him 
after  the  execution  of  his  will.     (p.  204.) 

Butters  &  Carr,  for  the  plaintilT  in  error. 

E.  J.  Kelly  and  D.  B.  Snow,  for  the  defendants  in  error. 

»»»  CARTWEIOnT,  J.  Bridget  Howard,  of  La  Salle 
county,  made  her  last  will  and  testament  in  October,  1894,  by 
which  she  disposed  of  all  her  property.  By  the  will  certain 
specific  bequests  were  made  and  the  residue  was  given  to  three 
children,  Catherine,  Peter  and  William.  No  provision  was 
made  for  any  child  that  might  be  born  afterward,  and  it  did 
not  appear  by  the  will  that  it  was  her  intention  to  disinherit 
such  child  if  there  should  be  one.  On  December  21,  ]898,  she 
filed  in  the  county  court  of  La   Salle  county  her  petition  for 
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the  adoption  of  her  grandchild,  Anna  Flannigan,  plaintiff  in 
error,  then  thirteen  years  old,  and  asked  the  court  to  make  an 
order  declaring  said  child  to  be  her  adopted  child  and  capable 
of  inheriting  her  estate.  The  petition  was  accompanied  by  the 
written  consent  of  Thomas  Flanniga,n  and  Mary  A.  Flannigan, 
parents  of  plaintilr  in  error  who  thereby  waived  service  of  no- 
tice of  the  application  for  adoption.  On  the  same  day  the  cause 
was  heard  and  the  court  ^"•*'**  entered  an  order  that  plaintiif  in 
error  should  be  from  thenceforth  the  adopted  child  of  said 
Bridget  Howard  and  capable  of  inheriting  her  estate.  Bridget 
Howard  died  February  IS,  1899,  leaving  said  last  will  and  tes- 
tament,  which  was  admitted  to  probate  in  the  probate  court 
of  La  Salle  county.  Plaintiff  in  error  filed  her  petition  in 
said  probate  court  alleging  said  facts,  and  praying  that  the  sev- 
eral devises  and  legacies  granted  and  given  by  the  will  should 
be  abated  in  equal  proportions  to  raise  a  portion  for  her  equal 
to  that  which  she  would  have  been  entitled  to  receive  out  of  the 
estate  of  testatrix  if  she  had  died  intestate.  Upon  a  hearing 
the  probate  court  dismissed  the  petition.  An  appeal  was  taken 
to  the  circuit  court  of  La  Salle  count}'',  where  the  cause  was 
heard  and  the  petition  was  again  dismissed.  The  estate  con- 
sisted, in  part,  of  lands,  and  the  writ  of  error  in  this  case  was 
sued  out  from  this  court  to  review  the  judgment  of  the  circuit 
court. 

It  is  contended  by  defendants  in  error  that  plaintiff  in  error 
was  not  legally  adopted  by  Bridget  Howard.  In  order  to  sus- 
tain that  claim  it  would  be  necessary  to  show  that  the  county 
court  of  La  Salle  county  never  acquired  jurisdiction  to  enter 
an  order  of  adoption,  and  it  is  conceded  that  if  the  county 
court  had  jurisdiction  the  order  cannot  be  collaterally  attacked 
in  this  proceeding.  The  only  objection  going  to  the  jurisdic- 
tion of  that  court  is,  that  the  petition  failed  to  state  the  place 
of  residence  of  the  parents  of  the  plaintiff  in  error.  The 
statute  provides  that  the  petition  shall  state  the  name,  sex  and 
age  of  the  child  sought  to  be  adopted,  and  if  it  is  desired  to 
change  the  name,  the  n  .-w  name,  the  name  and  residence  of  the 
parents  of  the  child,  if  known  to  the  petitioner,  and  of  the 
guardian,  if  any,  and  whether  the  parents  or  the  survivor  of 
them,  or  the  guardian,  if  any,  consents  to  such  adoption:  1 
Starr  and  Curtis'  Annotated  Statutes,  ed.  1896,  353.  The 
petition  gave  the  names  of  the  parents  of  plaintiff  in  error  and 
alleged  that  they  consented  to  her  adoption  ^""  by  petitioner, 
as  would   appear    from  their    written  consent    filed  therewith. 
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The  written  consent  filed  with  the  petition  gave  as  the  resi- 
dence  of  the  parents,  Lostant,  in  the  county  of  La  Salle,  state  of 
llhnois.  There  must  be  a  substantial  compliance  with  the  pro- 
visions of  the  statute,  but  the  construction  of  the  statute  should 
not  be  so  narrow  or  technical  as  to  invalidate  proceedings  where 
every  material  provision  has  been  complied  with.  Every  pur- 
pose of  stating  the  place  of  residence  of  the  parents  was  fully 
satisfied  by  the  statement  in  the  written  consent,  which  was 
referred  to  in  the  petition  and  filed  with  it  as  a  part  of  the  ap- 
plication. The  statute  was  substantially  complied  with.  The 
court  had  jurisdiction  over  the  petitioner,  the  plaintifE  in  error, 
who  resided  with  petitioner  in  ].a  Salle  county,  and  the  natural 
parents.  All  the  jurisdictional  facts  appeared  from  the  record 
of  the  county  court,  and  the  order  is  not  open  to  collateral 
attack  in  this  proceeding. 

The  remaining  question  is  whether  plaintiff  in  error  is 
within  the  terms  of  section  10  of  chapter  39  of  the  statute  in 
regard  to  the  descent  of  property:  2  Starr  and  Curtis'  Anno- 
tated Statutes,  cd.-  1896,  1433.  That  act  was  in  force  July  1, 
1872,  and  said  section  provides  as  follows :  "If,  after  making  a 
last  will  and  testament,  a  child  shall  be  born  to  any  testator, 
and  no  provision  be  made  in  such  will  for  such  child,  the  will 
shall  not  on  that  account  be  revoked ;  but  unless  it  shall  appear 
by  such  will  that  it  was  the  intention  of  the  testator  to  disin- 
herit such  child,  the  devises  and  legacies  by  such  will  granted 
and  given  shall  be  abated  in  equal  proportions  to  raise  a  por- 
tion for  such  child  equal  to  that  which  such  child  would  have 
been  entitled  to  receive  out  of  the  estate  of  such  testator,  if  he 
had  died  intestate."  The  act  of  1867  providing  for  the  adop- 
tion of  children  was  then  in  force:  Gross'  Stats.,  ed.  1869,  319. 
That  act  provided  that  the  relation  between  a  person  adopting 
a  child  and  such  child  should  be,  as  to  their  rights  and  liabili- 
ties, the  same  as  ^^^  if  the  relation  of  parent  and  child  existed 
between  them,  except  that  the  adoptive  father  or  mother  should 
never  inherit  from  the  child.  Afterward,  the  law  in  relation 
to  the  adoption  of  children  was  revised  by  the  act  in  force  July 
1,  1874,  constituting  chapter  4  of  the  Eevised  Statutes:  1 
Starr  and  Curtis'  Annotated  Statutes,  ed.  1896,  353.  Section 
5  of  that  act  is  as  follows :  "A  child  so  adopted  shall  be  deemed, 
for  the  purpose  of  inheritance  by  such  child,  and  his  descend- 
ants and  husband  or  wife,  and  other  legal  consequences  and 
incidents  of  the  natural  relation  of  parents  and  children,  the 
child  of  the  ^^arents  by  adoption,  the  same  as  if  he  had  been 
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born  to  them  in  lawful  wedlock,  except  that  he  shall  not  be 
capable  of  taking  property  expressly  limited  to  the  body  or 
bodies  of  the  parents  by  adoption,  nor  property  from  the  lineal 
or  collateral  kindred  of  such  parents  by  right  of  representa-' 
tion." 

By  this  section  an  adopted  child,  for  the  purpose  of  inheri- 
tance and  other  legal  consequences  and  incidents  of  the  natural 
relation  of  parents  and  children,  is  declared  to  be,  in  law,  the 
child  of  the  parents,  the  same  as  if  ho  had  been  born  to  them 
in  lawful  wedlock,  except  as  therein  stated.  By  the  plain  and 
unambiguous  language  of  the  statute  the  right  of  plaintiff  in 
error  to  inherit  from  Bridget  Howard  is  made  identical  with 
the  right  of  a  child  bom  to  her,  and  when  plaintiff  in  error  be- 
came her  child  by  adoption  after  the  making  of  the  will,  the 
effect,  in  law,  was  precisely  the  same  as  the  birth  of  a  child  to 
the  testatrix.  The  argument  against  the  rights  of  plaintiff  in 
error  is  solely  on  the  ground  that  she  was  not,  as  a  matter  of 
fact,  born  to  the  testatrix,  and  therefore  not  the  sort  of  a  child 
mentioned  in  the  statute  of  descent.  This  argument  would  ap-. 
ply  with  equal  force  to  other  sections  of  the  same  act  which 
provide  for  the  descent  of  intestate  property  to  children  of  the 
decedent,  making  no  reference  to  children  by  adoption.  By 
accepted  definitions  a  child  is  the  immediate  progeny  of  human 
parents,  "^^^  and  in  its  natural  meaning  the  word  applies  to 
offspring  born  to  such  parents.  By  the  statute,  however,  the 
relation  of  parent  and  child  is  recognized  and  declared  as  le- 
gally existing  between  persons  not  so  related  by  nature.  The 
statute  of  descent  does  not,  in  any  case,  mention  this  legal  re- 
lation of  an  adopted  child  and  the  adopting  parent,  but  the 
right  of  the  adopted  child  is  fixed  by  the  act  providing  for 
adoption,  which  creates,  in  law,  the  relation  of  parent  and  child. 
The  purpose  of  section  10  of  the  act  in  regard  to  descent  is  to 
give  to  a  child  who  shall  come  into  existence  after  the  making 
of  a  will,  and  who  would  inherit  but  for  the  will,  the  same  righta 
it  would  have  if  the  estate  were  intestate,  where  no  provision  is 
made  in  the  will  for  such  child  and  no  contrary  intention  is 
expressed  in  the  will.  The  act  says  that  if  a  child  shall 
be  born  to  a  testator  after  the  making  of  a  will,  such  child 
ehall  have  the  rights  of  inheritance  therein  specified,  and  the 
act  providing  for  the  adoption  declares  that  the  adopted  child 
shall  have  the  same  right  as  a  child  born  to  such  testator.  So 
far  as  inheritance  is  concerned,  the  adopted  child  is  to  be 
deemed  the  child  of  the  testator,  precisely  the  same  as  though 
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born  to  the  testator.  This  is  the  construction  given  to  a  stat- 
ute in  all  material  respects  like  our  own  by  the  supreme  court 
of  Iowa  in  Hilpipre  v.  Claude,  109  Iowa,  159,  77  Am.  St.  Rep. 
524,  80  N.  W.  332.  The  Iowa  statute  provides  that  "the  sub- 
sequent birth  of  a  legitimate  child  to  the  testator  before  his 
death  will  operate  as  a  revocation."  The  statute  providing  for 
the  adoption  of  children  confers  upon  the  adopted  child  "all 
the  rights,  privileges  and  responsibilities  which  would  pertain 
to  the  child  if  born  to  the  person  adopting,  in  lawful  wedlock," 
and  that  "the  rights,  duties  and  relations  between  parent  and 
child  by  adoption  shall  thereafter  in  all  respects,  including  the 
right  of  inheritance,  be  the  same  that  exists  by  law  between 
parents  and  children  of  lawful  birth."  In  that  case  it  was 
held  that  the  adoption  of  a  child  subsequent  to  the  making  of 
a  will  by  the  adopting  parent  operated  as  a  "*"•*  revocation  of 
the  will.  Our  statute  is  copied  from  the  j\Iassachusetts  act, 
and  under  that  act  it  was  held  that,  so  far  as  the  right  of  in- 
heritance is  concerned,  an  adopted  child  must  be  regarded  in 
the  light  of  a  child  born  to  the  adopting  parent:  Scwell  v. 
Roberts,  115  Mass.  2G2.  An  adopted  child  becomes  tlie  lawful 
child  of  the  adopting  parent  for  all  purposes  of  inheritance, 
and  is  in  the  eyes  of  the  law  as  much  the  child  of  such  parent 
as  though  it  had  been  his  own  child:  Keegan  v.  Gcraghty,  !101 
III.  2G;  Saylos  v.  Christie,  187  111.  420,  58  N.  E.  480."^  The 
authorities  are  generally  to  the  effect  that  for  all  purposes  of 
inheritance  an  adopted  child  is  the  lawful  child  of  the  adopting 
parent,  except  as  otherwise  provided  by  the  statute.  We  are 
of  the  opinion  that  plaintiff  in  error  is  within  the  provisions 
of  the  statute  and  entitled  to  its  benefits. 

The  judgment  of  the  circuit  court  of  La  Salle  county  is  re- 
versed and  the  cause  is  remanded  to  that  court,  with  directions 
to  enter  an  order  granting  the  prayer  of  the  petition. 


The  Adoption  of  children  is  piircly  a  statutory  matter,  and  the 
proceedings  therefor  must  be  in  substantial  conformity  with  the 
provisions  of  the  statute:  Nugent  v.  Powell,  4  Wyo.  173,  62  Am.  St. 
Eep.  17,  33  Pac.  23;  Non-She-Po  v.  Wa-Win-Ta,  37  Or.  213,  82 
Am.  St.  Eep.  749,  62  Pac.  15.  Some  authorities  hold  that  adoption 
proceedings  must  be  in  strict  accordance  with  the  statute:  Watts 
V.  Dull,  181  111.  86,  75  Am.  St.  Kep.  141,  5G  N.  E.  303;  Furgeson  v. 
Jones,  17   Or.  204,   11   Am.   St.   Eep.  808,  20  Pac.  842. 

An  Adopted  Child  is,  in  a  legal  sense,  the  child  of  its  natural  and 
of  its  adopting  parent,  and  is  entitled  to  inherit  from  each  as  his 
child:  Clarkson  v.  Hatton,  143  Mo.  47,  65  Am.  St.  Eep.  635,  44  S. 
W.  761.  See,  too,  Butterfield  v.  Sawyer,  187  111.  598,  79  Am.  St.  Eep. 
246,  58  N.  E.  602;  monographic  noto  to  Van  Matre  v.  Sankey,  39 
Am.    St.    Eep.    223-225. 
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PEOPLE  V.  SMITH. 

[200    111.    442,    66    N.    E.    27.] 

CRIMINAL  LAW — Advertising  for  Divorces.— One  who  pub- 
lished in  a  newspaper  the  following  advertisement:  "Loyal,  wealthy 
atty.  guarantees  family  freedom  in  month;  no  advance  cost;  wit- 
nesses quietly  volunteered.— K.  333,  Tribune  office,"  is  guilty  of 
a  criminal  offense  under  the  Illinois  act  to  punish  the  offense  of 
advertising  for   d'vorecs.     (p.   207.) 

AM  ATTOENEY  AT  LAW  may  be  Disbarred  whenever  ho 
ceases  to  have  a  good  moral  character,     (pp.   207,  208.) 

ChriFies  S.  Deneen,  state's  attorney,  Willard  M.  IMcEwen, 
Frank  B.  Pease,  David  S.  Gcer  and  John  T.  Richards,  for 
the  petitioner. 

Willard  C.  Smith,  pro  se. 

44-  CARTWRIGHT,  J.  On  February  9,  1886,  the  respond- 
ent, Willard  C.  Smith,  was  admitted  by  this  court  to  practice 
as  an  attorney  at  law.  A  license  was  issued  to  him  and  his 
name  was  placed  on  the  roll  of  attorneys.  Since  his  admission 
he  has  been  engaged  in  the  practice  of  law  in  Cook  county.  By 
leave  of  court  the  information  in  this  case  against  ^^^  him  was 
filed  by  the  state's  attorney  of  Cook  county,  and  a  rule  was  en- 
tered requiring  him  to  show  cause  why  his  name  should  not 
be  stricken  from  the  roll  of  attorneys.  He  appeared,  and  a 
stipulation  was  entered  into  by  which  the  case  was  submitted 
for  decision.  By  this  stipulation  respondent  admitted  the  truth 
of  the  charge  set  out  in  the  information,  that  on  August  10, 
1902,  he  inserted  in  the  "Chicago  Tribune,"  a  newspaper  pub- 
lished in  Chicago,  and  of  general  circulation  throughout  said 
city  and  a  large  number  of  states  of  the  United  States,  the  fol- 
lowing advertisement:  "Loyal,  wealthy  atty.  guarantees  family 
freedom  in  month;  no  advance  costs;  witnesses  quietly  volun- 
teered.— K.  33,  Tribune  office."  Another  pharge  contained  in 
the  information  was  waived  and  withdrawn  by  the  state's  at- 
torney. It  was  further  stipulated  that  prior  to  the  happen- 
ing of  the  transaction  alleged  in  the  information  the  conduct 
of  respondent  as  a  practicing  attorney  had  never  been  brought 
in  question. 

The  meaning  of  this  advertisement,  as  it  was  intended  to  be 
understood  by  the  public  to  which  it  was  addressed,  is  perfectly 
clear.  It  represented  that  respondent  was  loyal  and  wealthy; 
that  he  guaranteed  family  freedom  in  one  month;  that  no  ad- 
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vance  costs  would  be  rcqnirctl,  and  that  he  would  quietly  fur- 
nish witnesses  to  secure  the  desired  result.  The  guaranty  of 
family  freedom  referred  to  the  marital  relation,  and  respondent 
proposed  to  insure  that  which  would  frequently  be  impossible 
by  the  use  of  honorable  and  lawful  methods.  Family  freedom 
could  mean  nothing  else  than  freedom  from  family  ties,  and 
the  suggestion  from  respondent  that  the  reference  might  have 
been  to  some  oVaer  relation,  such  as  the  deprivation  of  personal 
and  property  rights  or  duress  of  minors,  is  not  reasonable.  The 
public,  whose  business  was  solicited,  would  not  understand  it 
in  that  way.  It  was  an  advertisement  to  aid  in  procuring  di- 
vorces, and  its  publication  by  respondent  was  a  criminal  olt'ense 
under  tlio  provisions  of  "An  act  to  punish  the  offense  of  ad- 
vertising ^^^  for  divorces":  Ilurd's  Stats.,  1901,  p.  681.  The 
disreputable  character  of  the  proposal  to  act  as  attorney  and 
furnish  the  necessary  evidence  by  quietly  volunteering  witnesses 
is  beyond  question,  and  the  attempts  of  respondent  to  explain 
this  and  other  features  of  the  advertisement  consistently  with 
his  duty  as  an  attorney  to  his  client  and  the  courts  are  wholly 
unsuccessful.  It  seems  useless  to  enlarge  upon  the  meaning 
or  nature  of  the  advertisement.  The  respondent  either  in- 
tended to  mislead  and  deceive  clients,  or  to  do  what  he  proposed 
by  the  advertisement. 

By  statute  and  the  rules  of  court  it  is  made  a  prerequisite  of 
admission  to  the  bar  that  the  applicant  shall  possess  a  good 
moral  character,  and  if  it  is  shown  that  he  has  ceased  to  pos- 
sess such  a  character  it  is  good  ground  for  disbarment.  "Any 
conduct  on  the  part  of  the  attorney  evidencing  his  unfitness  for 
the  confidence  and  trust  which  attend  the  relation  of  attorney 
and  client  and  the  practice  of  the  law  before  the  courts,  or 
showing  such  a  lack  of  personal  honesty  of  or  good  moral  char* 
acter  as  to  render  the  same  unworthy  of  public  confidence,  con- 
stitutes good  ground  for  disbarment" :  3  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  302.  "As  good  character  is  an  esential  quali- 
fication for  admission  to  practice,  he  may  be  removed  whenever 
he  ceases  to  possess  such  a  character":  4  Cyc.  906.  It  was 
agreed  by  the  stipulation  that  the  professional  character  of  re- 
spondent had  never  been  brought  into  question  prior  to  this 
charge.  That  fact  would  be  important  and  relevant  to  the 
question  of  the  truth  or  falsity  of  the  charge,  but  it  is  admitted 
by  respondent  that  the  charge  is  true. 

We  are  of  the  opinion  that  the  admitted  facts  clearly  show 
such  a  lack  of  good  moral  character  and  such  unfitness  for  th« 
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practice  of  law  that  the  rule  must  be  made  absolute,  and  it  is 
done  accordingly. 


An  Attorney  may  be  Disbarred  when  he  has  forfeited  his  good, 
moral  character:  See  the  monographic  note  to  In  re  Philbrook,  45 
Am.  St.  Kep.  76,  on  the  grounds  for  disbarring  attorneys.  An  ad- 
vertisement by  an  attorney  to  the  effect  that  divorces  can  be  legally 
obtained  very  quietly,  which  are  good  everywhere,  may  constitute 
ground  for  disbarment:  People  v.  McCabe,  18  Colo.  186,  36  Am.  St. 
Rep.    270,    32   Pac.    280. 


CARLE  V.  PEOPLE. 

[200  111.  494,  66  N.  E.  32.] 

MTJEDER— Instruction  to  the  Jury  to  Find  the  Accused  Guilty. 
If  the  instructions  of  the  court  are  full  and  adequate  on  the  subject 
of  self-defense,  it  is  not  error  to  instruct  the  jury  that  if  they 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant, with  malice  aforethought,  express  or  implied,  inflicted  upon 
the  deceased  the  mortal  wound  charged  in  the  indictment,  not 
in  self-defense,  as  it  is  defined  in  these  instructions,  and  not  upon 
any  sudden  heat  of  passion  caused  by  a  provocation  apparently 
sufficient  to  make  the  passion  irresistible,  from  which  wound  the 
deceased  afterward  died,  then  defendant  should  be  found  guilty  of 
murder,     (p.    213.) 

CRIMINAL  TRIALS— Failure  to  Call  all  the  Eye-witnesses. 

The  Prosecution  is  not  Compelled  to  call  all  the  eye-witnesses  to  a 

fhooting   whose   names   appear    on   the   back  of    an   indictment   for 
murder,     (p.   214.) 

CRIMINAL  TRIALS— Eye-witnesses,  Calling  of  by  the  Court 
When  the  Prosecution  Announces  that  It  will  not  Vouch  for  Their 
Testimony. — If  on  a  trial  for  murder,  just  before  the  close  of  the 
case  for  the  prosecution,  the  state's  attorney  announces  that  there 
is  another  eye-witness  whom  he  requests  the  court  to  call,  so  that 
both  sides  can  cross-examine  him,  and  declares  that  the  state  will 
not  call  him,  because  it  will  not  vouch  for  the  truth  of  his  testimony, 
the  ccurt  may  call  and  examine  such  witness,  permitting  both  sides 
to  cross-examine,  and  the  remarks  of  the  prosecuting  attorney  can- 
not  be  regarded   as  improper,     (p.   215.) 

MURDER.— Evidence  that  the  Deceased  was  a  Dangerous, 
Vicious  Man,  Accustomed  to  go  Armed,  and  that  the  defendant  had 
knowledge  of  this  fact,  is  properly  excluded,  if,  at  the  time  it  was 
offered,  no  evidence  had  been  introduced  tending  to  show  that  the 
deceased  had  made  any  attack  on  the  defendant,  nor  does  the  action 
of  the  court  become  erroneous  on  the  subsequent  introduction  of 
such  evidence,  unless  defendant  recalls  the  witness  whose  testimony 
was  excluded,  and  the  court  again  refuses  to  receive  it.     (p.  216.) 

EVIDENCE.— On  a  Trial  for  Murder  the  Defendant  is  not 
Entitled  to  Put  in  Evidence  Statements  Made  by  Himself  to  a  third 
person  in  reference  to  his  purpose  in  going  to  the  place  where  the 
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killing  occurred,  the  decedent  not  being  present  when  the  statement 
was  made.     (p.   217.) 

WITNESS— Impeaching.— Whether  or  not,  on  a  trial  for  mur- 
der, a  witness  is  sufficiently  impeached  by  the  evidence  offered  for 
that  purpose  is  a  question  for  the  jury.     (p.  217.) 

Indictment  and  conviction  for  murder,  with  punishment  of 
imprisonment  for  twenty-five  years  awarded.  Motions  for  a 
new  trial  and  in  arrest  of  judgment  were  overruled.  The  facta 
are  sufficiently  stated  in  the  opinion  of  the  court. 

John  C.  King  and  William  J.  King,  for  the  plaintiff  in  error. 

H.  J.  Hamlin,  attorney  general,  Charles  S.  Deenen,  state's 
attorney,  and  Harry  Olson,  for  the  people. 

4»«  MAGRUDER,  C.  J.  1.  It  is  first  claimed  on  the  part 
of  the  plaintiff  in  error  that  he  killed  McKenzie  in  self-defense, 
and  that  the  proof  clearly  shows  the  case  to  be  one  of  self- 
defense.  The  testimony  in  reference  to  this  matter  was  con- 
flicting, and  was  left  to  the  jury  to  determine  under  proper  in- 
structions from  the  court. 

On  the  part  of  the  state,  the  testimony  on  the  trial  below 
tended  to  show  the  following  facts: 

Plaintiff  in  error,  although  he  had  been  at  one  time  the 
keeper  of  a  saloon  on  the  west  side  in  Chicago,  was,  at  the  time 
of  this  occurrence,  engaged  in  running  a  tailor-shop  at  302 
Thirty-first  street,  in  the  south  division  of  the  city.  The  plain- 
tiff in  error  came  into  Kelly's  saloon  on  the  evening  of  October 
10,  1S99,  about  8  o'clock,  and  inquired  for  a  package  of  tailor's 
\5amplcs.  lie  claimed  '***'''  that  these  samples  had  been  left  at 
the  saloon  for  him  by  a  customer.  Plaintiff  in  error,  later  in 
the  evening,  between  10  and  11  o'clock,  returned  to  the  saloon 
\uth  a  woman  named  Mamie  !Morrissey,  alias  Mary  MoUwa)', 
alias  Mary  Young.  She  had  been  in  the  saloon  with  the  plain- 
till  in  error  before  this  time.  "When  he  and  the  woman  came 
into  the  saloon,  they  went  into  one  of  the  wincrooms,  sat  down 
at  a  table,  and  were  engaged  in  drinking.  While  they  were  in 
the  wineroom,  ^IcKenzie  came  into  the  saloon  laughing  and 
humming  a  song.  When  he  saw  Carle  in  the  wineroom,  ho 
said,  "I  can  lick  all  the  Carles  in  Chicago."  The  saloon-keeper, 
fearing  that  a  difficulty  was  about  to  occur  between  Carle  and 
McKenzie,  ordered  them  out  of  the  saloon.  Carle  left  the  sa- 
loon, and  McKenzie  was  put  out.  In  about  half  an  hour  Mc- 
Kenzie returned  with  the  engineer  already  referred  to,  and  then 
Carle  came  into  the  saloon,  or  to  the  door  of  the  saloon,  and 
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shot  him  in  the  manner  already  stated.  Kelly  says  that,  when 
he  turned  around  after  drawing  the  beer,  he  saw  Carle  going 
out  of  the  door  with  a  smoking  revolver  in  his  hand.  After  tho 
shooting  the  engineer,  who  was  with  McKenzie,  left  the  saloon 
and  crossed  the  street  and  disappeared,  and,  so  far  as  this  rec- 
ord shows,  has  never  since  been  heard  of.  The  officers  of  the 
law  then  came  and  closed  the  saloon  and  searched  the  body. 
No  weapon  was  found  upon  McKenzie  when  his  body  was  so 
searched.  Nothing  was  found  upon  his  body  except  a  few 
matches,  a  comb,  a  lead-pencil,  and  a  few  pieces  of  paper.  At 
the  time  the  shooting  occurred  there  were  in  the  saloon,  besides 
the  saloon-keeper,  Kelly,  and  the  deceased  and  the  engineer,  a 
man  named  Charles  Marshall,  who  was  a  bartender,  and  two 
women,  named  Ellen  Mills  and  Tillie  Martell,  who  were  in  one 
of  the  winerooms.  When  the  plaintiff  in  error  visited  the  sa- 
loon the  second  time  about  half-past  10  or  11  o'clock  with  the 
woman  called  Mary  Morrissey,  the  latter  left  the  saloon  before 
Carle  did,  and  he  was  ^"'*  alone  in  the  saloon  when  McKenzie 
came  in  laughing  and  humming  a  song.  A  trunkmaker  named 
Joseph  McNamara  was  on  the  corner  of  Lake  and  Clark  streets 
waiting  for  a  car,  standing  about  ten  or  twelve  feet  from  the 
saloon,  which  was  lighted.  McNamara  says,  that  he  saw  a  man 
enter  the  saloon,  and  heard  a  shot  fired  immediately;  that  the 
man  came  from  the  east;  that,  just  as  the  shot  was  fired,  the 
man  came  out  again  "so  quick  I  couldn't  hardly  tell  it."  He 
also  says,  "It  seemed  he  just  no  more  than  got  in  when  the  shot 
was  fired,  and  out  again."  This  man  was  the  plaintiff  in  error. 
McNamara  did  not  know  either  McKenzie  or  Carle,  or  anyone 
connected  with  the  saloon.  He  says  that  he  went  at  once  to 
the  entrance  of  the  saloon,  and  saw  that  McKenzie  was  shot; 
that  the  door  was  open,  and  he  looked  in,  and  saw  the  man 
just  as  he  dropped  down  on  the  floor,  and  saw  the  bartender 
put  a  towel  around  his  neck;  that  he  then  went  to  an  officer, 
and  told  the  officer,  and  that  then  they  all  rushed  into  the  sa- 
loon; that  there  were  two  officers,  standing  on  the  northwest 
corner  and  waiting  for  a  car. 

On  the  part  of  the  defense,  testimony  was  introduced  with  a 
view  of  showing,  and  tending  to  show,  that,  prior  to  the  shoot- 
ing, there  had  been  some  difficulty  between  McKenzie  and  Carle^ 
and  that  the  former  had  threatened  to  shoot  the  latter.  Mary 
MoUway,  or  Morrissey,  who  had  kept  rooms  at  25  North  State 
street,  and  from  whom,  at  different  times,  both  McKenzie  and 
Carle  had  rented  rooms  stated  that,  about  the  1st  of  September, 
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Carle  had  come  to  her  house  and  had  there  been  attacked  by 
McKenzie  and  another  man,  and  thrown  over  the  bannisters 
and  injured.  She  also  appears  to  have  been  in  the  company  of 
McKenzie  on  the  evening  of  October  10th,  and  went  over  to  the 
north  side  with  him,  before  she  met  plaintiff  in  error,  and  went 
into  Kelly's  saloon  vnth.  the  latter.  The  testimony  of  Mary 
Moll  way,  and  of  Marshall,  and  of  the  plaintiff  in  error  himself, 
tends  to  show  that,  at  the  second  visit  of  Carle  to  the  saloon 
that  evening,  '*'•*'•*  when  the  deceased  said,  "I  can  lick  all  the 
Carles  in  Chicago,"  McKenzie  was  armed  and  advanced  toward 
Carle  with  a  revolver.  This  testimony,  however,  is  contradicted 
by  the  testimony  of  the  state.  Mary  Mollway  did  not  witness 
what  took  place  at  this  time,  inasmuch  as  she  left  the  saloon 
before  Carle  did,  but  she  claims  that  she  went  up  the  steps 
of  the  elevated  railroad  in  front  of  the  saloon,  and  from  there 
saw  something  of  what  took  place  in  the  saloon.  She  says  that 
the  revolver,  which  McKenzie  had  at  that  time,  was  taken  from 
him,  and  handed  to  a  man  by  the  name  of  Egan.  Egan,  how- 
ever, was  placed  upon  the  stand  and  denied  that  any  revolver 
was  handed  to  him.  Several  witnesses  were  produced,  who 
Bwore  that  the  reputation  of  the  plaintiff  in  error  for  truth  and 
veracity  was  bad,  and  that  they  would  not  believe  him  upon 
oath;  and  one  of  these  witnesses  swears  that  plaintiff  in  errof 
had  at  one  time  shot  at  him.  One  of  the  witnesses  in  behalf 
of  the  defense  was  shown  to  have  been  convicted  and  sentenced 
to  the  penitentiary  in  1883.  The  parties  testifying  in  the  case 
were  for  the  most  part  frequenters  of  the  saloon  in  question, 
and  some  of  them,  both  men  and  women,  were  criminal  and 
abandoned  characters.  The  jury  heard  their  testimony,  and  it 
was  for  them  to  determine  whether  the  witnesses  for  the  state 
or  the  witnesses  for  the  defense  were  worthy  of  belief.  After 
plaintiff  in  error  left  the  saloon  when  he  visited  it  in  company 
with  the  woman,  Mary  Mollway,  he  came  back  in  half  an  hour, 
armed  with  a  revolver,  and  entered  the  saloon,  and  shot  the 
deceased  and  killed  him.  Whether,  as  he  claims  and  as  his 
evidence  tends  to  show,  he  went  there  merely  for  the  purpose 
of  getting  a  padcage  of  tailor's  samples  which  had  been  left 
there,  and  because  he  had  been  informed  that  McKenzie  had 
left  the  saloon,  or  whether  he  returned  to  the  saloon  for  the  ex- 
press purpose  of  killing  the  deceased,  was  a  matter  to  be  de- 
cided by  the  jury  from  all  the  testimony  and  the  circumstances 
developed  by  **"**  the  evidence.  It  is  not  denied  that  the  court 
gave  to  the  jury  clear  and  full  instructions  upon  the  subject  of 
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self-defense,  and  defining  what  constituted  self-defense.  Evi- 
dently they  believed  the  witnesses  of  the  state,  tending  to  show 
that  the  killing  was  murder,  and  not  in  self-defense.  The  ver- 
dict is  not  so  far  contrary  to  the  weight  of  the  evidence,  as  to 
induce  us  to  set  it  aside  upon  that  ground. 

2.  It  is  claimed  on  the  part  of  the  plaintiff  in  error  that  the 
court  gave  three  instructions  to  the  jury  in  behalf  of  the  state 
upon  the  subject  of  reasonable  doubt,  which  were  erroneous.  It 
is  not  necessary  to  set  out  these  instructions  in  full  in  this  opin- 
ion. They  give  the  ordinary  and  common  definitions  of  reason- 
able doubt,  which  have  so  often  been  passed  upon  by  this  court. 
After  a  careful  examination  of  the  instructions  thus  complained 
of,  we  are  of  the  opinion  that  all  the  statements  and  definitions 
contained  in  them  upon  the  subject  of  reasonable  doubt  are 
fully  sustained  by  the  following  cases:  Miller  v.  People,  39 
111.  457;  May  v.  People,  60  111.  119;  Connaghan  v.  People,  88 
111.  460;  Dunn  v.  People,  109  111.  635;  Spies  v.  People,  122 
111.  1,  3  Am.  St.  Eep.  320,  12  N.  E.  865,  17  N.  E.  898;  Collins 
V.  People,  194  111.  506,  62  K  E.  902. 

It  is  also  claimed  by  the  plaintiff  in  error  that  the  following 
instruction,  given  by  the  trial  court  for  the  state,  was  erroneous, 
to  wit:  "You  are  further  instructed  that,  if  you  believe  from 
the  evidence  in  this  case  beyond  a  reasonable  doubt  that  the 
defendant.  Carle,  with  malice  aforethought,  either  expressed  or 
implied,  inflicted  upon  the  deceased.  Hector  McKenzie,  the 
mortal  wound  or  wounds  in  manner  and  form  as  charged  in 
the  indictment  not  in  self-defense  as  the  same  is  defined  in 
these  instructions,  and  not  upon  a  sudden  heat  of  passion, 
caused  by  a  provocation  apparently  sufficient  to  make  the  pas- 
sion irresistible,  and  that  the  said  Hector  McKenzie  did  there- 
after die  from  said  mortal  wound  or  wounds  in  manner  and 
form  as  charged  in  the  indictment,  then  the  jury  sliould  find 
the  defendant  Carle  guilty  of  murder." 

501  rpi^g  objection  made  to  this  instruction  is  that,  after  pre- 
supposing the  existence  of  certain  facts,  the  instruction  con- 
cludes as  follows:  "Then  the  jury  should  find  the  defendant. 
Carle,  guilty  of  m.urder."  It  is  said  that  this  form  of  instruc- 
tion has  been  condemned  in  the  cases  of  Steiner  v.  People,  187 
111.  244,  58  N.  E.  383,  Panton  v.  People,  114  111.  505,  2  N".  E. 
411,  and  Lynn  v.  People,  170  111.  527,  48  N.  E.  964.  The  in- 
etruction  here  under  consideration  differs  materially  from  those 
given  in  the  cases  referred  to,  and  those  cases  are  clearly  distin- 
guishable from  the  case  at  bar. 
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The  instruction  in  the  case  at  bar,  unlike  tliat  in  Steiner's 
case,  contains  this  clause:  "Xot  in  self-defense  as  the  same 
is  defined  in  these  instructions/'  This  clause  contains  the 
element  of  apparent  danger,  which  was  wanting  in  the  instruc- 
tion in  Steiner's  case.  In  the  latter  case  the  instruction,  be- 
fore the  conclusion  thereof,  did  not  contain  every  material 
element  necessary  to  warrant  the  conclusion  thereof.  Here, 
instruction  numbered  11  does  contain  all  the  elem.ents  of  the 
crime  of  murder  in  the  facts  which  it  assumes  to  exist;  and 
if  those  elements  were  established  by  the  testimony,  it  was 
the  duty  of  the  jury  to  fmd  the  defendant  guilty  of  murder. 
This  being  so,  the  concluding  words  were  proper.  It  is  not 
error  to  give  an  instruction,  reciting  every  essential  fact  nec- 
essary to  constitute  the  crime  of  murder,  and  authorizing  the 
jury  to  fmd  the  accused  guilty  thereof,  if  they  believe  the  facta 
recited  therein  to  have  been  proved  beyond  a  reasonable  doubt, 
because,  if  all  the  facts  constituting  such  crime  have  been 
proved  beyond  a  reasonable  doubt,  the  law  does  not  authorize 
a  conviction  for  a  less  offense.  The  distinction  between  sucli 
an  instruction  as  that  in  the  case  at  bar,  and  such  instruc- 
tions as  were  under  consideration  in  the  three  cases  referred 
to  by  counsel,  is  pointed  out  in  the  recent  case  of  Crowell  v. 
People,  190  111.  508,  GO  N.  E.  872.  In  the  latter  case,  this 
court,  in  speaking  of  Stciner^'s  case  said  (page  518  of  114  III, 
and  page  875  of  GO  N.  E.)  :  "Tlie  instruction  was  condemned 
for  ^^'-^  ignoring  the  doctrine  of  apparent  danger  in  cases 
of  self-defense,  and  the  facts  stated  were  for  that  reason  not 
sufficient  to  constitute  murder.  For  aught  that  was  stated  in 
that  instruction  it  might  have  been  apparently  necessary  to 
inflict  the  mortal  wound  in  self-defense,  and  a  direction  to  find 
the  defendant  guilty  of  murder  or  anything  else  upon  such 
an  hypothesis  was  erroneous.  No  authority  has  been  cited 
where  an  instruction  was  condemned  which  was  free  from  ob- 
jection and  applied  to  the  facts  of  the  particular  case,  and 
which  contained  every  element  necessary  to  constitute  the 
particular  crime."  Here,  the  court  not  only  instructed  the  jury 
*'that,  under  an  indictment  for  murder,  they  may  find  the  de- 
fendant guilty  of  murder,  or  they  may  find  the  defendant  guilty 
of  manslaughter,"  but  the  court  gave,  both  in  behalf  of  the 
state  and  in  behalf  of  the  plaintiff  in  error,  full  and  clear  in- 
structions defining  self-defense,  aa  referred  to  in  the  above 
quoted  clause  from  instruction  numbered  11. 

For  example,  the  court  gave,  on  behalf  of  the  plaintiff  in 
error,  instruction  numbered  2,  which  is  as  follows: 


214  American  State  Eeports,  Vol,  93.        [Illinois, 

"ITie  court  further  instructs  the  jury  that  a  person  need 
not  be  in  actual  imminent  peril  of  his  life,  or  of  great  bodily 
harm,  before  he  may  slay  his  assailant;  it  is  sufficient  if,  in 
good  faith,  he  has  a  reasonable  belief,  from  the  facts  as  they 
appeared  at  the  time,  that  he  is  in  such  imminent  peril.  The 
rule  of  law  on  the  subject  of  self-defense  is  this:  ^Vhe^e  a 
man  in  the  lawful  pursuit  of  his  business  is  attacked,  and 
when,  from  the  nature  of  the  attack,  there  is  reasonable  ground 
to  believe  that  there  is  a  design  to  take  his  life  or  to  do  him. 
great  bodily  harm,  and  the  party  attacked  does  so  believe, 
then  the  killing  of  the  assailant  under  such  circumstances  will 
be  excusable  or  justifiable  homicide,  although  it  should  after- 
ward appear  that  no  injury  was  intended  and  no  real  danger 
existed." 

Several  other  instructions  to  the  same  effect  were  given  to 
the  jury  upon  this  subject.  "We  are  of  the  opinion  '^"^  that 
the  court  committed  no  error  in  giving  instruction  numbered 
11,  here  objected  to. 

3.  It  is  furthermore  contended,  on  the  part  of  the  plain- 
tiff in  error,  that  the  trial  court  erred  in:  not  compelling  the 
state  to  call  Charles  S.  Marshall,  an  eye-witness  of  the  shoot- 
ing, and  whose  name  was  indorsed  upon  the  back  of  the  in- 
dictment. The  court  committed  no  error  in  this  respect.  It 
has  been  held  by  this  court  that,  under  the  practice  in  this 
state,  the  prosecution  is  not  compelled  to  introduce  all  the 
witnesses  whose  names  are  on  the  back  of  the  indictment: 
Bressler  v.  People,  117  111.  422,  8  N.  E.  62. 

It  is  claimed,  however,  that  the  court  erred  "in  allowing 
the  state's  attorney  to  discredit  him  [Marshall]  in  advance 
with  the  jury."  The  charge  that  the  state's  attorney  discred- 
ited the  witness,  Marshall,  is  based  upon  the  fact  that  the 
state's  attorney,  just  before  closing  his  case,  announced  to  the 
court  as  follows:  "If  the  court  please,  there  is  another  witness, 
Charles  Marshall,  who,  the  evidence  discloses,  was  in  the  sa- 
loon at  the  time,  and  whom  the  state  does  not  want  to  call  as 
a  witness.  He  is  here,  and  either  side  can  call  him,  or  the 
court  can  call  him.  I  shall  request  the  court  to  call  him,  so 
both  sides  can  cross-examine  him.  He  is  a  witness  at  the  scene 
and  I  think  ought  to  be  called."  The  attorney  for  the  de- 
fense then  said:  "I  think  it  is  the  duty  of  the  state  to  place 
upon  the  witness  stand  all  witnesses  present  at  the  shooting, 
especially  such  as  are  placed  upon  the  back  of  the  indict- 
ment."    The  court  then  said:  "Is  there  any  reason  why  this 
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course  should  be  pursued?"  The  state's  attorney  replied: 
"Because  the  state  will  not  vouch  for  his  testimony — will  not 
guarantee  its  truth."  The  court  then  stated  that  "the  court 
will  call  him."  Marshall  then  took  the  stand,  and  was  exam- 
ined by  the  court,  and  was  cross-examined  both  by  counsel 
for  the  plaintiff  in  error  and  by  the  state's  attorney. 

504  We  are  unable  to  say  that  there  was  anything  improper 
in  the  remarks  of  the  state's  attorney  upon  this  subject. 
Where  the  state's  attorney  knows  that  a  witness  was  present 
at  the  scene  of  the  killing,  but  for  some  reason,  either  because 
he  has  no  confidence  in  the  witness,  or  for  any  other  reason, 
he  may  doubt  his  veracity  or  integrity,  he  is  not  obliged  to 
call  such  witness.  In  such  case  the  court  may  call  the  wit- 
ness, and  leave  him  open  for  cross-examination  by  either  side. 
The  state's  attorney  is  invested  with  a  certain  discretion  in 
the  matter  of  calling  witnesses  for  the  state.  Inasmuch  as 
the  court  made  it  necessary  for  the  state's  attorney  to  announce 
the  ground,  upon  which  he  exercised  his  discretion,  the  state- 
ment, that  the  people  would  not  vouch  for  the  testimony  of 
the  witness  or  guarantee  its  truth,  was  not  improper,  and 
was  not  a  challenge  of  the  truth  or  veracity  of  the  witness. 

4.  The  defense  charges  that  the  trial  court  erred  in  exclud- 
ing evidence  that  the  deceased  was  a  dangerous,  vicious  man, 
accustomed  to  go  armed,  and  that  the  plaintiff  in  error  had 
knowledge    of   this   fact. 

The  rule  upon  this  subject,  as  stated  by  Wharton  in  his 
work  on  Criminal  Evidence,  section  84,  is  as  follows:  "It  is 
admissible  for  the  defendant,  after  having  first  established 
that  he  was  assailed  by  the  deceased,  and  in  apparent  danger, 
to  prove  that  the  deceased  was  a  person  of  ferocity,  brutality, 
vindictivencss  and  excessive  strength."  In  Cannon  v.  People, 
141  111.  270,  30  N.  E.  1027,  this  court,  in  commenting  upon 
the  statement  thus  made  by  Wharton,  said  (page  281  of  141 
III,  and  page  1029  of  30  N.  E.)  :  "When  the  de'fendant  is  the 
assailant  or  commences  the  affray,  he  will  not  be  entitled  to 
show  in  defense  the  vicious  or  wicked  disposition  of  the  per- 
son whom  he  has  slain.  Having  sought  and  brought  on  the 
affray,  he  cannot  shield  himself  from  punishment  for  the  homi- 
cide by  showing  that  he  aroused  the  vicious  or  wicked  passions 
of  the  party  killed.  But  when  evidence  is  submitted  from 
which  the  court  can  see  that  the  jury  **"**  may,  if  they  give 
it  credence,  find  that  the  party  killed  was  the  assailant,  and 
that  the  defendant  acted  in  self-defense,  such  evidence  becomes 
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admissible,  as  tending  to  show  the  circumstances  by  which  the 
defendant  was  surrounded,  and  the  extent  of  the  apparent 
danger  to  his  life  or  person,  and  from  which  he  might  be  jus- 
tified in  believing  that  his  life  was  in  danger,  or  that  he  was 
in  danger  of  suffering  great  bodily  harm  at  the  hands  of  the 
assailant,  and  illustrating  to  the  jury  the  motive  by  which  he 
was  influenced.  It  appears,  however,  that  the  evidence  was 
offered  before  the  defendant  testified,  and  was  rejected,  and 
that  it  was  not  again  offered  after  his  testimony.  At  the 
time  it  was  offered  there  was  no  evidence  showing  that  the 
deceased  was  the  assailant,  and  the  evidence  was  then  properly 
excluded.  If  the  defendant  desired  the  evidence  to  go  to  the 
jury,  it  should  have  been  offered  after  the  introduction  of  the 
evidence  tending  to  show  the  assault  by  the  deceased." 

At  the  time  when  counsel  for  plaintiff  in  error  sought  to 
call  out  evidence  of  this  character  upon  cross-examination  of 
one  or  more  of  the  witnesses  of  the  state,  no  evidence  had  been 
introduced  that  in  any  way  tended  to  show  that  the  deceased, 
j\IcKenzie,  had  made  an  attack  upon  the  plaintiff  in  error. 
On  the  contrary,  it  appeared  up  to  that  time,  that  McKenzie 
was  shot  while  he  was  unarmed  and  standing  at  the  bar  of 
the  saloon,  and  liad  his  back  turned  to  the  plaintiff  in  error. 
After  plaintiff  in  error  had  introduced  testimony  tending  to 
show  that  the  deceased  had  threatened  to  shoot  the  plaintiff 
in  error,  and  had  drawn  a  revolver  upon  him,  then  it  was 
proper  for  the  plaintiff  in  error  to  introduce  evidence  showing 
that  the  deceased  was  a  dangerous  and  vicious  man;  and  there- 
after such  evidence  was  introduced,  and  was  admitted.  The 
trial  court  did  not  exclude  proper  evidence,  when  offered  at 
the  proper  time,  that  the  deceased  was  a  dangerous  and  vicious 
man  and  accustomed  to  go  armed;  nor  was  evidence  of  the 
defendant's  knowledge  ******  of  this  fact  excluded.  On  the 
contrary,  all  the  evidence  offered  upon  this  subject  at  the 
proper  time  was  admitted  by  the  court.  If  there  was  evidence 
to  be  had  upon  this  subject  which  is  not  now  in  the  record, 
it  is  because  counsel  for  plaintiff  in  error  failed  to  recall 
the  witnesses  on  this  subject  after  the  condition  of  the  testi- 
mony made  the  evidence  of  such  witnesses  admissible. 

5.  Several  other  objections  are  made  by  counsel  for  plaintiff 
in  error  to  the  action  of  the  court  below,  one  of  which  is  that 
the  court  excluded  the  testimony  of  a  witness,  named  Neil 
O'Brien,  as  to  what  was  said  by  plaintiff  in  error  to  him  and 
by  him  to  plaintiff  in  error,  in  reference  to  going  into  Kelly's 
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saloon  to  get  the  package  already  spoken  of.  Plaintiff  in  error 
sought  to  show  that,  after  he  had  been  twice  in  the  saloon  of 
Kelly  that  evening,  and  at  about  11  o'clock,  he  met  O'Brien 
near  the  saloon,  and  had  a  conversation  with  him  in  reference 
to  going  after  the  package.  There  was  no  error  in  excluding 
this  testimony,  as  it  was  not  competent.  O'Brien  was  a  wit- 
ness called  by  the  defense,  and  it  was  sought  to  show  by  him 
what  Carle  had  said  to  him  in  the  absence  of  the  deceased, 
and  while  they  were  alone  together,  standing  upon  the  street. 
To  admit  proof  of  this  kind  would  have  been  to  permit  the 
plaintiff  in  error.  Carle,  to  make  evidence  for  himself  by  prov- 
ing statements  that  he  made  to  third  persons,  not  in  the  pres- 
ence of  the  deceased.  Plaintiff  in  error  was  permitted  to  state, 
wlien  he  was  on  the  stand,  that  he  went  to  the  saloon,  as  well 
when  he  visited  it  the  third  time  as  when  he  visited  it  the  first 
time,  in  order  to  get  the  package  already  referred  to.  He  thus 
succeeded  in  placing  before  the  jury  his  own  statement,  that 
his  object  in  going  there  was  to  get  the  package,  and  not  to 
provoke  a  difficulty  with  the  deceased,  or  to  kill  the  latter. 

It  is  also  claimed  by  plaintiff  in  error  that  the  court  erred 
in  pcrmittting  the  state,  upon  the  cross-examination  of  the 
woman  Mary  Mollway,  to  ask  her  about  her  °"^  separation 
from  her  husband,  and  about  the  fact  of  her  living  apart  from 
her  husband.  An  examination  of  her  testimony  upon  this 
subject  shows  that  she  volunteered  the  answer  that  she  was 
living  apart  and  separate  from  her  husband,  without  being 
asked  questions  which  were  necessarily  calculated  to  elicit  such 
a  reply.  Her  answers  upon  the  subject  were  not  strictly  re- 
sponsive to  the  questions  asked  her  upon  the  cross-examination, 
and  were  volunteered  on  her  part. 

It  is  insisted  upon  by  plaintiff  in  error  that  the  attempt 
to  impeach  the  plaintiff  in  error  was  unsuccessful.  Two  wit- 
nesses testified  that  the  reputation  of  plaintiff  in  error  for 
iruth  and  veracity  in  the  neighborhood  in  which  he  lived  was 
bad,  and  that  they  would  not  believe  him  under  oath;  and  no 
testimony  was  offered  by  the  defense  to  contradict  or  offset 
this  impeaching  testimony,  introduced  by  the  state.  Whether 
or  not  the  effort  to  impeach  plaintiff  in  error  was  successful 
was  a  matter  for  the  determination  of  the  jury,  and  Was  en- 
tirely a  question  of  fact. 

It  is  also  strenuously  urged  by  the  plaintiff  in  error  that  he 
was  a  reputable  citizen  working  for  his  living  as  a  tailor. 
Whatever  evidence  there  was,  showing  that  he  was  a  reputable 


218  American  State  Eeports,  Vol.  93.        [Illiuoia, 

citizen,  was  presented  to  the  jury,  and  was  for  their  consid- 
eration. There  was  evidence  tending  also  to  show  that  he 
was  an  associate  of  criminal  characters,  both  men  and  women, 
and  a  frequenter,  at  all  hours  of  the  night,  of  saloons  where 
intoxicating  liquors  were  sold.  No  ruling  of  the  trial  court 
is  called  to  our  attention  upon  the  question,  whether  the  plain- 
tiff in  error  was  a  reputable  character  or  a  disreputable  char- 
acter, that  requires  any  action  on  our  part. 

We  discover  no  error,  which  would  justify  us  in  reversing 
the  judgment  of  the  criminal  court  of  Cook  county.  Accord-" 
ingly,   that  judgment  is   affirmed. 


In  a  Criminal  Trial,  the  prosecution  is  not  bound  to  call  wit- 
nesses at  the  request  of  the  accused.  If  he  requires  their  testi- 
mouy,  he  must  call  them  himself:  Keller  v.  State,  123  Ind.  110, 
18  Am.  St.  Rep.  318,  23  N.  E,   1138. 

Evidence  of  the  Bad  or  Dangerous  CMractcr  of  the  deceased  is  ad- 
missible in  trials  for  murder  only  when  it  is  shown  prima  facie  that 
the  accused  was  assailed,  or  that  some  act  on  the  part  of  the  de- 
ceased was  done  which  would  arouse  a  reasonable  belief  of  im- 
minent peril  to  life  or  limb:  Garner  v.  State,  28  Fla.  113,  29  Am. 
St.  Hep.  232,  19  South.  835;  Karr  v.  State,  100  Ala.  4,  46  Am.  St. 
Eep.  17,  14  South.  8ol;  State  v.  Vallery,  47  La.  Ann.  182,  49  Am. 
St.  Eep.  383,   16  South.  745. 

On  the  Impeachment  of  Witnesses,  see  the  monographic  note  to 
Lodge  V.  State,  82  Am.  St.  Eep.  25-68. 


ELGIN,  JOLIET  AND  EASTEEN  EAILWAY  COMPANYI 
V.  BATES  MACHINE  COMPANY. 

[200  111.  636,  66  N.  E.  326.] 

CAREIERS— Liability  of  for  Connecting  Lines.— Under  a  bill 
of  lading  constituting  a  through  freight  contract,  the  receiving 
carrier  is  answerable  for  any  injury  or  damage  occurring  to  the 
goods  during  the  transit,  though  on  the  line  of  a  connecting  car- 
rier,    (p.    220.) 

CARRIERS— Through  Freight  Contract,  What  is.— A  bill  of 
lading  showing  the  receipt  by  the  carrier  of  goods  to  be  transported 
"to  destination,  if  on  its  road,  or  otherwise  to  the  place  on  its 
road,  where  the  same  is  to  be  delivered  to  any  connecting  carrier," 
tut  not  stating  any  point  where  the  goods  are  to  be  delivered  to 
another  carrier,  nor  the  portion  of  the  freight  that  was  to  be  paid 
the  receiving  or  the  connecting  carrier,  is  a  through  freight  con- 
tract,    (p.  220.) 

J.  L.  O'Donnell,  for  the  appellant. 
Gamsey  &  Knox,  for  the  appellee. 
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®^'*  RICKS,  J.  This  was  a  suit  bc^n  by  appellee  in  the 
circuit  court  of  WiU  county,  against  appellant,  for  the  recov- 
ery of  the  value  of  a  fly-wheel  shipped  by  appellee  from  Joliet 
to  Tjouisville,  Kentucky.  The  shipment  was  made  via  appel- 
lant's railway,  and  was  mounted  and  loaded  by  appellee  on 
a  car  furnished  by  appellant.  The  receipt  for  the  shipment 
was  as  follows: 

"Joliet,  111.,  July  14,  1899. 

"Received  from  Bates  Machine  Company  by  the  E.,  J.  &  E. 
— C.  G.  &  L.  R.  R.  in  apparent  good  order,  except  as  noted, 
the  packages  described  below  (contents  and  value  unknown), 
marked  and  consigned  as  indicated,  which  said  company  agrees 
to  transport  with  as  reasonable  dispatch  as  its  general  business 
will  permit,  to  destination,  if  on  its  road,  or  otherwise  to  the 
place  on  its  road  where  same  is  to  be  delivered  to  any  connect- 
ing carrier.  Through  rate  of  freight  as  designated  below  is 
hereby  guaranteed  by  this  company.  Rate  15c  per  cwt.  Joliet, 
111.,  to  Joliet  via  Louisville,  Ky. 


CONSIGNEE.                      DESTINATION  AND  MAEKS. 

DESCRIPTION. 

WEIGHT 

Hope  Worsted  Mills             E.  J.  &  E. 
Co.                                             " 
Louisville,  Ky.               Statv  Eng's 
0    &  L. 

Car  No.  1528^ 
117^ 

Subjoct  to 
Correction. 

48,000 

B.L.&C.    c<-p    j^    McMANUS,   Agent." 

Tlie  wheel  was  carried  by  appellant  to  Dyer,  Indiana.  At 
that  point  the  car  containing  said  wheel  was  turned  over  to 
the  ]\ronon  road,  and  while  in  the  care  of  the  latter  road  the 
wheel  was  broken  and  totally  destroyed  in  value.  The  cause 
was  submitted  to  the  court  without  a  jury,  and  there  was  a 
finding  and  judgment  in  favor  of  appellee  for  twelve  hundred 
dollars.  Upon  appeal  to  the  appellate  court  the  judgment  was 
affirmed. 

Two  reasons  are  urged  why  the  case  should  be  reversed: 
1.  That  the  court  erred  in  refusing  to  find  that  the  liability 
of  appellant  be  limited  to  its  own  line;  "•'"  and  2.  That  the 
proof  shows  that  the  proximate  cause  of  the  injury  to  the  fl}'- 
whcel  was  the  improper  loading  of  the  same  by  appellee. 

The  bill  of  lading  offered  in  evidence  was  a  "through 
freight"  contract,  and  the  undertaking  of  the  appellant  was 
to  carry  the  fly-wheel  safely  from  Joliet  to  Louisville,  Ken- 
tucky, and  it  was  liable  for  any  injury  or  damage  that  might 
occur  to  the  goods  in  transit,  either  upon  its  own  line  or  that 
of  a  connecting  carrier,  unless  its  liability  was  limited  by  con- 
tract: Chicago  etc.  Ry.  Co.  v.  Simon,  160  111.  G48,  43  N.  E. 
596;  Toledo  etc.  Ry.  Co.  v.  Merriman,  52  111.  123,  4  Am.  Rep. 
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690;  Chicago  etc.  Ey.  Co.  v.  Calumet  Stock  Farm,  194  111.  9, 
88  Am.  St.  Eep.  68,  61  F.  E.  1095 ;  Illinois  Central  R.  R.  Co. 
V.  Carter,  165  111.  570,  46  N.  E.  374. 

In  Toledo  etc.  Ry.  Co.  T.'Merriman,  52  111.  123,  4  Am.  Rep. 
590,  the  bill  of  lading  provided  that  appellant  would  transport 
the  freight  "over  the  line  of  this  railway  to  the  company's 
freight  station  at  its  terminus,  and  deliver  in  like  good  order 
to  the  consignee  or  owner,  or  to  such  company  (if  the  same 
are  to  be  forwarded  beyond  the  limits  of  this  railway),  whose 
line  may  be  considered  a  part  of  the  route  to  the  place  of  des- 
tination of  said  goods  or  packages,  it  being  distinctly  under- 
stood that  the  responsibility  of  this  company  as  a  common 
carrier  shall  cease  at  the  station  where  such  goods  are  deliv- 
ered to  such  persons  or  carrier."  In  that  case,  as  in  this,  it 
was  contended  that  appellant  was  not  liable  as  common  carrier 
beyond  the  terminus  of  its  road,  and  that  as  it  was  not  shown 
the  loss  happened  on  its  road  appellee  could  not  recover.  In 
discussing  this  question  the  court  said:  "This  defense  is  ut- 
terly groundless,  as  the  receipt  or  bill  of  lading  offered  in 
evidence  shows  upon  its  face  it  was  a  'through  freight  contract,' 
and  it  was  in  proof  by  the  defendant's  agent  that  freight  re- 
ceived by  this  company  as  through  freight  was  never  unloaded 
or  delivered  at  their  terminus,  but  forwarded  on  to  its  place 
of  destination  in  the  cars  in  which  it  was  received." 

^^'^  We  regard  the  contract  in  the  case  cited  as  a  contract 
much  more  favorable  to  appellant's  position  than  is  the  one 
now  before  us.  We  are  unable  to  find  an3'thing  in  the  bill 
of  lading  which  limits  the  liability  to  loss  or  damage  occur- 
ring upon  its  own  line.  Neither  the  point  of  destination  on 
appellant's  road  was  mentioned  in  the  contract,  nor  was  the 
road  to  which  appellant  intended  to  deliver  the  car  for  car- 
riage from  its  terminus  to  the  point  of  destination  mentioned, 
nor  was  the  proportion  of  freight  that  was  to  be  paid  to  ap- 
pellant and  to  the  connecting  carrier  stated.  In  fact,  there 
was  simply  a  through  freight  rate  of  fifteen  cents  per  hundred- 
weight fixed.  The  undisputed  evidence  in  this  case  shows  that 
the  car  in  which  this  wheel  was  loaded  was  treated  by  appel- 
lant as  a  through  car,  and,  in  fact,  the  wheel  was  sent  there- 
in to  the  point  of  destination,  and  there  is  no  evidence  tend- 
ing to  show  that  any  other  rule  obtained  with  this  company 
in  shipping  through  freight  that  was  to  be  delivered  to  con- 
necting lines.  We  think  Toledo  etc.  Ry.  Co.  v.  Merriman, 
52  111.  123,  4  Am.  Rep.  590,  decisive  of  the  case  at  bar. 
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Tlie  defense  that  the  proximate  cause  of  the  injury  to  the 
fly-wheel  was  the  improper  loading  by  appellee  was  an  issue 
of  fact,  and  this  has  been  determined  adversely  to  appellant 
by  the  trial  and  appellate  courts.  There  is  a  conflict  of  evi- 
dence upon  this  issue,  hence  the  finding  of  the  trial  and  ap- 
pellate courts   is  conclusive. 

Finding  no  error  in  the  record  the  judgment  will  be  aflBrmed. 

A  Railroad  Company  receiving  goods  consigned  to  a  place  beyond 
the  terminus  of  its  own  line  undertakes  to  convey  them  safely  to 
the  point  of  destination,  and  is  liable  for  their  loss  on  connecting 
lines:  Falvey  v.  Georgia  R.  E.,  76  Ga.  597,  2  Am.  St.  Rep.  58; 
Alabama  etc.  R.  R.  Co.  v,  Thomas,  89  Ala.  294,  18  Am.  St,  Rep. 
]19,  7  South.  762;  Savannah  etc.  Ry.  Co.  v.  Pritchard,  77  Ga.  412, 
4  Am.  St.  Eep.  92,  1  S.  E.  2G1;  Cavallaro  v.  Texas  etc.  Ry,  Co.,  110 
Cal.  348,  52  Am.  St.  Rep.  94,  42  Pac.  918;  Central  R.  K  Co.  v. 
Hasselkus,  91  Ga.  382,  44  Am.  St.  Rep.  37,  17  S.  E.  838. 
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STATE  V.  BAEKER. 

[116  Iowa,  96,  89  N.  W.  204.] 
MUNICIPAL  CORPORATIONS— City  Officers— Quo  Warranto. 
A  citizen  and  taxpayer  residing  in  a  city,  who  contributes  to  the 
Support  of  its  water  supply  system,  is  interested  in  the  appointment 
of  trustees  therefor,  so  as  to  be  entitled  to  maintain  quo  warranto 
proceedings  to  test  the  validity  of  their  appointment,  under  a  stat- 
ute conferring  such  right  upon  any  citizen  having  an  "interest" 
upon  the  refusal  of  the  county  attorney  to  act.     (p.  224.) 

MUNICIPAL  CORPORATIONS— City  Officers— Quo  Warranto. 

The  superintendent  of  a  city  waterworks  system  has  such  interest 
in  the  validity  of  a  statute  providing  for  the  appointment  of  trustees 
and  a  new  superintendent  for  such  system,  as  to  entitle  him  to 
maintain  a  quo  warranto  proceeding  to  test  the  validity  of  such  stat- 
utei     (p.    224.) 

CONSTITUTIONAL  LAW— Muncipal  Control.— A  statute  au- 
thorizing a  district  court  to  appoint  trustees  for  city  waterworks  in 
cities  of  the  first  class  is  unconstitutional,  as  taking  from  the  city 
the  right  of  local  self-government,  and  as  devesting  the  city  of  the 
management  and  control  of  its  property,     (p.  230.) 

CONSTITUTIONAL  LAW.— Powers  not  in  Themselves  Judi- 
cial, and  not  to  be  exercised  in  the  discharge  of  the  functions  of  the 
judicial  department  cannot  be  conferred  on  courts  or  judges  desig- 
nated bv  the  constitution  aa  part  of  the  judicial  department  of  the 
State,     (p.    232.) 

CONSTITUTIONAL  LAW— Appointment  of  Municipal  Offi- 
cers.— A  statute  authorizing  the  appointment  of  trustees  for  a  city 
water  supply  system  by  a  district  court,  in  advance  of  litigation  or 
dispute  concerning  the  management  or  control  of  such  system,  is  un- 
constitutional, as  authorizing  the  performance  by  such  court  of  non- 
judicial functions,  foreign  to  the  exercise  of  judicial  powers  conferred 
on  such  court  by  the  constitution,     (p.  233.) 

F.  E.  Gill,  Quick  &  Carter,  and  Swan,  Lawrence  &  Swan,  for 
the  appellant. 

K.  J.  Chase,  for  the  appellees. 

(222) 
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**''  DEEMER,  J.  The  twenty-sixth,  twenty-seventh  and 
twenty-eighth  general  assemblies  passed  acts  creating  a  board 
of  waterworks  trustees  for  cities  of  the  first  class,  and  author- 
izing the  appointment  of  such  board  by  the  district  court  of 
the  county  in  which  such  cities  are  located:  See  Code,  sees. 
742-750;  Acts  27th  General  Assembly,  c.  23;  Acts  28th  Gen- 
eral Assembly,  c.  25.  Sioux  City  is  a  city  of  the  first  class, 
and  has  owned  and  operated  its  waterworks  system  since  the 
year  1885.  In  the  year  1898  the  then  mayor  made  application 
to  the  district  court  of  Woodbury  county  for  the  appointment 
of  a  board  of  trustees  for  the  system,  under  the  provisions  of 
the  acts  of  the  legislature  hitherto  mentioned.  Pursuant  to 
this  application,  the  four  judges  of  the  fourth  judicial  district, 
in  which  Woodbury  county  is  situated,  met  in  Sioux  City,  and 
appointed  the  defendants  as  trustees  of  the' system.  Defendant 
Spaulding  refused  to  serve,  and  defendant  Allison  ^®  was  ap- 
pointed in  his  place.  Three  of  the  judges  who  participated  in 
the  conference  and  assisted  in  the  selection  of  the  trustees  were 
and  are  nonresidents  of  Woodbury  county,  but  the  other  was 
and  is  a  resident  of  Sioux  City.  The  persons  so  appointed  filed 
bond  in  a  sum  fixed  by  the  district  court,  and  at  once  assumed 
control  of  the  waterworks  system,  entered  upon  the  discharge 
of  their  duties,  and  have  since  been  in  the  exclusive  possession, 
control  and  management  of  the  system.  The  relator  is  a  res- 
ident citizen  and  taxpayer  of  the  city  of  Sioux  City,  and  a  con- 
tributor to  the  support  of  the  waterworks  system.  Intervener 
was,  on  the  third  Monday  of  March,  in  the  year  1899,  appointed 
by  the  city  council  of  the  city  of  Sioux  City  to  the  office  of 
superintendent  of  the  waterworks  system.  He  duly  qualified 
as  such,  and  he  and  the  plaintiff,  before  the  commencement  of 
this  proceeding,  each  made  demand  on  the  county  attorney  to 
bring  action  to  test  the  validity  of  the  defendants'  appointment, 
and  the  constitutionality  of  the  acts  under  which  the  appoint- 
ments were  made.  The  city  council  also  passed  a  resolution 
authorizing  the  commencement  of  the  action.  As  the  county 
attorney  refused  to  bring  the  suit,  the  relator  commenced  it, 
and  Robson,  the  superintendent  appointed  by  the  council,  in- 
tervened, and  asked  the  same  relief  as  relator.  Such,  in  brief, 
13  a  statement  of  the  more  important  facts  in  the  case,  and 
the  questions  of  law  involved  are  so  well  stated  by  appellees 
counsel  that  we  use  them  as  a  basis  for  this  opinion.  They  are 
as  follows:  "1.  Has  the  legislature  of  Iowa  the  constitutional 
power  to  take  away  from  the  city  council  the  control  and  man- 
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agement  of  the  waterworks,  and  place  such  control  and  man- 
agement in  a  board  of  trustees?  2.  Assuming  that  the  legis- 
lature has  such  power,  are  the  acts  of  the  legislature  in  ques- 
tion unconstitutional  by  reason  of  the  manner  of  the  execution 
of  the  power?  In  other  words,  do  the  provisions  placing  tho 
power  of  appointment  of  the  members  of  the  board  of  trustees 
with  the  district  court  of  Woodbury  county  infringe  any  pro- 
vision of  the  constitution?  ^^  3.  Has  Win  S.  White  such  an 
interest  in  the  questions  involved  as  will  enable  the  court  to 
render  judgment  in  this  case  upon  the  merits  thereof  ?" 

As  a  third  proposition  involves  a  question  of  practice,  it  is 
perhaps  well  to  settle  that  before  proceeding  with  the  merits 
of  the  case.  Section  4316  of  the  Code,  relating  to  quo  war- 
ranto proceedings,  reads  as  follows:  "Sec.  4316.  By  Private 
Persons. — If  the  county  attorney,  on  demand,  neglects  or  re- 
fuses to  commence  the  same,  any  citizen  of  the  state  having  an 
interest  in  the  question  may  apply  to  the  court  in  which  the 
action  is  to  be  commenced,  or  to  the  judge  thereof,  for  leave  to 
do  so  and,  upon  oljtaining  such  leave  may  bring  and  prosecute 
the  action  to  final  judgment."  It  is  admitted  that  the  county 
attorney  refused  to  bring  the  action,  and  the  only  question  for 
decision  on  this  branch  of  the  case  is.  Has  the  relator  such  an 
interest  in  the  question  as  that  he  may  apply  to  the  court  for 
leave  to  do  so?  We  tliink  he  has  such  interest.  A  private  cit- 
izen and  taxpayer  is  undoubtedly  interested  in  the  duties  re- 
quired of  tlie  several  public  officials  who  are  authorized  to  levy 
taxes.  This  is  not  a  contest  over  an  office,  as  were  many  of 
the  cases  cited  in  appellees'  brief,  but  a  matter  of  public  inter- 
est in  which  relator  has  a  special  interest  by  reason  of  being  a 
contributor  to  the  funds:  State  v.  City  of  Des  IMoincs,  96  Iowa, 
521,  59  Am.  St.  Eep.  381,  65  N.  W.  818;  Cochran  v.  McCleary, 
23  Iowa,  75;  State  v.  School  Dist.,  29  Iowa,  264;  State  v.  Fi- 
delity Casualty  Co.,  77  Iowa,  648,  42  N.  W.  509;  Ford  v. 
Town  of  North  Des  ]\roines,  80  Iowa,  637,  45  K  W.  1031 ;  State 
V.  P>ailey,  7  Iowa,  390 ;  Brockman  v.  City  of  Creston,  79  Iowa, 
587,  44N.  W.  822,  State  v.  City  of  Des"  Moines,  9G  Iowa,  521, 
59  Am.  St.  Rep.  381,  65  F.  W.  818,  is  conclusive  of 
the  point.  As  we  have  said,  if  this  were  a  contest 
over  the  right  to  hold  office,  relator  should  have  shown 
that  he  was  elected  or  appointed  to  that  office;  or  if  it 
had  been  an  action  to  dissolve  the  corporation,  perhaps  he  could 
not  have  maintained  the  suit.  But  it  is  neither,  and  under 
our  statute  there  seems  to  be  no  doubt  of  his  right  to  sue.     In 
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any  event,  the  intervener  was  entitled  to  ^^^  maintain  the  ac- 
tion, because  he  had  been  appointed  to  the  office  of  superin- 
tendent of  the  system  pursuant  to  an  ordinance  adopted  by  the 
city.  See,  as  further  sustaining  our  conclusions  on  this  point: 
Darrow  v.  People,  8  Colo.  417,  8  Pac.  6G1 ;  Churchill  v.  Walker, 
08  Ga.  GSl;  State  v.  Martin,  46  Conn.  479;  Taggert  v.  James, 
73  Mich.  234,  41  N.  W.  262 ;  Commonwealth  v.  Meeser,  44  Pa. 
St.  311;  People  v.  Londoner,  13  Colo.  303,  22  Pac.  764. 

The  other  points  presented  involve  constitutional  questions 
that,  to  some  extent  at  least,  are  new  to  the  courts  of  this  state. 
Preliminary  to  a  discussion  of  the  propositions  involved,  it 
is  v/ell  to  determine  the  powers,  duties  and  functions  of  a  mu- 
nicipal corporation.  Judge  Dillon,  in  his  masterly  work  on 
such  corporations,  gives  an  interesting  and  exhaustive  history 
ot  their  origin,  growth,  and  development.  Within  the  limits 
of  a  judicial  opinion  it  is  manifestly  impossible  to  do  more  than 
fctate  in  the  most  general  way  some  well-established  historical 
facts  regarding  the  development  of  municipalities.  Man  has 
ever  been  gregarious  by  nature,  and,  emerging  from  a  state  of 
barbarism,  he  naturally  sought  the  society  and  fellowship  of  his 
kind.  Rude  gatherings  and  somewhat  formless  centers  of  popu- 
lation were  the  result,  and  from  these  were  evolved  better  forms 
of  organization  and  higher  degrees  of  compactness,  until  even 
in  remote  antiquity  great  cities  were  established,  which  could 
only  have  been  maintained  by  a  system  of  municipal  govern- 
ment, crude  and  incompetent  at  first,  but  certainly  by  no  means 
contemptible.  The  storied  splendors  of  the  prehistoric  cities 
of  the  old  and  new  world  are  not  wholly  mythical.  Indeed,  the 
general  trend  has  been  from  the  unorganized  to  the  organized; 
from  the  protoplasmic  to  the  more  complex  and  higher  and  more 
efficient  forms  of  life.  In  the  earlier  Hellenic  civilization  the 
city  was  the  state,  governed  in  general  by  the  whole  body  of  free 
citizens,  who  met  and  discussed  all  questions  of  policy.  The 
history  of  Eome  is  simply  an  account  of  the  greatest  municipal 
corporation  ^^^  the  world  has  ever  seen.  The  Roman  republic 
took  its  origin  from  the  city  of  the  Tiber,  and  was  but  a  de- 
velopment and  extension  of  that  city;  and  the  empire  erected 
on  its  foundations  was  remarkable  for  the  power,  influence,  and 
wealth  of  the  municipalities.  During  the  dark  ages  the  cities 
preserved  what  was  left  of  knowledge,  culture,  and  art.  With 
the  dawn  of  the  Renaissance  came  Christianity  and  the  feudal 
system,  and  the  castle  of  the  baron  became  the  unit  of  govern- 
ment.    The  germ  of  the  municipal  corporation  in  England  is 
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to  be  traced  to  the  "farmer  commonwealths"  of  the  early  Teu- 
tons, and  each  "wick,"  "ham,"  "stead,"  or  "tun,"  took  its  name 
from  the  kinsmen  who  dwelt  together  therein.  "Each,  judged 
by  witness  of  the  kinsfolk,  made  laws  in  the  assembly  of  its 
freemen,  chose  leaders  for  its  governance,  and  the  men  who  were 
to  follow  headman  or  ealdorman  to  hundred,  court,  or  war": 
Green's  Short  History  of  English  People,  p.  15,  sec.  2,  p.  93, 
sec.  6;  Angell  and  Ames  on  Corporations,  sec.  21.  As  to  the 
growth  of  English  guilds  and  boroughs,  see  Dillon  on  Municipal 
Corporations,  c.  1 ;  3  Hallam  Middle  Ages,  c.  8 ;  Green's  Short 
History  of  English  People,  c.  4.  Our  own  towns  were  estab- 
lished in  accordance  with  the  English  principles  of  liberty,  but 
they  generally  possess  greater  powers  of  local  self-government 
than  their  English  prototypes;  and,  as  said  by  Cooley  in  his 
work  on  Constitutional  Limitations  (page  223) :  "In  contradis- 
tinction to  those  governments  where  powers  are  concentrated 
in  one  man,  or  in  one  or  more  bodies  of  men,  whose  supervision 
and  active  control  extends  to  all  the  objects  of  government 
within  the  territorial  limits  of  the  state,  the  American  system 
is  one  of  complete  decentralization,  the  primary  and  vital  idea 
of  which  is  that  local  affairs  shall  be  managed  by  local  author- 
ities, and  general  affairs  only  by  the  central  authorities."  See, 
also,  De  Toqueville  on  Democracy  in  America,  tome  1,  64,  96, 
wherein  it  is  said  that  municipal  corporations  form  the  prin- 
ciple of  American  liberty  existing  to  this  day.  The  history  of 
New  ***2  England  towns  is  quite  generally  understood,  and  wo 
need  only  cite  the  following  cases  for  an  epitome  of  their  ori- 
gin and  powers:  Warren  v.  Mayor  etc.,  2  Gray,  84;  Town  of 
Bloomfield  v.  Charter  Oak  Bank,  121  U.  S.  121,  7  Sup.  Ct.  Eep. 
865;  Hill  v.  City  of  Boston,  122  Mass.  344,  23  Am.  Eep.  332; 
Dillon  on  Municipal  Corporations,  sees.  28-30;  Local  Constitu- 
tional History  of  United  States,  by  George  E.  Howard,  vol.  1, 
c.  2.  The  result  of  all  this  discussion  is  a  definition  of  the 
term  as  follows:  "We  may,  therefore,  define  a  municipal  cor- 
poration in  its  historical  and  proper  sense  to  be  the  incorpora- 
tion by  the  authority  of  the  government  of  the  inhabitants  of 
a  particular  place  or  district,  and  authorizing  them  in  their 
corporate  capacity  to  exercise  subordinate  specified  powers  of 
legislation  and  regulation  with  respect  to  their  local  and  inter- 
nal concerns.  This  power  of  local  self-government  is  the  dis- 
tinctive purpose  and  the  distinguishing  feature  of  a  municipal 
corporation  proper":  Dillon  on  Municipal  Corporations,  sec. 
20.     The  only  fault  with  this  definition,  if  there  be  any,  is  that 


Feb.  1902.]  State  v.  Barker.  227 

it  does  not  embrace  the  inhabitants  as  well  as  the  territory,  for 
the  term  embraces  both  the  territory  and  its  inhabitants :  Kelly 
V.  City  of  Pittsburgh,  104  U.  S.  78;  City  of  Galcsburg  v. 
Hawkinson,  75  111.  156.  Under  our  form  of  government  the 
legislature  creates  municipal  corporations,  defines  and  limits 
their  powers,  enlarges  or  diminishes  them  at  will,  points  out 
the  agencies  which  are  to  execute  them,  and  possesses  such  gen- 
eral supervision  over  them  as  it  shall  deem  proper  and  needful 
for  the  public  welfare.  As  to  all  matters  of  public  concern, 
such  as  relate  to  the  performance  by  the  city  of  functions  as  an 
agent  of  the  state,  the  legislature  is  unlimited  in  its  power: 
State  V.  Mason,  153  Mo.  23,  54  S.  W.  524;  People  v.  Mahaney, 
13  Mich.  481.  Neither  the  charter  of  a  municipal  corpora- 
tion nor  any  legislative  act  regulating  the  use  of  property  held 
by  it  for  governmental  purposes  is  a  contract  ^^^  within  the 
meaning  of  the  constitutional  inhibition  of  laws  impairing  the 
obligation  of  contracts  and  where  there  is  no  constitutional  re- 
striction, either  express  or  implied,  upon  the  action  of  the  leg- 
islature, it  has  absolute  control  to  create,  change,  modify,  or 
destroy  such  corporations  at  pleasure:  City  of  Covington  v. 
Kentucky,  173  U.  S.  231,  19  Sup.  Ct.  Rep.  383;  Meriwether 
V.  Garrett,  102  U.  S.  472;  City  of  St.  Louis  v.  Shields,  53 
Mo.  351;  City  of  Mt.  Pleasant  v.  Beckwith,  100  U.  S.  514. 
But  the  legislative  control  of  municipal  corporations  is  not 
without  limitations.  This  immunity  from  unlimited  legisla- 
tive control  has  been  expressly  recognized  by  the  supreme  court 
of  the  United  States  in  City  of  New  Orleans  v.  New  Orleans 
Waterworks  Co.,  142  U.  S.  79,  12  Sup.  Ct.  Rep.  142,  where  it 
is  said  "that  the  municipality,  being  a  mere  agent  of  the  state, 
stands  in  its  governmental  or  public  character  in  no  contract 
relation  with  its  sovereign,  at  whose  pleasure  its  charter  may  be 
amended,  changed,  or  revoked  without  the  impairment  of  any 
constitutional  obligation,  while  with  respect  to  its  private  or 
proprietary  rights  and  interests  it  may  be  entitled  to  the  con- 
stitutional protection."  The  dual  capacity  of  such  a  corporation 
has  long  been  recognized ;  in  other  words,  it  is  in  part  a  public 
agency  of  the  state,  and  in  part  possessed  of  local  franchises 
and  rights,  which  pertain  to  it  as  a  legal  entity  for  its  corpor- 
ate advantage.  The  right  of  a  municipal  corporation  to  hold 
and  manage  property,  to  sue  and  to  be  sued,  and  to  act  generally 
as  a  private  corporation  in  supplpng  local  needs  and  conveni- 
ences, has  been  distinctly  recognized  by  a  long  line  of  well-con- 
sidered cases:  Western  Sav.  Fund  Soc.  v.  City  of  Philadelphia, 
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31  Pa.  St.  175,  72  Am.  Dec.  730;  People  v.  Common  Council  of 
Detroit,  28  Mich.  229,  15  Am.  Rep.  202;  People  v.  Hurlbut,  24 
lUch.  44,  9  Am.  Rep.  103;  People  v.  Draper,  15  N.  Y.  561,  as 
explained  in  People  v.  Albertson,  55  ^^^  IST.  Y.  50;  Glover  on 
Municipal  Corporations,  1,  2,  4,  18,  19;  Dillon  on  Municipal 
Corporations,  4th  ed.,  3a,  8a,  8d,  28;  City  of  St.  Louis  v.  Dorr, 
145  Mo.  479,  68  Am.  St.  Rep.  575,  41  S.  W.  1094,  46  S.  W. 
97G;   State  v.    Denny,   118   Ind.   382,   21   K   E.   252;   State 
V.  :Moorcs,  55  Xeb.  480,  76  N.  W.  175 ;  Proprietors  of  Mt.  Hope 
Cemetery  v.  City  of  Boston,  158  Mass.  509,  35  Am.  St.  Rep. 
615,  33  N.  E.   695;  Elliott  on  Municipal  Corporations,  sec. 
28;  Illinois  Trust  etc.  Bank  v.  City  of  Arkansas  City,  22  C. 
C.  A.  in,  76  Fed.  271;  People  v.  Mayor  etc.  of  City  of  Chi- 
cago, 51  111.  17,  2  Am.  Rep.  278;  Davock  v.  Moore,  105  Mich. 
120,  63  X.  W.  424;  State  v.  Hunter,  38  Kan.  578,  17  Pac.  177; 
State  V.  Kolsem,  130  Ind.  434,  29  N.  E.  595 ;  Wagner  v.  City 
of  Rock  Island,  146  111.  139,  34  N.  E.  545.     Some  of  the  cases 
cited  proceed  on  the  theory  that  the  legislature  has  no  power, 
after  creating  a  municipal  corporation,  to  take  away  from  it 
the  right  of  local  self-government.     The  argument  is  that  the 
intention  to  preserve  and  perpetuate  the  ancient  right  of  local 
self-government,  which  the  law  recognized  as  of  common-law 
origin,  and  having  no  less  than  common-law  franchises,  is  ap- 
parent throughout  the  scope  of  most  American  constitutions. 
Some  of  the  judges  even  go  so  far  as  to  say  "that,  local  self- 
government    having    always  been  a  part  of  the  English    and 
American  systems,  we  shall  look  for  its  recognition  in  any  such 
instrument  [constitution]  ;  and,  if  not  expressly  recognized,  it 
i.<  still  to  be  understood  that  all  these  instruments  are  framed 
with  its  present  existence  and  anticipated  continuance  in  view"; 
"tliat  back  of  all  constitutions  are  certain  usages  and  maxims 
that  have  sprung  from  the  habits   of  life,  mode  of  thought, 
methods  of  trying  facts,  and  mutual  responsibility  in  neigh- 
borhood  interests;  precepts  that  have  come    from   revolutions 
which  overturned  tyrannies;  sentiments  of  manly  independence 
and  self-control,  *""»  which  impelled  our  ancestors  to  summon 
the  local  community  to  redress  local  evils,  instead  of  relying 
upon  king  or  legislature  at  a  distance  to  do  so;  that  form  the 
living  spirit  of  the  lifeless  skeleton  known  as  the  constitution; 
that  gives  it  force  and   attraction,  and  that   distinguishes  it 
from   the   numberless   so-called   constitutions   of   Europe;  and 
that  this  so-called  living  spirit  should  supply  the  interpreta- 
tion of  the  words  of  the  written  charter."     We  are  not  to  be 
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understood  as  fully  approving  all  that  is  said  in  some  of  the 
cases  regarding  the  right  of  local  self-government,  nor  do  we 
mean  to  hold  that  there  is  an  unwritten  constitution  complete 
and  comprehensive  in  itself.     All  that  we  intend  to  announce 
is  that  written  constitutions  should  be  construed  with  reference 
to  and  in  the  light  of  well-recognized  and  fundamental  princi- 
ples lying  back  of  all  constitutions,  and  constituting  the  very 
warp  and  woof  of  these  fabrics.     A  law  may  be  within  the  in- 
hibition of  the  constitution  as  well  by  implication  as  by  ex- 
pression: Page  V.  Allen,  58  Pa.  St.  338,  98  Am.  Dec.  272; 
People  V.  Gillette,  159  N.  Y.  125,  53  N.  E.  755;  Bailey  v. 
Philadelphia  etc.  Co.,  4  Harr.   (Del.)   389,  44  Am.  Dec.  593. 
But  we  will  not  elaborate  this  thought.     Suffice  it  to  say  that 
we  have  already  recognized  the  principles  announced  in  State 
V.  City  of  Des  Moines,  103  Iowa,  76,  64  Am.  St.  Eep.  157,  72 
N".  W.  639,  wherein  it  was  held,  after  referring  with  approval 
to  many  of  the  cases  we  have  cited,  that  the  legislature  could 
not  delegate  the  power  of  municipal  taxation  to  a  board  not 
elected    by    and    immediately  responsible  to  the  people  to  be 
affected  thereby.     This  court,  speaking  through  Kinne,  J.,  said 
there  was  an  implied  limitation  on  the  power  of  the  legislatiire 
to  delegate  the  power  of  taxation.     Eight  of  local  self-govern- 
ment was  also  recognized  in  State  v.  Porkner,  94  Iowa,  1,  62  N". 
W.  772.     Section  25  of  article  1  of  the  constitution  provides 
that  "this  enumeration  of  rights  shall  not  be  construed  to  im- 
pair or  deny  others  retained  by  the  people.'*     Some  of  the  cases 
we  have  cited  hold  to  the  doctrine  that  the  rights  of  the  inhab- 
itants of  a  municipal  ^^^  corporation  to  local  self-government 
is  one  of  tlie  rights  retained  by  the  people.     But  we  need  not 
and  do  not  go  to  tliis  extent,  except  in  so  far  as  private  and 
proprietary  riglits  and  interests  are  concerned,  as  will  herein- 
after appear.     Municipal  corporations  are   recognized  by  the 
constitution,  and  certain  limitations  placed  on  the  power  of 
the  legislature    with    reference    thereto.     Thus  it  is  provided 
that  "no  corporation  shall  be  created  by  special  laws,  but  the 
general  assembly  shall  provide  by  general  law  for  the  organiza- 
tion of  all  corporations  hereafter  to  be  created":  Const.,  art. 
8,  sec.  1.     Section  12  of  the  same  article,  authorizing  the  repeal 
or  amendment  of  all  laws  relating  to  corporations,  has  no  ap- 
plication to  municipal  corporations:  Ex  parte  Pritz,  9  Iowa, 
30.     Section  30  of  article  3  prohibits  the  passage  of  local  or 
special  laws  for  the  incorporation  of  cities  and  towns.     It  thus 
appears   that   municipal    corporations   are   recognized   by    our 
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fundamental  law,  and  that  no  special  or  local  law  relating 
thereto  may  be  passed.  We  are  also  of  opinion  that  there  are 
other  well-defined  limits  on  the  power  of  the  legislature  in  deal- 
ing with  such  bodies.  But  we  need  not  further  elaborate  on 
these  points.  Any  other  conclusion  than  the  one  we  have 
reached  would  necessitate  the  overruling  of  the  case  in  103 
Iowa,  76,  G4  Am.  St.  Eep.  157,  72  N.  W.  639,  and  that  we  are 
not  prepared  to  do. 

2.  There  are  other  considerations,  however,  that  lead  to  the 
same  conclusion.  We  have  already  called  attention  to  the  dual 
nature  of  municipal  corporations,  and  have  discovered  that 
with  respect  to  private  and  proprietary  rights  and  interests  they 
are  entitled  to  constitutional  protection.  It  is  quite  clear  that 
the  establishment  and  control  of  waterworks  for  the  benefit  of 
the  inhabitants  of  the  city  is  a  matter  that  pertains  to  the 
municipality,  as  distinguished  from  the  state  at  large:  Dillon 
on  Municipal  Corporations,  sec.  58;  Proprietors  of  Mt.  Hope 
Cemetery  v.  City  of  Boston,  158  Mass.  509,  35  Am.  St.  Rep. 
515,  33  N".  E.  695;  Western  Sav.  Fund  Soc.  v.  City  of  Phila- 
delphia, 31  Pa.  St.  175,  72  Am.  Dec.  730;  City  of  Kansas 
City  V.  Mareh  Oil  Co.,  140  Mo.  472,  ^^t  41  g^  ^^  943  ^  j^  pres- 
ident etc.  of  City  of  Paterson  v.  Society  for  Establishing  Useful 
Manufactures,  24  N.  J.  L.  385,  it  is  held,  in  substance,  that 
a  municipal  corporation  exercising  powers  conferred,  not  for 
public  purposes,  but  for  its  private  benefit  and  emolument, 
will  be  regarded  quoad  hoc  as  a  private  corporation:  See,  also. 
Town  of  ]\Iontpelier  v.  Town  of  East  Montpelier,  29  Vt.  12, 
67  Am.  Dec.  748;  Atkins  v.  Town  of  Randolph,  31  Vt.  226; 
Dartmouth  College  v.  Woodward,  4  Wheat.  694 ;  City  of  De- 
troit V.  Detroit  etc.  R.  Co.,  43  Mich.  140,  5  N.  W.  275 ;  Helena 
Consol.  Water  Power  Co.  v.  Steele,  20  Mont.  1,  49  Pac.  382; 
City  of  Newport  v.  Horton,  22  R.  I.  196,  47  Atl.  312;  City 
of  Louisville  v.  President  etc.  of  University,  15  B.  Mon. 
642;  Town  of  iMilwaukce  v.  City  of  Milwaukee,  12  Wis. 
94.  Having,  then,  a  proprietary  and  private  interest  in 
its  waterworks  system  granted  to  it  by  the  legislature, 
or  incident  to  its  power  to  acquire  and  hold  property, 
the  question  recurs,  may  the  management  and  control  of 
this  property  be  taken  out  of  its  hands  by  the  legislature,  and 
invested  in  trustees  appointed  by  the  district  court,  especially 
where,  as  in  this  case,  the  trustees  so  appointed  are  in  no  re- 
spect responsible  to  the  appointing  power,  and  are  not  required 
U)  make  reports  thereto?     We  think  not.     If  the  city  were  a 
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tnere  private  corporation,  it  would  need  no  argument  to  show 
that  the  legislature  could  not  take  the  management  of  its  prop- 
erty out  of  the  hands  of  its  officers  and  directors,  and  place  it 
in  the  custody  and  control  of  officials,  even  if  they  be  stock- 
holders, selected  by  persons  who  had  no  interest  in  the 
corporate  entity,  and  who  were  in  no  manner  responsible  to 
those  interested  in  the  welfare  of  the  organization.  Such  de- 
vestiture  of  property,  or,  what  is  the  same  thing  of  its  man- 
agement and  control,  would  be  unconstitutional  and  void.  The 
same  rules  have  applied  to  property  held  by  a  municipal  cor- 
poration in  its  private  and  proprietary  capacity:  ^^^  See  cases 
heretofore  cited,  and  Dillon  on  Municipal  Corporations,  4th  ed., 
sees.  68,  68a,  69;  Orr  v.  Bracken  Co.,  81  Ky.  593;  Small  v. 
Inhabitants  of  Danville,  51  Me.  359;  Western  College  v.  Citv 
of  Cleveland,  12  Ohio  St.  375 ;  Oliver  v.  City  of  AYorccstcr,  102 
Mass.  489,  3  Am.  Eep.  485;  De  Voss  v.  City  of  Richmond,  18 
Gratt.  338,  98  Am.  Dec.  647;  Niles  Waterworks  v.  City  of  TsTiles, 
59  Mich.  311,  26  N.  W.  525;  County  Commissioners  v.  Duckett, 
20  Md.  468,  83  Am.  Dec.  557,  This  view  appears  to  us  to  be 
based  on  the  soundest  of  reasons,  and  to  be  supported  by  the 
weight  of  authority.  It  is  alone  sufficient  to  dispose  of  the 
case,  but  there  is  another  objection,  even  stronger  than  the  ones 
we  have  been  considering. 

3.  The  division  of  the  powers  of  government  into  three  dif- 
ferent departments — legislative,  executive,  and  judicial — lies  at 
the  very  foundation  of  our  constitutional  system.  The  fathers 
had  in  mind  "Montesquie's  Dissertation  on  the  Spirit  of  the 
Laws,"  in  which  he  said:  "There  is  no  liberty  if  the  power  of 
judging  be  not  separated  from  the  legislative  and  executive 
powers.  When  the  legislative  and  executive  powers  are  united 
in  one  body  or  person,  there  can  be  no  liberty,  because  appre- 
hensions may  arise  lest  the  same  monarch  or  senate  should  en- 
act tyrannical  laws  to  execute  them  in  a  tyrannical  manner." 
He  further  said:  "Were  the  power  of  judging  joined  with  the 
legislative,  the  life  and  liberty  of  the  subject  would  be  exposed 
to  arbitrary  control,  for  the  judge  would  then  be  the  legislator. 
Were  it  joined  to  the  executive  the  judge  might  behave  with 
all  the  violence  of  an  oppressor."  Eecognizing  the  dangers  to 
be  feared  from  concentration  of  power,  our  constitution  builders 
not  only  created  the  three  departments,  but  especially  provided, 
in  section  1,  article  3,  that  "no  person  charged  with  the  exer- 
cise of  powers  properly  belonging  to  one  of  these  departments 
shall  exercise  any  function  appertaining  to  either  of  the  others. 
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except  in  cases  hereinafter  expressly  directed  and  permitted." 
The  act  in  question  authorizes  ***  the  district  court  to  appoint 
trustees  for  the  waterworks  system,  and,  strangely  enough,  re- 
quires the  concurrence  of  more  than  one  judge,  failing  to  rec- 
ognize that  the  district  court  can  only  be  presided  over  by  one 
judge.  The  appointment  is  to  be  made  for  a  going  concern, 
and  without  regard  to  dissensions  or  contests  regarding  the  con- 
tiol  or  management  of  the  system;  and  the  inquiry  naturally 
Erises,  Is  this  a  judicial  function?  If  it  is,  then  the  judiciary 
may  be  authorized,  empowered,  and  required  to  select  any  or 
all  municipal  officers.  In  the  further  discussion  of  the  ques- 
tion it  must  be  borne  in  mind  that  the  district  coiirt  is  created 
by  the  constitution,  and  what  is  said  has  reference  to  a  consti- 
tutional court.  Courts  which  are  not  provided  for  by  the  consti- 
tution may  be  authorized  to  discharge  functions  that  are  ex- 
ecutive or  legislative  in  character.  Thus  the  county  courts  of 
this  state,  when  they  existed,  not  only  were  authorized  to  per- 
form judicial  functions,  but  executive  and  legislative  as  well. 
This  is  permissible  under  all  the  authorities:  Stone  v.  Wilson, 
19  Ky.  Law  Eep.  126,  39  S.  W.  49;  State  v.  Judges  of  Common 
Pleas,  21  Ohio  St.  1;  Walker  v.  City  of  Cincinnati,  21  Ohio 
St.  14,  8  Am.  Eep.  24;  Phinizy  v.  Eve,  108  Ga.  3G0,  33  S.  E. 
1007.  But  powers  not  in  themselves  judicial,  and  that  are  not 
to  be  exercised  in  the  discharge  of  the  functions  of  the  judi- 
cial department,  cannot  be  conferred  on  courts  or  judges  desig- 
nated by  the  constitution  as  a  part  of  the  judicial  department 
of  the  state:  Ilayburn's  Case,  2  Dall,  409;  United  States  v. 
Ferriera,  13  How.  40,  14  L.  ed.  42;  United  States  v.  Todd, 
13  IIow.  52,  and  note;  Supervisors  of  Election  Case,  114  Mass. 
247,  19  Am.  Eep.  341;  Appeal  of  Norwalk  St.  E.  Co.,  G9  Conn. 
57G,  37  Atl.  1080;  Houseman  v.  Judge,  58  Mich.  364,  25  N. 
W.  369 ;  Smith  v.  Strothcr,  68  Cal.  194,  8  Pac.  852 ;  Stevens 
V.  Truman,  127  Cal.  155,  69  Pac.  397;  People  v.  McKee,  68 
X.  C.  429 ;  State  v.  Barbour,  53  Conn.  85,  55  Am.  Eep.  65, 
22  Atl.  686;  ii«  Taylor  v.  Commonwealth,  3  J.  J.  Marsh.  (Ky.) 
401 ;  State  v.  Young,  29  Minn.  474,  9  N.  W.  737 ;  McEae  v. 
Grand  Eapids  etc.  E.  E.  Co.,  93  Mich.  399,  53  N.  W.  Eep.  561; 
Muhllenburg  Co.  v.  Morehead,  20  Ky.  Law  Eep.  376,  46  S.  W. 
484;  State  v.  Sioux  City  etc.  E.  E.  Co.,  46  Neb.  682,  65  N.  W. 
766;  Ex  parte  Griffiths,  118  Ind  83,  10  Am.  St.  Eep.  107,  20 
K.  E.  513;  Eees  v.  City  of  Watertown,  19  Wall.  107.  Of 
course,  the  act  itself  need  not  be  judicial  in  character.  If  the 
general  power  be  judicial,  or  if  the  act  itself  be  in  aid  of  some 
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judicial  function,  it  is  sufficient.     Thus  the  exercise  of  judicial 
power  may  be  essential  in  the  discharge  of  executive  functions: 
Sawyer  v.  Dooley,  21  Nev.  390,  33  Pac.  437;  People  v.  Simon, 
176  111.  165,  68  Am.  St.  Eep.  175,  53  N".  E.  910.     And  courts, 
in  the  discharge  of  their  duties,  may  be  required  to  exercise 
executive  or  administrative  powers.    They  may  be  authorized  to 
make  contracts  to  keep  courtrooms  in  repair:  Board  of  Commrs. 
V.   Gwin,   136   Ind.   563,   36   N.   E.   337;   may  appoint   com- 
missioners to  apportion  and  assess  damages  for  the  opening  of 
a  highway;  Salem  etc.  Bridge  Corp.  v.  Essex  County,  100  Mass. 
283 ;  City  of  Terre  Haute  v.  Evansville  etc.  E.  Co.,  149  Ind.  174, 
46  N.  E.77;  Tuolumne  County  v.  Stanislaus  County,  6  Cal.440; 
may  appoint  jury  commissioners:  State  v.  Kendle,  53  Ohio  St. 
346,  39  N.  E.  947;  may  determine  whctlier  a  municipal  cor- 
poration shall  be  created,  or  adjoining  territory  annexed:  City 
of  Burlington  v.  Leebrick,  43  Iowa,  353;  Wahoo  v.  Dickinson, 
23  Neb.  426,  36  K  W.  813;  Winfield  v.  Linn,  60  Kan.  859,  57 
Pac.  549;  Ford  v.  To^vn  of  North  Dcs  Moines,  80  Iowa,  636. 
45  N.  W.  1031,     But  in  each  and  all  of  these  cases  the  powers 
are  cither  judicial  in  character,  or  are  to  be  exercised  in  the 
discharge  of  functions  pertaining  to  the  judicial  department. 
If  the  matter  is  one  requiring  some  judicial  *^*  determination, 
it  may  be  left  to  the  court  or  to  the  judges,  although  it  is  not  in- 
volved in  the  determination  of  an  actual  case  litigated  in  the 
ordinary  manner.     Thus  the  propriety  and  necessity  of  the  con- 
s+ruction  of  a  bridge  over  railway  tracks  may  be  Ici't  to  a  judge 
for  decision :  State  v.  New  York  etc.  R.  P.  Co.,  71  Conn.  43,  40 
Atl.  925.     So  may  the  power  to  pass  on  a  liquor  license:  Mc- 
Crea  v.  Roberts,  89  Md.  338,  43  Atl.  39.     Courts  cannot  fix 
railroad,  telegraph,  telephone,  water,  and  other  rates,  although 
they   may   pass    on   the   reasonableness  thereof:  Stcenerson  v. 
Great  Northern  Ry.  Co.,  69  Minn.  353,  73  N.  W.  718;  State 
.V.  Sioux  City  etc.  R.  R.    Co.,  46  Neb.  683,  65  N.  W.  766 ;  Ne- 
braska Tel.  Co.  V.  State,  55  Neb.  637,  76  N.  W.  171 ;  State  v. 
Johnson,  61  Kan.  803,  60  Pac.  1068.     Fixing  rates  in  such  in- 
stances is  purely  a  legislative  act,  which  cannot  be  delegated 
to  a  constitutional  court.     With  a  few  dissenting  voices,   these 
ecem  to  be  the  conclusions  reached  by  the  courts  of  the  country, 
and  they  fully  accord  with  our  views.     The    appointment    of 
trustees  to  manage  and  control  a  system  of  waterworks  belong- 
ing to  a  municipal  corporation  in  advance  of  litigation  or  of 
any  dispute  concerning  their  management  or  control  is  surely 
not  a  judicial  function.     It  is  more  nearly  administrative;  but 
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-with  the  affairs  of  the  corporation  and  the  management  of  its 
property  courts  have  nothing  to  do  in  advance  of  some  dispute. 
If  courts  are  to  select  city  officials,  they  may  also  select  those 
who  are  to  administer  the  affairs  of  the  county;  and  it  is  not 
^•oing  too  far  to  say  that  they  may  also  be  authorized  to  select 
slate  officials.  Such  a  union  of  power  would,  as  said  by  Clian- 
cellor  Kent,  in  Dash  v.  Van  Kleeck,  7  Johns.  477,  5  Am.  Dec. 
S91,  "result  in  tyranny."  See,  also,  Kilbourn  v.  Thompson, 
103  U.  S.  1G8;  1  Bkckstone's  Commentaries.  269.  "That 
which  distinguishes  a  judicial  from  a  legislative  act  is  that  the 
one  is  a  determination  of  what  an  existing  law  is  in  relation  ^'^ 
to  some  existing  thing  already  done  or  happened,  while  the 
other  is  a  predetermination  of  what  the  law  shall  be  for  the 
regulation  of  future  cases  falling  under  its  provisions."  Se 
wrote  Judge  Cooley  in  his  invaluable  work  on  Constitutional 
Ijimitations  (108).  Generally  speaking,  appointment  to  an 
office  is  an  executive  function.  True,  not  every  appointment 
is  executive  in  character,  for  appointments  may  be  made  by  ju- 
dicial officers  in  the  discharge  of  their  official  duties,  and  the 
legislature  may  appoint  the  officers  necessary  to  enable  it  to 
discharge  its  duties  and  to  maintain  its  separate  existence. 
Tliese  do  not  involve  an  encroachment  on  the  function  of  any 
-other  branch.  The  appointments  authorized  by  the  act  in  ques- 
tion are  in  no  manner  connected  with  the  discharge  of  judicial 
duties,  and  to  our  minds  clearly  fall  within  the  prohibition  of 
the  article  of  the  constitution  hitherto  quoted.  Much  more 
might  be  said  in  support  of  the  conclusion  reached,  but  this 
opinion  has  already  outgrown  proper  limits.  Judges  of  courts 
created  by  the  constitution  should  not  be  burdened  with  exec- 
utive or  administrative  duties.  They  should,  as  nearly  as  pos- 
sible, be  freed  from  everything  not  judicial  in  character.  Ee- 
spect  for  the  position  has  materially  lessened  whenever  judges 
liave  attempted  to  discharge  duties  of  an  executive  character. 
The  judge  should  have  no  favors  to  grant,  no  patronage  to  dis- 
pose of,  and  no  friends  to  reward.  The  spoils  system  should 
have  no  place  in  the  selection  of  judicial  officers.  The  mani- 
fest purpose  of  the  legislature  in  passing  the  act  in  question 
and  placing  the  appointing  power  in  the  hands  of  the  judiciary 
is  a  compliment  that  speaks  loudly  of  the  integrity,  fairness, 
and  independence  of  judicial  officers;  but,  if  they  are  put  on 
e  plane  with  other  officials,  who  are  compelled  to,  or  who,  at 
least,  in  many  instances  do,  use  their  appointing  power  to  fur- 
ther their  own  interests,  will  they  not  sacrifice  their  standing 
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85  judges,  and  defeat  tlie  very  objects  iiite>nded  to  bo  secured? 
I^et  us  adhere  to  the  traditions  ^^^  and  history  of  the  past; 
let  the  judge  be  supreme  in  his  field,  the  legislator  in  his,  and 
the  executive  remain  where  the  constitution  placed  him;  let 
the  three  co-ordinate  departments  of  government  be  pre- 
served intact;  let  neither  trench  upon  the  other;  and  our  lib- 
erties will  be  preserA'cd,  and  our  rights  duly  maintained.  Mu- 
nicipal reforms  must  come  from  within,  and  not  from  without, 
(rood  government  can  only  be  secured  by  the  active  co-operation 
of  good  citizens.  Those  who  remain  away  from  the  primary 
and  the  election  and  refrain  from  voting  are  not  only  forgetful 
of  their  duties,  but  through  neglect  they  suffer  crime  to  flourish 
and  corruption  to  reign  supreme.  They  put  themselves  on  a 
level  with  the  worst  elements  by  consenting  to  their  practices, 
and  in  some  instances  profiting  from  them,  and  are  morally, 
if  not  legally,  responsible  for  existing  conditions.  The  property 
owning  taxpaying  classes,  who  suffer  most,  from  a  material 
point  of  view,  under  mismanagement  and  corruption,  have  the 
remedy  in  their  own  hands  if  they  choose  to  exercise  it.  This 
remedy  is  not  by  placing  all  municipal  affairs  under  the  con- 
trol of  the  judiciary,  but  by  taking  the  same  interest  in  the  ad- 
ministration of  local  affairs  that  they  manifest  in  the  conduct 
of  their  private  business.  All  the  authorities  seem  to  agree 
tliat  legislative  and  judicial  interference  in  purely  municipal 
matters  "has  tended  very  greatly  to  lessen  the  sense  of  responsi- 
bility on  the  part  of  local  officials  and  upon  the  part  of  com- 
munities themselves":  Goodnow  on  Municipal  Problems,  38, 
39;  Seth  Low's  article  on  "Municipal  Home  Government"  in 
1  Bryce's  American  Commonwealth,  c.  52. 

We  have  given  the  case  the  care  and  attention  its  importance 
demands,  and,  while  fully  recognizing  the  rule  that  an  act  of 
the  legislature  should  not  be  declared  unconstitutional  unless 
plainly  and  clearly  within  its  limitations,  are  nevertheless  con- 
strained to  hold  that  the  act  cannot  be  sustained.     Eeversed. 


The  Power  of  Appointment  to  public  office  ia  considered  in  the  mon- 
ographic note  to  People  v.  Freeman,  13  Am.  St.  Eep.  125-147.  A 
statute  authorizing  the  appointment  by  the  supreme  court  of  a  state 
board  to  examine  and  grant  certificates  to  applicants  for  admission 
to  the  bar,  is  held  unconstitutional  in  State  v.  Hocker,  39  Fla.  477, 
63  Am.  St.  Eep.  174,  22  South.  721.  And  see  State  v.  Washburn, 
167  Mo.  680,  67  S.  W.  592,  90  Am.  St.  Kep.  430,  and  cases  cited  in 
the  cross-reference  note  thereto.  A  statute  creating  a  board  of 
police  commissioners  for  a  town,  to  be  appointed  by  the  governor, 
and  authorizing  them  to  anpoint.  remove,  equip,  and  fix  the  pay 
of   police   officers,   is   held   not   unconstitutional    as   taking   from   the 
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toM'n  control  of  local  affairs:  Gooch  v.  Exeter,  70  N.  H.  413,  85  Am. 
St.  Eep.  637,  48  All.  1100.  But  see  Eedell  v.  Moores,  63  Neb.  219, 
post,  p.  431,  88  N.  b^.  M'6;  Commonwealth  v.  Moir,  199  Pa.  St.  534, 
85  Am.  St.  Rep.  801,  49  Atl.  351. 

The  Right  to  Public  Office,  generally  speaking,  is  exclusively  a  pub- 
lic question,  and  can  be  raised  bv  the  attorney  general  only:  Com- 
monwealth V.  Cluley,  56  Pa.  St.  270,  94  Am.  Dec.  75.  But  if  he  re- 
fuses to  act,  one  claiming  to  be  elected  to  an  office  may,  upon  leave 
of  court,  bring  an  action  in  quo  warranto  in  the  nam©  of  the  state  on 
his  own  relation,  when  there  is  no  other  remedy:  State  v.  Sadler, 
25  Nev.  131,  83  Am.  St.  Eep.  573,  58  Pac.  284. 


STATE  V.  WHEELER. 

[116  Iowa,  212,  89  N.  W.  978.] 
RAPE— Corroboration— Evidence  of  Mere  Opportunity.— Th© 
existence  of  marks  and  bruises  on  the  genital  organs  of  the  prosecu- 
trix for  rape,  and  her  complaint,  not  so  recently  made  as  to  form 
part  of  the  res  gestae,  are  not  enough  to  make  her  evidence  "cor- 
robornted  by  othpr  evidence  tending  to  connect  defendant  with  com- 
mission of  the  offense,"  as  required  by  statute,     (pp.  236,   237.) 

WTiitaker  &  Dale,  for  tlie  appellant. 

C.  "W.  Mullan,  attorney  general,  and  C.  A.  Van  Vleck,  assist- 
ant attorney  general,  for  the  state. 

2^2  LADD,  C.  J.  The  prosecutrix,  at  the  time  of  trial,  was 
nearly  fourteen  years  old;  the  defendant  past  sixty-eight,  and 
had  been  married  forty-nine  years.  She  had  been  stopping 
temporarily  at  his  home  for  about  five  weeks,  and  left  early 
Friday  morning  before  Christmas,  1900.  She  testified  that  de- 
fendant had  attempted  to  have  sexual  intercourse  with  her  that 
morning  and  several  times  previous.  The  bed  in  which  she 
slept  was  in  the  same  room  as  that  occupied  by  defendant  and 
his  wife,  and,  according  to  her  story,  these  attempts  were  made, 
not  only  when  the  wife  was  in  the  room  and  in  the  neighboring 
bed,  but  with  her  connivance  and  encouragement.  All  this  was 
denied  by  defendant  and  his  wife,  but  their  credibility,  as  well 
as  that  of  prosecutrix,  was  solely  for  the  jury  to  pass  upon. 
Her  testimony  alone  could  ^*^  have  been  accepted  as  establish- 
ing the  corpus  delicti :  State  v.  McLaughlin,  44  Iowa,  82.  But 
was  it  "corroborated  by  other  evidence  tending  to  connect  the 
defendant  with  the  commission  of  the  offense?"  Code,  sec. 
5488.  Mere  opportunity  was  not  enough:  State  v.  Chapman, 
88  Iowa,  254,  65  N.  W.  489;  nor  was  the  fact  of  her  genital 
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organs  being  bruised  and  the  making  of  complaint:  State  v. 
Stowcll,  60  Iowa,  538,  15  N.  W.  417.  Evidently  the  existence 
of  marks  and  bruises  on  the  person  do  not  alone  even  tend  to 
point  out  the  person  who  caused  them;  and,  while  evidence  of 
complaint  by  the  prosecutrix,  if  recently  made,  has  uniformly 
been  received,  it  has  never  been  regarded,  unless  forming  part 
of  the  res  gestae  as  original  or  independent  evidence:  State  v. 
Emeigh,  18  Iowa,  122;  State  v.  Mitchell,  68  Iowa,  116,  26  N. 
W.  44;  Lawson  v.  State,  17  Tex.  App,  292;  Johnson  v.  State, 
17  Ohio,  593;  State  v.  De  Wolf,  8  Conn.  93,  20  Am.  Dec.  90; 
Griffin  v.  State,  76  Ala.  29;  Thompson  v.  State,  38  Ind.  39. 
Failure  to  complain,  or  delay  in  the  prosecution  because  of  the 
nature  of  the  accusation,  is  looked  upon  as  a  suspicious  cir- 
cumstance; and,  to  repel  the  inference  that  the  story  may 
have  been  a  mere  fabrication,  which  otherwise  might  be  drawn, 
such  evidence  is  admitted  as  tending  to  confirm  or  corroborate 
the  statements  of  the  injured  party:  State  v.  Cook,  92  Iowa, 
483,  61  X.  W.  185.  As  said  in  2  Starkie  on  Evidence,  page  699 : 
*'It  is  a  test  applicable  to  the  accuracy  as  well  as  the  veracity 
of  the  witness.'^  "Such  evidence  is  received  to  sliow  constancy 
in  the  declaration  of  the  witness.  If  a  female  testifies  that 
such  an  outrage  has  been  committed  upon  her  person,  an  in- 
quiry is  at  once  suggested  why  it  was  not  communicated  to  her 
female  friends.  To  satisfy  this  inquiry,  it  is  reasonable  that 
testimony  shall  be  received  to  confirm  her  story" :  State  v.  De 
Wolf,  8  Conn.  93,  20  Am.  Dec.  90.  However  much  the  author- 
ities may  be  in  conflict  as  to  the  extent  particulars  of  the  com- 
plaint may  be  detailed,  all  seem  to  agree  that  the  effect  of  such 
testimony  is  limited  to  testing  the  accuracy  and  veracity  of  the 
witness.  Thus  Baron  Parke,  in  Eegina  v.  Gnttridge,  ^^*  9 
Oar.  &  P.  471,  where  the  prosecutrix  was  called,  but  did  not 
appear,  to  the  proposal  to  make  proof  of  the  complaint,  said: 
"1  think  the  safest  course  "to  reject  the  evidence,  as  it  is  not 
part  of  the  res  gestae,  but  merely  confirmatory  evidence."  And, 
in  Phillips  v.  State,  9  Humph.  246,  49  Am.  Dec.  709,  the  court 
declared  that:  "It  is  certainly  true  that  proof  of  the  particulars 
of  the  complaint  made  by  the  injured  party  cannot  be  admitted 
as  original  evidence  to  prove  the  truth  of  the  statements,  or  to 
establish  the  charge  made  against  the  prisoner,  because  not 
made  in  his  presence,  and  likewise  because  the  ordinary  tests 
which  the  law  has  provided  for  the  ascertainment  of  truth  are 
wanting,  viz.,  the  sanction  of  a  judicial  oath  and  the  opportunity 
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for  cross-examination.  And  if  this  be  the  proper  meaning  and 
extent  of  the  rules  as  laid  down  in  the  last  authorities  referred 
to,  it  is  unquestionably  correct.  Such  evidence  is  only  admis- 
sible in  confirmation  of  the  witness,  or  to  repel  the  presumption 
that  her  statement  is  a  fabrication.^'  And,  generally,  if  for  any 
reason — as  incompetency,  immature  age,  or  death — ^the  injured 
female  is  not  produced  as  witness,  proof  of  statements  by  her 
are  not  received:  People  v.  McGee,  1  Denio,  19;  Weldon  v. 
State  32  Ind.  81;  People  v.  Graham,  21  Cal.  261;  Eegina  v. 
Iv  icolas,  2  Car.  &  K.  246 ;  State  v.  Myers,  46  Neb.  152,  64  N. 
W.  697.  See  note  to  Smith  v.  State,  12  Ohio  St.  466,  80  Am. 
Dec.  371.  In  view  of  the  object  of  such  evidence,  it  would 
seem  that  proof  of  the  fact  of  complaint  and  of  -what  made, 
save  when  particulars  are  elicited  on  cross-examinatioij  or  in 
confirmation  of  her  testimony  after  it  had  been  impeached, 
would  fully  meet  its  purpose,  and  such  is  the  rule  in  this  state : 
State  V.  Eichards,  33  Iowa,  420;  State  v.  Mitchell,  68  Iowa,  116, 
26  N".  W.  44;  State  v.  Watson,  81  Iowa,  380,  46  N.  W.  868; 
State  V.  Clark,  69  Iowa,  294,  28  N.  W.  606.  Thereby  the  in- 
jured party  is  shielded  from  unjust  inferences,  and  society 
guarded,  in  a  measure,  against  the  possible  machinations  of 
designing  and  evil-minded  females.  Of  course,  the  complaint 
may  be  so  closely  ^^^  connected  with  the  transaction  as  to  form 
part  of  the  res  gestae:  See  People  v.  Gage,  62  Mich.  271,  4 
Am.  St.  Eep,  854,  28  N.  W.  835;  McMath  v.  State,  55  Ga.  303. 
No  claim  of  the  kind,  however,  is  made  in  this  case.  The  evi- 
dence of  complainants,  being  so  limited,  cannot  be  treated  as 
substantive  evidence  tending  to  point  out  the  accused  as  the  one 
guilty  of  the  commission  of  offense.  Indeed,  many  decisions 
are  to  the  effect  that  the  name,  even  of  the  alleged  ravisher, 
m.ay  not  be  shown  to  have  been  disclosed  in  the  complaint: 
Griffin  v.  State,  76  Ala.  29;  People  v.  McGee,  1  Denio,  19; 
Eegina  v.  Osborne,  Car.  &  M.  622.  '  See  Burt  v.  State,  23  Ohio 
St.  394.  Such  a  restriction  seems  to  have  been  regarded  as 
impracticable  in  this  state:  See  State  v.  Watson,  81  Iowa,  380, 
46  N.  W.  868;  State  v.  Cook,  92  Iowa,  483,  61  N.  W.  185. 
Nevertheless,  mention  ot  the  name  of  the  accused  furnishes  no 
substantive  proof  of  his  guilt,  and,  like  other  portions  of  the 
complaint,  is  simply  corroborative  of  the  accuracy  of  the 
recollection  and  veracity  of  the  accused.  Save  for  this  purpose, 
it  was  mere  hearsay,  and  entitled  to  no  consideration.  As  the 
record  contains  no  evidence,  other  than  that  of  the  prosecutrix. 
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tending  to  connect  the  accused  with  the  commission  of  the 
offense,  the  judgment  must  be  reversed,  and  the  cause  remanded 
for  new  trial. 


A  Conviction  for  Rape  may  be  sustained  on  the  uncorroborated  tes- 
timony of  the  prosecutrix:  State  v.  Tuttle,  67  Ohio  St.  440,  post, 
p.  685,  66  N.  E.  51i4;  State  v.  Knighten,  a9  Or.  63,  64  Pac.  866,  87 
Am.  St.  Eep.  647,  and  cases  cited  in  the  cross-reference  note  there- 
to. But  see  the  monographic  note  to  Smith  v.  State,  80  Am.  Dec. 
369-372,  on  the  corroboration  of  the  prosecutrix. 


WATSON  V.  DILTS. 

[116  Iowa,  249,  89  N.  W.  1068.] 
DAMAGES  FOR  FRIGHT  Causing  Nervous  Prostration.— Ner- 
vous prostration  arising  from  fright  to  a  woman  caused  by  stealthily 
entering  her  home  in  the  night-time  and  committing  a  trespass  on 
her  husband's  property  justifies  a  recovery  in  damages  against  the 
trespasser,  as  the  physical  injury  is  the  proximate  result  of  his 
wrong,     (p.    241.) 

Palmer  &  Kopp  and  Watson  &  Weber,  for  the  appellant. 

McCord  &  Finley,  for  the  appellee. 

24»  SHEEWIN,  J.  The  petition  alleges  that  the  plaintiff  is 
a  married  woman,  and  that  on  the  ninth  day  of  February,  she 
resided,  with  her  husband  and  child,  on  a  farm  remote  from  the 
traveled  highway;  that  in  the  night-time  of  said  day,  at  about 
the  hour  of  11  o'clock,  and  after  she,  her  husband,  and  her 
child  had  gone  to  bed,  the  defendant  ^^^  wrongfully,  surrepti- 
tiously, and  stealthily  entered  her  said  home,  and  went  upstairs 
to  the  second  story  thereof,  as  the  plaintiff  then  believed,  to 
commit  a  felony;  that  the  identity  of  the  defendant  was  not 
known  to  her  at  the  time  she  heard  him  enter  the  house  and  go 
lipstairs,  and  that  she  called  to  her  husband  to  follow  him, 
which  he  did ;  that  in  her  apprehension  for  her  own,  her  child's 
and  her  husband's  life,  from  what  appeared  to  her  a  threatened 
danger,  she  followed  her  husband  up  to  the  room  where  the  de- 
fendant was  found,  and  where  she  found  him  and  her  husband 
in  what  appeared  to  her  to  be  an  encounter,  and  an  assault 
upon  her  husband;  that  she  became  greatly  terrified  thereat, 
and  was  attacked  with  a  violent,  nervous  chill  of  such  severity 
that  her  nervous  system  completely  gave  way,  and  she  became 
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prostrated,  and  was  confined  to  her  bed  with  threatened  neurosis, 
or  paralysis,  and  suffered  great  mental  and  physical  pain  for 
nearly  six  weeks,  during  all  of  which  time  she  was  confined  to 
her  bed,  and  unable  to  attend  to  her  household  duties.  The 
demurrer  to  the  petition  is  based  on  the  ground  that  the  dam- 
ages claimed  are  too  remote  and  speculative,  and  that  the  plain- 
tiff seeks  recovery  for  fright  and  injuries  resulting  therefrom 
v.ithout  any  physical  injury  to  her  which  caused  the  fright. 
The  petition  alleges  physical  injuries  resulting  from  the  fright 
caused  by  the  defendant,  and  the  demurrer  thereto  raises  the 
question  whether  recovery  may  be  had  for  physical  injuries  so 
caused. 

Jlany  cases  have  been  before  the  courts  in  which  the  question 
of  a  recovery  for  mental  pain  alone,  and  for  physical  disability 
produced  by  fright,  unaccompanied  by  physical  impact,  have 
been  decided;  and  the  decisions  on  these  questions  are  in  con- 
flict, though  it  is  probably  true  that  the  numerical  weight  of 
authority  denies  the  right  of  action.  But  the  cases  so  holding 
are  not  in  harmony  as  to  the  reasons  given  for  denying  the  right 
of  action ;  some  of  them  hold  that  the  injury  is  not  the  proximate 
result  of  the  alleged  -***  negligent  or  wrongful  act,  while  others 
refuse  a  recovery  for  the  reason  that  it  is  practically  impossible 
to  satisfactorily  administer  any  other  rule  and.  serve  the  pur- 
poses of  justice.  The  latter  rule  is  the  one  adopted  in  Massachu- 
&.-lts:  Spade  v.  Lynn  etc.  E.  E.  Co.,  168  Mass.  285,  60  Am.  St. 
Ecp.  393,  47  X.  E.  88.  We  shall  not  take  the  time  to  review 
the  cases  in  detail  which  hold  to  the  doctrine  that  no  recovery 
can  be  had.  A  large  majority  of  them  are  cases  in  which  the 
s'mple  charge  of  negligence  was  made,  and  in  many  of  them  no 
claim  was  made  for  physical  disability  resulting  from  the  fright. 
A  review  of  some  of  the  cases  will  be  found  in  Braun  v.  Craven, 
17  5  111.  401,  51  K.  E.  657.  See,  also,  note  in  Ewing  v.  Pitts- 
1)11  rgh  etc.  Ey.  Co.,  147  Pa.  40,  30  Am.  St.  Eep.  709,  23  Atl. 
340.  Our  attention  has  not,  however,  been  called  to  any  case 
in  whicli  the  facts  averred  are  precisely  parallel  to  the  facts  in 
this  case,  and  in  no  case  to  which  we  have  been  cited,  and  in  no 
case  wliich  our  own  investigation  has  disovered,  have  we  found 
facts  all(;ged  which  so  strongly  condemn  the  unlimited  applica- 
tion of  the  rule  contended  for  by  the  appellee  as  do  the  facts 
pleaded  in  the  case  at  bar.  This  defendant,  in  the  night-time, 
stealthily  and  unbidden,  invaded  the  home  of  the  plaintiff  an'l 
her  husband  and  family.  When  he  entered  the  house  and  went 
to  an  upper  room,  she  did  not  know  who  it  was,  nor  his  purpose 
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and  intent  in  thus  breaking  and  entering  their  home.  It  was 
an  unlawful  and  lawless  trespass  on  his  part,  no  matter  whether 
he  entered  with  the  intent  to  steal  the  personal  property  of  the 
inmates  of  the  house,  or  wluthcr  he  was  in  quest  of  other  game. 
xS'or  docs  it  matter,  in  our  judgment,  that  the  trespass  was  com- 
mitted on  property  belonging  to  tlie  husband.  It  was  her  home 
as  well  as  that  of  her  husband ;  her  right  to  its  peaceful  and 
quiet  enjoyment  day  or  night  was  equal  to  that  of  her  husband; 
and  any  unlawful  entry  or  invasion  thereof  which  produced 
physical  injury  to  her  ^•'^  was  a  wrong  for  wdiih  she  ought 
to  recover.  Let  us  go  a  little  further  with  the  case,  and  suppose 
tliat  his  purpose  had  been  to  ransack  the  house,  and  steal  there- 
from ;  that  he  went  in  masked,  and  with  a  deadly  weapon  in  his 
band.  His  discovery  there  under  such  circumstances  might  well 
cause  alarm  to  the  boldest  man,  and,  if  it  produced  nervous 
]irostration,  and  physical  disability,  the  theory,  no  matter  what 
its  reason,  that  would  say  there  was  no  actionable  wrong, 
would  be  too  fmespun  and  too  cold  for  our  sn notion.  Xor  could 
it  bo  said,  under  such  circumstances,  that  the  prostration  result- 
ing from  the  fright  so  caused  was  not  the  proximate  or  prol)able 
result  of  the  defendant's  act.  "Proximate  cause  is  prol)able 
cause;  and  the  proximate  consequence  of  a  given  act  or  omission, 
as  distinguished  from  a  remote  consequence, is  one  which  succeeds 
naturally  in  the  ordinary  course  of  things,  and  which,  therefore, 
ought  to  have  been  anticipated  by  the  wrongdoer":  1  Thompson 
on  Negligence,  156.  It  is  within  the  common  observation  of 
all  that  fright  may,  and  usually  does,  affect  the  nervous  system, 
which  is  a  distinctive  part  of  the  physical  system,  and  controls 
the  health  to  a  very  great  extent,  and  that  an  entirely  sound 
body  is  never  found  with  a  diseased  nervous  organization;  con- 
eequentl}',  one  who  voluntarily  causes  a  diseased  condition  of 
the  latter  must  anticipate  the  consequences  wliich  follow  it. 
The  nerves  being,  as  a  matter  of  fact,  a  part  of  the  physical 
system,  if  they  are  afTected  by  fright  to  such  an  extent  as  to 
cause  physical  pain,  it  seems  to  us  that  the  injury  rcsuliing 
therefrom  is  the  direct  result  of  the  act  producing  the  fright: 
Spade  V.  Lynn  etc.  E.  11.  Co.,  168  ^lass.  285,  47  N.  E.  88^  60 
Am.  St.  Eep.  393;  Hill  v.  Kimbell,  76  Tex.  210,  13  S.  W.  59; 
Mack  V.  South  Bound  R.  K.  Co.,  52  S.  C.  323,  29  S.  E.  905,  68 
Am.  St.  Rep.  913;  Purcell  v.  St.  Paul  etc.  Py.  Co.,  48  Minn. 
134,  50  N.  W.  1034;  Larson  v.  Chase,  47  Minn.  307,  50  N.  W. 
238,  28  Am.  "''^  St  Pep.  370;  Meagher  v.  Driscoll,  99  ]\rass. 
281,  96  Am.  Dec.  759 ;  Lombard  v.  Lennox,  155  Mass.  70,  28 

Am.    St.    Uep.,   Vol.   93  —  16 


242  American  State  Reports,  Vol.  93.  [Iowa, 

N.  E.  1125,  31  Am.  St.  Eep.  528;  Mentzer  v.  Western  Union 
Tel.  Co.,  93  Iowa,  752,  57  Am.  St.  Eep.  294,  02  N.  W. 
1.  It  is  undoubtedly  true  that  the  door  should  not  be  thrown 
wide  open  for  trumped-up  claims  on  account  of  injuries 
resulting  from  fright,  and  we  ^o  not  intend  to  so  open  it  in  this 
case.  Each  case  must,  of  necessity,  depend  on  its  own  facts. 
We  held  in  Lee  v.  City  of  Burlington,  113  Iowa,  356,  86  Am. 
St.  Rep.  379,  85  N.  W.  618,  that  no  recovery  could  be  had  for 
the  death  of  a  horse  alleged  to  have  been  caused  by  fright,  be- 
cause death  therefrom  could  not  be  anticipated,  and  hence  it 
was  not  the  proximate  result  of  the  defendant's  negligence.  In 
Mahoney  v.  Dankwort,  108  Iowa,  321,  79  N.  W.  134,  the  ques- 
tion before  us  was  not  decided.  That  case  was  disposed  of  on 
the  facts  there  presented,  and  was  a  case  of  simple  negligence. 
The  reasoning  of  the  Massachusetts  cases  should  not  be  ap- 
plied to  this  case,  for  greater  evil  would  result  from  a  holding 
of  no  actionable  wrong  than  can  possibly  follow  the  rule  we 
announce.  We  do  not  concern  ourselves  with  what  the  trial  of 
tliis  case  may  disclose,  but  hold  a  cause  of  action  stated  in  the 
petition. 

The  demurrer  should  therefore  have  been  overruled. 

Reversed. 


Damages  for  Fright  and  mental  shock  are  considered  in  the  mono- 
graphic note  to  Gulf  etc.  Ry.  Co.  v.  Hayter,  77  Am.  St.  Rep.  856. 
See,  also,  Lee  v.  Burlington,  113  Iowa,  356,  86  Am.  St.  Rep.  379,  85 
N.  W.  618;  St.  Louis  etc.  Ry.  Co.  v.  Bragg,  69  Ark.  402,  86  Am.  St. 
Rep.  206,  64  S.  W.  226;  St.  Louis  etc.  Ry.  Co.  v.  Wilson,  70  Ark. 
136,  91  Am.  St.  Eep.  74,  66  S.  W.  661;  Homans  v.  Boston  etc.  Ey. 
Co.,  180  Mass.  456,  91  Am.  St.  Eep.  324,  62  N.  E.  737. 


FLAM  V.  LEE. 

[116  Iowa,  289,  90  N.  W.  70.] 

MALICIOUS  PROSECUTION— Damages  for  Distress  of  Mind, 
Evidence  is  admissible  in  an  action  for  malicious  prosecution  to 
show  that  on  the  arrest  of  plaintifif  in  his  home  his  mother  fainted 
or  was  prostrated  by  the  shock,  thereby  causing  him  to  suffer  great 
distress  of  mind.     (p.  244.) 

MALICIOUS  PROSECUTION— Damages  for  Mental  Suffering. 
Evidence  of  a  description  of  the  place  or  prition  in  which  plaintifif 
was  confined,  and  of  hig  mental  suffering  while  in  custody  is  admis- 
sible in  an  action  for  malicious  prosecution  to  enhance  the  dam- 
ages,    (p.    246.) 
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MALICIOUS  PROSECUTION— Evidence.— In  an  action  for 
malicious  prosecution  on  a  charge  of  attempting  to  murder  the  de- 
fendant's daughter,  Ihe  defendant  cannot,  without  special  plea,  give 
evidence  of  statements  by  plaintiff  that  such  daughter  was  un- 
chaste, to  mitigate  the  damages,  nor  are  such  statements  admissible 
to  show  that  plaintiff  wag  probably  guilty  of  making  the  assault  on 
the  daughter,  nor  to  rebut  the  presumption  of  malice  arising  from 
causing  the  plaintiff's  arrest,  especially  when  it  is  not  shown  that 
Such  statements  were  known  to  the  defendant  at  the  times  in  ques- 
tion,    (pp.  246,  247.) 

APPELLATE  PRACTICE.— Objections  to  the  admissibility  of 
evi'^'ence  presentin<r  no  definite  ruling  for  consideration  cannot  be 
reviewed  on  appenl.     (p.  247.) 

APPELLATE  PRACTICE— Nonprejudicial  Error.— Tf,  in  an 
action  for  malicious  prosecution,  the  testimony  of  plaintiff's  father 
as  to  his  statements  to  the  sheriff  in  reference  to  plaintiff's  where- 
abouts on  the  evening  of  his  arrest,  though  immaterial  or  hearsay, 
if  not  clearly  prejudicial,  does  not  justify  a  reversal  of  the  verdict, 
(p.   248.) 

MALICIOUS  PROSECUTION— Loss  of  Social  Standing  as 
Element  of  Damage. — In  an  action  for  malicious  prosecution  where 
loss  of  social  standing  is  alleged  as  cause  for  damages,  evidence  that 
immediately  after  plaintiff's  arrest  he  ceased  to  be  invited  to  social 
entertainments,  as  he  had  formerly  been,  is  admissible  without  show- 
ing that  such  arrest  caused  the  loss  of  such  social  favor,     (p.  248.) 

IN  MALICIOUS  PROSECUTION,  Probable  Cause  depends 
upon  the  question  whether  the  defendant  as  an  ordinarily  prudent  and 
careful  man,  under  the  facts  as  they  appear  to  him.  in  the  exercise 
of  reasonable  care  to  ascertain  the  true  facts,  would  be  justified  in 
believing  that  plaintiff  committed  the  crime  alleged,  and  to  arrest 
him   therefor,     (p.    249.) 

MALICIOUS  PROSECUTION— Exemplary  Damages— Instruc- 
tions.— In  an  action  for  malicious  prosecution  an  instruction  on  ex- 
emplary damages  that  if  the  defendant  in  instituting  such  prosecu- 
tion was  actuated  solely  by  personal  malice  against  "defendant"  is 
not  so  mi'dendinor  or  prejudicial  as  to  require  a  reversal  of  the  ver- 
dict and  judgment,     (pp.   249,   250.) 

Blake  &  Blake  and  Palmer  &  Kopp,  for  the  appellant. 

llcCord  &  Finley,  for  the  appellee. 

2»i  WEAVER,  J.  The  plaintiff  alleges  that  on  October  9, 
1899,  the  defendant  made  complaint  to  the  sheriff  of  Henry 
county,  charging  plaintiff  with  the  crime  of  assault  with  intent 
to  commit  murder;  that,  acting  upon  such  charge,  the  sheriff 
without  writ  arrested  plaintiff  at  his  home  at  a  late  hour  of 
night,  and  took  him  before  a  magistrate,  where  the  defendant 
also  appeared,  and  swore  out  and  filed  an  information  formally 
charging  plaintiff  with  said  alleged  crime;  that  upon  such 
charge,  being  unable  to  give  bail,  plaintiff  was  cast  into  jail 
until  the  following  day,  when  he  was  released  upon  bond;  that, 
against  plaintiff's  objections,  said  cause  was  continued  ^^^  from 
time  to  time  until  October  23,  1899,  when  it  was  called  for 
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hearing,  and  the  clefentlant  not  appearing  to  prosecute  said 
charge,  and  there  being  no  evidence  against  him,  he  was  dis- 
cliarged,  and  the  prosecution  dismissed.  He  further  says  that 
the  accusation  made  by  the  defendant  was  false,  malicious,  and 
without  probable  cause;  that  in  defending  against  the  same  he 
was  put  to  much  expense  and  loss  of  time,  and  was  made  to  suffer 
much  pain  in  body  and  mind,  and  was  injured  in  reputation  and 
social  standing,  for  all  of  which  he  asks  damages.  The  defend- 
ant answers  in  denial. 

The  evidence  shows,  without  material  contradiction,  the 
charge  of  crime,  the  arrest,  the  incarceration  in  jail,  the  ad- 
journment of  the  hearing,  the  defendant's  failure  to  appear  as 
a  witness,  and  the  final  discharge  of  the  plaintiff  by  the  magis- 
trate, substantially  as  alleged  in  the  petition.  The  evidence  in 
the  record  has  no  tendency  to  show  plaintiff  guilty  of  the  crime 
charged  against  him,  but  defendant  insists  that  in  instituting 
the  prosecution  he  acted  without  malice  and  with  probable  cause. 
These  being  matters  for  the  consideration  of  the  jury,  the  ver- 
dict is  conclusive,  unless  we  find  substantial  error  in  some  of 
the  rulings  made  or  proceedings  had  in  the  trial  court.  ^V'e 
therefore  proceed  to  a  consideration  of  the  errors  assigned  and 
argued  by  counsel. 

1.  The  plaintiff  was  permitted  to  show  that  at  the  time  of  the 
arrest  he  was  living  at  home  with  his  parents;  that  his  mother 
was  in  poor  health ;  and  that  upon  the  sheriff  making  known  his 
purpose  to  arrest  her  son,  she  fainted,  or  was  prostrated  by  the 
shock,  and  that  plaintiff  was  thereby  caused  to  suffer  great  dis- 
tress of  mind.  It  is  urged  that  this  ruling,  in  effect,  permits 
the  plaintiff  to  recover  damages  for  injuries  sustained  by  his 
mother.  We  do  not  so  view  it.  Plaintiff's  recovery  must  be 
restricted,  of  course,  to  the  injuries  suffered  by  himself.  But 
the  principal  basis  of  recovery  in  most  actions  of  this  kind  is 
mental  suffering  and  anguish  arising  from  the  wrongful  charge 
and  arrest,  and,  -'*^^  if  the  arrest  be  made  in  the  presence  of 
one's  family  or  friends  bringing  him  into  shame  and  humiliation 
before  tliem,  it  is  a  proper  matter  to  be  considered  as  bearing 
I'.pon  the  pain  inflicted  upon  him.  If,  then,  in  addition  to  the 
indignity  of  his  arrest,  he  sees,  as  the  effect  of  such  act,  his 
wife  or  mother  fall  in  a  faint,  and  he  is  forced  to  leave  her  in 
Kuch  prostrate  and  suffering  condition,  we  see  no  reason  why 
this  increased  pain,  which  naturally  follows  such  a  situation, 
shall  not  be  an  element  in  assessing  his  damages,  if  he  is  found 
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entitled  to  recover  at  all.  It  is  not  a  recovery  of  damages  sus- 
tained by  the  mother  tliat  is  asked  or  allowed,  but  the  condition 
end  sickness  of  the  moiher,  from  whom  plaintifi:  was  forcibly 
removed,  are  among  the  facts  and  circumstances  immediately 
surrounding  the  arrest,  and  were  properly  shown,  as  bearing 
upon  the  suffering  which  he  has  been  made  to  undergo  on 
account  of  liis  alleged  wrongful  prosecution. 

2.  Plaintiff  was  also  allowed,  over  defendant's  objection,  to 
describe  to  the  jury  tLe  place  in  which  he  was  confined,  the 
manner  in  which  his  mind  was  affected  by  the  experience,  and 
to  state  that  certain  other  prisoners  called  him  by  name,  and 
asked  him,  "What  in  hell  are  you  doing  here?"  It  may  be  con- 
ceded that  so  much  of  the  testimony  as  repeats  Avhat  was  said 
to  him  by  a  fellow-prisoner  is  incompetent  and  immaterial,  but 
wc  cannot  conceive  it  possible  that  it  could  have  had  any  in- 
fluence upon  the  verdict  of  the  jury,  or  that  the  error  in  admit- 
ting it  was  prejudicial.  The  facts  that  plaintiff  was  placed  in 
jail,  and  that  ho  was  hemmed  in  by  iron  bars,  and  surrounded 
by  the  usual  gloomy  and  depressing  features  which  are  char- 
acteristic of  prisons,  were  proper  to  be  called  to  the  attention  of 
the  jury.  Not  that  any  neglect  or  any  abuse  of  power  by  the 
sheriff  would  be  chargeable  to  the  defendant.  Such  we  do  not 
tmderstand  to  be  the  purpose  or  effect  of  the  testimony.  No 
euch  abuse  or  neglect  is  alleged,  but  it  must  be  presumed  that 
in  causing  plaintiff's  arrest  on  charge  of  a  grave  crime  defend- 
ant contemplated  ^"*  his  possible  or  probable  confinement,  and 
that  in  such  confinement  he  would  have  the  surroundings  and 
receive  the  treatment  and  fare  which  are  inseparable  from 
prison  experience.  If,  for  instance,  the  sheriff,  instead  of  put- 
ting plaintiff  in  jail  had  entertained  him  at  his  own  home,  as 
a  trusted  friend  or  guest  it  would  have  been  a  fact  which  the 
defendant  could  properly  have  shown  in  mitigation  of  damages. 
Why,  then,  should  the  jury  not  be  made  acquainted  with  the 
usual  and  necessary  characteristics  of  the  entertainment  which 
a  jail  affords,  in  order  that  they  may  determine  for  themselves 
whether  plaintiff's  detention  there  can  reasonably  be  said  to 
have  occasioned  the  discomforts  of  mind  or  body  of  which  he 
complains?  The  cases  upon  which  appellant  relies  as  support- 
ing this  exception  go  simply  to  the  extent  of  saying  that  a  per- 
son who  wrongfully  institutes  a  criminal  prosecution  cannot  be 
held  liable  for  the  wrongful  acts  of  the  magistrate  or  other 
official  over  whom  he  has  no  control  in  respect  to  the  prosecution 
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thus  begun.     The  rule  of  these  cases  is  manifestly  correct,  but 
it  is  not  applicable  to  the  facts  under  consideration. 

In  this  same  connection  may  be  taken  up  the  objections  raised 
to  plaintiff's  attempt  to  describe  his  mental  suffering  while  in 
custody.  We  know  of  rule  of  law  which  prohibits  such  testi- 
mony. It  is  true,  perhaps,  the  jury  may  properly  be  left  to  infer 
such  sufferings  from  the  circumstances  of  his  situation,  and  it 
is  also  true  that  the  average  witness  finds  it  difficult  to  de- 
fcribo  mental  conditions  in  apt  terms.  But  does  it  follow  that 
such  description,  when  made,  is  not  proper  evidence.  If  a  man 
who  has  been  wrongfully  prosecuted  for  crime  feels  a  sense  of 
shame  and  humiliation  that  such  a  charge  should  be  laid  at  his 
(ioor,  or  that  he  has  been  disgraced  in  the  eyes  of  his  neighbora 
and  friends,  or  is  tormented  with  fear  that  his  incarceration  in 
jail  may  bring  sorrow  and  disgrace  to  his  home,  we  think  he 
should  be  permitted  to  say  it.  There  was  no  error  in  the  ruling 
here  complained  of. 

''"^^  3.  Many  of  the  assignments  of  error  are  based  upon  the 
ruling  of  the  court  in  refusing  to  permit  testimony  tending  to 
sliow  statements  made  by  the  plaintiff  reflecting  upon  the 
chastity  of  defendant's  daughter  for  the  alleged  attempt  to 
m.urder  whom  the  plaintiff  was  arrested.  The  questions  were 
first  propounded  to  plaintiff  upon  cross-examination.  We  think 
they  were  not  relevant  to  anything  he  had  said  in  his  direct  ex- 
amination, and  were  properly  ruled  out  upon  that  ground ,  if  no 
other.  It  is  said  this  should  have  been  admitted  as  having  a 
bearing  upon  plaintiff's  social  standing,  which  he  claims  was  in- 
juriously affected  by  his  arrest.  If  offered  for  this  purpose, 
then  it  was  an  attempt  to  mitigate  damages,  and.  under  a  fam- 
iliar statutory  rule,  matters  in  mitigation  must  be  specially 
pleaded :  Code,  sec.  3593 ;  Hanners  v.  McClelland,  74  Iowa,  318, 
37  N.  W.  389.  The  same  line  of  testimony  was  offered  upon 
direct  examination  of  witnesses  for  the  defendant  and  excluded, 
and  we  tliink  correctly.  Proof  that  plaintiff  had  slandered  the 
defendant's  daughter  by  insinuations  or  charges  against  her 
character  for  chastity  could  have  no  tendency  to  point  him  out 
c?  the  person  who  attempted  to  shoot  her,  nor  is  it  a  circum- 
stance which  could  afford  reasonable  cause  to  so  believe.  If 
this  testimony  was  further  intended,  as  was  claimed,  as  an 
explanation  of  the  defendant's  attitude  toward  the  plaintiff 
prior  to  the  arrest,  and  to  rebut  any  presumption  of  malice  on 
his  part,  it  is  to  be  observed  that  the  offer  of  the  evidence  is  not 
accompanied  by  any  offer  to  show  that  such  conversations  were 
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reported  to  the  defendant,  or  that  he  knew  anything  of  them 
at  the  time  in  question.  Moreover,  if  it  should  be  held  that 
Fuch  explanations  are  of  any  avail,  defendant  had  the  benefit 
of  them  in  being  liimself  permitted  to  testify  that  plaintiff  had 
made  substantially  the  same  statements  to  him  in  person.  But, 
giving  such  testimony  all  its  legitimate  weight,  it  tends,  at  most, 
to  explain  the  cause  of  defendant's  malice,  if  ^^^  any,  and  not 
to  disprove  its  existence.  The  bearing  of  the  offer  upon  the 
question  of  plaintiff's  social  standing  Ave  have  already  discussed. 
4.  ]\Irs.  Lee,  wife  of  the  defendant  and  mother  of  the  young 
lady  who  was  alleged  to  have  been  murderously  assaulted,  was  a 
witness,  and  testified  to  plaintiff's  calling  at  her  home  in  Jan- 
uary, 1899,  and  to  certain  conversations  had  between  him  and 
her  husband.  In  the  course  of  her  testimony,  the  folloA\ang 
colloquy  occurred  (we  quote  from  the  abstract)  :  "Q.  Well, 
what  did  he  say?  Give  the  conversation  between  them.  (Ob- 
jected to  as  incompetent,  irrelevant,  and  immaterial.)  Mr. 
Blake:  I  offer  to  prove  by  this  witness  that  at  this  time  and 
place  and  in  this  conversation,  that  the  question  of  the  veracity 
of  Flossie  Peterson  and  Jennie  Lee  about  some  things  that  were 
talked  about  were  mentioned,  in  which  Mr.  Flam  said  that  what 
they  had  said  was  not  true,  and  they  would  not  say  so ;  when  Mr. 
Lee  replied  that  the  children  were  truthful;  that  he  had  tried 
to  raise  them  right,  and  he  believed  what  they  told  him ;  that 
thereupon  Flam  flew  into  a  passion  and  said:  *Yes;  you  have 
raised  them  right.  Every  hired  man  you  have  has  done  just  a? 
he  pleased  with  Jennie,  and  I  got  her  in  the  family  way,  and 
helped  her  to  get  rid  of  it.  I  paid  the  doctor  bill  for  it' — and 
thereupon  Mr.  Lee  told  him  to  go,  or  words  to  that  effect;  and 
he  arose  and  opened  the  door ,  and  told  Flam  to  get  out ;  and  as 
Flam  went  out  the  door  he  said,  in  substance,  'I  will  get  even 
with  you  and  with  her.'  (Objected  to  as  incompetent,  irrel- 
evant, and  immaterial.)  The  Court:  The  latter  part  is  ad- 
missible. (Both  parties  except.)"  This,  as  will  readily  be 
seen,  presents  no  definite  ruling  for  our  consideration.  The 
objection  to  the  offer  was  neither  sustained  nor  overruled.  The 
court  stated  that  the  "latter  part"  of  the  offer  was  proper,  but 
just  how  much  of  it  may  be  included  in  that  designation  is  not 
explained.  Defendant's  counsel  do  not  appear  to  have  pressed 
the  matter  further  though  the  remark  of  the  court  left  it  open 
to  them  ^"''  to  proceed  by  proper  interrogation  of  the  witness, 
and  develop  her  answers  so  far  as  admissible.     The  offer  con- 
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tained  several  distinct  propositions,  some  of  which,  at  least,  were 
clearly -immaterial  and  an  offer  in  bulk  should  not  be  sustained 
where  any  part  of  it  is  objectionable :  Hidy  v.  Murray,  101  leva, 
G9,  69  K  W.  1138. 

5.  Plaintiff's  father  testified  to  being  at  home  when  the  arrest 
of  his  son  was  made,  and  that  plaintiff  was  in  bed  when  the 
officers  arrived.  Error  is  assumed,  because  in  the  course  of  this 
testimony  the  witness  was  permitted  to  relate  the  conversation 
between  himself  and  the  sheriff  in  reference  to  the  plaintiff's 
whereabouts  that  evening,  which  was  the  same  evening  on  which 
the  alleged  shooting  occurred.  Assuming  the  evidence  to  be 
immaterial  or  hearsay,  it  is  not  so  clearly  prejudicial  as  would 
justify  us  in  disturbing  the  verdict.  At  the  time  this  conversa- 
tion took  place,  the  sheriff  was  acting  on  the  request  of  the  de- 
fendant and  without  warrant,  and  the  circumstances  accompany- 
ing the  arrc=t,  so  far  as  they  had  any  relevancy  to  the  suspicion 
of  plaintiff's  guilt  of  the  crime  charged,  were  open  to  the  in- 
quiry of  defendant  before  he  filed  the  information.  We  do  not 
say  as  a  matter  of  law  that  it  was  his  duty  to  make  such  inquiry, 
but  whether  as  a  reasonable  man  he  ought  to  have  made  it  was 
a  proper  question  for  the  jury. 

6.  Appellant  assigns  error  upon  the  ruling  of  the  district 
court  in  admitting  the  evidence  of  plaintiff  to  the  effect  that 
after  his  arrest  he  immediately  ceased  to  be  invited  to  houses 
and  social  entertainments  at  which  he  had  up  to  that  time  been 
accustomed  to  be  a  guest.  The  fact  that  he  does  not,  in  express 
terms,  show  the  cause  of  the  alleged  loss  of  social  favor,  does  not 
render  the  evidence  objectionable.  The  witness  could  not  be 
expected  to  say  as  a  matter  of  actual  knowledge  that  the  change, 
if  any,  in  the  attitude  of  society  toward  him,  was  the  result  of 
his  criminal  prosecution;  but  if,  as  he  claimed,  such  change 
was  coincident  with  that  event — an  event  which,  in  the  nature 
of  ^^*  things,  tends  to  the  loss  of  social  standing — the  jury 
rray  properly  be  left  to  say,  in  view  of  all  the  facts,  whether  the 
relation  of  cause  and  effect  was  established. 

7.  The  remaining  errors  assigned  are  based  upon  certain  in- 
structions to  the  jury.  After  defining  "probable  cause"  in  the 
usual  and  approved  terms,  the  court  in  the  fourth  paragraph  of 
its  charge  added :  "It  does  not  depend  upon  the  question  whether 
or  not  the  person  so  prosecuted  was  actually  guilty  of  the  crime, 
but  whether  or  not  an  ordinarily  prudent  and  careful  man, 
under  the  facts  as  they  appeared  to  him  in  the  exercise  of  reason- 
able care  to  ascertain  the  facts,  and  from  the  knowledge  or  honest 
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belief  of  the  facts"  then  had,  would  be  justified  in  the  honest  be- 
lief that  a  crime  had  been  committed,  and  the  person  accused 
was  guilty  of  such  crime."  In  the  fifth  paragraph  of  the  charge 
the  court  said  that  if  defendant,  in  beginning  the  prosecu- 
tion, ''did  not  use  the  means  which  an  ordinarily  careful  and 
frudcnt  man  would  exercise,  under  like  conditions,  to  ascertain 
the  facts  connecting  the  plaintiff  with  the  crime  alleged  to  have 
been  committed,  and  if  you  find  from  the  facts  and  circum- 
stances as  they  at  the  time  were  known  or  appeared  to  the 
defendant  that  he  was  not  justified  in  honestly  believing  that 
the  plaintiff  had  committed  the  crime  for  which  he  was  after- 
ward arrested,  then  such  proceedings  would  have  been  com- 
menced -wnthout  probable  cause."  The  same  thought  is  em- 
braced in  the  sixth  paragraph.  It  is  said  that  the  language  above 
italicized  imposes  too  high  a  degree  of  care  upon  a  person  begin- 
ning a  criminal  prosecution.  We  think  the  criticism  is  not 
well  founded.  All  that  is  required  of  an  informant  in  criminal 
proceedings  by  this  instruction  is  that  he  shall  exercise  the  care 
of  an  ordinarily  prudent  man.  This  is  not  too  high  a  standard 
of  action  for  the  government  of  one  who  is  about  to  institute 
a  prosecution  which,  if  not  well  founded,  may  work  incalculable 
injustice  to  an  innocent  person.  The  rule  announced  ^^^  by 
these  instructions  we  regard  as  in  harmony  with  the  well- 
established  principles  of  the  law  in  reference  to  actions  for  mal- 
icious prosecutions:  Walker  v.  Camp,  63  Iowa,  630,  19  N".  W. 
802. 

In  the  twelfth  paragraph  of  its  charge  the  court,  in  stating 
the  grounds  upon  which  exemplary  damages  might  be  allowed, 
made  use  of  the  expression:  "If  you  find  that  in  the  commence- 
ment of  such  [criminal]  proceedings  the  defendant  was  actuated 
solely  by  feelings  of  personal  malice  against  the  defendant,"  etc. 
Complaint  is  made  of  this  language.  The  court  evidently  in- 
tended to  use  the  word  "plaintiff"  where  the  word  "defendant'* 
is  last  employed  in  this  sentence,  but  the  mistake  is  one  which 
could  not  have  misled  the  jury.  It  should  be  remembered,  too, 
that  the  language  which  is  above  quoted  refers  to  the  criminal 
proceeding,  and  in  that  proceeding  the  person  who  is  here  plain- 
tiff was  there  defendant,  and  with  that  in  mind  the  use  of  the 
latter  term  by  the  trial  court,  while  probably  inadvertent,  was 
not  inappropriate.  In  the  case  of  Eich  v.  Moore,  114  Iowa,  80, 
86  N.  W.  52,  where  the  word  "plaintiff"  being  mistakenly  used 
for  "defendant,"  was  held  reversible  error,  the  instruction  as 
written  was  calculated  to  mislead  the  jury  upon  the  rule  there 
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teing  considered.  The  real  meaning  of  the  court  in  this  case  is 
too  apparent  to  prejudice  either  party.  Upon  the  whole  record, 
we  think  the  case  was  fairly  tried,  and.  the  verdict  has  sufficient 
support  in  the  evidence. 

The  judgment  of  the  district  court  is  affirmed. 


Mnlinnvs  Pro/ifcvtinn  of  civil  actions  is  considered  in  the  mono- 
grapic  note  to  McCormiok  etc.  Co.  v.  Willan,  post,  pp.  454-474.  Mali- 
cious prosecution  of  criminal  actions  is  considered  in  th©  monographic 
note  to  Eoss  v.  Ilixon,  26  Am.  St.  Rep.  127-164.  Mental  suffering 
is  a  proper  element  of  damages  for  the  malicious  prosecution  of  an 
action  and  so  is  injury  to  reputation:  See  the  note  to  Ross  v.  Hixon, 
26  Am.  St.  Rop.  163.  The  plaintiff  may  show,  on  the  question  of 
mental  anguifh.  that  when  arrested  he  had  a  dependent  family,  one 
of  whom  wns  sick,  crippled,  and  in  need  of  his  care  and  attention: 
Davis  V.  Seeley,  91  Iowa,  583,  51  Am.  St.  Rep.  356,  60  N.  W.  183. 
Probable  cnuse  within  the  meaning  of  the  law  of  malicious  prosecu- 
tion, is  such  a  state  of  facts  in  the  mind  of  the  prosecutor  as  would 
lead  a  man  of  ordinary  caution  and  prudence  to  believe,  or  entertain 
an  honest  and  strong  suspicion,  that  the  person  arrested  is  guilty: 
See  the  note  to  Ross  v.  Hixon,  26  Am.  St.  Rep.  138-149;  Burk  V. 
Hawley,  179  Pa.  St.  539,  57  Am.  St.  Rep.  607,  36  Atl.  327. 


HANNABALSON  v.  SESSIONS, 
rne  lowa,  457,  90  n.  w.  93.] 

ASSAULT— Evidence  Ees  Gestae.— In  an  action  to  recover 
for  an  assault  evidence  of  a  quarrel  between  the  parties  to  the 
BAiit  immediately  preceding  and  leading  up  to  the  alleged  assault  is 
admissible   rs  a  part   of  the  res   gestae,     (p.   252.) 

TRESPASS— Force  to  Repel,— A  landowner  may  use  all  rea- 
Bon?iMe  and  necessary  force  to  expel  a  trespasser  from  his  premises, 
(p.  253.) 

TRESPASS— What  Constitutes.— A  person  who  extends  his 
arm  ovor  a  '1i^-i=!ion  fence  into  the  premises  of  another  is  a  tres- 
passer, thorgh  his  body  remains  on  his  side  of  the  fence,     (p.  253.) 

TRESPASS— "What  is  not.— It  is  not  a  trespass  for  one  of 
two  adjoining  owners  to  hang  his  property  on  the  boundary  or  division 
fence  between  them,  although  such  fence  is  erected  entirely  by  the 
other  owner,     (p.  253.) 

Lindt  &  Mynster,  for  the  appellant 
J.  Sims,  for  the  appellee. 

^  «8  WEAVER,  J.  Plaintiff  and  defendant  live  upon  adjoin- 
ing lots.  There  is  frequent  war  between  the  families.  The 
casus  belli  in  the  present  instance  is  to  be  found  in  the  following 
circumstances:  Upon  the  boundary  line  between  the  lots  is  a 
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tight  board  fence,  a  part  of  which  was  built  by  plaintill^s  hus- 
band; but,  unfortunately,  this  barrier,  while  all  sufficient  to 
prevent  the  passage  of  the  dove  of  peace,  is  neither  high  enough 
nor  tight  enough  to  prevent  the  interchange  of  brickbats,  or 
the  bandying  of  opprobrious  epithets.  On  May  30,  1898,  the 
defendant,  while  at  work  in  his  garden,  claimed  to  have  narrowly 
escaped  a  brick  hurled  in  his  direction  by  one  of  plaintiff's  chil- 
dren, and,  in  his  indignation  at  the  unprovoked  bombardment, 
threatened  the  lad  with  arrest.  Plaintiff  and  her  husband,  be- 
ing at  work  near  by,  heard  the  threat,  and  took  up  the  quarrel. 
About  this  time  plaintiff's  husband  discovered  that  a  ^"^  ladder 
belonging  to  defendant  was  hanging  upon  a  peg  or  block  at- 
tached to  the  partition  fence,  and,  conceiving  this  to  be  a  cloud 
upon  his. title,  he  forthwith  attempted  to  remove  it,  while  d<?- 
lendant,  seeing  the  peril  in  which  his  property  was  placed, 
rushed  to  its  defense.  Whether  plaintiff  herself  laid  .violent 
hands  on  the  ladder  is  a  matter  of  grave  dispute.  She  denies 
it,  and  says  that  the  height  and  depth  of  her  offending  con- 
bistcd  in  her  leaning  up  against  the  fence  with  one  arm  hanging 
quietly  over  the  top  thereof,  and  in  stimulating  her  husband's 
zeal  by  audible  remarks  about  the  "crazy  fool"  who  was  bearing 
down  upon  them  from  the  other  side.  She  further  avers  that 
while  occupying  this  position  of  strict  neutrality,  the  defendant 
assaulted  her  -vi  et  armis,  and  with  his  clenched  first  stnick  the 
arm  wliich  protruded  over  the  fence  top  into  his  domain.  Defend- 
ant denies  the  striking,  and  says  that  plaintiff,  instead  of  being 
a  peaceable  and  impartial  observer  of  the  skirmish,  was  hei'^elf 
a  principal  actor,  and  that  in  aid  of  her  husband  she  climbed 
upon  some  convenient  pedestal,  and,  hanging  herself  across 
the  fence,  reached  down,  and  with  malice  aforethouglit,  seized 
the  ladder  and  wrenched  it  from  its  resting  place.  Tliereupon, 
actuated  by  a  natural  and  lawful  desire  to  protect  his  property 
from  such  ravishment,  and  being  goaded  on  by  statements  from 
the  other  side  of  the  fence  reflecting  upon  his  mother  and  cast- 
ing doubt  upon  his  proper  rank  in  the  animal  kingdom,  he 
gently,  and  without  unreasonable  force,  laid  his  open  hand  upon 
plaintiff's  arm,  and  mildly  but  firmly  suggested  the  propriety 
of  her  "keeping  on  her  own  side  of  the  fence."  As  is  usual  in 
cases  of  this  kind,  the  testimony  of  the  principal  parties  is  en- 
tirely irreconcilable,  and,  as  is  also  usual,  each  is  supported  by 
partisan  witnesses  in  a  very  emphatic  manner.  l^Fore  than  a 
year  after  this  alleged  assault,  this  action  for  damages  was  be- 
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gun,  and  plaiutilT  swears  that,  as  a  result  of  the  blow  upon  her 
arm,  she  has  during  all  that  time  been  sick,  weak,  nervous,  suf- 
fering great  pain  and  anguish,  and  is,  to  a  great  extent  a  *^*^ 
physical  and  nervous  wreck.  On  the  other  hand,  some  of  the 
defendant's  witnesses  testify,  in  effect,  that,  whatever  may  be- 
plaiutilf's  bodily  ills,  they  have  existed  for  many  years,  while 
others  tell  us  that  since  the  alleged  assault  they  have  seen  her 
performing  outdoor  labor  with  all  the  apparent  strength  of  an 
athlete.  ITer  physician,  who  was  a  witness  in  her  behalf,  says 
that,  "wliile  she  is  not  quite  so  fleshy  as  she  was  a  year  ago,  she 
is  still  fleshy  enough,"  and  the  jury,  who  saw  her  at  the  trial, 
seem  to  have  adopted  his  conservative  estimate. 

1.  Reading  the  whole  record  in  the  case,  one  feels  the  justice 
of*the  old  saying  that  "it  is  not  so  easy  to  find  the  truth  as  it 
is  to  discover  the  falsehood."  As  a  rule,  these  petty  suits  are 
prosecuted  and  defended,  not  so  much  with  hope  of  pecuniary 
advantage  as  with  desire  to  achieve  triumph  over  an  enemy,  and 
in  that  desire,  and  under  such  circumstances,  parties  seldom 
fail  to  rise  to  the  emergency  upon  the  witness  stand.  The  com- 
mon sense  of  the  jury  may,  however,  ordinarily  be  relied  upon  to 
reach  a  conclusion  which  works  substantial  justice.  The  issue 
presented  here  is  one  of  simple  fact,  and,  the  testimony  being 
conflicting,  it  was  for  the  jury  to  say  whether  the  alleged  assault 
was  committed  as  charged.  With  the  verdict  rendered  thereon 
we  have  neither  the  right  nor  the  disposition  to  interfere,  unless 
there  be  found  prejudicial  error  in  the  ruling  of  the  trial  court 
to  which  exceptions  have  been  taken. 

2.  Complaint  is  made  of  the  overruling  of  plaintiff's  objec- 
tions to  certain  questions  propounded  to  plaintiff's  hjasband  con- 
cerning the  wordy  quarrel  between  him  and  the  defendant  at 
and  about  the  time  of  the  alleged  assault.  Similar  exceptions 
are  taken  to  the  admission  of  defendant's  testimony  as  to  said 
conversation,  and  of  the  previous  wrangles  leading  up  to  the 
struggle  over  the  ladder.  We  think  it  was  all  admissible,  either 
as  part  of  the  res  gestae  or  as  tending  to  explain  the  conduct  of 
the  parties  ■*"^  on  both  sides  at  the  time  of  the  controversy  im- 
mediately under  consideration. 

3.  It  is  also  said  that  the  court  erred  in  instructing  the  jury 
that,  if  plaintiff  leaned  over  the  partition  fence  and  attempted 
to  interfere  with  the  ladder,  defendant  had  the  right  to  use  such 
force  upon  her  as  was  reasonably  necessary  to  cause  her  to  desist, 
and  to  expel  her  from  his  premises.     It  is  claimed  this  instruc- 
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tion  is  wrong,  not  only  as  a  niaiter  of  legal  principle,  but  be- 
cause no  such  defense  was  pleaded.  As  to  the  matter  of  plead- 
ing, we  have  to  say,  without  attempting  to  decide  whether  this  de- 
fense is  not  available  under  the  general  denial,  that  the  defend- 
ant did,  before  verdict,  amend  his  answer  and.  plead  specifically 
that  he  was  acting  in  justifiable  defense  of  his  property.  There 
was  no  error  in  permitting  the  amendment.  The  general  doc- 
trine announced  in  the  instruction  is,  in  our  judgment,  correct. 
The  mere  fact  that  plaintiff  did  not  step  across  the  boundary 
line  does  not  make  her  any  less  a  trespasser  if  she  reached  her 
arm  across  the  line,  as  she  admits  she  did.  It  is  one  of  the 
oldest  rules  of  property  known  to  the  law  that  the  title  of  the 
owner  of  the  soil  extends,  not  only  downward,  to  the  center  of 
the  earth,  but  upward  usque  ad  coelum,  although  it  is,  perhaps, 
doubtful  whether  the  owners  as  quarrelsome  as  the  parties  in 
this  case  will  ever  enjoy  the  usufruct  of  their  property  in  tht? 
latter  direction.  The  maxim,  "Ubi  pars  est  ibi  est  totum" — that 
where  the  greater  part  is,  there  is  the  whole — does  not  apply  to 
the  person  of  a  trespasser,  and  the  court  and  jury  could  there- 
fore not  be  expected  to  enter  into  any  inquiry  as  to  the  side  of 
the  boundary  line  upon  which  plaintiff  preponderated,  as  she 
reached  over  the  fence  top.  It  was  enough  that  she  thrust  her 
hand  or  arm  across  the  boundary  to  technically  authorize  the 
defendant  to  demand  that  she  cease  the  intrusion,  and  to  justify 
him  in  using  reasonaljle  and  necessary  force  required  for  the 
expulsion  of  so  much  of  her  person  as  he  found  upon  his  side  of 
the  line,  being  careful  to  keep  within  the  limits  '***^  of  the  rule, 
''Molliter  manus  imposuit,"  so  far  as  was  consistent  with  his 
own  safety.  Uuder  the  instructions  of  the  court,  the  jury  must 
have  found  that  defendant  kept  within  the  scope  of  his  legal 
rights  in  ibis  respect  and  that  the  alleged  assault  was  not 
established  by  the  evidence. 

We  are  not  prepared  to  hold  with  counsel  that  the  mere  fact 
that  this  particular  part  of  the  fence  was  built  by  plaintill's 
husband  makes  defendant  a  wrongdoer  in  hanging  his  ladder 
upon  it.  The  entire  fence,  by  whomsoever  built,  being  placed 
upon  the  boundary,  is,  in  a  just  sense,  common  property,  and  it 
would  be  an  intolerable  conclusion  to  say  that  neither  party 
could  touch  the  portion  not  Imilt  by  himself  without  danger  of 
a  lawsuit.  The  law  as  it  is  affords  sufficient  opportunity  for 
spiteful  and  contentious  persons  to  harass  their  neighbors  by 
strict  insistence  upon  technical  rights,  and  it  would  be  little  less 
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than  a  calamity  to  establish  the  precedent  for  which  appellant 
contends.  This  case  is  one  with  which  the  court  ought  not  to 
be  burdened,  and  we  can  justify  giving  it  the  serious  attention 
we  have,  only  in  the  hope  that  an  exhibition  of  its  petty  and 
ridiculous  features  may  tend  to  check  such  litigation. 
The  judgment  of  the  district  court  is  affirmed. 


EXPULSION  OF  TRESPASSER. 

I.    Right  to  Expel  Without  Unnecessary  Force, 
n.    Duty  to  Warn  Trespasser. 
m.    Unnecessary  Force. 
IV.    Killing  Trespasser. 

I.  Right  to  Expel  Without  Unnecessary  Force.— There  is  no 
doubt  that  the  owner  or  one  who  is  in  the  rightful  possession  of 
property  has  a  legal  right  to  expel  a  trespasser  therefrom  after  warn- 
ing him  to  depart,  provided  that  in  so  doing  he  does  not  use  more 
force  or  violence  than  is  reasonably  necessary  to  effect  that 
purpose.  "We  are  aware  of  no  rule  of  law  that  gives  any  person 
not  having  a  special  irrevocable  license  the  right  to  enter  and  con- 
tinue upon  the  premises  of  another  when  requested  to  depart.  To 
permit  all  persons  at  their  mere  convenience  and  will  to  enter  and 
remain  in  -another's  house,  or  even  bis  close,  so  long  as  they  may 
choose,  and  this,  too,  after  being  requested  to  depart,  would  well-nigh 
destroy  the  dominion  of  the  owner  over  his  property,  and  would  ren- 
der it  almost  useless  as  well  as  worthless.  It  would  be  monstrous 
to  hold  that  a  man's  privacy  may  be  so  far  infringed  that  any  and 
all  persons  may  at  will  enter  his  dwelling  and  remain  after  being 
requested  to  leave,  until  it  suited  their  convenience  to  go;  although 
it  might  not  be  so  offensive  to  permit  it  on  the  close  of  the  owner 
as  upon  his  dwelling,  it  would  be  an  outrage  upon  his  rights.  Such 
has  never  been  the  law,  and  so  long  as  there  is  such  a  thing  as  indi- 
vidual ownership  of  property  it  is  not  probable  that  such  ever  will 
be":  Woodman  v.  Howell,  45  111.  367,  92  Am.  Dec.  221-223.  The 
cases  are  generally  agreed  that  the  person  in  the  rightful  possession 
of  real  property  or  premises  connected  therewith  may  use  sufficient 
force  to  remove  therefrom  a  person  who,  being  a  trespasser,  has  no 
right  to  remain  and  refuses  to  depart  after  being  requested  to  do  so, 
and  that  he  incurs  no  civil  liability  in  so  doing,  but  if  in  thus  assert- 
ing his  rights  he  uses  more  force  than  is  necessary  to  eject  the  in- 
truder or  inflicts  unnecof?sary  injury,  he  becomes  liable  therefor. 
Whether  the  force  or  violence  used  to  eject  a  trespasser  was  unneces- 
sarily severe,  or  whether  it  was  merely  such  as  was  "necessary" 
must,  manifestly,  depend  to  a  great  extent  upon  the  circumstances  of 
each  particular  case,  and  in  this  respect  the  courts  seem  very  liberal 
toward  the  person  seeking  to  eject  the  trespasser.  In  such  cases 
courts  cannot  and  will  not  undertake  to  pass  upon  the  surroundings 
•with  very  great  nicety  in  determining  just  exactly  the  amount   of 
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force  which  may  be  used  by  the  owner  in  ejecting  a  trespasser  from 
his  property.  Every  case  must  be  governed  by  its  own  particular 
circumstances,  and  they  vary  to  such  an  extent  and  depend  so  much 
upon  appearances  and  incidents  occurring  at  the  moment  of  the  ex- 
pulsion, that  the  owner  must  to  a  very  great  extent  be  left  to  deter- 
mine for  himself  the  means  necessary  to  be  used  by  him  in  the  pro- 
cess of  ejection,  and  in  reviewing  the  discretion  used  by  him,  no 
great  amount  of  speculation  and  refinement  as  to  the  probabilities  can 
safely  be  indulged  by  the  court.  In  the  following  cases  the  rule  is 
maintained  that  if  a  person  enters  the  premises  of  another  after  be- 
ing ordered  by  the  owner  not  to  enter,  or  persists  in  remaining  after 
he  is  ordered  to  depart  he  becomes  a  trespasser  and  such  owner  has 
a  right  to  use  enough  force  to  eject  him  from  such  premises  and  to 
prevent  his  re-entering.  In  other  words  the  owner  of  the  premises 
has  the  right  to  use  such  force  as  ia  reasonably  necessary  to  prevent 
a  person  from  trespassing  thereon,  but  no  more.  The  rule  here  ap- 
plied is  not  unlike  the  familiar  rule  in  criminal  law  that  one  in 
repelling  an  attack  may  use  such  force  as  would  appear  to  be  rea- 
sonably necessary  to  a  person  of  ordinary  intelligence,  carefulness, 
and  prudence,  acting  under  similar  circumstances:  McDermott  v. 
Kennedy,  1  Harr.  (Del.)  143;  Watson  v.  Hastings,  1  Penne.  (Del.) 
47,  39  Atl.  587;  Woodman  v.  Howell,  45  111.  367,  92  Am.  Dec.  221  j 
Wharton  v.  People,  8  III.  App.  232;  Brebach  v.  Johnson,  62  111.  App. 
131;  Illinois  Steel  Co.  v.  Waznius,  101  111.  App.  535;  Manning  v. 
Brown,  47  Md.  506;  Sampson  v.  Henry,  11  Pick.  379:  Hamilton  v. 
Arnold,  116  Mich.  684,  75  N.  W.  133;  Morgan  v.  Durfee,  69  Mo. 
469,  33  Am.  Kep.  508;  State  v.  Howell,  21  Mont.  165,  53  Pac.  314; 
Harshman  v.  Kose,  50  Neb.  113,  69  N.  W.  755;  Markham  v.  Brown, 
8  N.  H.  523,  31  Am.  Dec.  209;  Scribner  v.  Beach,  4  Denio,  448,  47 
Am.  Dec.  265;  Newkirk  v.  Sabler,  9  Barb.  652;  Gyre  v.  Culver,  47 
Barb.  592;  Conway  v.  Carpenter,  80  Hun,  428,  30  N.  Y.  Supp.  315; 
Souter  v.  Codman,  14  E.  I.  119,  51  Am.  Kep.  3G4;  Brothers  v.  Mor- 
ris, 49  Vt.  4G0;  Cupppert  v.  Morrison,  27  Wis.  365,  9  Am.  Eep.  439; 
Wright  V.  Southern  Express  Co.,  80  Fed.  85.  If  the  owner  of 
land  wrongfully  held  by  another  enters  and  expels  the  occupant, 
but  makes  use  of  no  more  force  than  is  reasonably  necessary  to  ac- 
complish this,  he  is  not  liable  in  a  civil  action  for  trespass,  nor  for 
assault  and  battery,  nor  for  injury  to  the  occupant's  goods,  although, 
to  effect  such  expulsion  and  removal,  it  becomes  necessary  to  use 
80  much  force  and  violence  as  to  subject  him  to  indictment  for  a 
breach  of  the  peace,  or  for  making  a  forcible  entry:  Manning  v. 
Brown,  47  Md.  506;  Souter  v.  Codman,  14  E.  I.  119,  51  Am.  Kep. 
364.  A  person  employed  by  a  corporation  to  guard  its  premises 
from  trespassers  has  a  right  to  use  such  force  as  Is  reasonably  nec- 
essary to  prevent  persons  from  trespassing  upon  such  premises,  but 
no  more:  Illinois  Steel  Co.  v.  Waznius,  101  111.  App.  535.  Jf,  after 
the  surrender  of  a  lease  of  a  church,  the  pastor  of  the  former  lessee 
enters  the  church,  occupies  the  pulpit,  and  insists  on  preaching,  the 
lessor  is  justified  in  having  him   removed   by  force  from   the  pulpit 
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and  from  the  church,  using  such  force  only  as  is  necessary  to  eject 
him  therefrom,  if  atter  notice  he  refuses  to  leave:  Conway  v.  Car- 
penter, 80  Hun,  428,  30  N.  Y.  Supp.  315.  Or  if  one  undertakes  to 
possess  himself  of  the  lands  or  goods  of  another  without  force,  the 
owner  must  first  request  him  to  depart,  and,  if  he  refuses,  may 
then  use  sufficient  force  to  expel  him,  but  he  must  not  assault  him 
in  the  first  instance.  If,  however,  the  entry  is  made  with  force 
and  violence,  the  owner  may,  in  the  first  instance,  use  such  force 
as  may  be  necessary  to  subdue  the  violence  of  the  aggressor:  Scrib- 
ner  v.  Beach,  4  Denio,  448,  47  Am.  Dec.  265.  A  landlord  may  forci- 
bly enter  his  premises  and  eject,  without  unnecessary  force,  a  tenant 
holding  over  after  the  expiration  of  his  tenancy  and  who  has  had 
reasonable  notice  to  quit.  Such  tenant  is  merely  upon  the  premises 
by  will  or  sufferance,  with  no  more  right  than  a  mere  trespasser, 
and  the  landlord,  if  ho  acts  within  reason  in  ejecting  such  person, 
is  not  liable  civilly  nor  in  damages  for  an  assault,  although  he  is 
liable  to  indictment  for  a  breach  of  the  peace  for  the  forcible  en- 
try: Esty  V.  Baker,  50  Me.  325,  79  Am,  Dec.  616;  Winter  v.  Stevens, 
9  Allen,  526-530;  Low  v.  Elwell,  121  Mass.  309,  23  Am.  Eep.  272; 
Stone  V.  Lahoy,  133  Mass.  426;  Overdeer  v.  Lewis,  1  Watts  &  S, 
90,  37  Am.  Dec.  440.  A  person  rightfully  having  the  actual  pos- 
session of  land  has  a  right  to  ex'pel  a  trespasser,  and  to  repel  by 
force  any  attempt  to  molest  him  in  the  enjoyment  of  the  premises, 
or  in  the  free  use  of  anything  appertaining  thereto,  but  such  owner 
or  possessor,  in  removing  a  trespasser  from  his  premises,  is  entitled 
to  use  only  so  much  force  as  is  necessary  for  that  purpose:  McCarty 
v.  FrcJTiont,  23  Cal,  196;  Tribble  v.  Frame,  7  J.  J.  Marsh.  599,  23 
Am.  Dec.  439;  Bliss  v.  Johnson,  73  N.  Y.  529;  O'Donnell  v.  Mclntyre, 
118  N,  Y.  156,  23  N.  E,  455;  Comstock  v.  Dodge,  43  How.  Pr.  97, 
A  person  in  the  rightful  possession  of  a  house  may  legally  assault 
and  beat  off  anyone  wrongfully  forcing  his  way  into  it,  but  if  he 
goes  beyond  defense  and  uses  unnecessary  force  in  such  defense  or 
in  revenpe  or  as  punishment  of  the  aggressor,  he  himself  becomes 
a  trespasser  and  is  liable  in  damages  for  an  assault:  Pitford  v.  Arm- 
strong, Wright    (Ohio),   94. 

An  agent  has  the  same  right  as  his  principal  to  defend  the  prin- 
•cipal's  possession  and  to  expel  trespassers:  Taylor  v.  Adams,  58 
Mich.   187,   24  N.   W.   864. 

A  person  has  the  right,  with  reasonable  force,  to  defend  his  prop- 
erty or  premises,  as  well  as  his  person,  against  invasion  by  a  tres- 
passer and  the  fact  that  injury  is  inflicted  upon  the  invader  will  not 
make  the  resisting  and  ejecting  person  liable  in  damages  for  an  in- 
jury thus  inflicted  in  the  reasonable  defense  of  his  house,  lands  or 
goo'ls;  Fossbinder  v.  Svitnk,  16  Neb.  499,  20  N.  W.  866. 

II.  Duty  to  Warn  Trespasser.— The  rule  is  universal,  we  appre- 
hend, that  if  a  trespasser  enters  peacefully  upon  the  land  of  an- 
other,, and  is  discovered- there,  not  doing  any  violence,  a  request 
to  him  to  depart  and  a  refusal  to  do  so  is  necessary  before  the  party 
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ejecting  him  can  justify  a  resort  to  force  and  violence  in  expelling 
him.  After  such  request  and  refusal,  the  party  in  possession  has 
the  right  to  use  such  force  as  is  necessary  to  expel  the  trespasser, 
and  no  more:  Price  v.  State,  72  Ga.  441;  Long  v.  People,  102  111. 
331;  Robinson  v,  Hawkins,  4  T.  B.  Men.  134;  State  v.  Woodward,  50 
N.  H.  527;  People  v.  Osborn,  1  Wheel.  C.  C.  97.  An  unarmed  tres- 
passer on  one's  premises  must  be  requested  to  leave,  ;ind  gentle 
means  of  removal  must  be  employed  before  a  resort  to  force:  State 
V.  Burke,  82  N.  C.  521.  In  such  case  the  owner  is  not  justified  in 
inflicting  a  violent  battery  upon  the  trespasser  unless  it  is  abso- 
lutely necessary  in  self-defense  and  to  eject  him:  State  v.  Lazarus, 
1  Mill  Const.  (S.  C.)  34.  A  man  cannot  lawfully  push  a  tres- 
passer off  his  land  without  first  requesting  him  to  go  off  the  prem- 
ises: Thompson  v.  Berry,  1  Cranch  C.  C.  45,  Fed.  Gas.  No.  13,943. 
An  innkeeper  has  a  right  to  request  a  person  who  visits  his  inn,  not 
as  a  guest  or  on  business  with  guests,  to  depart,  and  if  he  refuses, 
may  gently  lay  his  hands  upon  him  to  lead  him  out  and  expel  him, 
and  if  he  resists,  may  employ  suflS^cient  force  to  eject  him,  and  for  so 
doing  he  may  justify  on  a  prosecution  for  an  assault  and  battery: 
State  V.  Steele,  106  N.  C.  766,  19  Am.  St.  Rep.  573,  11  S.  E.  478. 

An  assault  on  a  trespasser  is  not  justifiable  when  the  trespass 
is  not  accompanied  by  violence,  unless  the  trespasser  is  first  re- 
quested to  depart  and,  refusing  this  request,  resists  the  effort  made 
to  remove  or  expel  him;  but  if  the  trespass  is  committed  with  force, 
it  may  be  resisted  by  violence  adequate  for  the  occasion  without 
first  requesting  the  trespasser  to  desist  and  depart:  Mcllvoy  v.  Coch- 
ran, 2  A.  K.  Marsh.  271;  Scribner  v.  Beach,  4  Denio,  448,  47  Am. 
Dec.  265.  Ordinarily,  the  occupant  must  resist  the  entrance  of  a 
trespasser  with  gentle  hands  and  a  request  to  leave,  but  if  the  in- 
truder defiantly  stands  his  ground,  armed  with  a  deadly  weapon,  "the 
occupant  may  at  once  resort  to  physical  force,  and  it  is  then  for  the 
jury  to  decide  whether  there  was  more  force  used  than  was  neces- 
sary: State  V.  Taylor,  82  N.  C.  554. 

III.  Unnecessary  Force. — A  mere  trespass  upon  the  land  of  an- 
other, even  after  the  trespasser  has  been  warned  to  depart  and  has 
refused,  does  not  justify  the  land  owner  in  using  a  dangerous  or 
deadly  weapon  to  resist  the  trespass,  and  if  the  land  owner  shoots  or 
otherwise  injures  the  trespasser  with  a  deadly  or  dangerous  weapon, 
not  in  necessary  self-defense,  he  is  liable  for  the  damages  caused 
thereby:  James  v.  Hayes,  63  Kan.  133,  65  Pac.  241;  iJlverton  v. 
Esgate,  24  Neb.  235,  38  N.  W.  794;  Montgomery  v.  Commonwealth, 
98  Va.  840,  36  S.  K.  371,  98  Va.  852,  37  S.  E.  1.  An  assault  with  a 
gun  or  revolver  for  the  purpose  of  removing  a  mere  trespasser  from 
the  premises  of  the  assailant  cannot  be  justified:  Wharton  v.  People, 
8  111.  App.  232;  Kunkle  v.  State,  32  Ind.  220;  State  v.  Montgomery,  65 
Iowa,  483,  22  N.  H.  639.  A  man  has  not  the  same  right  in  repelling 
a  trespasser  from  his  outlying  lanus  as  he  has  from  his  residence 
lot,  nor  has  he  any  right  to  take  his  gun  as  a  means  of  running 
a  trespasser  off  from  his  lands:  State  v.  Lightsey,  43  S.  C.  114,  20 
Am.   St.   Rep.,   Vol.   93—17 
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8.  E.  975.  One  who  throws  a  stick  of  wood  at  a  trespasser  on  his 
premises  and  strikes  him  with  intent  to  inflict  an  unwarranted  in- 
jury upon  him  is  liable  in  damages  therefor:  Carter  v.  Sutherland, 
52  Mich.  597,  18  N.  W.  375;  Talmage  v.  Smith,  101  Mich.  370,  45 
Am.  St.  Kep.  414,  59  N.  W.  656;  Hyatt  v.  Wood,  3  Johns.  239. 
And  if  such  owner  misses  the  party  intended  to  be  struck  he  is 
liable  for  an  injury  inflicted  upon  another  trespasser  who  is  struck 
by  such  stick:  Talmage  v.  Smith,  101  Mich.  370,  45  Am.  St.  Kep. 
414,  59  N.  W.  656.  But  it  has  been  held  that  a  landlord  by  shaking 
a  walking-stick  at  a  trespasser  while  within  striking  distance  and 
threatening  him  therewith,  in  an  attempt  to  repel  and  expel  him, 
used  no  more  force  than  was  necessary  to  protect  his  possession: 
State  V.  Austin,  123  N.  C.  749,  31  S.  E.  731.  Generally,  however, 
an  owner  of  property  is  justified  in  beating  a  trespasser  only  when 
the  battery  is  necessary  in  defence  of  his  property:  Stachlin  v. 
Destrehan,  2  La.  Ann.  1019.  Thus,  if  a  trespasser  enters  a  work- 
shop and  violently  interferes  with  the  machinery  therein,  the  owner 
has  a  right  to  defend  with  all  the  force  necessary  to  expel  the  tres- 
passer, and  although  he  is  liable  for  the  result  of  brutal  force  be- 
yond what  the  occasion  warrants,  yet  in  determining  such  question 
due  allowance  must  be  made  for  the  difliculty  which  a  reasonable 
man  would  have  in  meastiring  under  exciting  circumstances  the  exact 
amount  of  force  necessary:  Townsend  v.  Briggs,  99  Cal.  481,  34 
Pac.    116. 

IV.  Killing  Trespasser. — No  person  is  justified  in  taking  human 
life  to  prevent  the  commission  of  a  mere  trespass,  and  if  the  land 
owner  attacks  and  kills  a  mere  trespasser  in  the  first  instance  he  is 
guilty  of  murder:  People  v.  Flanagan,  60  Cal.  2,  44  Am.  Kep.  52; 
People  v.  Hecker,  109  Cal.  451,  42  Pac.  307;  Powers  v.  People,  42 
111.  App.  427;  People  v.  Horton,  4  Mich.  67;  McDaniel  v.  State,  8 
Smedes  &  M.  401,  47  Am.  Dec.  93;  People  v.  Devine,  1  Edm.  Sel. 
Cas.  594;  Wallace  v.  United  States,  162  U.  S.  466,  16  Sup.  Ct.  Kep. 
859.  No  mere  entry  or  trespass  on  the  lands  or  premises  of  an- 
other against  his  protest  and  command,  however  wrongful  it  may 
be,  and  no  matter  if  accompanied  with  insulting  and  irritating 
words  and  gestures  can  justify  or  excuse  a  resort  in  the  first  in- 
stance to  the  use  of  a  deadly  weapon  and  the  killing  of  such  tres- 
passer: State  V.  Warren,  1  Marv.  (Del.)  487,  41  Atl.  190.  A  forci- 
ble entry  into  a  tract  of  land  by  opening  a  closed  gate,  or  pulling 
down  fence,  or  cutting  through  a  hedge,  or  breakijig  a  wall,  does 
not  warrant  or  justify  the  possessor  in  resorting  to  any  violence  to 
expel  the  intruder  incommensurate  with  or  out  of  proportion  to, 
that  used  or  threatened,  and  before  he  can  kill  the  trespasser  in 
self-defense  he  must  first  have  used  every  other  means  of  escape. 
In  the  case  of  a  mere  trespass,  killing  the  intruder  is  murder  in  the 
first  degree,  if  the  slayer,  expecting  a  dangerous  attack,  arms  him- 
self to  repel  the  trespasser  and  uses  such  arms  without  any  serious 
resistance  on  the  part  of  the  intruder:  State  v.  Talley,  9  Houst. 
417.     While  the  owner  of  land    has  a  right    to    order    a  trespasser 
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therefrom,  he  has  no  right  to  follow  him  tip  until  an  attack  is  made 
tipon  himself  so  fierce  as  to  compel  him  to  take  the  life  of  the 
trespasser  in  self-defense:  Tiffany  v.  Commonwealth,  121  Pa.  St. 
165,  G  Am.  St.  Eep.  775,  15  Atl.  462. 

Deliberately  killing  a  man  to  prevent  a  mere  trespass  upon  prop- 
erty is  murder,  whether  such  trespass  could  or  could  not  be  other- 
wise prevented:  Harrison  v.  State,  24  Ala.  67,  60  Am.  Dec.  450; 
State  V.  Woodward,  1  Houst.  C.  C.  455;  State  v.  Buchanan,  1  Houst. 
C.  C.  79;  McDaniel  v.  State,  8  Smedes  &  M.  401,  47  Am.  Dec.  93; 
('onimonwealth  v.  Drew,  4  Mass.  391;  State  v.  McDonald,  4  Jones^ 
19;  State  v.  Brandon,  8  Jones,  463. 

Mere  civil  trespass  upon  a  man's  house,  unaccompanied  by  sucfi^ 
force  as  to  make  it  a  breach  of  the  peace,  is  not  sufficient  provoca- 
tion to  reduce  the  killing  of  the  trespasser  to  manslaughter,  if  com- 
mitted under  circumstances  from  which  the  law  would  imply  malice: 
Carroll  v.  State,  23  Ala.  28,  58  Am.  Dec.  282.     Trespass  is  not  such 
provocation  as  entitles  one  to  use  a  deadly  weapon,  nor  is  it  ffuch 
as  to  reduce  a  killing  below  murder,  nor  is  the  throwing  of  a  stick 
or  club  by  the  trespasser  at  the  land  owner  without  its  hitting  him,  . 
and  before  the  fatal  shot  is  fired,  such  provocation  as  will  reduce- 
a  homicide  from  murder  to  manslaughter:  State  v.  Shippey,  10  Minn. - 
223,  88  Am.  Dec.  70.     In  State  v.  Matthews,  148  Mo.  185,  71  Am.. 
St.  Rep.  594,  49  S.  W.  1085,  it  was,  however,  held  that  though  a  per- 
son while  on  his  own  land  is  not  justified  in  killing  another  because 
the  latter  tears  down  his  fence  or  carries  it  off,  yet  if  the  killing 
of  the  trespasser  is  done  in  a  heat  of  passion,  engendered  by  such 
acts,  it  is  nothing  more  than  manslaughter  in  the  fourth  degree. 

If  a  trespass  is  forcible,  the  owner  of  the  land  may  resist  the 
entry,  but  he  is  not  justified  in  killing  the  trespasser  unless  it  is 
necessary  to  prevent  a  felonious  destruction  of  his  property,  or  to 
defend  himself  against  loss  of  life  or  great  bodily  harm,  and  if, 
in  such  case,  the  trespasser  is  killed  when  there  is  not  reasonable 
ground  for  apprehending  imminent  danger  to  person  or  property,  it 
is  manslaughter,  and  if  the  killing  is  accompanied  with  malice,  ex- 
press or  implied,  it  is  murder:  Carroll  v.  State,  23  Ala.  28,  58  Am. 
Dee.  282;  People  v.  Hecker,  109  Cal.  451,  42  Pac.  307.  The  owner 
of  property  in  the  possession  thereof  has  a  right  to  use  so  much 
force  as  necessary  to  prevent  a  forcible  trespass  and  if  the  tres- 
passer goes  upon  the  premises  with  the  intent  and  the  means  to 
commit  a  felony,  if  necessary  to  accomplish  the  end  intended,  the 
owner  of  the  property  may  repel  force  by  force  even  to  the  extent 
of  killing  the  trespasser  and  he  will  be  justified  in  so  doing:  People 
V.  Payne,  8  Cal.  341;  People  v.  Flanigan,  60  Cal.  2,  44  Am.  Eep. 
52;  People  V.  Hecker,  109  Cal.  451,  42  Pac.  307;  Sims  v.  State,  36 
Tex.  Crim.  Eep.  154,  36  S.  W.  256.  The  owner  of  property  on  his 
own  premises  has  the  right  by  force  to  evict  a  trespasser  therefrom, 
or  to  restrain  the  trespasser  from  injuring  his  person  or  property, 
and  he  is  justified  in  arming  himself  with  any  weapon  and  in  using 
it  to  the  extent  of  slaying  the  trespasser  if  it  should  become  nee- 
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essary,  in  the  progress  of  tlio  difficulty,  to  protect  his  life  or  persoa 
from  a  felonious  assault,  and  the  fact  that  such  owner  assaults  the 
trespasser  to  protect  his  person  or  property  does  not  deprive  him  of 
his  right  to  defend  himself  against  the  violence  of  the  trepasser 
induced  by  such  assault:  Ayers  v.  State,  60  Miss.  709. 

As  has  before  been  shown  a  mere  civil  trespass  without  force  on 
property  will  in  no  case  entirely  justify  a  homicide,  and  in  the  case 
of  a  homicide  of  such  a  trespasser  in  defense  of  one's  possessions, 
the  trespass  must  be  into  the  owner's  or  possessor's  dwelling-house 
or  his  outbuilding,  and  all  means  of  expulsion,  both  peaceable  and 
forcible,  must  have  failed,  before  there  can  be  a  justifiable  homi- 
cide of  the  intruder:  Lee  v.  State,  92  Ala.  15,  25  Am.  St.  Kep.  17, 
9  South.  407;  State  v.  Becker,  9  Houst.  411,  33  Atl.  178;  State  v. 
Bartness,  33  Or.  110,  54  Pac.  167.  A  person  is  not  justified  in  tak- 
ing human  life  to  prevent  a  mere  trespass  on  his  real  estate  or 
property,  except  in  the  case  of  his  dwelling-house,  which  he  may 
defend  even  to  the  taking  of  such  life,  if  necessary,  or  apparently 
necessary,  to  prevent  a  trespasser  from  forcibly  entering  it  against 
his  will  and  when  warned  not  to  enter  and  desist  from  the  use  of 
force.  For  all  other  trespasses  to  real  estate  the  law  affords  an 
ample  remedy  without  resort  to  the  killing  of  the  intruder:  David- 
son v.  People,  90  111.  221;  State  v.  Zellers,  7  N.  J.  L.  220. 

One  assailed  by  a  trespasser  in  his  dwelling-house  is  not  obliged 
to  flee  therefrom,  but  is  authorized  to  repel  force  by  force,  and  pro- 
tect himself  and  his  house  from  intrusion,  and,  if  in  the  reasonable 
exercise  of  his  right  of  self-defense,  as  appears  to  him  at  the  time, 
he  kills  his  assailant,  the  killing  is  justifiable  homicide:  People  v. 
Coughlin,  67  Mich.  466,  35  N.  W.  72.  If  one  is  assaulted  in  his  own 
home  by  a  trespasser  or  the  home  itself  is  thus  attacked,  the  owner 
may  use  such  means  as  are  necessary  to  repel  the  trespasser  or  to 
prevent  his  forcible  entry  or  material  injury  to  his  home  even  to 
the  taking  of  his  life.  But  the  homicide  in  such  case  is  not  justifi- 
able, unless  the  slayer,  in  the  proper  and  careful  use  of  his  facul- 
ties, bona  fide  believes,  and  has  reasonable  ground  to  believe,  that 
the  killing  is  necessary  to  repel  the  assailant  or  prevent  his  forcible 
entry:  State  v.  Peacock,  40  Ohio  St.  333.  A  trespasser  assaulting 
a  horse  can  be  lawfully  resisted  and  repelled  to  the  extent  of  using 
deadly  weapons  and  taking  life,  only  in  case  the  assault  is  made 
either  with  the  intent  of  taking  the  life  of  the  inmate  or  of  doing 
him  pront  bodily  harm,  and  such  resistance  is  necessary  to  prevent 
such  crime,  or  in  case  the  inmate  has  reason  to  believe  from  the 
circumstances,  and  in  fact  does  believe,  that  it  is  necessary  to  pre- 
vent the  commi9si()n  of  such  crime:  State  v.  Patterson,  45  Vt.  308, 
12  Am.  Kcp.  200.  The  rule  is  well  summed  up  in  State  v.  Taylor, 
143  Mo.  150,  44  S.  W.  785,  where  it  is  held  that  the  "maxim  'Every 
man's  house  is  his  castle'  does  not  mean  that  the  owner  of  a 
dwellinfr-house  has  the  right  to  take  life  because  of  trespass  upon 
the  dwelling-house  alone,  irrespective  of  the  nature  of  the  trespass. 
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To  justify  the  taldng  of  the  life  of  the  trespasser,  the  trespass  must 
be  with  a  design  to  commit  a  felony  thereon  or  therein,  or  upon 
its  inmates.  A  mere  civil  trespass  upon  one's  dwelling-house  does 
not  justify  him  in  killing  the  trespasser.  The  owner  may  resist 
such  a  trespass,  opposing  force  against  force,  but  he  has  no  right 
to  kill  unless  it  becomes  necessary  to  prevent  a  felonious  destruc- 
tion  of  property  or  the  commission  of  a  felony,  or  to  defend  himself 
against  a  felonious  assault  upon  his  person  or  that  of  some  mem- 
ber of  his  family."  In  Morgan  v.  Durfee,  69  Mo.  469,  33  Am.  Kep. 
508,  it  appeared  that  a  man  who  was  reputed  to  be  quarrelsome 
and  carried  concealed  weapons  and  who  was  stronger  than  the  owner 
of  a  business  office  entered  therein  and  abused  such  owner  with  op- 
probrious epithets.  The  owner  ordered  him  to  leave,  but  he  refused 
and  continued  his  abuse,  when  the  owner  pushed  him  with  his  open 
hand  toward  the  door.  Thereupon,  the  trespasser  throttled  him  and 
made  a  motion  to  draw  his  gun,  whereupon  such  owner,  reaching 
out  his  hand  toward  a  safe  to  steady  himself,  grasped  a  seal,  strik- 
ing the  intruder  therewith,  knocking  him  down,  and  thereby  causing 
his  death  thereafter,  and  it  was  held  that  such  owner's  act  was  en- 
tirely justitiable. 


TAYLOR  V.  ANCHOR  MUTUAL  FIRE  INSURANCE  CO. 

[116   Iowa,   625,   68   N.  W.   807.] 

INSURANCE— Misstatement  by  Agent.— If  an  applicant  for 
insurance  truly  states  the  condition  of  the  property  with  reference 
to  encumbrances  to  the  insurance  agent,  who  incorrectly  states  them 
in  writing  the  application,  such  incorrect  statement  does  not  avoid 
the   policy,     (p.   2C2.) 

INSURANCE— Severability— Breach  of  Condition.— Entirety 
of  premium  in  a  policy  of  insurance  on  a  dwelling-house  and  livestock 
as  separate  items,  with  a  certain  amount  of  insurance  on  each,  does 
not  prevent  the  policy  from  being  severable,  and  recovery  may  be 
had  for  loss  on  the  house,  although  the  policy  is  void  as  to  the  live- 
stock, because  of  subsequent  encumbrance  thereon,  if  both  classes 
of  property  are  not  exposed  to  the  same  risk.     (p.  267.) 

INSURANCE.— Entirety  of  Premium  does  not  necessarily  prove 
that  a  contract  of  insurance  is  indivisible,  and  if  distinct  items  or 
classes  of  property  are  separately  insured,  the  policy  may  be  valid 
as  to  one  item  or  class,  although  invalid  as  to  another  item  or  class 
by  reason  of  breach  of  condition  of  the  policy  with  reference  thereto, 
provided  it  appears  that  the  risk  which  it  was  intended  to  exclude 
by  the  condition  which  is  broken  does  not  apply  to  the  other  items 
or  classes  of  property,     (p.   267.) 

INSURANCE— Waiver  of  Proof  of  Loss.— The  finding  of  the 
jury  as  to  waiver  of  proof  of  loss  under  a  policy  of  insurance  is 
conclusive,  and   binding  upon  the  appellate  court,     (p.   267.) 
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Sullivan  &  Sullivan,  for  the  appellant. 

S.  Gillilland  and  0.  R.  Patrick,  for  the  appellee. 

^^^  McCLAIISr,  J.  The  application  upon  which  the  policy 
was  issued  represented  that  insured  owned  ninety-three  acres  of 
land,  **^"  "on  which  the  property  to  be  insured  is  located,"  of 
the  value  of  thirty-five  dollars  per  acre;  that  there  was  nine 
hundred  dollars  encumbrance  thereon;  that  he  had  a  fee  simple 
title  to  the  land  "on  which  the  above-described  property  to  be 
insured  is  situated";  and  that  his  title  was  undisputed  to  the 
property  proposed  for  insurance;  and  these  representations  were, 
in  the  policy,  warranted  to  be  correct.  The  policy  specifies  the 
risk  assumed  as  follows:  "two  hundred  and  fifty  dollars  on 
frame  dwelling-house;  two  hundred  and  fifty  dollars  on  house- 
hold furniture,  beds  and  bedding  while  therein;  fifty  dollars  on 
family  wearing  apparel  therein;  twenty-five  dollars  on  sewing 
machines  while  therein;  fifty  dollars  on  silver  and  plated  ware 
while  therein,  and  family  jewelry,  books,  pictures,  picture 
frames;  one  hundred  dollars  on  work  horses,  mules,  and  colts 
on  premises  (and  against  loss  by  lightning),  at  large  or  in  use, 
not  to  exceed  seventy-five  dollars  on  each;  one  hundred  dollars 
on  cattle  on  premises;  one  hundred  dollars  on  grain  in  building; 
twenty-five  dollars  on  wagons,  carriages,  and  harness."  It  is  pro- 
vided in  the  policy  not  only  that  it  shall  be  void  in  case  of  false 
representations  in  the  application,  or  change  in  title  or  posses- 
sion, but  also  that  it  shall  be  void  after  any  sale,  conveyance,  or 
encumbrance  of  the  property  insured,  without  the  consent  of 
the  company. 

1.  It  appears  that  the  ninety-three  acres  described  as  the 
premises  on  which  the  buildings  and  other  property  insured 
were  located,  consisted,  in  fact,  of  two  tracts — one  of  eighty 
acres,  and  another  adjoining  of  thirteen  acres — and  that  the 
property  was  all  located  on  the  latter  of  these  two  tracts.  There 
was  some  contention  as  to  breach  of  warranty  with  reference  to 
the  title  of,  and  encumbrance  upon,  the  eighty-acre  tract;  but  it 
is  shown  that  the  true  condition  of  the  property  with  reference 
to  title  and  encumbrance  was  truly  stated  to  the  agent,  and 
that,  if  the  application  had  been  made  out  in  accordance  with 
the  information  given,  there  would  have  been  no  falsity  in  the 
statements.  Therefore  no  defense  is  made  out  as  to  the  title  of 
or  encumbrance  upon,  the  real  estate. 
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^^"^  2.  Subsequent  to  the  issuance  of  the  polic}-,  the  insured 
gave  a  chattel  mortgage  on  some  of  the  cows  and  horses  covered 
by  the  policy,  and  this  is  relied  on  by  defendant  as  a  broach  of 
condition,  avoiding  the  entire  policy,  and  therefore  preventing 
recovery  for  the  loss,  which  was  of  the  dwelling-house  and  fur- 
niture therein.  We  may  concede  that  the  gi^^ng  of  the  chattel 
mortgage  was  a  breach  of  the  condition  of  the  policy  as  to  the 
property  covered  by  the  mortgage;  and  we  are  therefore  at  once 
confronted  with  the  question  whether  a  breach  of  condition  as 
to  a  part  of  the  property  covered  by  the  policy  will  avoid  the 
policy  as  to  other  property  enumerated,  and  covered  by  a  sep- 
arate stipulation  thereof,  as  to  the  amount  of  tlie  risk  assumed 
on  such  property.  It  will  be  seen  that  if  the  house  and  fur- 
niture had  been  included  in  one  policy,  and  the  animals  in  an- 
other, a  breach  of  the  condition  of  the  policy  covering  the  ani- 
mals would  not  prevent  recovery  under  the  policy  covering 
the  dwelling-house  and  furniture;  but  it  is  contended  that, 
where  an  insurance  on  different  classes  of  property  is  affected 
by  a  policy  which  states  a  gross  premium,  the  contract  is  en- 
tire although  the  risks  assumed  on  the  different  classoa  of  prop- 
erty are  distinct  and  separate.  On  this  question  the  authori- 
ties are  in  hopeless  confusion,  and  there  are  catyes  upholding 
without  qualification,  Lo  the  rule  that  the  entirety  of  the  pre- 
mium is  conclusive  as  to  the  entirety  of  the  contract,  so  that 
a  breach  of  condition  as  to  one  class  of  property  will  avoid 
the  policy  as  to  all,  notwithstanding  the  two  classes  are  in- 
cluded in  separate  clauses  as  to  the  amount  of  loss  to  be  paid. 
On  the  other  hand,  there  are  cases  in  which  it  is  held  that  if 
the  risks  are  separately  enumerated  the  policy  is  divisible,  not- 
withstanding the  entirety  of  the  premium.  We  think  however, 
the  great  weight  of  authority  at  the  present  time  is  to  the  ef- 
fect that  the  question  is  one  of  the  intention  of  the  parties, 
and  that  if  the  condition  of  the  property  is  such  that 
the  risk  as  to  one  class  of  property  *^'^  would  be  af- 
fected by  the  destruction  of  the  other,  then  it  must  be  pre- 
fumed  that  the  breach  of  condition  as  to  one  class  is  a  vio- 
lation of  the  contract,  also,  as  to  the  other  class,  because  the 
company  would  not  have  insured  the  one  except  upon  tlie  con- 
dition imposed  as  to  the  other;  while  if  the  loss  of  the  one 
class  of  property  could  not  affect  the  risk  as  to  the  other,  then 
it  must  be  presumed  that  there  was  no  intention  that  the  con- 
ditions as  to  one  should  apply  to  the  risk  as  to  the  other.     In 
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support  of  this  construction  we  find  the  following  pertinent 
lan^iage  used  by  the  supreme  court  of  New  York  in  the  case 
of  Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  453,  29  Am.  Rep. 
184:  "When  there  are  several  subjects  of  insurance  (as  there 
are  fourteen  here),  separately  valid,  on  which  a  gross  sum  is 
insured,  not  excepting  the  aggregate  of  that  valuation,  for  the 
insurance  of  which  a  premium  in  gross  is  paid,  it  is  easy  to 
see  what  is  the  rate  of  premium  on  the  whole  valuation,  and 
what  is  the  amount  of  premium  on  each  subject  insured.  This 
being  so,  it  seems  fanciful  to  say  that,  if  the  facts  thus  easily 
reached  were  stated  in  detail  in  the  contract  it  would  be  sev- 
erable, while  not  being  specifically  spread  out  it  is  entire.  If 
there  were  anything  in  the  terms  or  nature  of  the  particular 
contract,  or  in  the  circumstances  of  the  case,  or  in  the  nature  of 
the  different  subjects  of  insurance,  from  which  it  was  to  be 
inferred  that  the  insurer  would  not  have  been  likely  to  have 
assumed  the  risk  on  one  or  several  of  them  unless  induced  by 
the  advantage  and  profit  of  having  a  risk  on  all,  that  would 
be  a  rational  cause  for  deeming  the  contract  entire.  But  when, 
for  aught  that  appears — when,  indeed,  it  is  as  likely  that — the 
insurer  would  have  taken  a  risk  upon  any  one  or  any  few  of 
the  subjects  insured  at  the  same  rate  of  premium  as  upon  the 
whole,  and  has  in  the  policy  so  separated  the  subjects,  and 
fo  singled  them  out  by  a  specific  valuation,  as  that  there  is  no 
difficulty  in  distinguishing  one  of  the  subjects  from  the  rest, 
and  closing  the  contract  as  to  that  separately,  and  carrying  for- 
ward ^^^  the  contract  as  to  the  rest,  it  does  result  that  the 
contract  is  severable  in  practical  operation,  and  hence  in  law. 
And  so,  also,  that,  though  there  may  have  been  some  con- 
duct of  the  insured  as  to  some  of  the  property,  not  evil  in 
itself,  but  working  a  breach  of  a  condition  in  its  letter,  the 
effect  of  that  breach  may  be  confined  to  the  insurance  ui)on 
that  property,  the  contract  as  to  that  may  be  held  avoided, 
and  as  to  the  other  subjects  held  valid.  There  is  another  rule 
— that  in  construing  the  consideration,  as  entire  or  distributed, 
the  law  will  be  guided  by  a  respect  to  general  convenience 
and  equity,  and  by  the  good  sense  and  reasonableness  of  the 
particular  case;  for  it  must  be  supposed  that  it  was  the  in- 
tention of  the  parties  that  such  a  construction  should  take 
place,  in  the  occurrence  of  contingencies  not  contemplated  and 
provided  for  at  the  making  of  the  contract.''  In  Phenix  Ins. 
Co.  V.  Pickel,  119  Ind.  155,  12  Am.  St.  Rep.  393,  21  N.  K 
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546,  the  court  uses  this  language:  "In  this  case,  we  are  un- 
able to  see  how  the  risk  on  the  house  named  in  the  second 
and  third  paragraphs  of  the  answer  could  affect  the  risk  on 
the    bam  or    the  personal   property,   for  the   destruction   of 
which  tlie  suit  was  prosecuted.     The  risks  on  the  different  items 
of  property  named  in  this  policy  are  many  of  them  separate 
and  distinct.     It  is  true  that  the  risk  on  the  household  goods  in 
the  house  would  be  affected  by  whatever  would  affect  the  risk 
on  the  house;  so  the  risk  on  the  grain  in  the  barn  would  be 
affected  by  whatever  would  affect  the  risk  on  the  barn;  but 
we  think  it  impossible  to  conceive  how  the  risk  on  the  barn 
could  affect  the  risk  on  the  house,  or  vice  versa."     And  it 
was  accordingly  held  in  another  action  between  the  same  par- 
ties (Pickel  V.  Phenix  Ins.  Co.,  119  Ind.  291,  21  N.  E.  898), 
that  while,  under  the  former  case,  the  policy  should  be  treated 
as  several  with  reference  to  the  different  buildings,  it  was  in- 
divisible with  reference  to  the  risk  on  the  house  and  personal 
property  contained  therein,  although  they  were  enumerated  un- 
der separate  clauses  in  describing  the  loss  to  *^^^  be  paid.     And 
the  doctrine  of  these  cases  is  reiterated  by  the  same  court  in 
Geiss  V.  Franklin  Ins.  Co.,  123  Ind.  172,  18  Am.  St.  Hep 
324,  24  N.  E.  99,  where  it  was  held  that  although  different 
classes  of  personal  property,  involved  in  the  same  risk,  were 
separately  enumerated,  a  breach  of  condition  as  to  one  would 
be  a  breach  as  to  all.     To  the  same  effect,  it  was  held  in  Loomij* 
V.  Rockford  Ins.  Co.,  77  Wis.  87,  20  Am.  St.  Rep.  96,  45  Ts^.  W, 
813,  that  "although  the  insurance  is  distributed  to  the  different 
itema  of  insured  property,  the  contract    is    indivisible  if  the 
breach  of  contract  as  to  an  item  of  the  property  affects,  or 
may  reasonably  be  supposed  to  affect,  the  other  items  by  in- 
creasing the  risk  thereon."     In  support  of  the  same  general 
proposition,  see  Ijoehner  v.  Home  Mutual  Ins.  Co.,  17  Mo.  247; 
Koontz  V.  Hannibal  etc.  Ins.  Co.,  42  Mo.  12G,  97  Am.  Dec. 
325;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met   (Ky.)   9,  81  Am. 
Dec.  521;  Hanover  Ins.  Co.  v.  Crawford,  121  Ala.  258,  77  Am. 
St.  Rep.  55,  25  South.  912;  Manchester  Fire  Assur.   Co.  v. 
Glenn,  *13  Ind.  App.  365,  55  Am.  St.  Rep.  225,  40  N.  E.  926, 
41  N.  E.  847.     A  recent  case  strongly  supporting  the  propo- 
sition that  the  contract  is  indivisible,  and  a  breach  of  eondi- 
dition  as  to  one  class  of  property  will  avoid  it  as  to  all  the 
property  covered,  is  Southern  F.  Ins.  Co.  v.  Knight,  111  Ga. 
622,  78  Am.  St.  Rep.  216,  36  S.  E.  821. 
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But  it  is  unnecessary  to  elaborate  by  quotations  from  or 
citations  of  the  many  cases  in  which  this  question  has  been 
considered.  The  citations  found  in  several  of  tlie  recent  cases 
above  referred  to  co\er  the  whole  ground.  It  may  be  said, 
further,  that  several  cases  in  which  courts  have  announced  the 
unqualified  rule  that  a  breach  of  condition  as  to  one  class  or 
item  of  property  covered  by  the  policy  will  constitute  a  breach 
of  the  contract  as  to  all  the  property  covered  are  cases  where 
the  different  classes  or  items  of  property  were  so  situated  with 
reference  to  each  other  that  the  risk  as  to  one  constituted  a 
risk  as  to  all,  and  in  these  **^^  cases  the  same  result  might 
have  been  reached  by  adopting  the  rule  which  we  have  above 
announced  as  suppoi-ted  by  the  weight  of  authority:  See,  as 
illustrations,  Lee  v.  Ilavard  Fire  Ins.  Co.,  3  Gray,  583;  Fire 
Assn.  V.  Williamson,  26  Pa.  St.  196;  Agricultural  Ins.  Co.  v. 
Hamilton,  82  Md.  88,  51  Am.  St.  Eep.  457,  33  Atl.  429;  Cutli- 
bertson  v.  IS'orth  Carolina  Home  Ins.  Co.,  86  N.  C.  480,  2 
S.  E.  258.  It  may  be  noticed,  also,  that  the  North  Carolina 
court,  in  a  later  case  than  that  last  cited,  although  not  involv- 
ing the  same  question,  has  held  that  where  the  policy  classifies 
and  specifies  numerous  items  of  property,  and  the  sums  of 
money  for  which  they  are  severally  insured,  the  contract  is  not 
single,  but  severable:  Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co., 
110  K  C.  176,  28  Am.  St.  Eep.  673,  14  S.  E.  731. 

The  question  has  not  been  full  discussed  in  any  cases  which 
have  been  decided  by  this  court.  In  Garver  v.  Hawkeye  Ins. 
Co.,  69  Iowa,  202,  28  N".  W.  555,  the  proposition  is  broadly 
laid  down  that  where  the  premium  is  in  gross  the  contract  is 
not  divisible,  and  a  breach  of  warrant  as  to  a  part  of  the 
property  will  vitiate  the  policy  as  to  the  whole.  But  it  is  to 
be  noticed  that  there  the  policy  covered  a  barn  and  certain 
horses,  and  the  court  might  well  have  held  that  the  risk,  so 
far  as  the  horses  were  concerned,  was  involved  in  any  risk  af- 
fecting the  barn;  and  the  conclusion  was  therefore  in  accord- 
ance with  the  rule  which  we  think  to  be  the  proper  one,  al- 
though we  do  not  regard  the  reason  given  as  satisfactory.  In 
Kahler  v.  Iowa  State  Ins.  Co.,  106  Iowa,  380,  76  N.  W.  734, 
the  view  expressed  in  the  Garver  case  was  qualified  so  as  to 
leave  the  way  open  for  adopting  the  position  which  we  now 
take.  We  therefore  hold  on  this  question,  as  involved  in  the 
case  before  us,  that  entirety  of  premium  does  not  necessarily 
prove  tliat  the  contract  is  indivisible,  and  that  where  it  ap- 
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pears  from  the  terms,  of  the  policy  that  distinct  items  or  classes 
of  property  were  separately  insured  the  policy  may  **^^  be 
valid  as  to  one  item  or  class,  although  it  is  invalid  as  to  an- 
other item  or  class  by  reason  of  breach  of  conditions  of  the 
policy  with  reference  thereto  provided  it  appears,  also,  that 
the  risk  which  it  was  intended  to  exclude  by  the  condition 
which  is  broken  does  not  apply  to  the  other  items  or  classes 
of  property.  In  this  case  a  chattel  mortgage  on  the  cows  and 
horses  could  not  in  any  way  affect  the  nature  of  the  risk  as 
to  the  dwelling-house  and  contents,  and  therefore  we  find  that 
a  breach  of  a  condition  in  the  policy  as  to  the  one  class  of 
property  did  not  invalidate  the  insurance  as  to  the  other. 

3.  As  to  failure  to  furnish  proofs  of  loss,  the  plaintiff 
relied  upon  a  waiver  contained  in  a  letter  from  an  officer  of 
the  company  to  the  plaintiff  with  reference  to  an  adjustment 
of  the  loss,  and  subsequent  conduct  of  the.  adjuster  with  ref- 
erence to  the  loss.  Under  the  issues  the  question  of  waiver 
was  properly  submitted  to  the  jury  and  their  finding  is  con- 
clusive upon  us. 

Affirmed. 


The  Agenis  of  Insurance  Companies,  authorized  to  procure  applica- 
tiona  for  insurance  and  forward  them  to  the  company  for  accept- 
ance, are  regarded  as  the  agents  of  the  insurer,  and  not  of  the  in- 
sured. If,  therefore,  they  make  out  applications  incorrectly,  when 
the  applicant  has  stated  the  facts'  correctly,  the  errors  are  charge- 
able to  the  insurance  company:  See  the  monographic  note  to  Clark 
V.  Union  etc.  Ins.  Co.,  77  Am.  Dec.  724;  Triple  Link  etc.  Assn.  v. 
Williams,  121  Ala.  138,  77  Am.  St.  Rep.  34,  26  South.  19;  German 
Ins.  Co.  V.  Hayden,  21  Colo.  127,  52  Am.  St.  Rep.  206,  40  Fac.  453; 
Continental  Ins.  Co.  v.  Chew,  11  Ind.  App.  330,  54  Am.  •  St.  Rep. 
506,  38  N.  E.  417;  Sternaman  v.  Metropolitan  Life  Ins.  Co.,  170  N. 
Y.  13,  88  Am.  St.  Rep.  625,  62  N.  E.  763,  Compare  O'Rourke  v. 
JIaneock  Mut.  Life  Ins.  Co.,  23  R.  1.  457,  91  Am.  St.  Rep.  643,  50 
Atl.  834. 

.1  I'oHrii  Insuring  both  real  and  personal  property  is  not  avoided 
by  mortgaging  the  personal  property;  Born  v.  Home  Ins.  Co.,  110 
Iowa,  379,  80  Am.  St.  Rep.  300,  81  N.  W.  676,  And  where  a  house 
and  barn  are  covered  by  one  policy,  a  sale  of  the  barn  does  not  affect 
the  right  to  recover  for  the  loss  of  the  house:  Clinton  v.  Norfolk 
etc.  Ins.  Co.,  176  Mass.  486,  79  Am.  St.  Rep.  325,  57  N.  E.  998.  But 
see  Southern  Fire  Ins.  Co.  v.  Knight,  111  Ga,  622,  78  Am.  St.  Rep. 
216,  36  S.  E.  821,  on  the  entirety  of  insurance  contracts. 
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CITY  OF  DES  MOIXES  v.  KELLER. 
[116  Iowa,  648,  88  N.  W.  627.] 

BICYCLES— Ordinance  Eegulating  Use  of.— An  ordinance  en- 
titled "an  ordinance  to  regulate  bicycles"  has  a  title  sufficient  to 
cover  a  provision  requiring  the  use  of  a  light  on  a  bicycle  used  oa 
the  streets  of  a  city  after  dark.     (p.  268.) 

CONSTITUTIONAL  LAW— Ordinance  Eegulating  Use  of  Bi- 
cycles.— A  city  ordinance  requiring  all  bicycles  used  on  the  city 
Btreets  after  dark  to  carry  a  light  is  not  unconstitutional  as  apply- 
ing only  to  bicycles,  and  not  to  other  silently  running  vehicles,  nor 
as  abridging  any  of  the  privileges  or  immunities  of  the  citizen,  (p, 
269.) 

BICYCLES— Eegulation  of  Use  of.— The  use  of  the  bicycle  oa 
a  public  street  or  highway  is  subject  to  all  just  and  reasonable  re- 
quirements for  the  ^ety  and  convenience  of  other  users  of  such 
streets  and  highways,     (p.  269.) 

BICYCLES— Ordinance  Eegulating  Use  of.— A  city  having 
power  to  provide  for  the  safety  of  its  inhabitants  has  authority  to 
pass  an  ordinance  requiring  bicycles  used  on  its  streets  after  dark 
to    carry  lights,     (p.    269.) 

H.  E.  Long,  for  the  appellant. 

J.  E.  Mershon    and  M.  H.  Cohen,  for  the  appellee. 

«*»  SHEEWIN,  J.  On  the  second  day  of  July,  1894,  the 
following  ordinance  was  passed  by  the  city  council  of  Des 
Moines:  "An  Ordinance  to  Regulate  Bicycles.  ....  Sec.  290. 
Riding  Without  Light.  That  it  shall  be  unlawful  for  any  per- 
son to  ride  any  bicycle  upon  the  streets  after  dark  and  before 
daylight  without  carrying  or  having  a  sufficient  light  to  be 
easily  seen  the  distance  of  at  least  one  block.  Any  person 
found  guilty  of  violating  this  ordinance  shall  be  fined  not  less 
than  one  dollar  nor  more  than  twenty  dollars,  and  stand  com- 
mitted to  jail  until  such  fine,  and  costs  are  paid." 

The  title  of  this  ordinance  is  expressed  with  sufficient  clear- 
ness, and  is  broad  enough  to  cover  the  use  of  bicycles  on  the 
streets  of  the  city:  Dillon  on  Municipal  Corporations,  3d  ed.. 
Bee.  51;  Marford  v.  Unger,  8  Iowa,  82;  State  v.  Forkner,  94 
Iowa,  733,  63  N.  W.  722;  State  v.  Barge,  82  Minn.  256,  84 
N.  W.  912. 

Nor  is  the  ordinance  in  conflict  with  and  contrary  to  sec- 
tion 6  of  article  1  of  the  constitution  of  this  state,  because 
it  applies  only  to  bicycles,  and  not  to  riders  or  users  of  other 
Bilently  running  vehicles.  It  applies  to  all  riders  of  bicycles, 
as  a  class,  and  is  for  this  reason  sufficient  and  reasonable: 
Iowa  etc.  Land  Co.  v.  Soper,  39  Iowa,  112;  Pringhar  State 
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Bank  v.  Rorick,  96  Iowa,  238,  64  N.  W.  801.  In  the  early 
history  of  "bicycles,  some  of  the  courts  were  inclined  to  the 
view  that  they  were  ^'***  such  an  innovation  on  the  use  of  the 
highways  that  they  were  not  entitled  to  the  same  protection 
as  other  vehicles :  See  State  v.  Yopp,  97  N.  C.  477,  2  Am.  St. 
Rep.  305,  2  S.  E.  458.  But  they  are  now  generally  treated 
as  vehicles  having  a  common  right  to  the  use  of  the  streets 
and  highways:  See  17  L.  R.  A.  289,  note.  And  they  are  sub- 
ject to  all  just  and  reasonable  requirements  for  the  safety 
and  convenience  of  other  users  of  such  streets  and  highways. 
That  a  municipal  corporation  has  absolute  control  of  its  streets 
is  generally  conceded,  and  it  is  equally  as  true  that  it  may 
enact  such  ordinances  governing  the  use  thereof  as  shall  be 
necessary,  in  its  judgment,  to  protect  the  public,  providing 
they  are  reasonable;  and  if  it  does  this  without  undue  dis- 
crimination, and  all  who  are  subject  to  the  ordinance  are  treated 
alike,  under  similar  circumstances  and  conditions,  as  to  privi- 
leges conferred  and  liabilities  imposed,  equal  protection  of 
the  laws  is  not  denied.  The  noiseless,  swift  and  light  character 
of  a  bicycle  distinguishes  it  from  all  other  vehicles  used  on  the 
highways.  In  the  night,  on  a  paved  street,  it  is  as  silent  as 
^eath.  It  glides  along  without  any  of  the  noise  made  by  horses 
drawing  a  carriage.  Its  approach  is  generally  unheralded,  and 
pedestrians  who  are  called  upon  to  cross  a  street  are  usually 
■without  warning  of  its  proximity  until  a  "swish"  advises  them 
that  it  has  passed.  That  vehicles  that  are  more  dangerous 
to  the  public  than  others  may  be  regulated  by  ordinance,  we 
-do  not  doubt ;  and  a  requirement  that  bicycle  riders  use  lamps 
during  the  night  is  but  a  just  and  reasonable  exercise  of  con- 
trol over  the  public  highways  for  the  protection  of  others  whose 
rights  thereon  are  as  great  as  theirs.  Tricycles,  quadricycles, 
and  rubber-tired  buggies  are  not  of  the  same  class  as  bicycles: 
Wheeler  v.  City  of  Boone,  108  Iowa,  235,  78  N.  W.  909. 

Nor  do  we  think  the  ordinance  in  question  inhibited  by 
section  1  of  article  14  of  the  constitution  of  the  United  States. 
The  privilege  of  using  a  public  street  is  always  to  be  regu- 
lated so  as  to  protect  the  equal  rights  of  others. 

^^^  We  are  clearly  of  the  opinion  that  the  council  had  im- 
plied if  not  direct,  power  to  pass  an  ordinance  regulating  the 
use  of  its  streets  by  vehicles  before  section  754  of  the  Code 
of  1897  was  passed.  Under  section  482  of  the  Code  of  1873, 
it  had  power  to  provide  for  the  safety  of  its  inhabitants,  and 
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it  must  be  conceded  tliat  this  is  the  only  purpose  of  the  ordi- 
nance in  question. 

The  judgment  is  affirmed. 


The  Riding  of  Bin/cles  on  sidewalks  by  persons  over  twelve  year» 
of  age  may  he  jjrohibited  bv  statute:  State  v.  Aldrich,  70  N.  H.  391, 
85  Am.  St.  Rep.  631,  47  Atl.  602.  And  it  has  even  been  held  that 
the  legislature  may  exclude  them  from  highways:  Twilley  v.  Perkins, 
77  Md.  252,  39  Am.  St.  Rep.  408,  26  Atl.  286.  See,  too,  State  v. 
Topp,  97  N.  C.  477,  2  Am.  St.  Rep.  305,  2  S.  E.  458. 


AEMOUR  PACKING  COMPANY  v.  DES  MOINES  PORK 
COMPANY. 

[116  Iowa,  723,  89  N.  W.  196.] 

LANDLORD  AND  TENANT— Abandonment  by  Tenant— Set- 
off.— If  a  landlord,  after  abandonment  of  the  leased  premises  by  the 
tenant,  takes  possession  thereof  without  indicating  to  the  tenant  an 
intention  to  hold  him  for  the  rent  or  to  lease  to  others  on  his  ac- 
count, he  thereby  accepts  the  abandonment  as  a  surrender  of  the 
lease,  and  cannot  offset  the  difference  in  the  rent  stipulated  for  and 
what  he  was  able  to  realize- for  the  remainder  of  the  term,  against 
the  claim  of  the  tenant  for  goods  sold  to  him.     (p.  271.) 

E.  B.  Evans,  for  the  appellant. 

Dunshee  &  Dorn,  for  the  appellee. 

'24  LADD,  C.  J.  The  Des  Moines  Pork  Company  leased 
of  Gates  for  one  year  from  June  1,  1897,  the  building  known 
as  No.  506  East  Walnut  street,  at  the  monthly  rental  of  forty- 
one  dollars  and  sixty-six  cents,  occupied  it  about  two  weeks  as  a 
meat  market,  and  then,  owing  to  financial  troubles,  quit  busi- 
ness. One  month's  rent  had  been  paid  in  advance.  Negotia- 
tions were  begun  at  once  looking  to  a  continuance  of  the  busi- 
ness by  one  Holehan,  a  bill  of  sale  of  the  meats  on  hand  made 
to  him,  and  a  note  drawn  for  their  value  for  him  to  sign,  and 
indorsed  in  blank.  He  refused  to  take  the  goods,  and,  though 
signing  the  note,  retained  it  in  his  pocket.  Thereupon  Gates 
took  poss(>esion  of  the  building  and  meats,  operated  the  market 
himself  for  a  sliort  time,  and  then  leased  it  to  a  firm  composed 
of  hims  If  and  II  .Irhan  for  twonty-five  dollars  a  month.  He  ap- 
pr  pr    t  '1  ''  ts.  ;nid  it  is  for  their  value  that  judgment  is 

demanded.     Ilf       -  s  s  t'  ar  this  should  be  offset  by  the  diff- 
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erence  in  the  rent  stipulated  in  the  lease  and  what  he  was 
able  to  realize  during  the  remainder  of  the  term.  He  claims 
that  the  note  referred  to  was  indorsed  by  the  company  to  him 
&3  security  for  the  payment  of  the  rent  to  accrue,  and  prac- 
tically that  the  bill  of  sale  was  made  out,  and  the  meats 
turned  over  for  that  purpose.  On  the  other  hand,  Kirkpatrick, 
a  member  of  the  copartnefrship  known  as  the  "Des  Moines 
Pork  Company,'*  testified  that  the  sole  purpose  of  the  bill  of 
sale  and  note  was  to  dispose  of  the  property  to  Holehan,  and 
nothing  was  said  or  done  with  relation  to  securing  rent  to 
become  due  or  transferring  the  meats  or  note  to  Gates;  that 
the  negotiations  were  conduced  on  the  basis  that  the  building 
was  worth  the  rental  stipulated,  and  giving  it  up  would  not 
involve  loss.  Evidently  the  trial  court  took  this  view,  and 
found  that  the  company  had  abandoned  the  premises,  and 
that  Gates  had  merely  re-entered  and  taken  possession  for  him- 
self. This,  without  more,  would  constitute  a  surrender  of  the 
leasehold  interest  and  an  acceptance  thereof:  See  Rice  v.  Dud- 
ley, 65  Ala.  68;  Brown  v.  Cairns,  107  Iowa,  727,  77  N.  W. 
478;  Oastler  v.  "^^s  Henderson,  L.  R.  2  Q.  B.  Div.  575;  Stobie 
V.  Dills,  62  111.  432 ;  Phene  v.  Popplewell,  12  Com.  B.,  In  .  S., 
?34;  Shahan  v.  Herzberg,  73  Ala.  59;  Kneeland  v.  Schmidt, 
78  Wis.  345,  47  N.  W.  438 ;  1  Washburn  on  Real  Property,  4th 
ed.,  549,  18  Am.  &  Eng.  Ency.  of  Law,  3G4.  In  such  a  case 
there  is  nothing  to  indicate  a  purpose  on  the  part  of  the  land- 
lord in  resuming  possession  to  hold  the  tenant  liable  for  the 
rent  or  to  lease  to  others  on  account  of  the  tenant.  He  merely 
accepts  the  abandonment  as  a  surrender  of  the  leasehold  in- 
terests, and  thereby  puts  an  end  to  the  contract.  If  appellant 
has  any  ground  of  complaint,  it  is  with  the  findings  of  fact 
the  district  court  must  have  made.  With  these  we  cannot 
interfere.  The  ruling  by  which  the  court  refused  to  open 
,the  case  and  receive  further  evidence  was  not  an  abuse  of  dis- 
cretion. There  is  no  occasion  to  pass  on  the  motions  filed. 
Affirmed. 


The  Surrender  of  a  Lease  may  be  made  by  the  abandonment  of  the 
premises  by  the  tenant  and  the  entry  of  the  landlord:  Williams  v. 
Vanderbilt,  145  111.  238,  36  Am.  St.  Rep.  486,  34  N.  E.  476.  If  a 
landlord  re^mca  possession  with  the  acquiescence  of  the  tenant,  he 
will  be  estopped  to  dispute  the  surrender,  and  a  formal  surrender 
will  be  unnecessary:  Welcome  v.  Hess,  90  Cal.  507,  25  Am.  St.  Kep. 
145,  27  Pae.  369. 


CASES 

IN    TEE 

SUPREME  COURT 

OF 

« 

KANSAS, 


DENTON  V.  FYFE. 

[65  Kan.  1^  68  Pac.  1074.] 
PAETITION.— One  Out  of  Possession  cannot  maintain  parti- 
tion against  bis  cotenants  in  possession,  if  the  petition  contains  no 
■demand  for  possession,     (pp.  273,  274.) 

Albert  Perry  and  A.  S.  Brewster,  for  the  plaintiff  in  error. 

Eyan  &  Eeeder,  for  the  defendants  in  error. 

*  SjVriTH,  J.  This  was  an  action  of  partition  brought  in 
"the  court  below  by  one  tenant  in  common  against  her  cotenants. 
The  real  estate  in  controversy  consists  ^  of  several  tracts  of 
land  which,  at  the  commencement  of  the  action,  were  in  the 
possession  of  defendants  below.  The  petition  contains  no  de- 
mand for  possession.  The  question  arises  on  these  facts 
whether  the  action  can  be  maintained.  In  Scarborough  v. 
Smith,  18  Kan.  399,  it  was  held  that  in  such  actions  there 
may  properly  be  joined  a  claim  for  possession.  The  question 
presented  seems  not  to  have  been  decided  by  this  court  in  a 
case  where  it  was  directly  involved.  Under  our  statute,  a  par- 
tition suit  has  relation  solely  to  a  division  of  real  estate,  ac- 
cording to  tlie  respective  interests  of  the  claimants.  The  na- 
ture of  the  proceeding  and  the  relief  that  may  be  afforded  are 
ehown  by  the  following  sections  of  the  code: 

"When  the  object  of  the  action  is  to  effect  a  partition  of  real 
property,  the  petition  must  describe  the  property,  and  the  re- 
spective interests  of  the  owners  thereof,  if  known" :  Gen.  Stats. 
1901,  sec.  5101. 

"The  answers  of  the  defendants  must  state,  among  other 
things,  the  amount  and  nature  of  their  respective  interests. 
They  may  also  deny  the  interests  of  any  of  the  plaintiffs  or 
any  of  the  defendants":  Gen.  Stats.  1901,  sec.  5104. 

(272) 
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"After  the  interests  of  all  the  parties  shall  have  been  as- 
certained, the  court  shall  make  an  order  specifying  the  inter- 
ftj?ts  of  the  respective  parties,  and  directing  partition  to  be  made 
accordingly":  Gen.  Stats.  1901,  sec.  5105. 

"The  court  shall  have  full  power  to  make  any  order  not 
inconsistent  with  the  provisions  of  this  article  that  may  be 
necessary  to  make  a  just  and  equitable  partition  between  the 
parties,  and  to  secure  their  respective  interests":  Gen.  Stats. 
1901,  sec.  5116. 

Section  5084  of  the  General  Statutes  of  1901,  found  under 
the  title  of  "Actions  concerning  real  property,"  reads :  "In  an 
action  by  a  tenant  in  common  of  real  property  against  a  co- 
tenant,  the  plaintiff  must  ....  state  in  his  petition  that  the 
defendant  either  denied  the  plaintiff's  right,  or  did  some  act 
amounting  to  such  denial." 

*  It  is  a  settled  doctrine  of  the  common  law  that  one  joint 
tenant  or  tenant  in  common  cannot  maintain  a  suit  for  par- 
tition unless  he  be  in  possession  or  seised  of  the  lands  when 
the  suit  is  brought:  Adam  v.  Ames  Iron  Co.,  24  Conn.  230; 
Tiedeman  on  Eeal  Property,  sec.  262.  In  states  having  a  code 
like  ours  the  rule  of  the  common  law  has  been  adhered  to: 
Hutson  v.  Ilutson,  139  Mo.  229,  40  S.  W.  886.  In  Estcs  v. 
mil,  140  Mo.  639,  650,  41  S.  W.  940,  941,  it  was  said:  "It 
is  well  established  in  this  state  that  where  one  is  in  the 
possession  of  land  claiming  it  adversely  against  all  others, 
one  out  of  possession  cannot  maintain  a  suit  against  liira 
for  partition  ^vithout  first  establishing  his  right  in  an  action 
of  ejectment,  but  after  having  done  so  he  may  maintain  his 
action  for  partition  against  the  person  or  persons  in  ix>sses- 
sion":  Sec,  also,  London  v.  Overby,  40  Ark.  155;  Hardy  v. 
Mills,  35  Wis.  141;  Weston  v.  Stoddard,  137  N.  Y.  119,  33  Am. 
St.  Rep.  697,  33  K  E.  62,  20  L.  E.  A.  624,  and  note  on  page 
■()26.  In  the  case  last  cited,  it  was  held  that  prior  to  1880, 
nnder  the  statutes  of  New  York,  a  tenant  in  common  of  real 
property  must  wait  until  he  has  gained  possession  in  an  ac- 
tion or  proceeding  at  law  before  he  can  insist  upon  a  division 
of  the  property  between  himself  and  his  cotenants.  The  case 
was  decided,  however,  in  1893,  under  a  statute  which  author- 
ized tlie  litigation  in  an  action  of  partition  of  all  questions 
of  title  between  cotenants  and  their  privies  who  might  be  j>ar- 
ties  to  the  action.  In  California  it  was  held,  under  a  code 
of  that  state,  that  a  tenant  in  common  who  had  never  been 
in  occupancy  of  the  land  miglit  maintain  a  suit  in  partition 
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against  a  cotcnant  whose  possession  was  adverse  or  hostile.  In 
the  opinion  the  court  said  that  their  code  declares  that  any 
right,  title,  or  interest  in  the  land  may  be  put  in  *  issue,  tried 
and  determined  in  the  action:  Martin  v.  Walker,  58  Cal.  590. 
See,  also,  Peterson  v.  Fowler,  73  Tex.  524,  11  S.  W.  534. 

In  the  case  of  Delashmutt  v.  Parrent,  39  Ivan.  548,  557, 
18  Pac.  712,  717,  while  the  point  raised  here  was  not  directly 
involved,  the  court  said:  "The  title  of  the  plaintiff  being  dis- 
puted, ejectment  was  the  appropriate,  if  not  the  only,  remedy 
which  could  be  employed  to  determine  the  title  of  the  adverse 
claimants  to  the  property.  The  theory  of  partition  is,  that 
there  is  a  common  and  undisputed  ownership  by  which  the 
share  of  each  owner  is  to  be  set  off,  or,  if  partition  cannot  be 
made,  the  court  may  permit  any  one  of  the  owners,  electing  to 
take  the  same  at  an  appraised  value,  or  may  order  a  sale  of 
the  property  and  a  division  of  the  proceeds  among  the  parties 
according  to  their  respective  interests.  Some  of  the  courts 
have  gone  to  the  extent  of  holding  that  the  title  of  parties 
owning  common  property  and  claiming  adversely  must  first 
be  established  by  ejectment  before  partition  proceedings  can 
be  maintained:  Sodg\vick  and  Wait's  Trial  of  Title  to  Land, 
sec.  166.  Under  our  code,  however,  the  fact  that  the  prop- 
erty is  held  adversely  to  the  plaintiff  will  not  defeat  an  ac- 
tion of  partition  when  brought  in  connection  ^vith  or  as  part 
of  another  action  for  the  recovery  of  real  property.  Under 
our  rules  of  pleading,  the  two  causes  of  action  may  be  united 
in  one  action,  or  they  may,  when  so  pleaded,  and  no  objection 
ie  made,  be  treated  as  a  single  cause  of  action:  Scarborough  v. 
Smith,  18  Kan.  399.'' 

We  are  clear  that  the  petition  in  this  case  did  not  state  a 
cause  of  action,  and  for  that  reason  the  judgment  of  the  court 
below  must  be  reversed.  A  plaintiff  in  a  suit  of  this  kind, 
to  obviate  a  multiplicity  of  actions,  ought  to  have  his  possessory 
rights  determined  in  the  same  proceeding  where  partition  is 
prayed  for.  Two  actions  are  unnecessary  where  complete  re- 
lief can  be  obtained  in  one. 

^  On  the  other  questions  involved,  we  think,  under  the  find- 
ings of  fact,  that  the  conclusions  of  law  were  correct.  There 
was  no  valid  delivery  of  the  deeds  executed  by  Walter  Burrell 
which  were  found  in  his  house  at  the  time  of  his  death. 

The  objection  to  the  service  upon  the  minors  who  were  de- 
fendants below  is  highly  technical,  and,  as  no  objection  was 
made  to  it  in  the  trial  court,  it  cannot  be  considered  here. 
It  appears  that  the  minors  were  personally  served  ^vith  sum- 
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mons.  This  is  not  denied.  If  the  objection  had  been  made 
in  the  court  below,  an  amendment  of  the  return  of  the  sheriff 
could  have  been  made. 

The  judgment  of  the  district  court  will  be  reversed  and  the 
cause  remanded  for  a  new  trial. 

Cunningham,  Greene  and  Pollock,  J  J.,  concurring. 


The  Principal  Case  was  followed  in  Chandler  v.  Eichardson,  65 
Kan.  152,  69  Pac.  168,  in  an  action  of  partition  by  one  out  of  posses- 
sion, asserting  an  interest  against  one  in  possession  claiming  title  to 
the  entire  property  adversely  to  all  others.  "In  such  ease,"  said 
Justice  Pollock,  "an  action  of  partition  cannot  be  maintained  unless 
the  right  to  recover  an  interest  in  the  property  has  been  first  es- 
tablished in  a  prior  action  for  the  recovery  of  real  property,  or  un- 
less a  cause  of  action  for  the  recovery  of  real  property  be  united 
with  the  action  of  partition.  The  reason  for  this  rule  is  apparent. 
The  right  to  trial  by  a  jury  cannot  be  denied  in  an  action  in  eject- 
ment or  for  the  recovery  of  real  property.  In  such  case  a  second 
trial,  when  demanded,  under  the  statute  ia  a  matter  of  right.  The 
action  of  partition  is  an  equitable  action,  properly  triable  by  the 
court.  In  such  a  case  a  jury  is  not  a  matter  of  right.  Special  ques- 
tions of  fact  may,  in  the  discretion  of  the  court,  be  submitted  to  the 
jury.  Their  findings  thereon,  however,  are  not  binding  upon  the 
court,  but  are  merely  advisory.  If  it  were  permissible  for  a  party 
out  of  possession,  claiming  an  undivided  interest  in  real  property,  to 
bring  and  maintain  an  action  of  partition  against  a  party  in  posses- 
sion, claiming  to  own  the  entire  estate  adversely  as  against  the  world, 
without  either  having  first  established  his  right  to  recover  a  portion 
of  the  property  in  a  prior  action  or  joining  an  action  for  the  re- 
covery of  real  property  with  his  action  for  partition,  the  trial  court 
could,  without  error,  deny  a  jury  trial  in  such  partition  case,  and 
the  defendant  would  be  thus  indirectly  and  in  effect  deprived  of  a 
jury  trial  in  an  action  for  the  recovery  of  real  property,  in  which 
a  jury  is  demandable  of  right,  and  would  also  be  denied  a  second 
trial  in  ejectment  under  the  statute.  For  this  reason,  a  simple  action 
in  partition,  as  in  the  case  at  bar,  cannot  be  maintained  by  one  out 
of  possession  against  one  in  possession  claiming  the  entire  estate, 
unless  his  right  to  some  portion  of  the  property  is  first  established 
in  an  action  for  the  recovery  of  real  property,  or  unless  an  action 
for  the  recovery  of  real  property  be  joined  with  the  action  of  par- 
tition." 

Partition. — Actual  or  constructive  possession  is  ordinarily  essential 
to  maintaining  an  action  for  partition:  Savage  v.  Savage,  19  Or.  112, 
20  Am.  St.  Eep.  795,  23  Pac.  890;  monographic  note  to  Nichols  v. 
Nichols,  67  Am.  Dec.  703.  Constructive  seisin  is  suificient,  unless 
there  is  proof  of  an  ouster:  Barnard  v.  Pope,  M  Mass.  434,  7  Am. 
Dec.  225.  In  Indiana,  one  may  have  partition  without  ihaving  posses- 
sion, or  may  have  it  even  against  an  adverse  cl^iimant:  Godfrey  v. 
Godfrev,  17  Ind.  6,  79  Am.  Dec.  448.  See,  also,  Barker  v.  Jones,  62 
N.  H.  497,  13  Am.  St.  Eep.  586. 
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HAZEN"  V.  WEBB. 

[65  Kan.  38,  68  Pac.  1096.] 
A  COUET  OF  EQUITY,  Once  Having  Assiuned  jurisdiction,  will 

draw  into  consideration  tlie  entire  subject  matter  and  bring  before 
it  the  parties  interested  therein,  that  a  complete,  effectual,  and  final 
decree  adjusting  the  rights  of  all  parties  may  be  entered  and  en- 
forced,    (p.    279.) 

PARTITION— Parties.— In  an  Action  to  Partition  a  Portion 
of  a  joint  estate  and  adjust  the  liens  thereon,  brought  by  a  grantee 
of  one  of  the  co-owners,  the  defendants  may,  by  a  cross-demand  for 
affirmative  relief,  have  drawn  into  the  controversy  all  the  joint  estate 
and  all  parties  in  interest  therein,  and  have  the  entire  matter  ad- 
justed   in    one   litigation,     (p.    279.) 

CHANGE  OF  VENUE.— The  Jurisdiction  of  a  Court  taking 
a  cause  by  change  of  venue  is  precisely  the  same  as  would  have 
obtained  in  the  court  from  which  the  venue  is  changed,     (p.  281.) 

PARTITION— Sale  of  Part  of  Property.— In  an  action  to  par- 
tition lots  encumbered  by  specific,  overlapping  liens,  it  is  proper  to 
order  a  sale  of  the  property  in  satisfaction  of  the  liens  established, 
in  accordance  with  the  priority  of  the  liens  thereon,  and  a  parti- 
tion of  tl'.e  remainder,  wh^n  in  no  other  way  can  the  interests  of  the 
lienors  and  joint  owners  be  protected,     (p.  282.) 

IT.  W.  Page  and  William  E.  Hazen,  for  the  plaintiffs  in  error. 

Keeler  &  Hite,  for  the  defendants  in  error. 

^®  POLLOCK,  J.  The  matters  involved  in  this  litigation 
are  so  inextricably  confused,  and  the  interests  of  the  parties 

60  interminably  intermingled,  that  it  will  ^^  subserve  no  use- 
ful purpose  to  attempt  an  exact  or  detailed  statement  of  all. 
It  will  be  sufficient  to  state  such  facts  only  as  are  necessary 
tc  disclose  the  nature  of  the  propositions  discussed  and  relied 
on  by  counsel. 

John  S.  Branner  and  Jacob  Klein  were  partners.  Klein 
died,  leaving  as  heirs  defendants  in  error,  Josie  Webb  and 
Millie  Nichols.  Branner,  as  administrator  settled  the  individual 
estate  of  Klein,  the  partnership  estate  of  Branner  &  Klein, 
and  acted  as  guardian  for  the  Klein  heirs.  The  values  of  the 
properties  involved  are  large,  and  much  litigation  has  arisen 
between  the  heirs  of  Klein  and  Branner.  Many  cases  arising 
between  these  parties  have  been  determined  by  this  court:  See 
Webb  V.  Branner,  59  Kan.  190,  52  Pac.  429 ;  Branner  v.  Nichols, 

61  Kan.  356,  59  Pac.  633 ;  Branner  v.  Webb,  61  Kan.  181,  59 
Pac.  270,  61  Kan.  861,  60  Pac.  1131.  Others  aside  from  this 
are  now  pending. 
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Plaintiff  in  error,  Hazen,  having  secured  title  from  Bran- 
ner  and  wife  to  Branner's  undivided  interest  in  much  of  the 
partnership  real  estate  during  the  pendency  of  litigation  in 
which  the  property  was  involved,  brought  this  action  in  Shawnee 
county  to  partition  one  lot  and  a  portion  of  two  others,  in  the 
city  of  Topeka,  belonging  to  the  partnership  estate.  To  this 
action  Branner,  the  Klein  heirs  receivers  of  certain  of  the  prop- 
erty, theretofore  appointed  one  George  Giles,  the  owner  of  a 
mortgage  of  seven  thousand  dollars  on  the  property  sought 
to  be  partitioned  and  on  other  portions  of  the  partnership 
property,  and  others,  were  made  defendants.  Each  of  the 
heirs  of  Klein  owned  an  undivided  one-fourth  of  the  property 
involved.  Josie  Webb  had  theretofore  recovered  a  judgment 
against  Branner  in  the  sum  of  four  thousand  five  hundred  dol- 
lars for  rents  and  profits  accruing  on  certain  of  the  partner- 
ship estate,  Millie  Nichols  had  recovered  ^^^  a  like  judgment 
in  the  sum  of  four  thousand  seven  hundred  and  forty-two 
dollars  and  twenty  cents.  These  judgments  were  liens  upon 
Branner's  portion  of  the  joint  property.  Webb  and  Nichols 
also  had  a  claim  of  twenty  thousand  dollars  in  litigation  against 
Branner,  growing  out  of  the  settlement  of  the  estates  and  his 
guardian  accounts.  After  plaintiff  had  procured  his  deed  from 
Branner,  he  mortgaged  the  property  therein  described  to  the 
Bank  of  Topeka  to  secure  the  sum  of  four  thousand  three 
hundred  dollars.  Moses  Snattingcr  held  a  mortgage  on  one 
portion  of  the  joint  property  to  secure  payment  of  the  sum 
of  six  thousand  dollars.  M.  Oswald  held  a  mortgage  on  an- 
other portion  of  the  joint  property  to  secure  payment  of  the 
sum  of  three  thousand  dollars. 

A  change  of  venue  was  taken  to  Jackson  county  district 
court,  where  defendants  Webb  and  Nichols  jointly,  by  way 
of  answer  and  amended  answer  and  cross-demand,  sot  forth 
the  foregoing  facts  in  detail;  described  the  joint  property;  al- 
leged possession  of  their  interest,  the  liens  upon  the  joint  prop- 
erty, their  right  to  partition  of  the  same;  also,  that  the  deed 
from  Branner  to  plaintiff  was  fraudulent  and  void;  demanded 
partition  and  asked  that  all  parties  in  interest  in  the  joint 
property  might  be  brought  in  and  their  interests  in  the  joint 
estate  fully  adjusted,  determined  and  protected  by  the  decree 
entered.  All  parties  in  interest  were  brought  in,  and  their 
rights  to  and  claims  on  the  joint  property  were  fully  set  forth. 
During  the  pendency  of  this  action  the  undetermined  demand 
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of  Webb  and  Nichols  against  Branner  was  reduced  to  judg-  ' 

ment,  and  ascertained  to  be  the  sum  of  twelve  thousand  one 
hundred  and  ninety-six  dollars  and  ninety-four  cents,  which 
fact  was  set  forth  in  a  supplemental  answer  filed  in  this  case. 
After  issues  fully  joined,  plaintiff,  for  the  mortgagee  Snat- 
tinger,  Snattinger  in  his  own  behalf  and  mortgagee  Giles, 
moved  for  a  dismissal  of  the  action,  which  ^*  motion  was  over- 
ruled. After  an  ineffectual  application  for  continuance,  plain- 
tiff and  mortgagees,  Snattinger,  Giles,  and  the  Bank  of  To- 
peka,  dismissed  their  several  causes  of  action.  Thereupon,  upon 
demand  of  the  defendant  heirs,  the  case  was  brought  on  for  I 

trial,  and,  as  to  all  matters  except  the  fraudulent  character  of  f 

the  deed  from  Branner  to  plaintiff,  was  tried  by  the  court. 
This  question  of  fraud  was  by  the  court  specially  submitted  | 

to  a  jury.     In  answer  to  a  special  question,  the  jury  found  J 

such  deed  fraudulent  and  void.  The  court  made  full  find- 
ings of  fact  upon  the  evidence,  conclusions  of  law  therefrom, 
at  length,  and  entered  a  decree  fully  adjusting  and  determin- 
ing the  interest  of  all  parties  in  the  property,  and  the  extent, 
amount  and  priority  of  the  liens  thereon.  It  specifically  di- 
rected the  manner  of  sale  of  the  different  parcels  of  encum- 
bered property  and  the  distribution  of  the  proceeds,  to  the 
end  that  the  priority  of  the  liens  thereon  might  be  preserved, 
protected,  and  paid,  and  ordered  the  partition  of  the  remainder 
of  the  property  after  the  satisfaction  of  the  liens  between  the 
parties  in  interest,  as  provided  by  law.  From  this  decree  the 
plaintiff,  Branner  and  the  mortgagees  prosecute  this  proceed- 
ing in   error. 

The  questions  raised  for  determination  are  mainly  matters 
of  practice.  The  evidence  is  not  in  the  record  and  the  facts 
found  by  the  court  are  conclusive.  The  findings  support  the 
decree  entered.  From  the  facts  stated,  on  account  of  the  in- 
terlacing of  interests  and  the  overlapping  of  liens,  that  any 
effectual,  enforceable  and  protective  decree  might  be  entered, 
it  was  almost  an  imperative  necessity  that  all  of  the  joint 
property  and  all  the  parties  interested  therein  should  be 
brought  before  one  court  in  one  litigation.  For,  in  no  other 
manner  conceivable  could  an  effectual  decree  '*^  determining 
the  several  rights  and  protecting  the  different  interests  of  all 
parties  be  obtained.  The  action  of  the  trial  court  in  so  doing 
constitutes  the  chief  ground  of  complaint  made  against  the 
decree  entered.     The  property  in  dispute  being  real  property. 
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situate  in  Shawnee  county,  and  the  relief  demanded  being  the 
partition  of  this  property  and  the  determination  of  the  extent 
and  priority  of  liens  thereon,  that  the  district  court  of  Jack- 
son county  in  the  first  instance  had  no  jurisdiction,  is  apparent. 
What  is  the  rule,  however,  this  action  having  been  commenced 
in  Shawnee  county  to  partition  a  portion  of  the  joint  prop- 
erty, and  having  been  legally  removed  to  Jackson  county  on 
change  of  venue? 

On  principle,  it  is  well  settled  that  the  general  policy  of 
the  law  is  to  avoid  a  multiplicity  of  actions.  It  is  also  a  prin- 
ciple of  universal  application  that  a  court  of  equity  once  hav- 
ing assumed  jurisdiction  of  a  subject  matter  will  reach  out 
and  draw  into  its  consideration  and  determination  the  entire 
subject  matter  and  bring  before  it  the  parties  interested  therein, 
that  a  full,  complete,  effectual,  and  final  decree  adjusting  the 
rights  and  equities  of  all  parties  in  interest  may  be  entered 
and  enforced.  A  partial  or  incomplete  decree  in  equity  will 
not  be  entered.  No  decree  will  be  granted  until  all  necessary 
parties  are  before  the  court,  if  jurisdiction  can  be  obtained. 
This  action  having  been  originally  commenced  by  plaintiff  in 
Shawnee  county  to  partition  only  a  portion  of  the  joint  estate 
and  adjust  the  liens  thereon,  had  the  case  remained  in  that 
jurisdiction,  that  the  heirs  could,  by  cross-demand  for  affirma- 
tive relief,  have  drawn  into  the  controversy  all  the  joint  estate 
and  all  parties  in  interest  therein,  and  fully  determined  and 
adjusted  the  entire  matter  in  **^  one  litigation,  would  seem 
sound  in  principle  and  well  sustained  by  authority. 

In  the  ease  of  Parker  v.  Harrison,  63  Miss.  225,  Mr.  Jus- 
tice Campbell,  in  delivering  the  opinion  of  the  court,  said: 
"The  complainant  was  a  cotenant  of  all  the  lands  sought  to 
be  partitioned,  and  brought  before  the  court  the  alienees  of 
former  cotenants,  so  that  their  interests  would  be  protected. 
Surely,  they  cannot  successfully  complain  of  this.  It  is  the 
right  of  one  of  several  cotenants  to  convey  his  interest  in  the 
whole  or  a  part  of  the  joint  estate,  but  this  shall  not  preju- 
dice the  rights  of  a  cotenant  who  has  not  aliened  and  desires 
to  obtain  partition.  It  is  not  allowable  for  a  cotenant  to  split 
the  joint  estate  into  fragments,  and  necessitate  as  many  sepa- 
rate suits  for  partition  as  there  may  be  conveyances.  He  wlio 
has  a  joint  interest  in  the  several  parcels  may  proceed  as  if 
no  conveyance  had  been  made  by  any  of  his  cotenants,  and 
bring  all  parties  in  intcresD  before  the  court,  which  will  do 
justice  between  the  parties  according  to  their  several  rights." 
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In  the  case  of  Barnes  v.  Lynch,  151  Mass.  510,  21  Am.  St 
Eep.  470,  24  N.  E.  783,  it  was  said:  "A  conveyance  by  one 
tenant  in  common  of  his  interest  in  part  only  of  the  com- 
mon estate  will  not  authorize  a  cotenant  to  enforce  partition 
of  such  part  against  the  grantee,  leaving  the  residue  unparti- 
tioned." 

In  Grady  v.  Maloso,  92  Wis.  666,  66  N.  W.  808,  it  was  held 
that  one  of  several  persons  who  together  inherited  from  the 
same  person  two  tracts  of  land  may,  without  his  complaint 
being  open  to  the  objection  of  improperly  uniting  several 
causes  of  action  maintain  an  action  for  partition  of  the  two 
lots  against  his  coheirs  and  persons  to  whom  they  ^*  have  con- 
\eyed  an  interest  in  one  or  the  other  or  both  of  the  lots. 

In  Grant  v.  Murphy,  116  Cal.  427,  58  Am.  St.  Rep.  188,  48 
Pac.  481,  it  was  held  that,  as  a  general  rule,  all  the  parties  to  an 
action  for  partition  are  actors,  each  having  the  right  to  set 
up  in  his  pleadings  the  nature  and  extent  of  his  interest,  and 
to  have  the  same  ascertained  and  adjudicated  by  the  interlo- 
cutory decree;  that  this  rule  applies  where  the  property  must 
be  sold  for  partition  as  well  as  in  other  cases,  and  a  decree 
which  does  not  adjudicate  the  interests  of  the  respective  par- 
ties is  ordinarily  erroneous. 

In  Goro  v.  Dickinson  98  Ala.  363,  39  Am.  St.  Rep.  67,  11 
South,  743,  it  was  held:  "The  court  having  acquired  jurisdic- 
tion of  the  main  question — ^the  real  subject  matter — it  will  as- 
certain the  validity  and  extent  of  such  conveyances,  and  so 
mold  and  adjust  its  decree  as  to  meet  all  the  equities  of  the 
parties  growing  out  of  their  ownership  of  and  relation  to  the 
property.'' 

Mr.  Knapp,  in  his  work  on  Partition,  page  25,  says:  "The 
court,  before  it  will  order  a  sale  of  lands  in  partition,  re- 
quires that  all  those  that  have  an  interest  in  them  shall  be 
made  parties  to  the  action,  to  the  end  that  the  purchaser  may 
get  a  perfect  title,"  At  page  89  the  same  author  says:  "It 
is  a  general  rule  that  all  persons  who  may  in  any  way  be  in- 
terested in  the  lands  sought  to  be  partitioned  shall  be  made 

parties  to  the  action This  rule  also  includes  those  who 

have  a  lien  upon  the  land,  or  who  may  be  interested  in  any 
mortgage,  judgment  or  mechanic's  lien,  or,  in  fact,  any  lien 
that  may  be  actually  valid  against  the  premises";  See,  also, 


May,  1902.]  Hazen  v.  Webb.  281 

English  V.  English,   53  Kan.   173,  35   Pac.   1107;  Barnes  v. 
Boardman,  157  Mass.  479,  32  N.  E.  670. 

This  being  the  rule  governing  the  rights  of  the  parties,  *** 
had  Shawnee  county  remained  the  forum,  does  the  fact  that 
the  venue  of  the  action  was  changed  to  Jackson  county  limit 
the  jurisdiction  of  that  court  to  that  portion  of  the  joint  es- 
tate described  in  the  petition  and  actually  involved  in  the  con- 
troversy at  the  time  the  venue  was  changed?  Or  was  the  ju- 
risdiction of  that  court  coextensive  with  that  of  the  Shawnee 
court  had  the  venue  remained  unchanged?  From  an  exami- 
nation of  the  authorities,  it  would  seem  to  be  the  general  rule 
that  a  court  taking  jurisdiction  of  a  cause  by  change  of  venue 
takes  precisely  the  same  jurisdiction  which  would  have  ob- 
tained in  the  court  from  which  the  venue  is  changed.  In  the 
Encyclopedia  of  Pleading  and  Practice,  volume  4,  at  page  487, 
it  is  said:  "The  jurisdiction  acquired  by  a  change  properly 
made  is  in  all  respects  the  same  as  that  of  the  court  in  which 
the  cause  originated."  In  the  case  of  Mcllwrath  v.  Hollander, 
73  Mo.  105,  39  Am.  Eep.  484,  it  was  held:  "A  court  to  which 
a  change  of  venue  has  been  taken  may  render  any  judgment 
which  might  have  been  rendered  by  the  court  in  which  the  case 
originated.^'  In  the  opinion  it  was  said:  "The  circuit  court 
of  Buchanan  county,  having  regularly  acquired  jurisdiction  of 
the  suit  by  change  of  venue,  had  precisely  the  same  power  to 
render  judgment  therein  which  the  circuit  court  of  Livingston 
county  had,  and  for  all  the  purposes  of  this  case  the  judgment 
may  be  regarded  as  a  judgment  of  the  circuit  court  of  Livings- 
ton county." 

As  the  Klein  heirs  had  the  undoubted  right  to  have  all 
the  joint  property  partitioned  in  the  one  action  brought  in 
Shawnee  county,  notwithstanding  the  conveyance  by  Branner 
to  plaintiff,  and  the  interest  of  all  parties  therein  determined, 
that  the  decree  might  be  effectual  and  an  end  of  litigation,  and 
as  the  district  ***  court  of  Jackson  county,  by  the  change  of 
venue  taken,  acquired  jurisdiction  to  determine  any  question 
and  render  any  judgment  in  the  case  that  the  district  court 
of  Shawnee  county  could  have  rendered  had  the  venue  remained 
unchanged,  it  follows  that  the  decree  entered  is  not  objectionable 
upon  this  ground. 

Again,  it  is  contended  by  counsel  for  plaintiffs  in  error  that 
the  court  had  no  power  to  order  the  sale  of  the  real  estate  in- 
volved in  this  controversy,   or  any  portion  thereof,  and  the 
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distribution  of  the  proceeds.  We  apprehend  that  this  con- 
tention is  based  upon  the  assumption  that,  under  the  statu- 
tory provisions  for  partition  of  real  estate,  the  only  judgment 
the  trial  court  is  warranted  in  rendering  is  one  determining 
the  extent  of  the  interest  of  the  parties  and  appointing  a  com- 
mission to  make  partition  in  kind,  if  possible,  or,  if  found  and 
reported  by  the  commissioners  that  partition  in  kind  cannot 
be  made,  to  order  a  sale  on  the  appraisement  made  by  the  com- 
miesioners,  in  the  event  none  of  the  parties  in  interest  in  the 
property  elects  to  take  the  same  at  its  appraised  value.  What- 
ever may  be  the  general  rule  upon  this  subject  where  the  prop- 
erty is  unencumbered  and  no  insuperable  objection  to  this 
method  of  procedure  is  presented,  we  do  not  think  the  rule  ap- 
plicable to  the  facts  in  this  case,  or  that  justice  could  be  done 
the  parties  by  a  strict  adherence  thereto.  Section  616  of  the 
code  (Gen.  Stats.  1901,  sec.  5103)  provides:  "Creditors  hav- 
ing a  specific  or  general  lien  upon  all  or  any  portion  of  the 
property  may  be  made  parties."  Section  629  (Gen.  Stats.  1901, 
eec.  5116)  provides:  ^'The  court  shall  have  full  power  to  make 
any  order  not  inconsistent  with  the  provisions  of  this  article 
that  may  be  necessary  to  make  a  just  and  equitable  partition 
■between  the  parties,  and  to  secure  their  respective  interests." 

■*'^  As  has  been  seen,  the  joint  property  in  this  case  was 
■composed  of  several  town  lots  and  fractions  of  lots,  encum- 
bered by  the  specific,  overlapping  liens  of  the  mortgagees 
and  the  general  liens  of  the  heirs  upon  the  interests 
of  Branner  and  plaintiff.  The  statute  grants  the  power 
to  make  the  lienors  parties.  Under  the  power  granted, 
they  were  made  parties  in  this  case.  When  made  parties,  the 
statute,  and  the  general  rules  of  equity  as  well,  invested  the 
court  with  full  jurisdiction  over  them  to  make  all  orders  nec- 
essary to  protect  their  interests,  and  also  to  protect  the  inter- 
■ests  of  the  joint  owners  of  the  property.  The  only  manner 
in  which  this  could  be  accomplished  in  this  case  was  by  a  sale 
of  the  property  in  satisfaction  of  the  liens  established,  in  ac- 
cordance with  the  priority  of  the  liens  thereon,  and  the  parti- 
tion under  the  statute  of  the  remainder.  Any  other  decree 
would  have  been  insufficient  to  meet  the  equities  of  the  case, 
would  afford  no  protection  to  the  parties,  and  be  incapable  of 
enforcement  under  the  peculiar  complications  of  the  case. 
Former  decisions  of  this  court  tend  to  support  this  view:  Sar- 
bach  \.  Xewell,  28  Kan.  642 ;  Sarbach  v.  Newell,  30  Kan.  102, 
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1  Pac.  30;  Phipps  v.  Phipps,  47  Kan.  328,  27  Pac.  972.  The 
fiupreme  court  of  Iowa,  in  passing  upon  this  proposition,  in 
Brown  v.  Cooper,  98  Iowa,  444,  GO  Am.  St.  Rep.  190,  67  N. 
W.  378,  held :  "The  object  of  partition  proceedings  is  to  enable 
those  who  own  property  as  joint  tenants  or  coparceners,  or 
tenants  in  common,  to  so  put  such  end  to  the  tenancy  as  to 
vest  in  each  a  sole  estate  in  specific  property  or  an  allotment 
of  the  lands  or  tenements.  It  contemplates  an  absolute  sev- 
erance of  the  individual  interests  of  each  joint  owner,  and, 
after  partition,  each  has  the  right  to  enjoy  his  estate  without 
supervision,  let  or  hindrance  from  the  other.  Unless  this 
can  be  accomplished,  then  the  joint  estate  ought  to  be  sold,  and 
the  proceeds  divided." 

■**  Complaint  is  also  made  of  the  trial  court  in  permitting 
the  filing  of  amended  and  supplemental  pleadings,  in  refusing 
to  grant  a  continuance,  and  in  proceeding  with  the  trial  af- 
ter the  dismissal  by  plaintiff  and  the  mortgagees  of  their  sev- 
eral causes  of  action.  Upon  consideration,  we  find  these  ob- 
jections without  sufficient  merit  to  entitle  them  to  separate 
consideration.  After  dismissal  by  these  parties  they  partici- 
pated in  the  trial,  the  equities  of  the  mortgagees  were  fully 
protected,  and  ample  provision  was  made  for  the  satisfaction  of 
their  liens. 

Upon  the  whole  record,  it  would  appear  that  justice  has  been 
done  as  between  the  parties  by  the  decree  entered.  It  is  there- 
fore affirmed 

Smith,  Cunningham  and  Greene,  JJ.,  concurring. 


A  Court  of  Equity,  having  acquired  jurisdiction  of  a  cause  for  any 
purpose,  will  generally  retain  it  and  make  a  final  adjudication  be- 
tween the  parties:  Lodor  v.  McGovern,  48  N.  J.  Eq.  275,  27  Am.  St. 
Eep.  446,  22  Atl.  199.  It  will  give  full  relief  and  do  complete  jus- 
tice: Whipple  V.  Farrar,  3  Mich.  436,  64  Am.  Dec.  99;  Vaught  v. 
Meador,  99  Va.  569,  86  Am.  St.  Eep.  908,  39  S.  E.  225. 

In  a  Partition  Suit  all  persons  interested  are  necessary  parties: 
Batterton  v.  Chiles,  12  B.  Mon.  348,  54  Am.  Dec.  539;  Ferris  v. 
Montgomery  Land  etc.  Co.,  94  Ala.  557,  33  Am.  St.  Rep.  146,  10 
South.  607.  As  to  the  duty  of  the  court  to  determine  the  interests 
of  the  parties,  see  Grant  v.  Murphy,  116  Cal.  427,  58  Am.  St.  Rep.  188, 
48  Pac.  481,  In  a  proper  case,  partition  may  be  hy  sale  and  division 
of  the  profoods:  Wilson  v.  Bogle,  95  Tenn.  290,  49  Am.  St.  Rep.  929, 
32  S.  W.  386;  Pearce  v.  Eickard,  18  E.  I.  142,  49  Am.  St.  Eep.  755, 
26  Atl.  38;  Brown  v.  Cooper,  98  Iowa,  444,  60  Am.  St.  Rep.  190,  67 
N.  W.  378;  Corrothers  v.  Jolliffe,  32  W.  Va.  562,  25  Am.  St.  Eep. 
836,  9  S.  E.  889, 
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GARDEN  CITY  v.  MERCHANTS'  AND  FARMERS'  NA- 
TIONAL BANK. 

[65  Kan.  345,  69  Pac.  325.] 

RES  JUDICATA.— When  a  Matter  is  Once  Adjudicated,  it  is 

conclusively  determined  between  the  same  parties  and  their  privies 
as  to  all  matters  which  were  or  might  have  been  litigated;  and  this 
determination  is  binding  as  an  estoppel  in  all  other  actions,  whether 
commenced  before  or  after  the  action  in  which  the  adjudication  was 
made.     (p.    285.) 

RES  JUDICATA.— The  Determination  of  the  Validity  of  Mu- 
nicipal Bonds  in  an  action  on  interest  coupons  is  conclusive  in  a 
subsequent  action  between  the  same  parties  to  recover  on  other  cou- 
pons attached  to  the  same  bonds,     (p.  286.) 

E.  C.  Wilcox,  for  the  plaintiff  in  error. 

Isaac  P.  Campbell,  for  the  defendants  in  error. 

345  JOHNSTON,  J.  This  was  an  action  by  the  Merchants* 
and  Farmers'  National  Bank  of  Danville,  New  York,  to  r&- 
cover  from  the  city  of  Grarden  City  on  interest  coupons  which 
had  been  detached  from  refunding  bonds  previously  issued  by 
the  city.  The  defense  was  that  the  bonds  were  invalid,  because 
they  were  issued  to  take  up  an  indebtedness  incurred  for  the 
erection  of  a  mill  which  was  a  private  enterprise,  and  also 
because  the  officers  executing  them  had  no  authority  to  do  so. 
In  reply  to  this  defense,  the  bank,  among  other  things,  ^^^ 
alleged  that,  in  another  action  between  the  same  parties  upon 
other  interest  coupons  which  had  been  attached  to  the  same 
bonds,  the  same  defenses  had  been  set  up  by  the  city  in  the 
same  court,  and  the  same  issues  joined  as  in  the  present  ac- 
tion; that  judgment  was  rendered  in  that  action  in  favor  of  the 
bank,  sustaining  the  validity  of  the  bonds;  and  that,  as  the 
matters  in  litigation  had  been  adjudicated,  the  city  was  es- 
topped from  making  the  same  defense  and  from  further  liti- 
gating the  same  matters  and  issues.  A  motion  to  strike  out 
this  part  of  the  reply  was  overruled,  and,  as  the  testimony  in 
the  case  conclusively  established  a  former  adjudication  on 
the  issues  presented  in  the  present  action,  the  court  held  that 
the  city  was  estopped  further  to  prosecute  its  defense,  and 
directed  a  verdict  in  favor  of  the  bank. 

The  funding  bonds  in  controversy  were  issued  in  pursuance 
of  chapter  50  of  the  Laws  of  1879,  and  contain  full  recitals 
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showing  that  all  the  prerequisites  to  the  regular  issuance  of 
the  bonds  had  been  complied  with,  and  that  they  were  regularly 
and  honestly  issued  by  the  officers  of  the  city.  They  were  pur- 
chased on  the  open  market  by  the  bank,  without  knowledge  of 
any  irregularities  or  defects  in  their  issuance. 

As  an  original  proposition,  the  bonds  appear  to  be  valid 
and  binding  obligations  in  the  hands  of  the  bank  which  was 
an  innocent  purchaser  (State  v.  Board  etc.  of  Wichita  County, 
62  Kan.  494,  64  Pac.  45)  ;  but  every  objection  now  made 
to  their  validity  was  made  and  adjudicated  in  the  first  action, 
and,  as  the  judgment  then  rendered  was  final  and  unreversed, 
the  same  matters  are  not  open  to  another  inquiry  in  another 
action  between  the  same  parties. 

"When  a  matter  is  once  adjudicated  it  is  conclusively  de- 
termined between  the  same  parties  and  their  ^*''  privies,  as 
to  all  matters  which  were  or  might  have  been  litigated,  and 
this  determination  is  binding  as  an  estoppel  in  all  other  actions, 
whether  commenced  before  or  after  the  action  in  which  the 
adjudication  was  made":  CMcago  etc.  E.  R.  Co.  v.  Commission- 
ers of  Anderson  Co.,  47  Kan.  767,  29  Pac.  96;  Hoisingion  v. 
Brakey,  31  Kan.  560,  3  Pac.  353;  Boyd  v.  Huffaker,  40  Kan. 
034,  20  Pac.  459 ;  Shepard  v.  Stockham,  45  Kan.  244,  25  Pac. 
559;  Sanford  v.  Oberlin  College,  50  Kan.  342,  31  Pac.  1089; 
McDowell  V.  Gibson,  58  Kan.  607,  50  Pac.  870. 

The  main  defenses  in  the  original  action  were  that  the 
bonds  were  signed  by  the  president  of  the  city  council,  as  act- 
ing mayor,  without  right  or  authority;  that  they  were  issued 
for  a  private  purpose,  and,  therefore,  did  not  constitute  a  valid 
indebtedness  of  the  city;  and  that  the  bank  knew,  or  should 
have  knov.'n,  of  the  defects  and  irregularities  in  the  execution 
of  the  bonds.  In  that  proceeding  the  court  found  that  the 
bank  was  an  innocent  purchaser  for  a  valid  consideration,  with- 
out notice  of  any  defects;  that  there  was  a  vacancy  in  the 
office  of  mayor  of  the  city  when  the  bonds  were  issued;  that 
C.  J.  Powers,  who  signed  the  bonds,  was  then  president  of  the 
city  council  and  acting  mayor  of  the  city,  and  was  a  proper 
officer  to  execute  the  refunding  bonds;  and,  further,  that  the 
bonds  were  regularly  issued,  and  were  valid  obligations  of  the 
city.  These  matters  were  brought  directly  in  issue  by  the 
pleadings,  and  precisely  the  same  defenses  were  set  up  and 
sought  to  be  established  in  the  present  action.  There  is  the 
identity  of  parties,  issues  and  purposes  necessary  to  a  bar  un- 
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der  the  doctrine  of  res  judicata,  and,  as  the  judgment  in  the 
former  proceeding  was  pronounced  by  a  court  of  competent  ju- 
risdiction, it  is  a  bar  not  only  as  to  any  further  dispute  as 
to  facts,  but  also  as  to  any  further  consideration  of  the  law 
bearing  on  the  case. 

^■***  It  is  contended  that  there  is  a  lack  of  identity  as  to 
the  cause  of  action,  because  the  action  in  this  case  is  brought 
on  dilferent  coupons  from  those  that  were  sued  on  in  the  former 
case.  Both  actions,  however,  were  brought  to  recover  interest 
on  the  same  debt.  The  coupons  had  all  been  attached  to 
the  same  bonds,  and  in  each  case  the  right  of  recovery  de- 
pended on  the  validity  of  the  bonds  from  which  the  coupons 
were  detached. 

In  Chicago  etc.  R.  R.  Co.  v.  Commissioners  of  Anderson  Co., 
47  Kan.  767,  29  Pac.  96,  it  was  held  that  the  rule  of  res  judicata 
applies  as  well  to  the  facts  settled  and  adjudicated  as  to  causes 
of  action.  In  Fumeaux  v.  National  Bank,  39  Kan.  144,  7  Am. 
St.  Rep.  541,  17  Pac.  854,  it  was  held  that  where  a  party  makes 
a  defense  to  an  action  on  a  note  that  was  given  for  the  pur- 
chase of  machinery,  and  other  notes  were  given  as  a  part  of 
the  same  transaction  and  for  the  same  consideration,  a  judg- 
ment based  on  a  defense  made  on  the  first  of  the  notes  is  con- 
clusive as  to  all  the  other  notes.  In  Bissell  v.  Spring  Valley 
Township,  124  U.  S.  225,  8  Sup.  a.  Rep.  495,  there  was  an 
adjudication  on  coupons  of  municipal  bonds,  where  the  de- 
fense was  that  the  municipality  never  executed  the  bonds  and 
that  the  bonds  were  not  its  obligations.  This  adjudication 
was  held  to  be  conclusive  in  a  subsequent  action  brought  by 
the  same  party  on  different  coupons  of  the  same  bonds:  See, 
also,  Southern  Pac.  R.  R.  Co.  v.  United  States,  168  U.  S.  1,  18 
Sup.  Ct.  Rep.  18 ;  Whittaker  v.  Johnson  County,  12  Iowa,  595. 

As  the  facts  and  the  law  brought  in  question  here  have  been 
fully  adjudicated  between  the  parties,  the  city  is  precluded 
from  attempting  to  sliow  anything  contrary  to  the  determina- 
tion first  made.  This  view  practically  disposes  of  all  that  is 
meritorious  in  the  ^'^^  case.  There  is  nothing  substantial  in 
the  objections  to  rulings  on  the  testimony,  and  nothing  is  found 
which  affords  ground  for  reversal. 

The  judgment  is  affirmed. 

Cunningham,  Greene  and  Ellis,  JJ.,  concurring. 
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Res  Judicata. — Questions  that  may  be  deemed  res  judicata  are  not 
confined  to  those  raised  and  insisted  on  at  the  former  adjudication, 
but  embrace  also  those  which  were  involved  in  the  issue  and  might 
have  been  properly  insisted  upon:  Gross  v.  People,  193  111.  260,  61 
N.  E.  1012,  86  Am.  St.  Eep.  322,  and  cases  cited  in  the  cross-refer- 
ence note  thereto.  Compare  Pitts  v.  Oliver,  13  8.  Dak.  561,  79  Am. 
St.  R€p.  907,  83  N,  W.  591;  Freeman  v.  Barnum,  131  Cal.  386,  82  Am. 
St.  Eep.  355,  63  Pae.  691.  A  judgment  sustaining  the  action  of  a. 
lower  court  in  overruling  objections  to  an  application  for  a  judgment 
of  sale  for  certain  installments  of  a  special  assessment  is  res  judi- 
cata as  to  subsequent  installments:  Gross  v.  People,  193  111.  260,  86 
Am.  St.  Eep.  322,  61  N.  E.  1012.  See,  also.  Furneaux  v.  First  Nat. 
Bank,  39  Kan.  144.  7  Am.  St.  Eep.  541,  17  Pac.  854;  Stallcup  v.  Ta- 
coma,  13  Wash.  141,  52  Am.  St.  Eep.  25,  42  Pac.  541. 


MISSOUKI,  KANSAS   AND    TEXAS    RAILWAY    COM^ 

PANY  V.  MEREILL. 

[65  Kan.  436,  70  Pac.  358.] 

A  RAILWAY  Company  Which  Delivers  a  Defective  Car  to  a 

connecting  carrier  is  not  liable  for  injuries  sustained  by  an  employ§^ 
of  the  latter  by  reason  of  such  defect,  after  the  receiving  company 
has  inspected  the  car  and  taken  it  in  charge  for  transportation  over 
its  line.     (p.  288.) 

THE  DUTY  OF  A  RAILWAY  Company  to  Inspect  the  Cars  of 
Other  Roads  received  by  it  is  enjoined  by  law,  and  its  dereliction 
of  duty,  in  the  event  of  an  injury  to  its  employg  from  such  cars,  is 
the  proximate  eause  of  the  hurt,  and  the  negligence  of  the  company 
turning   over   tlie   unsafe   cars   is   the   remote   cause,     (pp.   291,   292.) 

MASTER  AND  SERVANT.— The  Liability  to  a  Servant  ceases 
with  the   control   of  the  master   over   his   actions,     (p.   293.) 

NEGLIGENCE— Control  of  Offending  Object.— When  one  is  to 
be  charged  l>pcause  of  the  ownership  or  construction  of  an  object 
which  causes  damage  by  some  defect,  commonly  the  liability  is  held  to 
end  when  the  control  of  the  object  is  changed,     (p.  293.) 

STARE  DECISIS.— If  an  Erroneous  Decision  has  been  mado^ 
it  ought  to  be  corrected  speedily,  especially  when  it  can  be  done 
before  the  litigation  in  which  the  error  has  been  committed  has  ter- 
minated   finally,     (pp.    297,    298.) 

Defendant  in  error,  Merrill,  recovered  a  judgment  in  the 
lower  court  against  the  Kansas  City  Surburban  Belt  Railroad 
Company  and  the  Missouri,  Kansas  and  Texas  Railway  Com- 
pany for  personal  injuries  sustained  in  passing  from  a  flat-car  to 
a  box-car  in  the  yards  of  the  Chicago  Great  Western  Railway 
Company.  He  was  a  switchman  employed  by  the  latter  com- 
pany.    The   flat-ear  belonged   to   the   Missouri,   Kansas,   and 
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Texas  Railway  Company.  The  end-gates  of  the  ear  were  held 
in  an  upright  position  by  wooden  cleats,  nailed  to  the  inside 
of  the  sideboards  on  the  outside  of  the  end-gates.  There  were 
no  iron  hooks  or  eye-bolts,  which  generally  are  used  to  hold 
end-gates  in  position.  The  injuries  to  Merrill  were  sustained 
by  one  of  the  end-gates  giving  way,  precipitating  him  to  the 
ground  between  the  cars.  When  the  car  arrived  in  Kansas 
City,  it  was  sent  from  the  yards  of  Missouri,  Kansas  and 
Texas  Railway  Company  to  the  yards  of  the  Kansas  City 
Suburban  Belt  Railroad  Company,  there  inspected  by  the  lat- 
ter company,  and  pushed  to  a  place  where  cars  were  usually 
received  by  the  Chicago  Great  Western  Railway  Company. 
The  car  was  there  inspected  by  this  company,  and  then  taken 
to  its  yards,  where  the  accident  occurred. 

T.  N.  Sedgwick,  Silas  Porter,  Miller,  Buchan  &  Morris, 
and  Lathrop,  Morrow,  Fox  &  Moore,  for  the  plaintiff  in  error. 

Angevine  &  Cubbinson  for  the  defendant  in  error. 

*^^  SMITH,  J.  The  question  for  consideration  is  whether 
a  railway  company  which  delivers  a  defective  car  to  a  con- 
necting carrier  is  liable  for  injuries  sustained  by  an  employe 
of  the  latter  by  reason  of  such  defect,  after  the  receiving 
company  has  inspected  the  car  and  taken  it  in  charge  for 
transportation  over  its  line.  In  a  former  decision  of  this  case, 
it  was  held  to  be  within  the  contemplation  of  the  first  carrier 
that  the  car  would  be  delivered  to  another  for  transportation, 
and  it  was  also  known  that  connecting  carriers  employ  switch- 
men to  handle  such  cars,  and  that  their  services  are  necessary 
in  the  work  of  making  up  trains.     It  was  said : 

"With  this  knowledge,  it  was  the  duty  of  both  the  plaintiffs 
in  error  to  provide  a  car  which  would  be  reasonably  safe  for 
the  service  to  be  performed  and  for  employes  of  connecting 
lines  to  handle,  to  the  end  that  freight  might  be  expeditiously 

carried  to  its  destination Negligence  on  the  part  of  the 

Chicago  Great  Western  Railway  Company  will  not  excuse  the 
plaintiffs  in  error  either  for  their  failure  to  inspect,  or,  having 
inspected  the  car,  permitting  it  to  be  ^^^  delivered  to  a  con- 
necting line  in  a  condition  which  might  be  dangerous  to  switch- 
men and  other  employes  engaged  in  the  practical  part  of  the 
business  of  railway  transportation":  Railway  Co.  v.  Merrill, 
61  Kan.  671,  675,  60  Pac.  820. 
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We  are  now  fully  convinced  that  the  doctrine  announced  in 
the  former  decision  on  the  subject  in  hand  runs  counter  to 
an  unbroken  current  of  authorities,  and  fails  to  stand  the  test 
of  reason.  A  critical  examination  of  the  cases  cited  in  the 
former  opinion  to  sustain  the  view  then  taken  will  show  that 
they  are  distinguishable  from  the  case  at  bar.  We  will  review 
some  of  them. 

In  Pennsylvania  E.  R.  Co.  v.  Snyder,  55  Ohio  St.  342,  60 
Am.  St.  Rep.  700,  45  N.  E.  559,  there  was  a  traffic  arrange- 
ment between  the  different  railway  companies  forming  a  fast 
freight  line  by  which  they  were  to  share  in  the  earnings  of 
the  transportation  in  proportion  to  the  distance  the  car  should 
be  hauled  over  their  respective  roads.  Under  the  arrangement, 
the  Pennsylvania  company,  before  delivering  its  cars  to  the 
Lake  Shore  company,  agreed  to  have  them  properly  inspected 
and  put  in  safe  condition  for  hauling.  The  car,  when  deliv- 
ered to  the  Lake  Shore  company  to  be  taken  over  its  road, 
was  defective  and  unsafe,  which  proper  inspection  would  have 
discovered,  and  prevented  the  injury  caused  thereby  to  an  em- 
ploye of  the  Lake  Shore  company.  The  case  differs  from 
the  present  one.  It  was  argued  in  the  briefs  in  that  case  that, 
by  reason  of  the  traffic  contracts  between  them,  the  two  rail- 
roads were  partners;  and  it  is  stated  in  the  opinion  that  un- 
der the  arrangement  the  Pennsylvania  company,  before  deliv- 
ering its  cars  to  the  Lake  Shore  road,  was  to  have  them  prop- 
erly inspected  and  put  in  safe  condition  for  hauling.  While 
there  is  much  said  in  the  opinion  favorable  to  the  defendant  in 
**^  error  on  the  question  before  us,  yet  the  peculiar  contractual 
relations  of  the  two  roads  as  to  inspection  and  payment  of 
the  cost  of  repairs  do  not  exist  in  this  case. 

In  the  case  just  commented  on.  Moon  v.  Northern  Pac. 
R.  Co.,  46  Minn.  106,  24  Am.  St.  Rep.  194,  48  N.  W.  679, 
is  cited  and  approved.  That  decision  was  given  prominence 
as  a  precedent  in  the  former  opinion  in  this  case.  In  the 
Moon  case  the  Northern  Pacific  and  Manitoba  railroad  com- 
panies were  connecting  carriers  and  interchanged  cars  at  cer- 
tain common  points  under  a  traffic  agreement.  According  to 
a  rule  adopted  by  the  companies,  cars  received  and  delivered 
were  required  to  be  inspected  by  the  car  inspectors  of  both  on 
the  transfer  track,  and,  if  any  repairs  were  needed,  they  were 
to  be  made  by  the  Northern  Pacific  company  before  they  were 
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transferred  and  received  by  the  Manitoba  company.  Accord- 
ingly the  car  was  so  inspected  by  the  car  inspectors  of  both 
companies.  It  was  examined  by  them  together  and  they  agreed 
that  it  was  in  good  order.  Afterward,  while  the  car  was  being 
operated  by  the  Manitoba  company,  the  plaintiff's  intestate 
was  injured  by  a  defective  brake.  It  was  claimed  that  the 
brake-staff  was  defective,  and  also  that  the  car  was  not  prop- 
erly or  carefully  inspected  by  the  inspectors  of  the  respective 
companies. 

It  is  to  be  observed  that  in  the  Moon  case  the  inspection 
by  the  two  companies  was  substantially  one  act.  The  jSTorth- 
ern  Pacific  company,  through  its  inspector,  at  the  time  the  in- 
spection was  made,  knew  that  no  other  or  further  inspection 
would  be  made  for  the  protection  of  the  employes  of  the  Mani- 
toba company.  Hence,  he  is  held  in  law  to  have  anticipated 
that,  if  his  inspection  was  careless  or  negligent,  the  employes 
of  the  Manitoba  company  would  be  subjected  **^  to  whatever 
dangers  should  arise  therefrom.  The  court  said:  "In  this  case 
the  inspection  by  the  two  companies  was  substantially  one 
transaction,  in  pursuance  of  a  mutual  arrangement  under 
which  it  was  made  jointly  by  the  two  oar  inspectors.^' 

The  case  of  Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div.  359 
(503),  was  also  cited  in  the  former  opinion,  and  is  referred  to 
in  Moon  v.  Northern  Pac.  R.  Co.,  46  Minn.  106,  24  Am.  St. 
Rep.  194,  48  N.  W.  679.  The  facts  on  which  that  decision 
rested  were  as  follows:  The  defendant,  a  dock  owner,  supplied 
and  put  up  a  staging  outside  a  ship  in  his  dock  under  a  con- 
tract with  the  ship  owner.  The  plaintiff  was  a  workman  in 
the  employ  of  a  ship  painter  who  had  contracted  with  the 
ship  owner  to  paint  the  outside  of  the  ship,  and  in  order  to 
do  the  painting  the  plaintiff  went  on  and  used  the  staging,  when 
one  of  the  ropes  by  which  it  was  slung,  being  unfit  for  use 
when  supplied  by  the  defendant,  broke,  and  by  reason  thereof 
the  plaintiff  fell  into  the  dock  and  was  injured.  In  that  case 
the  staging  Avas  supplied  for  immediate  use,  and  it  was  not 
within  the  contemplation  of  the  parties  that  the  plaintiff's  em- 
ployer should  make  an  inspection  of  the  appliances  to  ascer- 
tain their  fitness  prior  to  their  use.  It  was  said  by  Brett,  M.  R. : 
"It  must  have  been  known  to  the  defendant's  servants,  if  they 
had  considered  the  matter  at  all,  that  the  stage  would  be  put 
to  immediate  use — ^that  it  would  not  be  used  by  the  ship  owner. 
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but  that  it  would  be  used  by  such  a  person  as  tlie  plaintiff,  a 
working  ship  painter.'^ 

In  Beven  on  Negligence,  second  edition,  volume  1,  page  (i3, 
the  author  says:  "It  is  submitted  that  the  principle  underlying 
the  decision  in  Heaven  v.  Pender,  L.  E.  11  Q.  B.  Div.  503,  is 
that  the  dock  owner,  having  undertaken  to  supply  the  staging, 
thereupon  '*"*^  undertook  the  obligation  to  supply  a  fit  staging, 
which  obligation  the  plaintiff  was  justified  in  assuming  he 
would  discharge.  Had  there  been  a  duty  on  the  ship  owner 
or  on  the  ship  painter  to  examine  the  staging,  the  chain  of  con- 
nection between  the  plaintiff  and  the  dock  owner  would  have 
been  broken.  The  decision  must,  therefore,  be  taken  to  imply 
that  tliere  was  no  duty  on  the  part  of  anyone,  subsequent  ta 
the  dock  owner,  to  test  the  staging  supplied;  but  that,  when 
the  dock  owner  undertook  to  supply  staging,  there  was  an 
objection  that  the  staging  supplied  should  be  reasonably  fit  for 
the  purpose  for  which  it  was  to  be  ii-sed,  so  that  those  coming 
to  use  it  might  trust  to  the  performance  of  the  dock  owner's  duty 
without  any  independent  examination  of  their  own." 

In  Savannah  By.  Co.  v.  Booth,  98  Ga.  20,  25  S.  E.  928,  the 
deceased  was  an  employe  of  a  mill  located  on  a  railway  com- 
pany's switch.  The  latter  placed  cars  on  the  switch  to  be 
loaded  by  the  mill  hands,  and,  by  reason  of  a  defect  in  the  car, 
the  employe  was  killed,  and  his  representative  recovered  judg- 
ment therefor  against  the  railway  company,  which  was  sus- 
tained. The  railway  company  in  that  case  selected  and  retained 
control  of  the  car  and  placed  it  in  position,  knowing  the  purpose 
for  which  and  by  whom  it  would  be  used,  thus  extending  to  the 
injured  servant  an  invitation  to  use  it.  Had  the  master  been  a 
mere  hirer,  or  the  company  exercised  no  right  as  to  the  selec- 
tion of  the  cars  to  be  used,  the  duty  of  inspection  would  have 
been  upon  the  master,  and.  in  case  of  injury  to  his  servant  in 
consequence  of  his  furnishing  an  unsafe  appliance,  the  loss 
would  have  fallen  upon  him. 

A  recovery  has  been  denied  in  cases  like  the  one  at  bar  on  two 
grounds:  That  there  is  a  positive  duty  resting  on  the  receiving 
railway  company  to  inspect  the  car  turned  over  to  it  for  trans- 
portation by  ^^^  another  company,  to  the  end  that  ita  employes 
may  not  be  injured  by  defects  existing  before  its  receipt;  that  the 
omission  or  negligent  discharge  of  such  duty  breaks  the  causal 
connection  between   the  jiegligence  of  the  company  tendering 
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tlie  defective  car  and  the  plaintiff's  injury.  In  such  cases  the 
failure  to  inspect  or  the  negligent  manner  of  doing  it  is  the 
proximate  cause  of  the  injury  to  the  employe,  and  the  negli- 
gence of  the  company  turning  over  the  unsafe  car  is  the  remote 
<?ause.  The  failure  to  discharge  the  obligation  to  inspect  in- 
terposes an  independent  agency  which  severs  the  causal  connec- 
tion between  the  company  first  guilty  of  negligence  and  the 
hurt.  It  was  so  held  in  Fowles  v.  Briggs,  116  Mich.  425,  72 
Am,  St.  Iiep.  537,  74  jST.  W.  1046,  a  case  very  similar  to  this. 
See,  also,  Leilis  v.  Michigan  Cent.  Ey.  Co.,  124  Mich.  37,  82 
N,  W.  82S. 

The  duty  of  a  railway  company  to  inspect  cars  of  other  roads 
received  by  it  is  enjoined  by  law :  Missouri  Pac.  Ey.  Co,  v.  Bar- 
ber, 44  Kan.  612,  24  Pac,  969;  Atchison  etc.  E,  E.  Co.  v.  Pen- 
fold,  57  Kan,  148,  45  Pac.  574;  Texas  etc.  E.  E.  Co.  v.  Archi- 
bald, 170  U.  S,  665,  18  Sup.  Ct.  Eep,  777. 

Wharton,  in  his  work  on  Negligence,  section  439,  says: 
"There  must  be  causal  connection  between  the  negligence  and 
the  hurt,  and  such  causal  connection  is  interrupted  by  the  in- 
terposition, between  the  negligence  and  the  hurt,  of  any  inde- 
pendent human  agency.  Thus,  a  contractor  is  employed  by  a 
city  to  build  a  bridge  in  a  workmanlike  manner,  and,  after  he 
has  finished  his  work  and  it  has  been  accepted  by  the  city,  a 
traveler  is  hurt  when  passing  over  it  by  a  defect  caused  by  the 
contractor's  negligence.  Kow,  the  contractor  may  be  liable  on 
his  contract  to  the  city  for  *^^  his  negligence,  but  he  is  not 
liable  to  the  traveler  in  an  action  on  the  case  for  damages. 
The  reason  sometimes  given  to  sustain  such  a  conclusion  is  that 
otherwise  there  would  be  no  end  to  suits.  But  a  better  ground 
is  that  there  is  no  causal  connection  between  the  traveler's  hurt 
and  the  contractor's  negligence.  The  traveler  reposed  no  con- 
fidence on  the  contractor,  nor  did  the  contractor  accept  any  con- 
fidence from  the  traveler.  The  traveler,  no  doubt,  reposed  con- 
fidence on  the  city  that  it  would  have  its  bridges  and  highways 
in  good  order;  but  between  the  contractor  and  the  traveler  in- 
tervened the  city  an  independent  responsible  agent  breaking 
the  causal  connection." 

The  principle  above  stated  is  well  illustrated  in  Carter  v. 
Towno,  103  Mass.  507,  There  the  defendant  negligently  sold 
gunpowder  to  a  child,  but  the  child  gave  all  of  the  powder  to 
its  parents,  who  afterward  allowed  the  child  to  take  some  of  it, 
by  the  explosion  of  which  he  was  injured.     The  defendant  was 
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held  not  liable  because  the  effect  of  his  negligence  had  been 
cured  by  the  intervening  breach  of  the  child's  parents  in  tak- 
ing charge  of  the  powder,  and  their  consequent  negligence  in 
allowing  the  child  to  have  it  again  could  not  restore  the  con- 
nection between  the  defendant's  original  negligence  and  the 
final  injury. 

A  second  and,  we  think,  better  founded  reason  for  denying 
the  right  to  recover  in  cases  like  the  present  is  that  the  liability 
to  a  servant  ceases  with  the  control  of  the  master  over  his  ac- 
tions. In  Glynn  v.  Central  E.  E.  Co  .,  175  Mass.  510,  78  Am.  St. 
Eep,  507,  5G  N.  E.  G98,  the  plaintiff  was  in  the  employ  of  the 
New  York,  New  Haven  and  Hartford  Eailroad  Company  in 
Connecticut,  and  was  injured  while  coupling  a  car  belonging  to 
a  New  Jersey  railway  company  which  had  a  defective  coupling 
apparatus.  He  sued  the  latter  ^*^  company.  The  court,  in 
holding  the  defendant  not  liable,  said: 

"There  was  no  dispute  that,  after  the  car  had  come  into  the 
hands  of  the  New  York,  New  Haven  and  Hartford  Eailroad,  and 
before  it  had  reached  the  place  of  accident,  it  had  passed  a 
point  at  which  the  cars  were  inspected.  After  that  point  if 
not  before,  we  are  of  opinion  that  the  defendant's  responsibility 

for  the  defect  in  the  car  was  at  an  end But  when  a 

person  is  to  he  charged  because  of  the  construction  or  owner- 
ship of  an  object  which  causes  damage  by  some  defect,  commonly 
the  liability  is  held  to  end  when  the  control  of  the  object  is 
changed. 

"Thus,  the  case  of  Clifford  v.  Atlantic  Cotton  Mills,  146 
Mass.  47,  4  Am.  St.  Ecp.  279,  15  N.  E.  84,  just  cited,  shows 
that  the  mere  ownership  of  a  house  so  constructed  that  its 
roof  would  throw  snow  into  the  street,  and  therefore  threaten- 
ing danger  as  it  is  without  more,  whenever  snow  shall  fall,  is 
not  enough  to  impose  liability  when  the  control  of  it  has  been 
given  up  to  a  lessee,  who,  if  he  does  his  duty,  will  keep  it  safe. 
In  the  case  at  bar  the  car  did  not  threaten  harm  to  anyone,  un- 
less it  was  used  in  a  particular  way.  Whether  it  should  be' 
used  in  a  dangerous  way  or  not  depended,  not  upon  the  de- 
fendant, but  upon  another  road.  Even  assuming  that  the  car 
had  come  straight  from  the  defendant  at  Harlem  river,  the  de- 
fendant did  no  unlawful  act  in  handing  it  over.  Whatever  may 
be  said  as  to  the  responsibility  for  a  car  dispatched  over  a  con- 
necting road  before  there  has  been  a  reasonable  chance  to  in- 
spect it,  after  the  connecting  road  has  had  the  chance  to  inspect 
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tho  car  and  has  full  control  over  it,  the  owner's  responsibility 
for  a  defect  which  is  not  secret  ceases:  See  Sawyer  v.  Minne- 
apolis etc.  Ry.  Co.,  38  Minn.  103,  8  Am.  St.  Eep.  648,  35  N. 
W.  G71;  Wright  v.  Delaware  etc.  Canal  Co.,  40  Hun,  343; 
Macklin  v.  Boston  etc.  R.  R.  Co.,  135  Mass.  201,  206,  46  Am. 
Rep.  456." 

In  this  case  there  was  no  contractual  relation  existing  be- 
tween the  switchmen  in  the  employ  of  the  ^^^  Chicago  Great 
Western  Railway  Company  and  the  plaintiffs  in  error.  They 
did  not  employ  them,  and  they  had  no  power  to  discharge  them. 
They  could  protect  themselves  against  damages  resulting  to 
their  own  servants  by  reason  of  defects  in  the  car  by  giving 
them  notice  of  its  condition,  in  which  event  their  servants 
would  have  the  option  of  assuming  the  risk  or  of  quitting  the 
service  of  their  employers.  There  was  no  relation  of  confidence 
between  Merrill  and  the  defendants  in  error.  The  latter  owed 
a  duty  to  their  own  servants  to  see  that  the  cars  put  in  their 
charge  were  in  a  reasonably  safe  condition  and  in  proper  re- 
])air,  but  to  extend  this  duty  to  every  servant  of  every  other 
railroad  in  the  United  States  under  whose  charge  defective  cars 
m.ight  come  would  be  to  formulate  a  new  rule  of  liability  for 
negligence  not  sustained  by  reason  or  authority. 

In  Sawyer  v.  Minneapolis  etc.  Ry.  Co.,  38  Minn.  103,  105,  8 
Am.  St.  Rep.  648,  35  N.  W.  672,  a  case  in  many  respects  like 
the  present  one  the  court  said:  "At  the  time  of  the  accident 
the  car  was  under  the  management  and  control  of  the  company 
operating  it,  and  not  of  the  defendant.  It  did  not  come  to  the 
hands  of  the  plaintiff  through  the  agency  or  by  the  authority 
of  the  defendant,  and  there  is  no  privity  between  them.  It 
owed  him  no  duty  growing  out  of  contract,  and  was  not  bound 
to  furnish  him  safe  instrumentalities.  As  to  the  defendant, 
the  plaintiff  was  a  mere  stranger":  Citing  authorities.  "The 
liability  of  the  defendant  in  respect  to  the  condition  of  its  cars 
did  not  extend  beyond  those  to  whom  it  owed  some  duty  by  rea- 
son of  its  relation  to  them  as  master,  employer,  or  carrier. 
Any  other  rule  would  be  found  impracticable  of  application  in 
ordinary  business  operations." 

A  railway  company  might  have  occasion  to  send  a  ^'^^  train 
of  defective  cars  from  San  Francisco  to  Boston  for  repairs,  to  be 
hauled  over  several  lines  of  road.  Its  own  servants,  knowing 
their  bad  condition,  would  use  a  high  degree  of  care  to  avoid 
injury  from  them.  but.  nnder  the  theory  of  counsel  for  defend- 
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ant  in  error,  unless  the  company  forwarding  them  gave  express 
notice  of  their  condition  to  every  railway  employe  of  the  sev- 
eral roads  transporting  the  cars,  it  would  be  liable  for  damages 
to  them  in  the  event  that  they  were  hurt  by  reason  of  such  de- 
fects. 

In  Winterbottom  v.  Wright,  10  Mees.  &  W.  109,  114,  the  de- 
fendant had  contracted  with  the  postmaster  general  to  provide 
a  coach  for  carrying  the  mail,  and  agreed  to  keep  it  in  repair 
and  fit  for  use.  Other  persons  had  a  contract  with  the  post- 
master general  to  supply  horses  and  coachmen  for  conveying 
the  coach.  The  vehicle  broke  down  and  injured  the  driver,  by 
reason  of  the  negligence  of  the  defendant  in  failing  to  keep 
it  in  proper  repair  and  fit  for  use.  Lord  Abinger  said :  "There 
is  no  privity  of  contract  between  these  parties ;  and  if  the  plain- 
tiff can  sue,  every  passenger,  or  even  any  person  passing  along 
the  road,  who  was  injured  by  the  upsetting  of  the  coach  might 
bring  a  similar  action.  Unless  we  confine  the  operation  of 
such  contracts  as  this  to  the  parties  who  entered  into  them,  the 
most  absurd  and  outrageous  consequences,  to  which  I  can  see 
no  limit,  would  ensue." 

So,  a  gasfitter  was  held  liable  for  damages  for  negligently 
hanging  a  chandelier  in  a  public  house,  knowing  that  it  would 
likely  fall  on  plaintiff  and  others,  unless  properly  hung.  It 
fell  and  injured  the  plaintiff.  The  court  held  that  he  had  no 
cause  of  action  because  the  declaration  did  not  disclose  any  duty 
by  the  defendant  toward  the  plaintiff  for  the  breach  ^^^  of 
which  an  action  could  be  maintained:  Collis  v.  Seldon,  L.  R. 
3  C.  P.  495. 

In  Heizer  v.  Kingsland  etc.  l\Ifg.  Co.  110  Mo.  605,  614,  617, 
33  Am.  St.  Rep.  482,  19  S.  W.  633,  a  servant  of  the  purchaser 
of  a  steam  boiler  was  injured  by  the  explosion  of  it.  He  sought 
to  charge  the  manufacturer  of  the  boiler,  and  alleged  that  the 
latter,  when  he  sold  it  warranted  it  to  be  free  from  defects 
and  of  first-class  material;  that  the  cylinder  was  made  of  poor 
material,  was  defective  in  construction,  and  too  weak  to  stand 
the  ordinary  strain,  all  of  which  defects  were  known  to  the  de- 
fendant's agents  at  the  time  of  the  sale,  and  by  reason  thereof 
the  explosion  occurred.  The  court,  in  denying  a  right  to  re- 
cover, said :  "Wharton  thinks  the  better  reason  for  the  rule  is 
that  there  is  no  causal  connection  between  the  negligence  and 
the  hurt;  but  be  this  as  it  may,  the  rule  itself  is  well  established 
in  England  and  in  the  United  States  and  we  think  the  case  in 
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hand  comes  within  it.  It  is  true  the  defendant  must  have 
known  when  it  made  and  sold  the  machine  to  Ellis,  that  other 
persons  would  be  engaged  in  operating  it;  but  this  is  no  reason 
wliy  defendant  should  be  held  liable  to  such  other  persons  for 
injuries  arising  from  the  negligent  use  of  poor  material  or  for 
defective  workmanship.  Such  knowledge  must  have  existed  in 
the  cases  which  have  been  cited  as  asserting  the  rule,  and  would 
have  been  as  good  an  argument  against  the  rule  in  those  cases 

as  in  the  case  in  hand The  plaintiff's  case  tends  to  show 

no  more  than  negligence,  and  an  action  based  on  that  ground 
must  be  confined  to  the  immediate  parties  to  the  contract  by 
which  the  maxjhine  was  sold.  To  hold  otherwise  is  to  throw 
upon  the  manufacturers  of  machinery,  not  necessarily  danger- 
ous a  liability  which,  in  our  opinion,  the  law  will  not  justify." 

In  the  case  quoted  from,,  a  large  number  of  authorities,  "*** 
both  English  and  American,  are  collected,  which  sustain  the 
principle  announced.  See,  to  the  same  effect,  Necker  v.  Har- 
vey, 49  Mich.  617  14  N.  W.  503;  Losee  v.  Clute,  51  N.  Y. 
494,  10  Am.  Rep.  638;  Bragdon  v.  Perkins-Campbell  Co.,  87 
Fed.  109,  30  C.  C.  A.  567. 

One  of  the  principal  reasons  given  in  the  former  decision 
in  this  case  for  holding  plaintiffs  in  error  liable  was  that  they 
knew  that  this  defective  car,  after  it  left  their  hands,  must  be 
f^ witched  about  and  put  into  trains  of  connecting  roads  by 
fcwitchmen  employed  by  the  latter,  and,  with  such  knowledge, 
they  were  negligent  in  permitting  it  to  go  into  the  charge  of 
such  railway  employes  in  a  defective  condition.  In  the  many 
cases  cited  and  quoted  from  above,  it  was  equally  well  known 
by  the  manufacturer  of  a  defective  machine,  like  an  elevator, 
for  example,  that  employes  of  the  purchaser  would  be  called  on 
to  use  it,  yet,  there  being  no  privity  between  the  maker  of  the 
machine  and  the  vendee's  servants  who  were  injured  by  it,  there 
could  be  no  recovery  by  the  latter  against  the  manufacturer  or 
builder:  Heizor  v.  Kingsland  etc.  Mfg.  Co.,  110  Mo.  605,  33 
Am.  St.  Rep.  482,  19  S.  W.  633. 

If  responsibility  for  defects  in  this  car  is  to  be  fixed  on  the 
two  railways,  or  either  of  them,  then  the  application  of  such 
a  rule  of  liability  must  of  necessity  be  extended  to  cover  the 
case  of  a  brakeman  injured  by  a  negligently  constructed  car- 
wheel,  and  permit  a  recovery  by  him  of  damages  against  a  foun- 
dry company  which  cast  and  furnished  the  wheel  and  sold  it 
to  the  railway  company;  for  it  is  within  the  contemplation  of 
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the  manufacturer  of  car-wheels  that  they  will  come  into  the 
charge  and  control  of  the  servants  of  the  railway  companies 
\ising  the  cars.  If  such  wheels  are'  negligently  constructed,  the 
contemplated  purpose  of  *°^  their  future  use  being  manifest, 
the  liability  of  the  maker  would  follow  that  use  everywhere, 
whenever  they  happened  to  cause  injury  to  a  railroad  employe 
operating  them.  The  liability  of  the  maker  could  not  be  de- 
feated by  the  fact  that  the  defective  appliances  might  have 
changed  ownership  and  control  many  times  after  their  first 
adaptation  to  railway  purposes.  As  we  have  seen,  the  liability 
of  negligent  parties  so  far  removed  from  the  injury  as  the  man- 
ufacturer in  the  supposed  case  finds  no  support  in  the  author- 
ities. 

The  defective  car  was  not  inherently  dangerous.  It  was  tho 
manner  of  its  use  which  caused  the  injury.  The  two  railway 
companies  that  handled  the  car  before  its  delivery  to  the  Chi- 
cago Great  Western  Kailway  Company  cannot  be  held  to  that 
strict  account  which  the  law  imposes  on  one  who  negligently 
delivers  poisonous  drugs  to  another,  imminently  dangerous  to 
human  life,  which  fall  into  the  hands  of  third  persons  to  their 
injury. 

In  Roddy  v.  Missouri  Pac.  Ry.  Co.,  104  Mo.  234,  247,  24  Am. 
St.  Rep.  333,  15  S.  W.  1114,  it  was  said :  "It  cannot  reasonably 
be  contended  that  a  railroad  car,  though  supplied  with  defec- 
tive brakes,  is  an  imminently  dangerous  instrument.  Unless 
put  in  motion  it  is  perfectly  harmless,  and  when  in  motion  it 
is  not  essentially  dangerous." 

In  Mastin  v.  Levagood,  47  Kan.  36,  42,  27  Am.  St.  Rep.  277,. 
27  Pac.  124,  it  was  said:  "There  is  a  marked  distinction  be- 
tween an  act  of  negligence  imminently  dangerous  and  one  that 
is  not  so,  the  guilty  party  being  liable  in  the  former  case  to 
the  party  injured,  whether  there  was  any  relation  of  contract 
between  them  or  not,  but  not  so  in  the  latter  case":  See,  also, 
Glynn  v.  Central  R.  R.  Co.,  175  Mass.  510,  78  Am.  St.  Rep. 
507,  56  N.  E.  698. 

*^^  Counsel  for  defendant  in  error  have  invoked  the  rule 
stare  decisis,  and  insist  that  the  former  decision  must  govern  on 
the  second  appeal.  This  would  come  to  us  with  more  force  if 
we  were  not  considering  the  same  case  with  the  same  parties 
before  the  court.  If  an  erroneous  decision  has  been  made,  it 
ouffht  to  be  corrected  spwdily,  especially  when  it  can  be  done 
before  the  litigation  in  which  the  error  has  been  committed  has 
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teiininated  finally.  We  are  fully  satisfied  that  the  rule  of 
the  former  case  is  shattered  by  the  pressing  weight  of  opposing 
authority,  and  that  reason  is  against  it.  In  Ellison  v.  Georgia 
R.  R.  Co.,  87  Ga.  691,  13  S.  E.  809,  the  learned  Chief  Justice 
Bleckley  used  the  following  forcible  language:  "Some  courts 
live  by  correcting  the  errors  of  others  and  adhering  to  their  own. 
....  !Minor  errors,  even  if  quite  obvious,  or  important  errors, 
if  their  existence  be  fairly  doubtful,  may  be  adhered  to  and  re- 
peated indefinitely ;  but  the  only  treatment  for  a  great  and  glar- 
ing error  affecting  the  current  administration  of  justice  in  all 
courts  of  original  jurisdiction  is  to  correct  it.  When  an  error 
of  this  magnitude  and  which  moves  in  so  wide  an  orbit  com- 
petes with  truth  in  the  struggle  for  existence,  the  maxim  for  a 
supreme  court,  supreme  in  the  majesty  of  duty  as  well  as  in 
the  majesty  of  power,  is  not  stare  decisis,  but  fiat  justitia  ruat 
ccelum." 

The  judgment  of  the  court  below  will  be  reversed,  with  direc- 
tions to  enter  judgment  on  the  finding  of  the  jury  in  favor  of 
the  defendants  below. 

All  the  justices  concurring. 

DOSTER,  C.  J.,  concurring  specially.  T  believe  we  were  in 
error  in-  the  former  determination  of  this  case,  and,  therefore, 
concur  in  the  decision  now  made.  However,  I  do  not  believe 
that  our  present  judgment  can  be  rested  on  the  theory  of  the 
breaking  of  causal  *^^  connection  between  the  negligent  acts  of 
the  railway  company  delivering  the  defective  car  and  the  one 
Teceiving  it,  caused  by  the  latter's  failure  to  inspect,  or  the 
making  by  it  of  an  ineffective  inspection.  A  failure  to  inspect, 
or  a  careless  inspection,  either  one,  was  a  simple  failure  to  do 
a  duty — an  omission,  not  an  afiirmative  act  of  wrongdoing — 
-and  I  think  the  breaking  of  causal  connection  between  a  series 
■of  negligent  acts  is  accomplished  only  by  the  doing  of  some- 
thing by  somebody  else  which  operates  as  a  new  and  independent 
producing  cause,  diverting  the  first  negligent  act  from  its  nat- 
ural end,  and  giving  it  a  direction  and  force  it  would  not  other- 
wise have.  It  is  not  philosophical  to  speak  of  causal  connec- 
tion between  act  and  consequence  being  broken  by  a  mere  fail- 
ure, though  a  negligent  one,  of  some  person,  not  the  original 
actor,  to  do  something.  Causal  connection  is  broken  only  by  the 
intervention  of  active  agencies,  not  the  occurrence  of  passive 
conditions  and  qualities. 
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A  Railroad  Using  the  Cars  of  a  connecting  line  is  liable  to  the  t;aine 
extent  as  if  they  were  its  own,  if  such  cars,  when  received  and  used, 
are  dangerous  to  its  employes:  lieynolds  v.  Boston  etc.  R.  R.  Co.,  '.)4 
Vt,  66,  33  Am.  St.  Rep.  908,  24  Atl.  134;  Eaton  v.  New  York  Cent. 
B.  R.  Co.,  163  N.  Y.  391,  79  Am.  St.  Eep.  600,  57  N.  E.  609.  Either 
company  may  be  held  liable  to  an  employ^  of  the  receiving  com- 
p^nv  injured  by  the  cars:  Pennsylvania  R.  R.  Co.  v.  Snyder,  55  Ohio 
St.  342,  60  Am.  St.  Rep.  70i),  45  N.  E.  559;  Moon  v.  Northern  Pae. 
B.  E.  Co.,  46  Minn.  106,  24  Am.  St.  Rep.  194,  48  N.  W.  679. 


EWING  V.  MALLISON. 

[65  Kan.  484,  70  Pac.  369.] 
JURISDICTION.— Between  Courts  of  Coequal  Authority,  the 

one  first  acquiring  jurisdiction  is  allowed  to  pursue  it  to  the  end,  to 
the  exclusion  of  all  others,  and  it  will  not  permit  its  jurisdiction  to 
be  impaired  or  subverted  by  a  resort  to  some  other  tribunal,  (p. 
302.) 

LETTEES  OF  ADMINISTRATION— Collateral  Attack.— The 
oction  of  a  probate  court  in  appointing  an  administrator,  if  juris- 
diction is  obtained,  is  not  subject  to  collateral  attack,     (p.  304.) 

THE  GRANTING  OF  LETTERS  of  Administration  is  in  the 
exercise  of  judicial  authority,  and  the  letters,  if  regular  in  form,  are 
prima  facie  evidence  of  the  regularity  of  the  prior  proceedings,  (p. 
305.) 

LETTERS  OF  ADMINISTRATION.— The  Essential  Jurisdic- 
tional Facts  in  granting  letters  of  administration  are  the  death,  an 
estate  to  administer,  and  the  residence  or  inhabitancy  of  the  deceased 
at  the  time  of  his  death,     (p.  305.) 

IF  JURISDICTION  Depends  on  the  Finding  of  a  Particular 
Fact,  the  exercise  of  jurisdiction  implies  the  finding  of  such  fact, 
(p.   306.) 

LETTERS  OF  ADMINISTRATION— Collateral  Attack.— The 
Actual  Fact  of  Residence  of  the  deceased  in  the  county  of  the  court 
at  the  time  of  death,  being  essential  to  uphold  the  jurisdiction  of  a 
probate  court,  is  not  concluded  by  the  decision  of  the  court  that 
such  fact  exists,  but  may  be  inquired  into  in  a  proper  collateral  pro- 
ceeding to  show  a  want  of  jurisdiction  in  the  court  assuming  to  ad- 
minister  the   estate,     (pp.    306,    307.) 

JUDGMENTS— Collateral  Attack.— If  Jurisdiction  Depends 
upon  some  collateral  fact  which  can  be  decided  without  going  into 
the  case  on  its  merits,  then  the  jurisdiction  may  be  questioned  col- 
laterally, even  though  the  jurisdictional  fact  is  averred  of  record, 
and  was  actually  found  to  exist  by  the  court  rendering  the  judg- 
ment,    (p.  307.) 

Lambert  &  Huggins,  for  the  plaintiff  in  error. 

C.  B.  Graves,  Daniel  Mallison,  and  Hutchlngs  &  Keplinger, 
for  the  defendants  in  error. 
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^ss  POLLOCK,  J.  John  A.  Whitcraft  died  at  the  residence 
of  his  nephew,  Horace  H.  Standish,  in  Wyandotte  county,  on 
the  sixth  day  of  January,  1898.  At  the  date  of  his  death  he  was 
the  owner  of  two  certificates  of  deposit  of  one  thousand  dollars 
each,  issued  by  the  First  National  Bank  of  Emporia;  also,  real 
estate  and  other  personal  property  in  Lyon  county.  For  many 
years  prior  to  his  death  Whitcraft  had  been  a  resident  of  Lyon 
county.  On  the  nineteenth  day  of  January,  1898,  Horace  H. 
Standish  filed  his  petition  in  the  probate  court  of  Lyon  county, 
praying  his  appointment  as  administrator  of  the  estate  of  Whit- 
craft On  the  same  day  John  W.  Logan  and  others  filed  their 
petition  praying  for  the  appointment  of  W.  F.  Ewing  as  ad- 
ministrator of  such  estate.  These  petitions  each  alleged  the 
death  of  Whitcraft,  late  of  Lyon  county,  Kansas,  deceased ;  that 
he  died  leaving  no  last  will  and  testament,  so  far  as  the  petition- 
ers knew  or  believed,  and  that  he  died  seised  of  mony  in  bank, 
mortgages  and  real  estate  in  Lyon  county,  Kansas.  On  the 
twenty-first  day  of  January  there  was  a  hearing  on  these  appli- 
cations, and  that  of  Standish  for  his  appointment  was  denied, 
and  ttiat  of  Logan  and  others  for  the  appointment  of  Ewing 
was  granted.  Ewing  was  appointed,  letters  of  administration 
were  issued  to  him,  and  he  qualified  and  gave  bond  as  such  ad- 
ministrator. 

Thereafter,  on  the  thirteenth  day  of  February,  1898,  Standish 
made  application  to  the  probate  court  of  Wyandotte  county  for 
probate  of  an  alleged  oral  will  "****  of  Whitcraft,  and  for  the 
appointment  of  defendant  in  error  Mallison,  as  administrator, 
with  will  annexed.  To  this  proceeding  Ewing,  as  adminis- 
trator, appeared  in  the  probate  court  of  Wyandotte  county,  filed 
his  plea  in  abatement,  alleging  his  prior  appointment  and  qual- 
ification as  administrator  by  the  probate  court  of  Lyon  county, 
and  want  of  jurisdiction  in  the  probate  court  of  Wyandotte 
county  to  make  the  appointment  prayed.  Upon  a  hearing,  this 
plea  was  overruled,  and  it  was  found  that  Whitcraft  was  at  the 
date  of  his  death  a  resident  of  Wyandotte  county.  Thereafter 
an  order  was  made  admitting  the  nuncupative  will  to  probate, 
and  appointing  defendant  in  error  IMallison  administrator  with 
will  annexed.  No  appeal  was  taken  from  the  proceedings  of 
either  probate  court. 

This  action  was  brought  by  Mallison,  as  administrator,  with 
will  annexed,  to  recover  from  the  receiver  of  the  First  National 
Bank  of  Emporia;  then  insolvent  and  in  the  hands  of  Morton 


July,  1902.]  EwiNG  v.  Mallison.  SOI 

Albaugh,  as  receiver,  by  order  of  the  comptroller  of  the  cur- 
rency, on  the  certificates  of  deposit.  Ewing,  as  administrator, 
was  made  party  defendant,  and  answered,  setting  up  his  ap- 
jiointnient  by  the  probate  court  of  Lyon  county,  his  qualification 
under  such  appointment,  and  his  right  to  the  funds  of  the 
estate.  IMaintifS  replied,  pleading  an  adjudication  by  the 
probate  court  of  Wyandotte  county  and  an  estoppel  of  Ewing 
to  claim  under  this  appointment.  There  was  judgment  for 
plaintijBf.     Defendant  Ewing  brings  error. 

The  merits  of  this  controversy  depend  on  the  actions  of  the 
probate  courts  of  Lyon  and  Wyandotte  counties,  and  the  effect 
of  the  appearance  of  the  administrator  appointed  by  the  probate 
court  of  Lyon  county  in  the  probate  court  of  Wyandotte  county, 
and  there  contesting  the  jurisdiction  of  that  court  over  the 
estate  he  *^''  was  appointed  to  represent.  It  is  admitted  that 
the  jurisdiction  of  the  probate  court  of  Lyon  county  was  first 
invoked,  and  that  court  first  assumed  jurisdiction  over  the 
estate;  that  plaintiff  in  error  was  appointed  administrator  of 
the  estate,  and  letters  of  administration  were  issued  to  him ;  and 
that  he  qualified,  as  provided  by  law,  before  the  jurisdiction  of 
the  probate  court  of  Wyandotte  county  was  invoked.  That 
Standish,  first  to  invoke  the  jurisdiction  of  Lyon  county  court, 
after  defeat  in  that  court,  was  the  first  to  invoke  the  jurisdic- 
tion of  the  probate  court  of  Wyandotte  county,  is  admitted. 

This  controversy  arises  over  the  exercise  of  jurisdiction  by 
the  separate  tribunals.  The  petition  of  Standish,  verified 
and  filed  in  the  probate  court  of  Lyon  county,  seeking  his  own 
appointment  as  representative  of  the  estate,  among  other  things, 
alleged  the  following:  "The  petition  of  the  undersigned,  Horace 
H.  Standish,  respectfully  represents  that  John  H.  Whitcraft, 
late  of  the  county  of  Lyon,  aforesaid,  departed  this  life  at  the 
residence  of  this  petitioner,  at  Kansas  City,  Kansas,  in  Wyan- 
dotte county,  on  or  about  the  sixteenth  day  of  January,  1898, 
leaving  no  last  will  or  testament,  as  far  as  your  petitioner 
knows  or  believes." 

In  legal  contemplation,  this  allegation  means  that  the  de- 
ceased was  last  a  resident  of  Lyon  county  (Beckett  v.  Selover, 
7  Cal.  215,  68  Am.  Dec.  237),  and  left  no  will,  and  was  made 
for  the  purpose  of  inducing  the  probate  court  of  Lyon  county 
to  assume  jurisdiction  over  the  estate  of  the  deceased.  Although 
such  allegation  would  not  confer  jurisdiction  on  the  probate 
court  of  Lyon  county  to  administer  the  estate  of  the  deceased 
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if  the  requisite  Jurisdictional  facts  did  not  exist,  for  jurisdiction 
cannot  be  conferred  by  consent  of  parties,  yet,  it  may  well  be 
doubted  whether,  after  '*^*  the  probate  court  of  Lyon  county 
acted  judicially  on  the  admission  and  declaration  contained  in 
this  allegation  of  residence  of  the  deceased,  an  admission  of  a 
jurisdictional  fact  solemnly  made  on  the  oath  of  the  petitioner, 
Standish  should  not  be  debarred  from  denying  the  truth  of  this 
allegation  for  the  purpose  of  either  invoking  the  jurisdiction  of 
the  Wyandotte  court  or  denying  the  authority  of  plaintiff  in 
error  as  representative  of  the  estate.  A  party  should  not  be 
permitted  thus  to  belie  himself.  In  support  of  this  position, 
see  Railway  Co.  v.  Ramsey,  22  Wall.  322 ;  Turner  v.  Billagram, 
2  Cal.  620 ;  Miltimore  v.  Miltimorej  40  Pa.  St.  151 ;  Potter  v. 
Adams,  24  Mo.  159;  Lovelady  v.  Davis,  33  Miss.  577;  Ela  v. 
McConihe,  35  N.  H.  279;  Hines  v.  Mullins,  25  Ga.  696;  Brown 
\.  Haines,  12  Ohio,  1 ;  Mandeville  v.  Mandeville,  35  Ga.  243 ; 
Harbin  v.  Bell,  54  Ala.  389.  However,  we  do  not  rest  our  de- 
cision upon  this  ground. 

It  is  a  principle  of  universal  application,  essential  to  the 
orderly  administration  of  justice,  in  order  to  avoid  conflict  be- 
tween tribunals  of  coequal  authority,  that  the  court  first  acquir- 
ing jurisdiction  shall  be  allowed  to  pursue  it  to  the  end,  to  the 
exclusion  of  others;  and  that  it  wiU  not  permit  its  jurisdiction 
to  be  impaired  or  subverted  by  a  resort  to  some  other  tribunal. 
This  general  principle  was  announced  by  this  court  in  the 
criminal  case  of  State  v.  Chinault,  55  Kan.  326,  40  Pac.  662, 
and  writers  on  criminal  law  and  criminal  cases  arising  in  other 
jurisdictions  are  there  cited  in  its  support.  The  doctrine  is 
not  confined  to  criminal  cases.  It  is  alike  applicable  in  civil 
practice:  Sharon  v.  Terry  (C.  C),  36  Fed.  337;  Taylor  v. 
Taintor,  16  Wall.  366;  Gaylord  v.  Ft.  *»»  Worth  etc.  R.  R.  Co., 
6  Biss.  286,  Fed.  Cas.  No.  5284;  Union  Mut.  L.  Ins.  Co.  v. 
Chicago  Univei-sity  (C.  C),  6  Fed.  433,  10  Biss.  191;  Mason  v. 
Piggott,  11  111.  85 ;  Bank  of  Bellows  Falls  v.  Rutland  etc.  R. 
Co.,  28  Vt.  470;  Stearns  v.  Stearns,  16  Mass.  167;  Home  In- 
surance Co.  V.  Howell,  24  N.  J.  Eq.  238;  Hines  v.  Rawson,  40 
Ga.  356,  2  Am.  Rep.  581 ;  Wilkinson  v.  Wait,  44  Vt.  508,  8 
Am.  Rep.  391;  Merrill  v.  Lake,  16  Ohio,  373,  47  Am."  Dec.  377. 

In  Stearns  v.  Stearns,  16  Mass.  167,  it  was  said:  "When 
different  courts  have  concurrent  jurisdiction,  the  one  before 
wliom  proceedings  may  be  first  had,  and  whose  jurisdiction  firi^t 
attaches,   must  necessarily  have   authority  paramount  to  the 
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other  courts;  or,  rather,  the  action  first  commenced  shall  not  be 
abated  by  an  action  commenced  between  the  same  parties,  in 
relation  to  the  same  subject,  in  the  same  or  any  other  court." 

In  Home  Ins.  Co.  v.  Howell,  24  N.  J.  Eq.  238,  it  was  held: 
''This  court  having  the  authority  to  hear  and  determine  the 
subject  matter  in  controversy,  and  having  first  obtained  posses- 
sion of  the  controversy,  is  fully  at  liberty  to  retain  it  until  it 
shall  have  disposed  of  it.  The  general  rule  is  that  as  between 
courts  of  concurrent  and  co-ordinate  jurisdiction,  the  court  that 
first  obtains  possession  of  the  controversy  must  be  allowed  to 
dispose  of  it,  without  interference  from  the  co-ordinate  court." 

In  Brooks  v.  Delaplaine,  1  Md.  Ch.  351,  it  was  said :  "When 
two  courts  have  concurrent  jurisdiction  over  the  same  subject 
matter,  the  court  in  which  the  suit  is  first  commenced  is  entitled 
to  retain  it.  This  rule  would  seem  to  be  vital  to  the  harmonious 
movement  of  courts  whose  powers  may  be  exerted  within  the 

same  spheres,  and  over  the  same  subject  and  persons 

Any  other  rule  will  unavoidably  lead  to  perpetual  ^^**  collision, 
and  be  productive  of  the  most  calamitous  results." 

The  statute  (Gen.  Stats.  1901,  sec.  2806)  provides:  'TJpon 
the  decease  of  any  inhabitant  of  this  state,  letters  testamentary 
or  letters  of  administration  on  his  est.ate  shall  be  granted  by  the 
probate  court  of  the  county  in  which  the  deceased  was  an  in- 
habitant or  resident  at  the  time  of  his  death." 

The  words  "inhabitant"  and  "resident"  are  usually  synony- 
mous: Bouvier's  Law  Dictionary,  subject,  "Residence";  Lee  v. 
City  of  Boston,  2  Gray  (Mass.),  490.  Hence,  but  one  court 
was  possessed  of  jurisdiction  to  administer  the  estate  of  de- 
ceased— the  probate  court  of  the  county  of  his  residence  at  the 
date  of  death.  But  if  it  were  possible  to  assume  that  either  the 
probate  court  of  Lyon  county  or  the  probate  court  of  Wyandotte 
county  might  have  rightfully  acquired  jurisdiction  over  this 
estate  for  the  purpose  of  appointing  an  administrator  or  proving 
a  will,  the  action  taken  by  the  Lyon  county  probate  court  being 
first  in  point  of  time,  if  in  its  nature  judicial,  and  that  court 
in  fact  had  jurisdiction,  it  will  retain  the  same  to  the  end,  to  the 
exclusion  of  jurisdiction  in  the  probate  court  of  Wyandotte 
county,  unless  the  appearance  of  the  administrator  appointed  by 
the  probate  court  of  Lyon  county  in  the  probate  court  of  Wyan- 
dotte county  to  contest  the  jurisdiction  of  that  court  may  be. 
held  to  have  deprived  the  probate  court  of  Lyon  county  of  juris- 
diction once  acquired,  or  to  estop  the  administrator  appointed 
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by  the  Lyon  county  probate  court  from  asserting  nonjurisdic- 
tion  in  the  Wyandotte  probate  court. 

That  the  action  of  a  probate  court  in  appointing  an  admin- 
istrator of  an  estate  is  in  its  nature  judicial,  and,  where  jurisdic- 
tion obtains,  not  subject  to  collateral  attack,  would  seem  to  be 
■well  settled  by  this  court.  ^®^  In  Taylor  v.  Hasick,  13  Kan. 
518,  it  was  held:  "Where  a  probate  court  has  jurisdictioQ  to 
appoint  some  person  administrator,  and  makes  an  appointment 
by  issuing  letters  of  administration  to  a  person  not  a  relative 
or  creditor  of  deceased,  and  without  citing  any  of  the  relatives 
or  creditors  to  appear  and  either  take  or  renounce  the  admin- 
istration, held,  that  although  the  appointment  may  have  been 
erroneous,  yet  the  letters  of  administration  cannot  be  attacked 
collaterally,  and  especially  not  by  a  person  who  is  neither  a 
lelative  nor  a  creditor  of  the  deceased.'' 

In  the  opinion,  it  was  said :  "Letters  of  administration  can  be 
attacked  collaterally  only  when  the  probate  court  for  some  reason 
has  no  jurisdiction  to  make  the  appointment,  and  never  when 
the  court  has  merely  committed  an  error  by  appointing  one  per- 
son (who  is  eligible),  when  the  court  should  have  appointed 
6ome  other  person."     (Page  527.) 

In  Brubaker  v.  Jones,  23  Kan.  411,  it  was  held :  '^here  an 
inhabitant  of  a  county  dies  intestate,  leaving  an  estate  to  be 
settled,  the  probate  court  of  such  county  has  power  to  appoint 
an  administrator  for  such  estate,  and  it  is  immaterial  how  the 
probate  court  ascertains  these  facts.  When  these  facts  exist, 
and  the  appointment  is  made,  the  appointment  will  be  held 
valid,  when  attacked  collaterally,  although  the  probate  court 
may  have  made  some  mistakes  in  making  the  appointment. 
And  when  letters  of  administration  are  issued,  such  letters  will 
be  held  to  be  prima  facie  evidence  for  all  facts  necessary  for  the 
validity  of  such  letters.'' 

In  Missouri  etc.  Ey.  Co.  v.  McWherter,  59  Kan.  345,  53  Pac. 
135,  it  \^'as  held:  "Letters  of  administration  granted  to  a  minor 
are  not  void,  nor  will  the  removal  of  the  administratrix  from  the 
ftate  operate  ipso  facto  as  a  revocation  of  *^^  the  letters. 
Neither  the  fact  of  her  minority  or  of  her  removal  will  con- 
stitute a  defense  in  an  action  prosecuted  by  her  as  admin- 
istratrix." 

In  the  opinion  it  was  said:  "We  deem  it  unnecessary  to  make 
extended  comments  on  any  of  these  claims,  or  to  consider 
whether  they  would  have  availed  in  a  direct  attack  in  the  probate 
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court  on  the  letters  of  administration.  The  letters  were  in  the 
plaintiff's  hands  at  the  time  the  action  was  tried,  and  no  pro- 
ceedings had  ever  been  instituted  to  cancel  or  revoke  them.  The 
plaintiff  was  then  more  than  eighteen  years  of  age.  She  was 
administratrix  in  fact,  and  her  authority  to  act  was  not  open 
to  collateral  attack  by  the  defendant:  Davis  v.  Miller,  106  Ala. 
154,  17  South.  323;  Succession  of  Lyne,  12  La.  Ann.  155; 
State  V.  Rucker,  59  Mo.  17 ;  State  v.  Smith,  71  Mo.  45." 

It  has  been  many  times  held  by  this  court  that  where  a 
probate  court,  without  jurisdiction,  assumes  to  act,  an  order 
appointing  an  administrator  and  granting  letters  of  administra- 
tion is  void:  Perry  v.  St.  Joseph  etc.  E.  R.  Co.,  29  Kan.  420; 
Estate  of  Mallory  v.  Burlington  etc.  R.  R.  Co.,  53  Kan.  557,  36 
Pac.  1059;  Missouri  Pac.  Ry.  Co.  v.  Bennett,  58  Kan.  499,  49 
Pac.  606. 

Upon  authority,  therefore,  two  propositions  are  clear :  1.  The 
granting  of  letters  of  administration  by  a  probate  court  is  the 
exercise  of  judicial  authority,  and  the  letters  granted,  if  regular 
in  form,  are  prima  facie  evidence  of  the  regularity  of  the  prior 
proceedings;  2.  Such  letters  are  void  if  the  court  making  the 
appointment  had  no  jurisdiction  to  grant  them. 

The  controversy  in  the  court  below  did  not  arise  on  an  appeal 
from  an  order  revoking  the  letters  of  administration  granted  by 
either  probate  court.  The  letters  of  both  contending  parties 
stand  unrevoked.  As  the  case,  however,  arose  on  the  conflicting 
claims  '^^^  of  two  persons  pretending  to  represent  the  estate, 
each  holding  letters  of  administration,  and  as,  under  the  law, 
it  is  impossible  for  more  than  one  probate  court  of  the  state 
riglitfully  to  claim  jurisdiction  over  the  estate  of  a  deceased 
resident,  or  be  permitted  to  administer  such  estate,  it  was  the 
duty  of  the  trial  court  to  determine  which  of  the  two  contesting 
parties  rightfully  claimed  the  assets  of  the  estate  in  litigation. 

The  essential  jurisdictional  facts  required  by  the  statute  are: 
1.  The  death;  2.  An  estate  to  administer;  3.  The  residence  or 
inhabitancy  of  the  deceased  at  the  time  of  his  death.  It  is  con- 
ceded that  the  death  occurred  and  that  an  estate  is  left  to  be 
administered;  hence,  unlike  prior  cases  in  this  court  in  which 
administration  proceedings  have  been  declared  void,  tlie  juris- 
dictional facts  warranting  administration  in  some  court  stand 
admitted.  The  solo  question  in  dispute  over  which  the  con- 
flicting claims  to  jurisdiction  arose  is,  Of  what  county  was  the 
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deceased  an  inhabitant  or  resident  at  the  time  of  his  death? 
This  identical  question  of  fact  of  necessity  must  have  been 
presented  to,  and  determined  by,  the  probate  court  of  Lyon 
county,  for  where  jurisdiction  depends  on  the  finding  of  a  par- 
ticular fact  alleged  or  essential  to  support  jurisdiction,  the 
exercise  of  jurisdiction  implies  the  finding  of  such  fact :  Erwin 
V.  Lowry,  7  How.  172;  Wyatt  v.  Steele,  26  Ala.  G39 . 

Again,  the  determination  of  this  fact  by  that  court  was  first 
in  point  of  time ;  its  proceedings  are  in  due  form  of  law ;  a  copy 
of  the  letters  issued  is  found  in  the  record;  they  are  regular, 
and  to  this  court  and  all  other  courts  are  prima  facie  evidence 
of  the  regularity  of  all  prior  proceedings,  including  the  jurisdic- 
tion of  the  court  to  issue  the  same.  If  in  the  case  at  bar  **"* 
as  in  the  case  of  People's  Sav.  Bank  v.  Wilcox,  15  "R.  I.  253, 
2  Am.  St.  Eep.  894,  3  Atl.  211,  cited  by  counsel  for  defendant 
in  error,  it  st-ood  admitted  in  the  record  that  Whitcraft  was  not, 
in  fact,  a  resident  of  Lyon  county  at  the  date  of  his  death,  or 
if  the  record  contained  a  finding  of  such  fact,  from  the  evi- 
dence, a  want  of  jurisdiction  in  the  probate  court  of  Lyon 
county  would  appear,  and  we  would  be  justified  in  holding  its 
proceedings  void.  But  no  such  admission  or  finding  appears 
in  the  record.  True,  it  was  found  by  the  probate  court  of 
•Wyandotte  county  that  the  deceased  at  the  time  of  his  death 
was  a  resident  of  Wyandotte  county,  and,  as  a  consequence, 
that  the  probate  court  of  Lyon  county  was  without  jurisdiction ; 
and  because  of  such  determination  the  trial  court  refused  to 
receive  any  evidence  as  to  the  actual  residence  of  the  deceased 
at  the  date  of  his  death,  but  held  the  proceedings  in  the  probate 
court  of  Wyandotte  county  res  judicata  and  conclusive.  If, 
however,  the  proceedings  in  the  probate  court  of  Lyon  county 
were  not  conclusive  upon  the  question  of  jurisdiction  in  that 
court,  no  more  were  the  proceedings  in  the  probate  court  of 
Wyandotte  county,  unless  the  proceedings  in  that  court  were 
affected  by  the  appearance  therein  of  plaintiff  in  error. 

The  place  of  residence,  like  the  question  of  death,  or  the  ex- 
istence of  an  estate  to  be  administered,  is  a  collateral,  jurisdic- 
tional question  of  fact,  and  the  actual  fact  of  residence  by  the 
deceased  in  the  county  of  the  court  at  the  time  of  death  being 
essential  to  uphold  the  jurisdiction  of  a  probate  court,  it  is 
not  concluded  by  the  decision  of  the  court  that  such  fact  does 
exist,  but  it  may  be  inquired  into  in  a  proper  collateral  proceed- 
ing for  the  purpose  of  showing  want  of  jurisdiction  in  the  court 
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making  the  deteimination.  ^^^  This  is  the  general  rule  as  to 
judgments  in  this  state:  Mastin  v.  Gray,  19  Kan.  458,  27  Am. 
Eep.  149 ;  Pray  v,  Jenkins,  47  Kan.  599,  28  Pac.  716.  The  rule 
appears  to  be:  "Where  the  jurisdiction  depends  upon  some  col- 
lateral fact  which  can  be  decided  without  going  into  the  case 
on  its  merits,  then  the  jurisdiction  may  be  questioned  collater- 
ally and  disproved,  even  though  the  jurisdictional  fact  be  aver- 
red of  record,  and  was  actually  found  in  evidence  by  the  court 
rendering  the  judgment.  But,  on  the  other  hand,  where  the 
question  of  jurisdiction  is  involved  in  the  question  which  is  the 
gist  of  the  suit,  so  that  it  cannot  be  decided  without  going  into 
the  merits  of  the  case,  then  the  judgment  is  collaterally  con- 
clusive, because  the  question  of  jurisdiction  cannot  be  retried 
without  partly,  at  least,  retrying  the  case  on  its  merils,  which 
is  not  permissible  in  a  collateral  proceeding  unless  other  parts 
of  the  record  show  affirmatively  that  the  finding  cannot  be 
true":  17  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1084,  1085;  Peo- 
ple's Sav.  Bank  v.  Wilcox,  15  E.  I.  258,  2  Am.  St.  Ecp.  894, 
3  Ath  211;  Brcckett  v.  Selover,  7  Cal.  215,  68  Am.  Dec.  237. 

We  are,  therefore,  of  the  opinion  upon  this  branch  of  tlie  case, 
that  the  district  court  erred  in  refusing  to  permit  an  inquiry 
into  the  actual  residence  of  the  deceased  at  the  time  of  his 
deatb,  and  in  holding  the  proceedings  had  in  the  probate  court 
of  Wyandotte  county  res  judicata. 

The  remaining  question  is.  Is  plaintiff  in  error  estopped  from 
asserting  jurisdiction  in  the  court  appointing  him  and  from 
denying  the  jurisdiction  of  the  Wyandotte  probate  court?  be- 
comes easy  of  solution.  If  the  Lyon  county  probate  court  had 
jurisdiction,  tlie  Wyandotte  court  did  not  have,  and  any  proceed- 
ing therein  or  order  made  was  void,  and  any  participation  there- 
in was  binding  on  no  one.  On  the  other  hand,  if  the  probate 
court  of  Wyandotte  county  had  jurisdiction  *^*  the  proceed- 
ings therein  were  valid  and  conclusive  bccaiise  res  judicata. 
Jurisdiction  rests  in  the  probate  court  of  the  county  of  the 
residence  of  the  deceased  at  the  time  of  his  death.  This  essen- 
tial, collateral,  jurisdictional  fact  is  concluded  by  the  finding  of 
neither  court,  but  is  the  question  loft  open  for  separate  deter- 
mination, for  on  the  determination  of  this  fact  depends  the 
light  of  either  probate  court  to  take  any  step  or  make  any  valid 
order  in  relation  to  the  estate  of  deceased,  wbetlier  it  be  the  ap- 
pointment of  an  administrator  or  the  proof  of  a  will. 
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It  follows  that  the  judgment  will  be  reversed,  for  further 
proceedings  in  conformity  with  this  opinion. 

All  the  justices  concurring. 

Cunningham,  J.,  not  sitting,  having  been  of  counsel. 


Collateral  Attack  upon  the  right  of  an  acting  administrator  is  con- 
sidered in  the  monographic  note  to  Dobler  v.  Strobel,  81  Am.  St. 
Rep.  535-562.  See  pages  548-552  of  this  note  as  to  whether  letters 
of  administration  can  be  impeached  collaterally  on  the  ground  of 
the  nonresidence  of  the  deceased  in  the  county  at  the  time  of  his 
death. 


KELSO  V.  KORTOIT. 

[65  Kan.  778,  70  Pac.  896.] 

MORTGAGEE  in  Possession. — A  mortgagee  who  purchases  and 
enters  into  possession  under  a  void  foreclosure,  the  mortgagor  ac- 
quiescing therein,  is   "a  mortgagee  in   possession."     (p.   311.) 

EJECTMENT— Defenses.— A  defendant  in  ejectment,  even 
under  a  general  denial,  may  interpose  any  defense,  legal  or  equitable, 
tf^u'ling  to  rebut  the  right  of  the  plaintiff  to  possession,  or  to  es- 
tablish  the  right   of  the   defendant   to   possession,     (p.   311.) 

EJECTMENT  Against  a  Mortgagee  in  possession  cannot  be 
maintiin^d.  t'"^  mortgac'e  debt  remaining  unpaid,  whether  or  not 
the  right  of  foreclosure  is  barred  by  the  statute  of  limitations,  (p. 
315.) 

Glecd,  Ware  &  Gleed  and  Bishop  Crumrine,  for  the  plaintiff 
in  error. 

W,  A.  Randolph,  for  the  defendant  in  error. 

^^82  POLLOCK,  J.  Without  so  deciding,  let  it  be  conceded 
for  tlie  purposes  of  this  case,  as  found  and  determined  by  the 
trial  court,  that  the  original  summons  was  not  sealed  with  the 
seal  of  the  court,  and  was  therefore  absolutely  null  and  void, 
and  may  be  so  declared  in  this  purely  collateral  proceeding. 
Also,  let  it  be  conceded,  as  a  consequence  thereof,  that  no 
jurisdiction  was  obtained  over  the  person  of  the  defendants  in 
the  foreclosure  action,  and  that  all  subsequent  proceedings,  in- 
cluding the  decree,  sale,  and  sheriff's  deed,  were  likewise  void. 
What,  then,  are  the  rights  of  the  parties?  Can  this  action  be 
maintained  and  can  the  judgment  entered  be  upheld? 
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It  was  found  by  the  trial  court  that,  after  the  sale  of  the 
premises  and  the  execution  and  delivery  of  the  sherifFs  deed, 
the  purchaser  at  the  sale,  Kelso,  helieving  himself  to  be  the 
owner,  took  and  retained  possession  of  the  mortgaged  property. 
Is  this  finding  sufficient  in  law  to  constitute  Kelso  "a  mortgagee 
in  possession"?  At  common  law,  a  mortgagee  was  entitled  to 
possession  and  to  recover  possession  from  the  mortgagor  upon 
condition  broken.  In  this  state,  by  force  of  statute,  a  mort- 
gage retains  but  few,  if  any,  of  its  common-law  attributes.  It 
is  a  mere  security  contract,  incident  to  the  debt.  The  mort- 
gagor, both  before  and  after  default,  is  entitled  to  the  possession  ■ 
of  the  premises.  The  only  legal  right  of  the  mortgagee  ''^^  is 
to  foreclose  the  equity  of  redemption,  and  obtain  a  decree  of  sale 
in  satisfaction  of  his  debt  While  such  are  the  legal  rights  of 
the  mortgagor  and  mortgagee  in  this  state,  it  does  not  follow 
that  these  legal  rights  may  be  changed  or  waived  by  agreement, 
express  or  implied.  If  the  mortgagor  consents  to  the  mort- 
gagee's taking  possession  of  the  premises  for  the  better  security 
of  his  debt,  and  the  mortgagee  does  take  possession,  it  is  clear 
that  the  possession  thus  taken  will  constitute  "a  mortgagee  in 
possession." 

In  the  case  at  bar,  the  foreclosure  proceedings  being,  as  we 
have  heretofore  conceded,  abortive  and  void,  the  mo^tgagors^ 
were  under  no  legal  obligation  to  yield  possession  to  the  mort- 
gagee, but  might  have  stood  upon  their  legal  rights  and  refused 
to  surrender  possession  until  a  valid  foreclosure  decree  and  sale 
were  obtained,  and  a  deed  and  writ  of  assistance  based  thereon 
had  issued  to  place  the  purchaser  in  possession.  Upon  this 
legal  right,  however,  they  did  not  insist,  but  acquiesced  in  the 
proceedings  had  and  the  possession  taken  thereunder  by  the 
purchaser.  Hence,  they  and  those  claiming  under  them,  must 
be  held  to  have  waived  their  legal  right  to  possession  of  the 
mortgaged  premises  and  to  have  assented  to  the  possession  taken 
by  the  mortgagee  as  purchaser  at  the  sale.  This  is  the  precise 
point  ruled  on  in  Eogers  v.  Benton,  39  Minn.  39,  12  Am.  St. 
Kep.  613,  38  N".  W.  765.  It  was  there  held :  "Though  an  at- 
tempted foreclosure  be  abortive  as  such,  it  may  take  effect  as  a 
transfer  of  the  rights  of  the  mortgagee  to  the  purchaser  at  the 
sale,  and  to  those  who  claim  under  him  by  conveyance  of  the 
interest  in  the  premises  apparently  acquired  by  such  purchaser 
at  the  foreclosure  sale.  If  the  purchaser  at  such  sale,  or  his 
assign,  go  into  possession  of  the  mortgaged  premises  with  the 


310  Ameuican  State  Reports^  Vol.  93.        [Kansas, 

'^^  assent  of  the  mortgagor,  under  the  rights  supposed  to  have 
been  acquired  under  the  foreclosure  sale,  he  will  be  deemed  a 
mortgagee  in  possession." 

In  the  opinion,  it  was  said :  "It  follows  necessarily  from  this 
that  a  mortgagee,  even  after  condition  broken,  has  no  right  or 
remedy  except  to  foreclose  his  mortgage;  that  he  cannot,  merely 
under  his  mortgage,  either  recover  or  maintain  possession  of  the 
moi-tgaged  premises.  The  only  logical  rule  is  that,  to  constitute 
*a  mortgagee  in  possession,'  the  mortgagee  must  be  in  possession 
by  reason  of  the  agreement  or  assent  of  the  mortgagor  or  his 
assigns  that  he  have  the  possession  under  the  mortgage  and  be- 
cause of  it.  The  right  to  take  possession  under  his  mortgage 
being  taken  away,  nothing  remains  but  to  foreclose,  or  else 
make  some  arrangement  for  his  better  security  with  the  owner 
of  the  fee.  Having  no  right  to  take  possession  under  his  mort- 
gage, the  mortgagee  can  get  none,  except  by  the  agreement  or 
assent  of  the  one  who  owns  that  right.  This,  of  course,  need  not 
necessarily  be  express.  It  may  be  implied  from  circumstances. 
Where  the  mortgagor  expressly  abandons  possession,  his  assent 
that  the  mortgagee  might  go  into  posession  under  his  mort- 
gage might  well  be  implied^  especially  when  he  allows  him  to 
remain  in  possession  for  a  considerable  length  of  time  without 
objection.  But,  after  all,  the  assent,  express  or  implied,  of  the 
mortgagor,  that  the  mortgagee  may  take  possession  under  or 
bocavise  of  his  mortgage  is  of  the  essence  of  'a  mortgagee  in 
possession.' 

"This  assent  is  conclusively  proved  in  the  present  case. 
Benton,  by  his  permanent  removal  from  the  state,  abandoned  all 
personal  occupancy  or  possession.  Conant  demanded  the  posses- 
sion from  Mrs.  Benton,  under  his  mortgage,  or  by  virtue  of 
rights  supposed  to  have  been  acquired  under  its  foreclosure. 
She  surrendered  possession  in  pursuance  of  that  demand,  know- 
ing, as  she  herself  testifies,  that  Conant  was  coming  in  under 
the  mortgage,  and  that  her  husband  knew  it  too ;  and  after  this 
entry  the  Conants,  and  ''^^  those  claiming  under  them,  were 
allowed  to  remain  in  possession  over  ten  years,  without  objec- 
tion or  assertion  of  any  right  in  themselves  by  the  mortgagors, 
or  anyone  claiming  under  them.  The  fact  that  Conant  claimed 
the  right  to  the  possession  under  his  foreclosure,  and  threatened 
legal  proceedings  to  obtain  it,  and  that  Mrs.  Benton,  may  at  that 
time  have  supposed  that  he  had  that  right,  does  not  alter  the 
legal  aspect  of  the  case,  or  render  Mrs.  Benton's  act  any  less  a 
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voluntary  surrender  of  the  possession  to  Conant  as  mortgagee. 
Mrs.  Conant  and  those  claiming  under  her  had  therefore  the 
rights  of  'mortgagees  in  possession.' " 

In  Cook  V.  Cooper,  18  Or.  142,  17  Am.  St.  Rep.  709,  22  Pac. 
045,  it  was  held :  "If,  for  any  cause  in  the  foreclosure  suit,  the 
proceeding  is  ineffectual  to  foreclose  the  mortgage,  and  the 
mortgagee  purchases  at  a  sale  under  such  void  proceedings,  and 
enters  into  the  possession  under  such  sale,  his  relation  to  the 
mortgaged  premises  is  that  of  a  mortgagee  in  possession." 

To  the  same  effect  is  Miner  v.  Beckman,  50  N.  Y.  337,  and 
many  other  cases  of  that  and  other  states,  where,  by  force  of 
statutory  provisions,  the  mortgage  does  not  operate  as  a  convey- 
ance, or  grant  the  right  to  possession  of  the  mortgaged  premises, 
but  is  only  a  security  for  the  payment  of  the  debt,  may  be  cited 
in  support  of  the  position  here  taken.  It  therefore  must  be 
held  that  Kelso,  as  mortgagee  and  purchaser  at  the  invalid  fore- 
closure sale,  was  entitled  to  receive  whatever  protection  the  law 
throws  around  a  mortgagee  in  possession. 

What  are  such  rights?  Will  an  action  in  the  nature  of 
ejectment  by  the  heirs  of  the  mortgagor  lie  to  dispossess  him 
of  the  property  until  his  mortgage  debt  is  paid?  Or,  will  the 
heirs  of  the  mortgagor  seeking  to  reclaim  the  property  be  re- 
quired to  resort  '^^^  to  an  action  to  redeem  the  property  from 
the  mortgage  debt,  in  which  action  the  amount  of  the  debt  and 
all  the  equities  of  the  parties  may  be  fully  investigated,  deter- 
mined, and  decreed  ?  It  is  contended  by  counsel  for  plaintiff  in 
error  that  ejectment  will  not  lie,  but  that  plaintiff,  as  heir  at 
law,  must  resort  to  an  action  to  redeem.  Is  this  contention 
sound  ? 

Upon  this  proposition  there  would  seem  to  be  a  lack  of 
uniformity  in  the  authorities.  While  in  many  cases,  under 
facts  somewhat  similar  to  those  found  in  the  case  at  bar,  it  seems 
that  this  court  has  permitted  recovery  in  an  action  of  ejectment 
of  mortgaged  premises  against  the  mortgagee  in  possession,  yet, 
an  examination  of  these  cases  will  show  that  the  point  hero 
presented  was  neither  urged  or  determined :  Eichards  v.  Thomp- 
son, 43  Kan.  209,  23  Pac.  106;  Le  Comte  v.  Pennock,  61  Kan. 
330,  59  Pac.  641 ;  Seeley  v.  Johnson,  61  Kan.  337,  78  Am.  St. 
liep.  314,  59  Pac.  631 ;  Kagcr  v.  Vickery,  61  Kan.  342,  59  Pac. 
628,  78  Am.  St.  Eep.  318.  Hence,  the  decisions  therein  are  not 
conclusive  of  the  point  presented. 
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It  has  always  been  the  rule  of  this  court  that  a  defendant  in 
c-jcctment,  even  under  a  general  denial  may  interpose  any  de- 
fense which  he  may  have,  either  in  its  nature  legal  or  equitable, 
tending  to  rebut  the  right  of  plaintiff  to  the  possession  of  the 
premises,  or  tending  to  establish  the  right  of  defendant  to 
possession:  Hall  v.  Dodge,  18  Kan.  277;  Wicks  v.  Smith,  18 
Kan.  508;  Clayton  v.  School  Dist.,  20  Kan.  256;  Armstrong  v. 
Brownfield,  32  Kan.  116,  4  Pac.  185;  Chandler  v.  Neil,  46  Kan. 
67,  26  Pac.  470.  This  rule,  however,  does  not  obtain  in  the 
federal  courts  and  in  those  states  where  the  distinction  between 
actions  at  law  and  suits  in  equity  is  preserved :  Fenn  v.  Holme, 
21  How.  481;  Hooper  v.  Scheimer,  23  How.  ''8''  235;  Smith 
V.  McCann,  24  How.  398;  Foster  v.  Mora,  98  U.  S.  425;  Mich- 
igan Land  Co.  v.  Thoney,  89  Mich.  226,  50  N.  W.  845 ;  Paldi  v. 
Paldi,  95  Mich.  410,  54  N".  W.  903;  Moran  v.  Moran,  106  Mich. 
8,  63  N.  W.  989,  58  Am.  St.  Rep.  462.  Hence,  in  those  juris- 
dictions, the  equitable  right  to  withhold  possession  peaceably 
obtained  until  payment  of  the  mortgage  debt  cannot  be  inter- 
posed as  a  defense  in  the  ejectment  action,  such  defense  being 
not  a  legal  but  an  equitable  defense:  Humphrey  v.  Hurd,  29 
Mich.  44;  Newton  v.  McKay,  30  Mich.  380.  In  this  state  all 
distinctions  between  actions  at  law  and  suits  in  equity  are 
abolished  by  section  10  of  the  code :  Gen.  Stats.  1901,  sec.  4438. 
Hence,  such  equitable  defense  is,  under  our  practice,  admitted. 

It  being  shown  by  the  findings  made  from  the  evidence  that 
defendant  Kelso  is  "a  mortgagee  in  possession,'*  can  the  plain- 
tiff and  her  defendant  brother  recover  possession  of  the  premises 
in  ejectment  without  payment  of  the  mortgage  debt?  It  is 
conceded  that  the  mortgage  debt  has  not  been  paid.  It  is  ad- 
mitted that  at  common  law,  where  the  mortgage  operates  as  a 
conveyance  of  the  title  to  the  property,  defeasible  upon  condi- 
tion of  payment  of  the  mortgage  debt,  a  mortgagee  obtaining 
peaceable  possession  under  his  title  thus  conveyed  by  the  mort- 
gage cannot  be  ejected,  and  only  a  suit  by  the  mortgagor,  his 
heirs,  or  those  holding  under  him,  subject  to  the  mortgage,  will 
lie.  Such  is  undoubtedly  the  law.  But  it  is  insisted  by  counsel 
for  defendant  in  error  that  such  is  not  the  rule  in  those  states 
where  a  mortgage  does  not  operate  as  a  conveyance  of  the  prop- 
erty, but  is  a  mere  incident  to  the  debt  secured.  This  is  the 
legal  effect  of  a  mortgage  in  this  and  most  states  of  the  '"** 
Union.  The  question  arising  for  our  determination,  therefore, 
is,  What  is  the  true  rule  in  those  jurisdictions  where  the  dis- 
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tinction  between  actions  at  law  and  suits  in  equity  is  abolished, 
and  by  statute  the  mortgage  conveys  no  title,  but  is  a  mere  in- 
cident to  the  debt  ?  A  decision  coming  close  to  a  determination 
of  this  question  was  made  in  this  court  in  Cross  v.  Knox,  32 
Kan.  725,  736,  5  Pac.  32,  in  which  it  was  said:  "The  relation 
of  the  defendant  to  the  tract  of  about  twenty-two  acres  of  land 
to  which  the  plaintiff  holds  the  equity  of  redemption  is  that  of 
a  mortgagee  in  possession,  and  he  cannot  be  dispossessed  by  an 
action  at  law,  and  the  only  means  for  lawfully  obtaining  the 
possession  the  plaintiff  has  is  by  a  redemption  of  the  land  from 
the  lien  of  the  mortgage.  She  had  the  right  to  bring  suit  in 
equity  to  redeem,  and  this  suit  was  properly  brought  for  that 
purpose:  3  Pomeroy's  Equity  Jurisprudence,  sees.  1189,  1190." 

Mr.  Jones,  in  his  work  on  Mortgages,  fourth  edition,  section 
674,  says :  "A  mortgagor  cannot  maintain  ejectment  against  the 
mortgagee  in  possession  so  long  as  there  is  any  question  whether 
the  mortgage  debt  has  been  paid  in  full,  or  there  remains  any 
question  of  account  to  be  settled  between  the  parties.  He  must 
resort  to  a  bill  to  redeem Even  in  states  where  a  mort- 
gagee has  no  right  to  take  possession  until  foreclosure  is  abso- 
lute, if  the  mortgagor  voluntarily  puts  the  mortgagee  in  posses- 
sion, his  possession  is  rightful,  and  ejectment  cannot  be  brought 
against  him  unless  some  action  is  previously  taken  which  will 
terminate  his  right  and  render  his  continuance  in  occupancy 
wrongful." 

Again,  at  section  702,  the  same  author  says :  "It  has  already 
been  noticed  that  in  several  states  the  mortgagor's  right,  before 
foreclosure,  to  maintain  ejectment  against  the  mortgagor,  or 
to  recover  possession  in  any  way,  has  been  taken  away  by 
statute.  "^^^  ....  But  even  under  such  statutes  it  is  generally 
held  that  a  mortgagee,  who  has  gone  into  peaceable  pos- 
session of  the  premises  after  a  default,  cannot  be  ejected  by 
the  mortgagor  while  the  mortgage  remains  unsatisfied." 

In  the  case  of  Cook  v.  Cooper,  18  Or.  142,  17  Am.  St.  Rep. 
709,  22  Pac.  945,  it  was  held:  "Under  section  326  of  Hill's 
Code,  a  mortgagee  is  precluded  from  recovering  possession  of 
the  mortgaged  premises  after  forfeiture  by  action;  but  if  he 
can  obtain  possession  of  such  premises  in  any  lawful  or  peace- 
able mode,  that  is,  without  force,  he  may  retain  possession  of 
such  premises,  as  against  the  mortgagor  or  any  person  claim- 
ing under  him  subsequent  to  the  mortgage,  until  his  mortgage 
debt  is  paid." 
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In  the  case  of  Spect  v.  Spect,  88  Cal.  437,  23  Am.  St  Rep. 
314,  26  Pac.  203,  it  was  held:  "A  mortgagor  who  has  placed 
his  mortgagee  in  possession  of  the  mortgaged  premises  cannot 
maintain  ejectment  against  him  while  the  debt  for  which  the 
mortgage  was  given  remains  unsatisfied,  even  though  an  ac- 
tion by  the  mortgagee  for  the  recovery  of  the  debt  is  barred 
by  the  statute  of  limitations." 

In  the  opinion  it  was  said:  '^Whenever  a  mortgagor  seeks  a 
remedy  against  his  mortgagee,  which  appears  to  the  court  to 
be  inequitable,  whether  it  be  to  cancel  the  mortgage  as  a  cloud 
upon  his  title,  or  to  enjoin  a  sale  under  the  power  given  by 
liim  in  the  security,  or  to  recover  from  the  mortgagee  the 
possession  of  the  mortgaged  premises,  the  court  will  deny  him 
the  relief  he  seeks,  except  upon  the  condition  that  he  shall 
do  that  which  is  consonant  with  equity.  In  accordance  with 
these  principles,  it  is  a  settled  rule  that  a  mortgagor  cannot 
maintain  ejectment  against  his  mortgagee  until  the  debt  is  paid : 
Phyfe  V.  Riley,  15  Wend.  248,  30  Am.  Dec.  55;  Hubbell  v. 
Moulson,  53  N.  Y.  225,  13  Am.  Rep.  519 ;  Fee  v.  "^^  Swingly, 
6  Mont.  596,  13  Pac.  375;  Robertas  v.  Sutherlin,  4  Or.  220; 
Cooke  V.  Cooper,  18  Or.  142,  17  Am.  St.  Rep.  709,  22  Pac. 
945;  Prink  v.  Le  Roy,  49  Cal.  314;  Tallman  v.  Ely,  6  Wis.  244; 
Brinkman  v.  Jones,  44  Wis.  512;  Sahler  v.  Signer,  44  Barb. 
(U4;  Madison  Ave.  Baptist  Church  v.  Oliver  St.  Baptist  Church, 
73  N.  Y.  82;  Wright  v.  Wright,  7  N.  J.  L.  175,  11  Am.  Dec. 
546;  Wells  v.  Van  Dyke,  109  Pa.  St.  335;  Duke  v.  Reed,  64 
Tex.  705;  Jones  on  Mortgages,  sec.  715.  The  debt  is  not  sat- 
isfied or  paid  by  mere  lapse  of  time.  The  statute  of  limita- 
tions is  a  bar  to  the  remedy  only,  and  does  not  extinguish,  or 
even  impair,  the  obligation  of  the  debtor.  It  is  available  in 
judicial  proceedings  only  as  a  defense,  and  can  never  be  as- 
serted as  a  cause  of  action  in  his  behalf  or  for  conferring  upon 
him  a  right  of  action.  It  is  to  be  used  as  a  shield,  and  not  as 
a  sword." 

In  the  case  of  Brj^an  v.  Brasius  (Ariz.),  31  Pac.  519,  Chief 
Justice  Gooding,  in  rendering  the  opinion,  said:  "But  it  is 
claimed  by  appellant  that  the  debt  secured  by  the  mortgage 
was  barred  by  the  statute  of  limitations  at  the  commencement 
of  this  action,  and  therefore  need  not  be  paid.  I  do  not  think 
a  court  of  equity  would  ever  allow  the  statute  to  have  that 
effect.  It  would  be  so  inequitable  and  shocking  to  all  sense 
of  right  that  a  court  exercising  equitable  powers,  as  this  court 
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does,  and  recognizing  equitable  defenses  in  an  action  of  eject- 
ment, would  never  disturb  the  possession  of  a  mortgagee  ih 
peaceable  and  quiet  enjoyment  under  legal  proceedings,  valid 
or  invalid,  until  the  mortgage  debt  was  paid  and  all  other  re- 
quirements of  equity  fully  met." 

The  above  cases  arose  in  states  in  which  the  mortgage  was 
of  similar  legal  effect  as  in  our  own.  Of  like  import,  see 
Newell  on  Ejectment,  11;  3  Pomeroy's  Equity  Jurisprudence, 
sec.  1189;  Hildreth  v.  James,  109  Cah  299,  41*  Pac.  1038;  Van 
Duyne  v.  Thayre,  14  Wend.  (N.  Y.)  234;  Phyfe  v.  Eiley,  15 
Wend.  248,  30  Am.  Dec.  55;  Miner  v.  Beekman,  50  K  Y. 
337;  Fee  v.  Swingly,  6  Mont.  596,  13  Pac.  375;  Johnson  v. 
Sandhoff,  30  Minn.  197,  "^^^  14  N.  W.  889;  Stark  v.  Brown, 
12  Wis.  572,  78  Am.  Dec.  7G2;  Wright  v.  Wright,  7  N.  J.  L. 
175,  11  Am.  Dec.  546;  Duke  v.  Eeed,  64  Tex.  705. 

In  no  jurisdiction  where  an  equitable  defense  may  be  in- 
terposed to  an  action  in  the  nature  of  ejectment  for  the  re- 
covery of  real  property  do  we  find  a  different  holding. 
Whether  the  mortgage  there  operates  as  at  common  law  to  con- 
vey a  defeasible  title  or  as  a  mere  security  contract  incident 
to  the  debt  does  not  change  the  rule.  In  neither  case  will  the 
mortgagor,  or  one  claiming  under  him  by  conveyance  subse- 
quent to  the  mortgage,  or  by  operation  of  law,  be  permitted  to 
maintain  ejectment  against  one  shown  to  be  a  mortgagee  in 
possession  of  the  premises,  whether  or  not  at  the  time  the  ac- 
tion is  brought  to  recover  possession  the  statute  of  limitations 
would  bar  an  action  by  the  mortgagee  to  foreclose  his  mort- 
gage. Not  only  is  this  the  law  in  other  jurisdictions  having 
eimilar  statutory  provisions  with  relation  to  the  legal  effect  of 
mortgages  and  the  defenses  which  may  be  interposed  in  actions 
of  ejectment,  but  it  so  accords  with  that  which  is  just,  right 
and  equitable  between  the  parties  in  this  and  all  other  cases 
where  some  technical  defect  in  legal  proceedings  is  relied  on  to 
obtain  a  nullification  of  such  proceedings,  and  so  accords  with 
the  acts  and  acquiescence  of  the  parties  therein  for  many  years, 
that  the  rule  commends  itself  to  our  judgment  as  sound  and 
wholesome.  We  therefore  hold,  upon  the  findings  made, 
plaintiff  in  error  to  be  "a  mortgagee  in  possession,"  entitled 
to  retain  such  possession  until  the  mortgage  debt  is  paid  or 
adjusted.  This  action  of  ejectment  cannot  \>e  maintained 
asrainst  him. 
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Whether,  in  the  light  of  the  findings  made,  the  heirs,  if  so 
advised,  may  maintain  their  action  to  redeem  the  property 
from  the  mortgage  debt,  is  not  before  "^^^  us  for  decision,  and 
we  do  not  decide  it.  Such  action,  of  necessity,  would  involve 
a  determination  of  the  question  whether  the  sheriff's  deed  un- 
der which  plaintiff  in  error  took  possession  is  an  absolute  nul- 
lity, and  subject  to  be  so  declared  in  a  purely  collateral  ac- 
tion, and  other  questions  which  we  have  found  it  unnecessary 
to  consider  or   determine  in   this   case. 

It  follows  that  the  judgment  must  be  reversed,  with  directions 
to  enter  judgment  for  defendant  Kelso  on  the  findings.  It 
i.s  so  ordered. 

All  the  justices  concurring. 


In  Ejectment,  a  defendant  may  interpose  an  equitable  defense; 
Clyburn  v.  McLaughin,  106  Mo.  521,  27  Am.  St.  Kep.  369,  17  S.  W. 
692;  Johnson  v.  Drew,  34  Fla.  130,  43  Am.  St.  Eep.  172,  16  South. 
780.  Compare  Kirkpatrick  v.  Clark,  132  111,  342,  22  Am.  St.  Kep. 
531,  24  N.  E.  71;  Shaw  v.  Hill,  83  Mich.  322,  21  Am.  St.  Eep.  607, 
47  N.  W.  247.  It  has  been  held  that  ejectment  will  not  lie  against 
a  mortgagee  in  possession  so  long  as  the  mortgage  subsists:  Hubbell 
V.  Moulson,  53  N.  Y.  225,  13  Am.  Kep.  519.  Compare  Bowen  v.  Bro- 
gan,  119  Mich.  218,  75  Am.  St.  Eep.  387,  77  N.  W.  942;  and  see 
the  note  to  Cotton  v.  Carlisle,  7  Am.  St.  Eep.  31-34.  And  in  Speck 
V.  Speck,  88  Cal.  437,  22  Am.  St.  Eep.  314,  26  Pac.  203,  it  is  held 
that  a  mortgagee  in  possession  is  entitled  to  retain  possession  until 
his  debt  is  paid,  and  cannot  be  deprived  thereof  by  an  action  in 
ejectment,  althoufjh  the  statute  of  limitations  has  barred  his  right 
to  maintain  an  action  to  enforce  the  debt.  As  to  who  is  a  mortgagee 
in  possession,  s^e  Eogers  v.  Benton,  39  Minn.  39,  12  Am.  St.  Kep. 
613,  38  N.  W.  765. 
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MAGAHA  V.  HAGERSTOWN. 
[95    Md.   62,   51   Atl.   832.] 

PRACTICE— Negligence,  Contributory,  Mode  of  Presenting. 
Where  the  defendant  claims  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  the  court  should  be  asked  to  rule  or  instruct 
specifically  upon  that  subject.  The  question  is  not  presented  by  a 
general  instruction  to  the  effect  that  the  plaintiff  has  ottered  no 
evidence   sufficient  to   entitle   him   to    recover,     (p.   320.) 

PUBLIC  STREETS.— It  is  not  Negligence  per  se  for  a  Pedes- 
trian to  Cross  from  one  side  of  the  street  to  the  other  in  the  night- 
time at  any  point,  unless  he  has  notice  of  some  defect  or  could  dis- 
cover one  by  the  use  of   due   care.     (pp.   320,   321.) 

NEGLIGENCE,  Contributory,  When  a  Question  for  the  Jury. 
If  it  is  claimed  that  the  plaintiff  wag  guilty  of  contributory  neg- 
ligence in  crossing  a  street  in  the  night-time  without  the  aid  of  lan- 
terns, such  negligence  cannot  be  affirmed  by  the  court,  but  the  ques- 
tion  must   be   submitted    to   the  jury.     (p.   322.) 

MUNICIPAL  CORPORATIONS— Public  Streets.— A  munici- 
pal corporation  must  keep  the  streets  in  a  reasonably  safe  condition 
when  it  can  do  so.  What  is  a  reasonably  safe  condition  depends 
upon  circiimstnnces,  and  no  city  or  town  can  be  required  to  keep 
them   absolutely    safe   under   all    circumstances,     (p.    322.) 

MUNICIPAL  CORPORATIONS— Public  Streets— Liability 
for  Ice  or  Snow  Upon. — A  municipal  corporation,  having  power  to 
prevent,  remove,  or  abate  nuisnnces  or  obstructions  in  or  upon  its 
streets',  alleys,  and  drains,  is  answerable  to  a  person  injured  by  fall- 
ing upon  such  ice  while  crossing  the  street  at  night  if,  though  no- 
tified, it  permits  ice  to  remain  for  a  space  of  four  or  five  feet  in 
width  and  sixty  feet  in  length  in  a  driveway  on  a  public  street  for 
a  mouth  or  more.     (p.  323.) 

MUNICIPAL  CORPORATIONS— Ice  on  the  Public  Streets- 
Distinction  Between  Rough  and  Smooth. — A  recovery  may  be  had 
against  a  municipal  corporation  by  one  injured  by  falling  upon  ice 
in  a  public  street,  when  such  ice  is  smooth,  as  well  as  when  it  is 
in  ridges  or  mounds,     (p.  324.) 

(B17) 
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MUNICIPAL  CORPORATIONS— Liability  for  Ice  on  the  Pub- 
lie  Streets— When  a  Question  for  the  Jury. — la  an  action  to  recover 
of  a  municipal  corporatioa  for  injuries  suffered  by  the  plaintjft 
in  slipping  or  falling  on  the  ice  on  a  public  street,  it  is  for  the  jury- 
to  determine  whether  the  ice  was  formed  from  water  emptied  out  of 
a  saloon,  as  claimed  by  the  plaintiff,  or  from  a  cause  over  which  the 
municipality  had  not  control,  whether  it  continued  for  such  time 
as  to  be  constructive  notice  to  the  authorities,  or  they  had  actual 
notice  of  the  condition  of  the  street,  and  a  sufficient  time  had  elapsed 
to  enable  them  to  receive  it  or  protect  the  public  from  its  dano-era, 
if  that  could  reasonably  be  done,  and  other  facts  reflecting  on  the 
question  whether  the  municipality  had  exercised  reasonable  care 
and   diligence  to  keep   the  highway  safe.     (p.   3?.6.) 

MUNICIPAL  CORPORATIONS— Liability  of,  for  Ice  on  the 
Public  Streets. — An  instruction  in  favor  of  the  plaintiff  in  an  action 
to  recover  of  a  municipal  corporation  for  injuries  received  by  him 
from  slipping  on  the  ice  on  a  public  street  is  properly  rejected  if 
it  does  not  leave  the  jury  to  determine  how  the  ice  was  formed — 
whether  from  water  allowed  to  be  emptied  into  the  street,  or  merely 
as  the  result  of  cold  weather  following  rain  or  snow.     (p.  326.) 

MUNICIPAL  CORPORATIONS— Ice  or  Snow  on  the  Public 
Streets — When  not  Answerable  for. — A  municipal  corporation  is  not 
under  obligation  to  keep  its  streets  at  all  times  in  sxich  condition 
thnt  foot-passengers  may  be  able  to  cross  with  a  reasonable  degree 
of  safety,  if  there  may  be  times  when  this  is  not  possible.     ;p.  327.) 

Action  to  recover  of  the  defendant  for  injuries  suffered  by 
the  plaintiff  in  crossing  one  of  its  public  streets.  The  plain- 
tiff's first  prayer  referred  to  in  the  opinion  of  the  court  was 
as  follows :  "If  the  jury  find  that  ice  had  accumulated  in  large 
quantities  in  the  public  footway,  gutter  and  street  on  the  south 
side  of  West  Washington  street  between  High  and  Foundry 
streets,  in  the  city  of  Hagerstown,  covering  portions  of  said 
street  and  gutter  in  such  a  manner  as  greatly  to  obstruct,  incon- 
venience and  endanger  the  public  in  walking  across  said  West 
Washington  street  and  along  the  said  sidewalk  and  if  the  jury 
further  find  that  the  said  obstruction  could  have  been  removed, 
or  the  danger  and  inconvenience  therefrom  remedied  by  the 
use  of  proper  care  and  diligence  on  the  part  of  the  defend- 
ant, or  its  proper  agents  appointed  for  that  purpose;  and  if 
the  jury  further  find  from  the  evidence  that  the  defendant  and 
its  proper  agents,  aforesaid,  had  notice,  or  might  by  care  and 
diligence  have  obtained  notice  of  such  obstruction  by  ice,  as 
aforesaid,  a  sufficient  time  to  have  removed  the  same  before 
the  occurrence  of  the  injury  complained  of,  then  it  was  the 
duty  of  the  said  defendant  or  its  agents,  to  have  removed  the 
taid  obstruction  in  a  reasonable  time  after  notice  thereof,  or 
after  they  might  have  obtained  notice  thereof,  by  the  use  of 
ordinary  care  and  diligence;  and  if  the  jury  further  find  that 
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the  plaintiff  while  exercising  ordinary  care  and  diligence  on  his 
part  received  the  injury  complained  of  by  falling  on  said  ob- 
struction by  ice  and  that  such  injury  occurred  after  the  lapse 
of  a  suificient  time  for  the  notice  of  such  obstruction  to  the 
defendant,  or  its  said  agents,  or  from  the  period  when  the  de- 
fendant or  its  agents  might  have  obtained  notice  thereof,  by 
the  exercise  of  ordinary  care  and  diligence,  then  the  plaintiff  is 
entitled  to  recover  such  damages  by  reason  of  his  injury  as  the 
jury  may  think  he  has  sustained  under  the  circumstances.'* 
All  the  plaintiff's  prayers  for  instructions  were  rejected,  and 
the  court  directed  a  verdict  to  be  returned  for  the  defendant. 

Alexander  R.  Hagner,  for  the  appellant. 

J.  Augustine  Mason,  for  the  appellee. 

^"^  BOYD,  J.  The  appellant  sued  the  appellee  for  damages 
sustained  by  him  on  account  of  its  alleged  negligence  in  per- 
mitting the  accumulation  of  ice  on  Washington  street,  in  the 
city  of  Plagorstown,  upon  which  he  slipped  and  fell,  causing 
a  fracture  of  his  thigh  bone  and  other  injuries.  At  the  con- 
clusion of  the  testimony,  the  court  rejected  five  prayers,  of- 
fered by  the  plaintiff  ahd  granted  one,  at  the  instance  of  the 
defendant,  that  "the  jury  are  instructed  that  the  plaintiff  has 
offered  no  evidence  legally  sufllcient  to  entitle  him  to  recover, 
end  the  verdict  of  the  jury  must  be  for  the  defendant."  A 
judgment  was  entered  for  the  defendant  on  the  verdict  so 
rendered,  and  this  appeal  was  taken  from  the  rulings  of  the 
court,  in  rejecting  the  plaintiff's  prayers  and  granting  that  of 
the  defendant. 

About  5  o'clock  in  the  morning  of  the  4th  of  January,  1901, 
the  plaintiff  was  going  along  the  north  side  of  Washington 
Btreet  to  his  place  of  business  when  a  friend  on  the  opposite 
Bide  of  the  street  called  to  him  and  he  started  in  a  diagonal 
direction  across  the  street  to  see  him.  When  he  got  within 
five  or  six  feet  of  the  curb  he  slipped  on  the  ice  and  fell,  his 
hip  striking  the  curb.  The  evidence  on  the  part  of  the  plaintiff 
was  to  the  effect  that  there  was  a  terra  cotta  pipe  running  un- 
der the  pavement  from  a  saloon  which  emptied  into  a  gutter,. 
which  is  from  two  to  two  and  a  half  feet  wide,  and  about 
three  inches  deep  in  the  center.  The  plaintiff  fell  at  a  point 
about  sixty  feet  from  where  the  pipe  emptied.  John  ^I.  StahL 
who  lived  next  to  the  saloon,  said  tlic  ice  extended  from  the 
railroad,  below  where  the  plaintiff  fell,  to  the  pipe,   was  six 
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inches  thick  in  some  places  and  extended  into  the  street  four 
or  five  feet;  that  ^^'^  it  wa&  there  during  the  month  of  Decem- 
ber and  early  part  of  January.  He  also  said  he  told  the  mayor 
and  chief  of  police  about  it.  Other  witnesses  testified  to  the 
same  effect  as  to  the  condition  of  the  street,  and  their  evi- 
dence tended  to  show  that  the  ice  was  formed  from  water  com- 
ing from  the  saloon,  and  that  the  street  remained  in  that  con- 
dition from  the  latter  part  of  November,  or  early  in  Decem- 
ber, until  the  ice  melted  in  the  spring.  There  was  a  descend- 
ing grade  from  where  the  pipe  emptied  to  the  place  where  the 
plaintiff  fell.  That  portion  of  the  street  was  macadamized 
and  there  was  no  cross-walk  from  High  street  to  the  Public 
Square,  a  distance  of  three  squares,  and  the  one  atTligh  street 
was  four  hundred  feet  from  where  the  accident  happened.  The 
ice  was  smooth  where  the  plaintiff  fell,  but  was  rough  in  some 
places,  forming  ridges,  and  was  somewhat  oval  shaped. 

The  first  question  to  be  considered  is  whether  the  case  should 
have  been  submitted  to  the  jury.  In  determining  that  we  are, 
of  course,  to  accept  the  evidence  offered  by  the  plaintiff,  and 
cannot  be  governed  by  the  fact  that  the  defendant  offered  some 
in  contradiction  of  parts  of  it.  The,  appellee  contends  that 
the  plaintiff  cannot  recover,  first,  because  he  was  guilty  of  con- 
tributory negligence,  and-,  second  because  the  defendant  is  not  lia. 
ble  under  the  circumstances  independent  of  the  alleged  negli- 
gence of  the  plaintiff.  It  may  well  be  questioned  whether  the 
first  contention  is  properly  before  us,  as  no  prayer  was  offered 
directly  presenting  it.  The  prayer  granted  by  the  court  did  not 
call  upon  it  to  determine  whether  the  plaintiff  had  been  guilty 
of  contributory  negligence.  When  that  is  desired  a  prayer  di- 
recting the  court's  attention  to  the  alleged  negligence  of  the 
plaintiff,  as  a  ground  for  refusing  him  relief,  should  be  offered. 
^•'By  such  an  instruction  "  as  the  one  before  us,  "the  point  de- 
cided is  simply  the  legal  insufficiency  of  the  evidence  to  be  con- 
sidered by  the  jury":  Western  Maryland  R.  E.  Co.  v.  Carter,  59 
31d.  311.  But  as  we  are  of  the  opinion  that  the  case  must  be 
reversed,  and  as  the  question  has  been  fully  argued,  we  will  con- 
sider it. 

1.  We  find  nothing  in  the  record  that  establishes  such  neg- 
ligence **®  on  the  part  of  the  plaintiff  as  to  justify  the  court  in 
determining,  as  a  matter  of  law,  that  he  so  contributed  to  the 
accident  as  to  preclude  his  recovery.  It  is  not  negligence  per 
€6  for  a  pedestrian  to  cross  from  one  side  of  the  street  to  the 
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other,  and  it  has  been  held  by  this  court  "that  persons  have  the 
right  to  cross  the  streets  at  any  point  along  the  thoroughfare" : 
Baltimore  Traction  Co.  v.  Helm,  84  Md.  526,  3G  Atl.  121,  and 
others  there  cited.  If  a  municipality  provides  suitable  and 
convenient  crossings,  pedestrians  cannot  expect  the  whole  of 
the  thoroughfare  to  be  kept  as  clean  and  smooth  as  the  side- 
walks, but  unless  he  has  notice  of  some  defect,  or  by  the  use  of 
due  care  could  discover  it,  a  person  who  crosses  a  street  at  a 
place  other  than  a  fixed  crossing  cannot  be  said  to  be  thereby 
necessarily  guilty  of  negligence.  And  when,  as  in  this  case,  the 
nearest  crossing  is  four  hundred  feet  away,  it  would  be  ex- 
acting a  great  deal  of  a  pedestrian  to  require  him  to  go  to  it, 
instead  of  crossing  where  he  is  to  speak  to  a  friend  who  is 
on  the  opposite  side.  "A  person  desiring  to  cross  the  street, 
either  in  the  night-time  or  in  the  daytime,  is  not  confined  to 
a  crossing.  He  has  a  right  to  assume  that  all  parts  of  the 
street  intended  for  travel  are  reasonably  safe":  Brusso  v.  Buf- 
falo, 90  N.  Y.  679.  See,  also.  Baker  v.  Grand  Rapids,  111 
Mich.  447,  69  N.  W.  740;  Lincoln  v.  Detroit,  101  Mich.  245, 
59  K  W.  617;  Raymond  v.  Lowell,  6  Gush.  524,  53  Am.  Dec. 
57;  Junction  City  v.  Blades,  59  Kan.  774,  52  Pac.  44.  Of 
course,  there  may  be  circumstances  which  call  upon  one  thus 
using  a  street  to  exercise  greater  care  than  would  be  required 
of  him  on  the  sidewalks  or  places  especially  intended  for 
pedestrians.  But  there  is  nothing  in  this  record  to  show  that 
the  plaintiff  was  so  indifferent  to  his  own  safety,  or  so  lacking 
in  the  use  of  proper  care,  as  to  authorize  the  court  to  say  that 
he  was  negligent.  He  testified  he  did  not  know  the  ice  was 
there;  that  he  walked  as  he  always  did,  strong  and  firm;  that 
he  was  always  a  careful  walker,  and  was  as  careful  that  morn- 
ing as  he  ever  was  in  his  life.  He  also  said  there  was  no  ice 
on  the  side  from  which  he  came,  and  if  he  had  known  there 
was  on  the  other  side  he  would  not  have  gone  over.  It  is  true 
it  was  dark,  but  he  had  no  reason  to  suppose  he  was  going 
''"  into  a  dangerous  place,  if  his  testimony  is  to  be  believed, 
and  that  was  for  the  jury.  It  was  suggested  by  the  counsel 
lor  the  appellee  that  prudence  required  him  to  ask  his  friend, 
who  had  a  lighted  lantern,  to  elevate  it  or  come  forward  so 
as  to  light  the  way.  If  he  had  known  the  ice  was  there  he 
might  have  done  so,  but  he  says  he  did  not  know  it,  and  hence 
had  no  reason  to  fear  that  he  would  subject  himself  to  such 
danger  by  crossing   the  street  at  that  point.     Ordinarily,  it  is 
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for  the  jury  to  determine  whether  a  plaintiff  has  been  guilty 
of  contributory  negligence,  and  it  is  only  when  there  are  undis- 
puted facts  or  circumstances  establishing  such  negligence  that 
the  court  is  authorized  to  decide  that  question.  On  this  branch 
of  the  case  therefore  we  think  it  was  for  the  jury  to  say 
whether  the  plaintiff  was  negligent,  and  if  so  whether  such 
negligence  directly  contributed  to  the  injury  complained  of. 
In  that  connection  it  could  have  considered  his  opportunities 
to  know  the  condition  of  the  street,  which  his  witnesses  tes- 
tified had  existed  for  some  weeks,  and  any  other  facts  reflecting 
upon  the  question. 

2.  There  can  be  no  doubt  that  it  is  the  duty  of  a  munici- 
pality to  keep  the  streets  in  a  reasonably  safe  condition,  when 
it  is  in  its  power  to  do  so.  But  what  is  a  reasonably  safe  con- 
dition must  depend  upon  circumstances,  and  no  city  or  town 
can  be  required  to  keep  them  absolutely  safe  under  all  circum- 
stances. It  would,  for  example,  be  very  unreasonable  to  re- 
quire the  authorities  of  a  city,  such  as  Hagerstown,  to  keep 
its  streets  between  the  sidewalks  at  all  times  free  from  snow 
and  ice.  The  winters  in  that  part  of  the  state  are  often  suffi- 
ciently severe  to  make  it  impracticable,  if  not  impossible,  to 
avoid  having  more  or  less  ice  on  the  streets  for  considerable 
periods  of  time.  It  sometimes  happens  that  snow  is  so  packed 
on  the  streets  by  the  ordinary  use  of  them,  or  is  followed  by 
such  weather  as  to  put  it  beyond  the  power  of  the  authorities 
to  remove  it  or  prevent  ice  accumulating,  by  the  use  of  such  rea- 
sonable means  as  can  be  demanded  of  them.  In  cleaning  the 
sidewalks  the  snow  generally  is,  and  usually  must  be,  thrown 
into  the  street  and  in  a  city  like  Hagerstown  it  would  '^^  be 
demanding  too  much  to  require  it  to  be  hauled  away  or  en- 
tirely removed  from  the  streets.  Then  again,  snow  and  rain 
may  fall  at  the  same  time,  or  close  together,  and  be  followed 
by  cold  weather  so  as  to  produce  such  conditions  as  must 
continue  until  relieved  by  a  change  of  temperature.  Under 
such  and  similar  circumstances  it  would  not  do  to  hold  a  mu- 
nicipality responsible  for  injuries  sustained  by  one  falling,  by 
reason  of  slipping  on  ice,  especially  if  he  was  not  on  the  side- 
walk. But  this  record  presents  facts,  as  shown  by  the  plain- 
tiff's witnesses,  which  distinguish  the  case  from  those  arising 
under  such  conditions  as  we  have  just  spoken  of.  The  mayor 
and  council  of  Hagerstown  had  the  power  to  pass  ordinances 
necessary  for  the  good  government  of  the  city;  "to  prevent,  re- 
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move  and  abate  all  nuisances  or  obstructions  in  or  upon  the 
streets,  highways,  lanes  or  alleys,  drains  or  watercourses" :  Code 
of  Public  Local  Laws,  art.  22,  sec.  171.  We  have  already  stated 
some  of  the  facts  attempted  to  be  proven  by  the  plaintiff. 
From  them  it  will  be  seen  that  the  condition  of  this  street  when 
the  accident  happened  was  owing  entirely  to  the  fact  that  the 
proprietor  of  a  saloon  was  permitted  to  empty  water  into  the 
street  in  large  quantities.  This  had  been  going  on  for  sev- 
eral years.  One  witness  said  it  would  commence  to  freeze  as 
soon  as  cold  weather  set  in  and  disappeared  in  March,  and 
when  the  pipe  would  freeze  up  the  water  was  thrown  out  from 
the  saloon  in  buckets  at  night.  The  ice  formed  from  four  to 
six  inches  in  thickness,  extended  into  the  street  in  some  places 
four  or  five  feet,  filled  up  the  gutter  and  ran  in  on  the  pave- 
ment and  covered  a  distance  of  sixty  or  more  feet  in  length, 
varying  in  width.  When  the  accident  happened  it  had  been 
there  more  than  a  month.  A  man  and  a  lady  testified  they 
had  fallen  on  the  ice  and  a  number  of  horses  fell  on  it.  One 
witness  said  he  had  notified  the  chief  of  police  and  the  mayor 
of  the  city  and  warned  the  mayor  that  there  would  be  an  ac- 
cident there. 

Under  such  circumstances,  if  established  to  the  satisfaction 
of  a  jury,  can  the  court  say  there  can  be  no  recovery  for  in- 
juries sustained  by  one,  using  due  care,  who  fell  on  the  ice  in 
''^  crossing  the  street?  The  municipal  authorities  not  only 
had  the  power,  but  it  was  their  duty,  to  abate  such  a  nuisance 
as  the  plaintiff's  testimony  tends  to  show  that  was,  if  aware  of 
its  existence,  of  which  there  was  evidence.  As  was  said  in 
the  familiar  case  of  Mayor  etc.  of  Baltimore  v.  Marriott,  9 
Md.  160,  66  Am.  Dec.  326:  "It  is  a  well-settled  principle 
that  when  a  statute  confers  a  power  upon  a  corporation  to  be 
exercised  for  the  public  good,  the  exercise  of  the  power  is  not 
merely  discretionary  but  imperative,  and  the  words  'power  and 
authority,'  in  such  case,  may  be  construed  duty  and  obliga- 
tion." That  was  an  action  for  negligence  in  not  preventing 
or  removing  an  accumulation  of  ice  on  the  footway  of  a  street 
in  Baltimore,  and  while  we  do  not  mean  to  say  that  municipal 
authorities  are  required  to  exercise  the  same  degree  of  care 
to  guard  against  accidents  from  such  a  cause  on  the  driveways, 
as  on  sidewalks,  yet  when  the  evidence  discloses  such  facts  and 
circumstances  as  those  we  have  related,  there  is  a  "duty  and 
obligation"  on  them  to  use  reasonable  efforts  to  protect  the 
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■public  from  injury  when  in  the  lawful  use  of  the  streets, 
whether  it  be  a  part  of  the  sidewalk  or  in  the  driveway.  We 
have  cited  above  a  number  of  authorities,  including  Helm's 
case,  decided  by  this  court,  which  hold  that  pedestrians  have 
the  right  to  cross  streets  at  points  other  than  established  cross- 
ings, and  they  having  that  right  are  justified  in  assuming  that 
they  will  not  be  subjected  to  the  dangers  of  such  a  nuisance 
as  the  plaintiff's  testimony  tends  to  show  this  place  to  have 
been.  In  order  that  we  may  not  be  misunderstood,  we  desire 
to  emphasize  the  fact,  at  the  risk  of  repetition,  that  we  do  not 
mean  to  say  that  the  appellee  would  be  liable  if  this  ice  was 
simply  the  result  of  snow  or  rain,  or  both,  falling  and  then 
freezing.  If  it  had  been,  and  if  the  ice  thereby  formed  was 
in  large  quantities  in  the  streets,  it  would  be  exacting  too  much 
to  require  the  municipal  authorities  to  remove  it.  Under  such 
conditions  persons  crossing  the  streets  would  or  could  know 
the  danger  and  would  be  required  to  use  more  care  than  is  ex- 
pected of  them  in  walking  on  the  sidewalk,  and  the  conclusion 
we  have  reached  is  based  on  the  particular  facts  of  "^^  this 
case  which  show  that  the  ice  was  formed  in  the  manner  we 
have  stated  and  to  such  an  extent  as  to  become  a  nuisance, 
which  it  was  the  duty  of  the  appellee  to  abate.  The  distinc- 
tion is  to  some  extent  pointed  out  in  Flynn  v.  Canton  Co.,  40 
Md.   313,   17   Am.   Rep.   603. 

3.  Counsel  for  the  appellee  cited  cases  which  hold  that  a 
municipality  is  not  liable  if  the  party  injured  falls  on  smooth 
ice,  while  it  may  be  if  the  ice  has  been  allowed  to  remain  in 
ridges  or  mounds.  That  is  upon  the  theory  that  the  latter 
actually  form  an  obstruction  to  the  highway,  and  that  the 
former  cannot  reasonably  be  avoided.  Although  they  were  de- 
cided by  courts  whose  decisions  are  entitled  to  great  respect, 
some  of  them  ranking  among  the  highest  in  this  country,  we 
cannot  adopt  such  a  distinction,  if  it  is  to  be  applied  to  circum- 
stances such  as  those  before  us.  Primarily,  the  ground  for 
holding  a  municipality  liable  for  injuries  sustained  by  ice  on 
ti  highway  is  that  it  has  been  negligent  in  not  preventing  or 
not  removing  it,  and  if  it  has  used  reasonable  care  and  diligence 
in  those  rospects  it  is  not  liable.  But  if  it  has  been  so  neg- 
ligent and  if  the  ice  is  dangerous  because  it  is  smooth  and 
slippery,  why  should  it  not  be  held  liable  as  well  as  if  the  ice 
be  in  ridges  or  mounds?  Smooth,  even  ice  is  likely  to  cause 
more  people  to  fall  than  when  it  is  rough  and  uneven.     The 
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latter  is  more  easily  observed  and  very  little  snow  on  the  former 
may  entirely  conceal  it  from  the  observation  of  a  careful  pedes- 
trian, and  it  oftentimes  results  in  dangerous  falls. 

In  Mayor  etc.  of  Baltimore  v.  Marriott,  9  Md.  160,  66  Am. 
Dec.  326,  the  statement  of  facts  shows  that  the  plaintiff  fell 
"on  a  large  sheet  of  slippery  ice,"  which  was  formed  by  the 
freezing  of  water  running  from  hydrants  and  the  judgment  for 
injuries  thereby  sustained  was  affirmed.  It  is  true  that  dis- 
tinction docs  not  appear  to  have  been  made  or  considered,  but 
the  fact  that  it  was  smooth  ice  was  before  the  court.  In 
Cloughessey  v.  City  of  Waterbury,  51  Conn.  405,  50  Am.  Rep. 
38,  the  difference  between  ice  in  ridges  and  that  which  is 
smooth  and  level  was  considered,  as  affecting  the  liability  of 
municipalities,  and  that  court  declined  to  recognize  it.  It  was 
there  '''*  said  that  the  authorities  which  adopted  the  doctrine 
were  based  on  the  decision  in  Stanton  v.  Springfield,  12  Al- 
len, 566,  and  the  Connecticut  court  undertook  to  show  that  in 
Massachusetts  it  had  been  virtually  repudiated  by  the  case  of 
Cromarty  v.  Boston,  127  Mass.  329,  34  Am.  Eep.  381,  where 
a  city  was  held  liable  for  injuries  sustained  by  reason  of  glass 
and  iron  in  a  sidewalk  becoming  smooth  and  slippery,  and 
other  cases  in  IMassachusetts  are  cited  to  show  that  the  doctrine 
has  been  somewhat  modified  by  the  supreme  court  of  that  state. 
But  however  that  may  be,  an  examination  of  the  cases  decided 
by  that  court  on  this  subject  will  show  that  they  are  largely 
based  on  the  construction  of  statutes  imposing  duties  on  munic- 
ipalities, and  they  as  a  rule  refer  to  ice  formed  from  snow 
or  rain  and  not  to  that  formed  as  this  was.  In  most  of  the 
states  where  the  distinction  is  recognized,  the  climate  is  much 
more  severe  than  it  is  here,  but  in  this  state  if  an  injury  is 
sustained  by  reason  of  the  slippery  condition  of  the  streets, 
caused  by  a  recent  sleet  or  snow,  which  is  so  extensive  as  to 
make  it  impracticable  to  remove  it  by  the  use  of  reasonable 
means,  there  could  ordinarily  be  no  recovery.  Municipal  au- 
thorities are  not  required  to  prevent  snow  and  ice  from  getting 
on  the  streets  in  cold  weather,  or  to  do  other  impossible  things. 
Nor  can  it  be  expected  that  those  in  control  of  a  city  like 
Hagerstown  should  remove  all  snow  and  ice  from  the  streets, 
between  sidewalks.  But  according  to  the  theory  of  the  appel- 
lant, there  was  no  recent  snow  and  the  ice  complained  of  was 
not  the  result  of  snow  or  rain  falling,  but  it  was  caused  by 
the  freezing  of  water  which  was  emptied  into  the  street,  through 
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the  pipe  leading  into  the  saloon  or  from  buckets,  or  both,  from 
day  to  day  and  for  a  long  period  of  time,  and  with  the  knowl- 
edge of  the  appellee.  Indeed,  there  was  some  evidence  that  it 
was  by  its  express,  permission. 

There  are  many  cases  to  the  effect  that  a  municipality  may 
be  liable  for  the  accumulation  of  ice  resulting  from  its  own 
negligence:  Chicago  v.  Smith,  48  111.  107;  Hall  v.  Lowell,  10 
Cush.  260;  Bishop  v.  Goshen,  120  N.  Y.  337,  24  N.  E.  720; 
Decker  v.  Scranton,  151  Pa.  St.  241,  31  Am.  St.  Rep.  757,  25 
Atl.  36;  Gaylord  v.  New  Britain,  58  Conn.  "^^  398,  20  Atl.  365; 
McGowan  v.  Boston,  170  Mass.  384,  49  N.  E.  633,  and  other 
cases  cited  in  15  Am.  &  Ency.  of  Law,  2d  ed.,  449.  And  in 
such  a  case  it  has  been  held  that  the  fact  that  the  ice  was 
smooth  is  no  defense,  even  in  a  state  where  the  distinction  be- 
tween smooth  and  rough  ice  is  fully  recognized:  Decker  v. 
Scranton,  151  Pa.  St.  241,  31  Am.  St.  Rep.  757,  25  Atl.  36. 
It  was  for  the  jury  to  determine  whether  this  ice  was  formed 
from  water  emptied  out  of  the  saloon,  or  from  causes  over 
which  the  appellee  had  no  control,  whether  it  had  continued 
for  such  time  as  to  be  constructive  notice  to  the  authorities 
or  they  had  actual  notice  of  the  condition  of  the  street,  and 
a  sufficient  length  of  time  had  elapsed  to  enable  them  to  remove 
it,  or  protect  the  public  from  its  dangers,  if  that  could  rea- 
sonably have  been  done,  and  other  facts  reflecting  upon  the 
question  whether  the  appellee  had  exercised  reasonable  care 
and  diligence  to  keep  the  highway  safe.  In  the  note  to  Haus- 
mann  v.  Madison,  21  L.  R.  A.  277,  many  cases  to  that  effect 
are  cited.     There  was  error  in  granting  the  defendant's  prayer. 

4.  The  plaintiff's  first  prayer  was  properly  rejected.  It  does 
not  leave  to  the  jury  to  determine  how  the  ice  was  formed — 
whether  from  water  thus  allowed  to  be  emptied  into  the  street, 
or  merely  as  the  result  of  cold  weather  following  snow  or 
rain.  Two  witnesses  on  the  part  of  the  defendant  testified 
that  no  water  had  "run  out"  of  the  saloon  in  December  and 
January.  If  that  be  true,  and  it  was  not  permitted  to  be  thrown 
out,  but  the  ice  was  formed  by  reason  of  some  recent  snow 
or  rain  which  froze,  it  would  be  holding  the  appellee  to  too 
strict  a  liability  to  say  it  should  have  removed  ice  thus  formed 
on  the  street.  Then  this  prayer  submits  to  the  jury  to  find 
whether  ice  had  accumulated  on  "the  footway,  gutter  and 
street,"  so  as  to  obstruct  and  endanger  the  public  in  walking 
across  the  street,   "and   along  the   said    sidewalk."     This   ac- 
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cident  did  not  occur  on  the  sidewalk,  and  the  jury  might  have 
been  misled  by  that  prayer.  It  might  have  been  of  the  opin- 
ion that  the  defendant  was  negligent  in  not  cleaning  the  side- 
walk, but  it  was  not  so  negligent  in  not  keeping  the  street 
clean  (outside  the  curbs),  and  yet  have  understood  that  it 
''"  could  find  for  the  plaintiff  if  the  defendant  was  negligent 
in  reference  to  the  sidewalk. 

The  second  prayer  also  omits  all  reference  to  the  cause  of 
the  ice.  The  third  asks  the  court  to  say  it  was  the  duty  of 
the  defendant  to  keep  its  streets,  from  sidewalk  to  sidewalk, 
in  such  condition  that  foot  passengers  may  be  able  to  cross 
with  a  reasonable  degree  of  safety,  using  proper  care  and  cau- 
tion themselves,  "at  any  and  all  times."  There  may  be  times 
when  that  is  impossible.  For  example,  there  was  some  testi- 
mony that  there  was  a  sleet  the  night  before  this  accident,  and 
it  would  be  impossible  for  the  authorities  to  keep  the  streets 
safe,  if  they  were  covered  with  sleet.  What  we  have  said  of 
the  first  is  applicable  to  the  fourth.  These  four  prayers  were 
properly  rejected.  The  fifth  is  on  the  measure  of  damages  and 
seems  to  state  the  rule  correctly,  as  adopted  in  a  number  of 
cases  in  this  state. 

Judgment  reversed,  the  appellee  to  pay  the  costs,  and  a  new 
trial  awarded. 


A  City  is  under  an  Absolute  Duty  to  keep  its  streets  in  a  reasonably 
safe  condition,  though  it  is  not  an  insurer  against  injury  to  travel- 
ers: Beall  V.  Seattle,  28  Wash.  593,  69  Pac.  12,  92  Am.  St.  Kep.  892, 
and  cases  cited  in  the  cross-reference  note  thereto.  A  person  desir- 
ing to  cross  a  street  is  not  confined  to  the  crossing,  but  may  assume 
that  all  parts  of  the  street  intended  for  travel  are  reasonably  safe: 
Olathe  V.  Mizee,  48  Kan.  435,  30  Am.  St.  Rep.  308,  29  Pac.  754; 
Moebus  V.  Hermann,  108  N.  Y.  349,  2  Am.  St.  Rep.  440,  15  N.  E.  415. 
lAs  to  the  liability  for  allowing  ice  to  accumulate  on  streets  or  side- 
walks, sm  Chamberlain  v.  Oshkosh,  84  Wis.  289,  36  Am.  St.  Kep. 
928,  54  N.  W.  618;  Decker  v.  Seranton,  151  Pa.  St.  241,  31  Am.  St. 
Rep.  757,  25  Atl.  36;  Hausmann  v.  Madison,  85  Wis.  187,  39  Am.  St. 
■Rep.  834,  55  N.  W.  167;  St.  Louis  v.  Connecticut  etc.  Ina.  Co.,  107 
Mo.  92,  28  Am.  St.  Rep.  402,  17  S.  W.  637. 
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STATE  V.  HAWKINS. 

[95  Md.  133,  51  Atl.  850.] 

LOTTERIES— Gift  Enterprises,  When  Amount  to.— If,  on  the 
sale  or  purchase  of  goods,  a  trading  stamp  is  given,  entitling  the 
purchaser  to  something  which  is  uncertain,  indeterminate,  and  then 
unl^nown  to  him,  the  transaction  involves  the  elements  of  chance, 
and  a  statute  prohibiting  the  giving  of  such  stamp  is  not  unconsti- 
tutional,    (pp.    331,    333.) 

CONSTITUTIONAL  LAW.— A  Statute  Prohibiting  the  Re- 
deeming of  a  Trading  Stamp  at  a  place  other  than  that  where,  or 
by  a  person  other  than  him  by  whom,  the  sale  was  made,  is  uncon- 
stitutional, because  the  place  where  and  the  person  by  whom  the 
redemption  is  to  be  made  does  not  introduce  an  element  of  chance 
into  the  transaction,     (pp.   332,  333.) 

Isidor  Rayner,  attorney  general,  for  the  appellant. 

W.  Benton  Crisg  and  Alexander  H.  Robertson,  for  the  ap- 
pellee. 

•'■**  BOYD,  J.  The  criminal  court  of  Baltimore  City  sus- 
tained a  demurrer  and  quashed  an  indictment  against  the  ap- 
pellee for  an  alleged  violation  of  the  act  of  1898,  chapter  207, 
known  as  sections  263A,  263B  and  263C  of  article  27  of  the 
Code  of  Public  General  Laws.  From  that  judgment  the  state 
appealed  and  the  question  before  us  is  whether  that  is  a  valid 
law — ^the  court  below  having  determined  that  it  was  not. 

There  are  three  counts  in  the  indictment  and  a  demurrer  to 
each  one  was  sustained.  The  first  charges  that  the  traverser 
"unlawfully  did  use,  hold  for  use  and  sell  to  one  Walter  J. 
**^  Gregory,  a  certain  stamp,  commonly  called  a  trading 
stamp,  and  a  certain  ticket  and  check,"  which  was  a  scheme 
and  device  for  the  sale,  etc.,  of  certain  goods,  wares  and  mer- 
chandise, holding  out  as  an  inducement  for  such  sale,  etc.,  the 
giving  and  issuing  of  such  stamp,  ticket  and.  check  which  was 
to  be  and  might  have  been  presented  to  and  redeemed  by  some 
person  and  association  of  persons  other  than  the  traverser,  the 
holder  "getting  and  receiving  in  exchange  therefor  a  certain 
gift,  prize,  gratuity  and  divers  other  things  uncertain,  unde- 
termined and  unknown  to  him,  the  said  Walter  J.  Gregory,  the 
said  purchaser  of  said  goods,  wares  and  merchandise  at  the 
time  of  the  purchase  thereof." 

That  count  is  for  the  violation  of  section  263A,  and  follows 
very  closely  the  language  of  that  section.     The    second    and 
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third  are  based  on  section  263B — intending  to  embrace  the 
two  methods  of  redemption  of  the  stamps  therein  prohibited, 
namely,  "at  any  other  place  than  that  where  said  sale,  barter 
or  trade  was  made,  or  in  any  other  manner  than  by  something 
certain  and  known  to  the  purchaser  at  the  time  of  said  sale, 
barter  or  purchase."  At  the  argument  and  in  the  briefs  of 
counsel  a  good  deal  was  said  about  the  methods  Jidoptod  by 
those  dealing  in  trading  stamps,  but  in  our  consideration  of 
the  case  we  are  confined  to  the  allegations  in  the  indictment, 
60  far  as  the  facts  are  concerned,  and  as  the  three  counts  sub- 
stantially follow  the  language  of  the  statute  and  embrace  all 
of  the  acts  therein  prohibited,  we  are  to  determine  whether 
they,  or  any  of  them,  charge  the  traverser  with  doing  what 
the  legislature  had  the  power  to  prohibit.  The  case  of  Long 
V.  State,  74  Md.  565,  28  Am.  St.  Kep.  268,  22  Atl.  4,  es- 
tablished as  the  law  of  this  state  that  a  statute  prohibiting 
all  gifts  to  purchasers  of  goods,  wares  or  merchandise,  as  in- 
ducements to  make  the  purchasers,  was  invalid,  and  could  not 
be  enforced,  in  so  far  as  it  related  to  gift  enterprises  not  in- 
volving chance.  The  court  said:  "Such  a  regulation  of  trade 
is  in  our  opinion,  not  only  unwise,  but  unlawful,  and  unlaw- 
ful because  it  is  necessary  neither  for  the  health,  safety  nor 
welfare  of  the  people  and  which  in  its  operation  would  be  op- 
pressive and  burdensome."  But  the  language  of  the  statute 
^^^  then  under  consideration  differs  materially  from  the  one 
now  before  us  and  the  concluding  paragraph  of  that  opinion 
shows  that  this  court  recognized  the  distinction  contended  for 
by  the  attorney  general  in  this  case.  It  says :  "It  follows  that 
the  act  of  1880,  chapter  480,  by  reason  of  its  general  terms, 
including  as  it  does  all  gift  enterprises,  those  involving  the  ele- 
ment of  chance,  as  well  as  those  that  do  not,  is  invalid  so  far 
as  it  relates  to  gift  enterprises  not  involving  chance."  The 
court  had  previously  stated  that  "in  so  far  as  the  object  of 
an  act  is  to  protect  the  morals  and  advance  the  welfare  of  the 
people  by  prohibiting  every  scheme  and  device  bearing  any 
semblance  to  lottery  or  gambling,  it  undoubtedly  would  be  a 
valid  exercise  of  power,  and  the  citation  of  authorities  is  not 
necessary  to  sustain  a  proposition  so  well  settled."  The  act 
of  1886  prohibited  "holding  out  as  an  inducement  for  any 
such  barter,  sale  or  trade,  or  the  offer  of  the  same,  any  scheme 
or  device  by  way  of  gift  enterprises  of  any  kind  or  character 
whatsoever,"  and  the  court  said  that  that  broad  language  not 
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only  included  "a  lottery  in  which  a  valuable  consideration  is 
given  for  the  chance  to  win  a  prize,  but  also  a  gratuitous  dis- 
tribution not  involving  the  element  of  chance.''  The  statute 
was  only  held  to  be  invalid  so  far  as  it  related  to  the  latter. 
But  section  263A  of  the  act  of  1898  is  not  thus  broad  and 
comprehensive  in  its  terms.  It  only  condemns  the  giving  or 
issuing  of  a  stamp  (we  can  omit  the  other  things  mentioned) 
to  be  presented  to  some  person  or  association  of  persons  other 
than  the  vendor  of  the  goods  sold,  which  entitles  the  holder 
to  get  or  receive  in  exchange  therefor  "any  gift,  prize  or  gra- 
tuity, or  anything  uncertain,  undetermined  or  unknown  to  the 
purchaser  of  said  goods,  wares  or  merchandise  at  the  time  of 
the  purchase  thereof."  If  the  vendor  holds  out  as  an  induce- 
ment to  purchase  his  goods,  wares  and  merchandise  the  giving 
of  a  stamp  which  will  thus  entitle  the  purchaser  to  something 
which  is  uncertain,  undetermined  and  unknown  to  him  at  the 
time  of  the  purchase,  the  transaction  is  certainly  one  bear- 
ing some  "semblance  to  lottery  or  gambling" — "involving  the 
€lement  of  chance."  Although  the  facts  relied  on  to  hold  the 
appellee  ^^*  guilty  are  not  before  us,  excepting  in  so  far  as 
they  are  to  be  found  in  the  indictment,  we  cannot  decline  to 
<^onsider  such  things  as  are  of  common  knowledge  to  all  per- 
sons acquainted  with  business  dealings,  and  we  must  assume 
that  neither  a  merchant  nor  trading  stamp  company  would  in- 
tentionally engage  in  a  business  by  which  loss  must  necessarily 
be  sustained.  If  the  merchant  only  received  the  actual  value 
of  the  goods  sold,  he  could  not  very  long  continue  the  prac- 
tice of  having  a  third  party  furnish  some  other  article  at  his 
expense,  and  unless  the  third  party  in  some  way  gets  value  for 
the  articles  delivered  by  him,  his  business  career  would  ordi- 
narily be  shortlived.  And  it  would  seem  to  be  equally  clear 
that  if  purchasers  from  the  merchant  always  paid  full  value 
for  the  goods  purchased  and  for  the  article  obtained  from  a 
trading  stamp  company,  there  would  be  but  little  inducement 
for  them  to  make  purchases  in  that  way.  But  when  they  are 
led  to  believe  that  they  have  the  chance  of  getting  something 
in  addition  to  their  purchases,  and  especially  when  they  do  not 
know  what  it  is  to  be,  then  it  is  unfortunately  true  that  there 
are  very  many  persons  who  would  be  thereby  induced  to  make 
purchases  who  would  not  otherwise  do  so.  The  "uncertain, 
undetermined  or  unknown"  is  what  attracts  a  large  class  of 
people  in  every  community  and  it  is  dealing  with  the  "uncer- 
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tain,  undetermined  or  unknown"  that  has  ruined  many  and  the 
tendency  to  thus  deal  (appealing  to  the  gambling  instinct)  is 
one  of  the  evils  of  the  present  day.  Lotteries,  which  were  at 
one  time  expressly  authorized  by  law,  are  now  generally  pro- 
hibited throughout  this  country — there  are  provisions  against 
them  in  the  constitutions  of  many  states,  including  our  own. 
Numerous  statutes  have  been  passed  to  prevent  transactions 
which,  while  not  technical  lotteries,  are  so  akin  to  them  that 
they  have  some  of  the  same  evil  results,  and  when  a  statute 
is  before  a  court  for  construction  which  apparently  seeks  to 
correct  such  evils,  it  should  not  be  too  ready  to  declare  it  in- 
valid but  on-  the  contrary  should  sustain  it,  unless  it  clearly 
violates  some  rights  guaranteed  to  those  affected  by  it.  If 
the  inducement  for  the  sale  was  a  stamp  which  would  enable 
*^'*  the  holder  to  get  something  which  was  uncertain,  unde- 
termined and  unknown  to  him  at  the  time  of  the  purchase,  it 
would  seem  to  be  clear  that  the  transaction  involved  the  ele- 
ment of  chance  referred  to  in  Long  v.  State,  and  therefore 
not  only  cannot  be  justified  by  that  decision,  but  is,  by  im- 
plication at  least,  condemned  by  it. 

For  do  we  find  in  the  other  cases  relied  on  by  the  appellee 
any  authority  for  declaring  a  statute  such  as  this  invalid,  on 
constitutional  grounds.  The  one  before  the  court  in  People 
V.  Gillson,  109  N".  Y.  389,  4  Am.  St.  Eep.  465,  17  K.  E.  343, 
was  of  the  same  character  as  our  act  of  1886  above  referred  to. 
In  State  v.  Dalton,  22  E.  I.  77,  84  Am.  St.  Kep.  818,  46  Atl. 
234,  the  supreme  court  of  Rhode  Island  was  construing  a 
statute  which  did  not  have  such  a  provision  in  it  as  the  one 
now  being  considered  (section  263A).  Although  the  court  held 
the  act  before  it  to  be  unconstitutional  and  void,  in  disposing 
of  the  case  it  said:  "As  to  the  argument  before  referred  to, 
that  the  scheme  is  in  the  nature  of  a  lottery  because  the  pre- 
cise nature  and  value  of  the  premium  are  unknown  to  the  pur- 
chaser, it  is  enough  to  reply  that  nothing  appears  in  the  act 
or  in  the  record  before  us  to  show  this" ;  and  again  it  was  there 
said :  "If  the  act  had  prohibited  the  giving  away  of  any  stamp  or 
device  in  connection  with  the  sale  of  an  article,  which  would 
entitle  the  holder  to  receive,  either  directly  from  the  vendor, 
or  indirectly  through  another  person,  some  indefinite  and  unde- 
scribed  article,  the  nature  and  value  of  which  were  unknown  to 
the  purchaser,  there  would  then  he  introduced  into  the  prohib- 
ited transaction  enough  of  the  element  of  uncertainty  and  chance 
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to  condemn  it  as  being  in  the  nature  of  a  lottery."  It  would 
be  difficult  to  find  an  authority  more  applicable  to  the  language 
used  in  our  statute  than  that  just  quoted,  especially  the  part 
italicized  by  us. 

In  Commonwealth  v.  Emerson,  165  Mass.  146,  42  N.  E.  559, 
the  court  said  in  reference  to  the  statute  before  it  that  it  was 
not  intended  to  prevent  the  sale  of  two  things  at  once:  "But 
the  aim  of  this  statute  is  to  prevent  offers  of  bargains  which 
appeal  to  the  gambling  instinct,  and  induce  people  to  buy  what 
they  do  not  want  by  the  promise  of  a  gift  or  prize,  the  precise 
nature  ^'^'^  of  which  is  not  known  at  the  moment  of  making 
the  purchase.  There  was  nothing  of  the  sort  in  the  present 
case.''  And  in  Commonwealth  v.  Sisson,  178  Mass.  578,  60  N. 
E.  385  (decided  by  the  supreme  court  of  Massachusetts  in  May, 
1091),  the  court  said  it  is  presumed  that  when  the  act  then 
under  consideration  was  passed,  the  legislature  had  before  it 
the  decision  in  Commonwealth  v.  Emerson,  and,  after  referring 
to  what  we  have  quoted  from  that  case,  said:  '*When,  then,  it 
is  enacted  by  the  latter  statute  that  the  provisions  of  the  one 
last  mentioned  should  apply  to  the  giving  of  a  stamp,  or  cou- 
pon, entitling  the  purchaser  to  other  property  from  other  per- 
sons, the  same  limitations  to  the  generality  of  the  words  used 
must  be  understood.''  Nor  is  there  anything  in  the  case  of 
Yellowstone  Kit  v.  State,  88  Ala.  196,  16  Am.  St.  Rep.  38,  7 
South.  338,  opposed  to  the  conclusion  we  have  reached,  as  the 
statute  there  does  not  have  such  a  provision  as  the  one  we  are 
considering. 

The  case  of  Lansburgh  v.  District  of  Columbia,  11  App.  D. 
C.  512,  went  further  than  we  are  required  to  do  to  uphold  the 
validity  of  this  statute,  and  sustained  one  which  was  not  so 
clearly  directed  against  transactions  involving  the  element 
of  chance  as  our  act  of  1898. 

The  second  count  relies  on  the  allegations  that  the  stamp 
was  to  be  redeemed  by  the  traverser  "at  a  certain  place  other 
than  that  where  said  sale,  barter  and  trade  was  made."  The 
mere  fact  that  it  was  to  be  so  redeemed  does  not  introduce  into 
the  transaction  such  an  element  of  chance  as  would  distinguish 
it  from  Long  v.  State,  74  Md.  565,  28  Am.  St.  Rep.  268,  2^ 
Atl.  4.  We  therefore  are  of  the  opinion  that  the  demurrer  to 
that  count  was  properly  sustained. 

What  we  have  said  of  the  first  is  applicable  to  the  third  count. 
It  charges  that  the  stamp  was  to  be  redeemed  by  the  traverser 
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*'in  other  manner  than  by  something  certain  and  known  to  the 
said  purchaser,  the  said  Walter  J.  Gregory,  at  the  time  of  said 
sale,  barter  and  purchase."  Whether  or  not  the  stamp  is  to 
be  redeemed  by  the  party  selling  the  goods,  wares  or  merchan- 
dise, or  by  a  third  party,  is  not  of  itself  material.  At  the 
trial  of  a  case  under  this  statute  it  may  be  a  circumstance 
proper  to  be  proven  as  reflecting  upon  the  uncertainty  *'*''  of 
the  article  to  be  received  by  the  holder  of  the  stamp,  but  the 
mere  fact  that  it  is  to  be  redeemed  by  a  third  person  would  not 
necessarily  change  the  nature  of  the  transaction.  If  the  stamp 
entitles  the  holder  to  something  which  is  uncertain  and  un- 
known at  the  time  of  the  purchase,  it  matters  not  whether  the 
vendor  of  the  goods,  wares  or  merchandise,  or  some  other  person, 
redeem  it.  It  is  then  so  far  of  the  nature  of  a  lottery,  or 
gambling  transaction,  as  to  bring  it  within  the  power  of  the 
legislature  to  prohibit  it. 

We  have  not  thought  it  necessary  to  enter  into  a  discussion 
of  the  police  power  of  the  state,  as  that  has  been  so  frequently 
considered  by  this  and  other  courts  and  in  one  of  the  recent 
cases  before  us,  involving  that  question,  it  is  fully  and  ably  dis- 
cussed by  the  chief  judge:  State  v.  Broadbelt,  89  Md.  565,  73 
Am.  St.  Kep.  201,  43  Atl.  771.  Without  further  prolonging 
this  opinion  by  referring  to  other  questions  so  ably  presented 
by  the  counsel,  we  think  the  first  and  third  counts  of  this  in- 
dictment are  sufficient,  and  that  the  statute  is  valid,  excepting 
in  so  far  as  it  undertakes  to  make  it  a  criminal  offense  merely 
to  have  the  stamp  or  other  article  mentioned  redeemed  "at  any 
other  place  than  where  such  sale,  barter  or  trade  was  made." 
The  demurrer  to  the  first  and  third  counts  should  have  been 
overruled,  and  that  to  the  second  sustained.  For  error  in  sus- 
taining the  demurrer  to  the  first  and  third  counts  the  judg- 
ment will  be  reversed. 

Judgment  reversed,  the  appellee  to  pay  the  costs,  and  new 
trial  ordered. 


Lotteries.— A  method  of  doing  business  by  which  the  vendor  of  ar- 
ticles givea  the  purchaser  a  stamp  or  other  device  that  entitles  him 
to  obtnin  from  some  other  person  some  article  of  merchandise  in  ad- 
flitiou  to  that  actually  sold,  is  not  a  lotterv,  and  cannot  be  forbid- 
den by  statute:  State  v.  Dalton,  22  E.  I.  77,  84  Am.  St.  Kep.  818, 
46  Atl.  2.34.  See,  also,  Lonjr  v.  State,  74  Md.  5(i5,  28  Am.  St.  Kep. 
268,  22  Atl.  4;  People  v.  Gill?on,  109  N.  Y.  389,  4  Am.  St.  Kep.  4(55, 
17  N.  E.  343;  Yellow-stone  Kit  v.  State,  88  Ala.  19G,  16  Am.  St. 
Kep.  38,  7  South.  338. 
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FISHER  V.  FISHER. 
[95  Md.  315,  52  Atl.  898.] 
DIVORCE— Party   also    in   Fault   cannot   Procure.— On©   who 

has  been  guilty  of  aflulterv,  and  has  been  denied  a  divorce  on  that 
ground  cannot  obtain  a  divorce  in  another  suit  charging  adultery, 
(pp.    335,    336.) 

DIVORCE— Denial  of,  for  a  Cause  Known  to  the  Court,  but 
not  Pleaded  or  Proved  by  the  Parties. — In  an  action  for  divorce  on 
the  ground  of  adultery,  it  is  not  improper  for  the  court  to  inquire 
whether  the  parties  are  not  the  same  as  were  before  it  in  a  prior 
suit,  when  both  were  denied  relief  on  the  ground  that  both  had  been 
guilty  of  adultery,  and  on  the  admission  they  are  such  parties, 
then  to  deny  relief  in  the  second  suit.     (p.  338.) 

Oliver  C.  Warfield,  for  the  appellant. 

No  appearance  for  the  appellee. 

315  PAGE,  J.  The  appellant  in  this  case  is  seeking  a  di- 
vorce a  vinculo  matrimonii  from  her  husband,  the  appellee. 
She  charges  in  her  bill  that  he  has  been  guilty  of  adultery,  since 
the  first  day  of  January,  1901,  with  divers  women,  whose  names 
are  unknown  to  her.  The  docket  entries  are  not  set  out  in  the 
record,  and  it  does  not  appear  whether  he  was  summoned  or 
appeared  voluntarily  without  the  service  of  subpoena.  The 
bill  was  filed  on  the  ninth  day  of  November;  the  answer  of 
the  appellee  was  filed  three  days  later.  On  the  14th  of  Novem- 
ber issue  was  joined  and  on  the  same  day  leave  was  granted  to 
the  appellant  to  take  testimony.  On  the  fifth  day  of  Decem- 
ber the  testimony  was  taken,  and  returned  to  the  court,  and 
on  the  same  day,  by  agreement  of  parties,  the  cause  was  "sub- 
mitted for  decree  and  the  forty-third  general  equity  rule" 
waived ;  and  without  argument  was  referred  by  the  court  to  the 
auditor  and  master.  The  appellee  in  his  answer  admits  all 
the  averments  of  the  bill  except  those  contained  in  the  third 
and  fourth  paragraphs  to  the  effect  that  the  appellant  "has  al- 
ways been"  a  chaste  wife,  and  that  since  the  ***  first  day  of 
January,  1901,  the  appellee  has  been  guilty  of  adultery,  etc.;  as 
to  these, "he  neither  admits  nor  denies,"  but  "calls  for  strict  proof 
thereof."  All  the  testimony  taken  was  on  behalf  of  the  appel- 
lant. None  was  offered  by  the  appellee.  The  cross-examina- 
tion of  appellant's  witness  was  brief,  and  its  effect  was  merely 
to  emphasize  what  had  already  been  elicited.  It  is  apparent, 
we  think,  from  the  facts  we  have  just  recited  that  the  learned 
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judge  below  was  fully  justified  in  closely  scrutinizing  this  pro- 
ceeding when  it  came  before  him  for  his  action  for  the  purpose 
of  being  assured  there  were  not  important  facts,  other  than  those 
that  appeared  in  the  return  of  the  examiner,  that  should  have 
been  brought  to  his  knowledge.  Accordingly,  having  knowledge 
of  a  certain  other  case  between  the  parties  of  the  same  name,  in 
which  the  bill  and  a  cross-bill  for  divorce  had  been  dismissed 
"upon  the  grounds  that  the  parties  were  in  pari  delicto,"  the 
judge  "sent  for  the  solicitors  in  the  present  case,  and  in  open 
court  the  said  solicitors  admitted  to  the  court  that  the  Louisa 
Fisher  and  William  L.  Fisher,  who  are  parties  to  this  cause, 
are  the  same  persons  who  were  parties  to  the  antecedent  case 
of  Fisher  v.  Fisher."  He  then  dismissed  the  bill,  and  from  the 
decree  the  appellant  has  taken  this  appeal. 

With  his  decree,  the  judge  filed  an  opinion,  a  part  of  which 
is  now  here  reproduced,  viz. :  "It  is  an  elementary  principle  of 
divorce  law  that  the  party  seeking  the  aid  of  a  court  of  equity 
for  relief  from  matrimonial  bonds  must  be  without  fault  to 
be  entitled  to  the  interposition  of  the  court;  yet  in  this  case 
the  plaintiff,  by  the  findings  of  this  court  and  the  court  of  ap- 
peals, has  been  guilty  of  the  same  offense  as  that  charged 
against  the  husband,  and  is  not,  therefore,  entitled  to  the  re- 
lief sought,  if  the  fact  is  properly  before  the  court. 

"The  former  proceedings  between  the  parties  and  the  judg- 
ment of  the  court  therein  are  not  mentioned  in  the  pleadings 
nor  referred  to  in  the  evidence,  yet  they  are  matters  not  merely 
of  the  personal  knowledge  of  the  court,  and  a  part  of  the  ^*'^ 
records  of  this  court,  but  also  of  the  court  of  appeals  of  this 
state,  and  the  identity  of  parties  in  the  two  proceedings  is  ad- 
mitted by  their  respective  solicitors;  .... 

"The  present  proceeding,  however,  is  one  for  divorce,  and 
cases  of  this  character  are  not  conducted  in  all  respects  or  bound 
by  the  same  rule  as  other  causes.  In  theory  at  least  the  state 
is  always  a  party  to  every  divorce  proceeding,  and  since  not 
represented  by  a  solicitor,  the  duty  of  watching  the  proceedings 
in  the  interest  of  the  state  devolves  upon  the  court;  and  while 
in  a  case  of  a  different  character,  one  in  which  the  state  has 
no  interest,  the  court  may  not  be  entitled  to  take  notice  of  its 
own  proceedings  and  records,  in  a  divorce  proceeding  it  be- 
comes incumbent  upon  him  to  do  so.  If  in  the  discharge  of 
its  duty  the  court  is  called  upon  to  act  in  a  case  for  divorce 
where  it  appears  by  its  own  records  and  the  adjudication  of  the 
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court  of  last  resort  in  the  state,  that  the  complainant  is  not  en- 
titled to  the  relief  of  a  court  of  equity,  the  chancellor  who  would 
grant  the  divorce  would  be  lacking  in  the  duty  imposed  upon 
him,  and  fall  short  of  the  obligation  due  the  state.'' 

The  former  proceedings  thus  referred  to  will  be  found  re- 
ported in  Fisher  v,  Fisher,  93  Md.  299,  48  Atl.  833,  and  by 
reference  to  the  case  in  the  printed  volume  it  will  appear  that 
the  appellee  in  this  case  filed  a  bill  against  the  appellant  charg- 
ing adultery  and  praying  for  a  divorce  a  vinculo  matrimonii. 
The  appellant  denied  the  charge,  but  presented  counter  charges 
of  the  same  kind  in  a  cross-bill,  in  which  she  also  asked  for  a 
divorce  a  vinculo.  It  was  held  in  the  court  below  and  in  this 
court  that  the  testimony  showed  that  both  of  the  parties  had 
been  guilty  of  adultery,  and  for  that  reason  neither  was  enti- 
tled to  a  divorce,  so  that,  if  the  record  of  the  antecedent  pro- 
ceedings had  been  laid  before  the  judge  in  the  regular  manner, 
this  case  would  have  been  one  in  which  the  wife,  a  proven  adul- 
teress herself,  comes  again  into  court  and  prays  for  a  divorce 
from  her  husband  upon  the  ground  that  he  had  committed  the 
same  offense  of  which  she  had  also  been  guilty.  She  would  not, 
under  such  circumstances,  most  certainly  be  coming  into  court 
with  clean  ^^^  hands,  and  for  a  court  of  equity  then  to  grant 
her  relief  "would  be  offering  a  bounty  to  guilf*:  Fisher  v. 
Fisher,  93  Md.  299,  48  Atl.  833. 

It  is  insisted,  however,  by  the  appellant  that  these  facts  were 
not  properly  before  the  court  and  that  the  judge  erred  in  con- 
sidering any  other  facts  than  those  which  had  been  established 
by  the  evidence  which  had  been  regularly  offered  before  the  ex- 
aminer. In  view  of  this  contention,  it  becomes  proper  to  enter 
upon  the  power  and  the  duty  of  the  court  under  the  circum- 
stances existing  at  the  time  the  case  was  submitted  to  him  for 
his  decree.  In  J.  G.  v.  H.  G.,  33  Md.  406,  3  Am.  Rep.  183, 
it  was  held  that,  under  the  authority  conferred  by  the  code, 
article  16,  section  35,  the  court  sits  as  a  divorce  court  and  "must 
be  governed  by  the  rules  and  principles  established  in  the  ec- 
clesiastical courts  in  England,  so  far  as  they  are  consistent 
with  the  provisions  of  the  code";  and  therefore  the  decisions 
of  those  courts  in  similar  cases  "may  properly  be  referred  to 
as  precedents,"  "as  safe  and  authoritative  guides  for  the  courts 
of  this  state  in  disposing  of  cases  of  this  kind.  It  has  always 
been  held,  in  England  as  well  as  in  this  country,  that  the  pub- 
lic has  a  peculiar  interest  in  the  marriages  of  its  citizens,  since 
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upon  the  proper  preservation  of  the  marriage  ties  depends  the 
decency  and  purity  of  society.  Therefore,  though  unmarried 
persons  may  contract  the  status  of  marriage  when  they  mutually 
please,  those  who  have  assumed  it  cannot  cast  it  off  by  mutual 
consent,  as  parties  to  an  ordinary  contract  may  annul  its  obli- 
gations": 2  Bishop  on  Marriage  and  Divorce,  6th  ed.,  c.  16, 
eec.  230;  Hall  v.  Hall,  3  Swab.  &  T.  347. 

And  it  is  for  this  reason  that  a  cause  for  divorce  cannot  be 
established  by  admission  of  parties  alone,  as  public  policy  re- 
quires that  such  confession,  to  be  sufficient  to  support  a  decree, 
must  be  corroborated  by  other  evidence:  Betts  v.  Betts,  1 
Johns.  Ch.  199;  Harris  v.  Harris,  2  Hagg.  Ecc.  376;  Summer- 
bell  V.  Summerbell,  37  N".  J.  Eq.  603;  Eobinson  v.  Eobinson, 
1  Swab.  &  T.  362;  9  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  tit. 
"Divorce,"  p.  845. 

This  general  principle,  maintained  by  the  courts  of  England 
and  most  of  the  courts  of  this  country,  has  been  recognized  ^*® 
and  enforced  in  this  state  by  legislative  enactment.  It  is  pro- 
vided by  section  40,  article  16  of  the  code,  that  "the  admission 
of  a  respondent,  of  the  facts  charged  in  a  bill  for  a  divorce,  who 
consents  to  the  application,  shall  not  be  taken  of  itself  as  conclu- 
sive proof  of  the  facts  charged  as  the  ground  of  the  application." 
This  statute  is  a  legislative  recognition  of  the  principle  that 
the  state  has  a  peculiar  interest  in  the  maintenance  of  the  mar- 
riage ties.  In  ordinary  cases  the  parties  may  agree  as  to  what 
facts  shall  be  submitted  to  the  court,  and  may  by  agreement 
waive  any  rights  they  may  have,  but  do  not  desire  to  exercise. 
But  in  divorce  cases  the  policy  of  the  state  demands  that  the 
marriage  bond  shall  not  be  broken  except  for  sufficient  and  legal 
caus(?s,  specially  designated  in  the  statute.  This  policy  is 
founded  upon  the  necessity  that  exists  for  the  protection  of 
the  rights  and  interests  of  children  and  other  individuals,  who, 
though  not  parties  to  the  cause,  might  be  deeply  affected  by 
its  results,  and  also  for  the  preservation  of  the  public  morality 
%vhich  demands  that  the  marriage  tie  shall  not  be  severed  ex- 
cept for  such  sufficient  and  legal  causes  as  the  statute  specif- 
ically designates.  For  the  more  efficient  maintenance  of  these 
principles,  in  England  and  in  some  of  the  states  of  the  Union, 
a  divorce  suit  is  regarded  as  a  triangular  proceeding,  and  the 
statutes  or  the  practice  of  the  tribunal  allow  the  state  to  be 
represented  by  the  appearance  of  its  proper  officer:  Butler  v. 
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Butler,  14  Prob.  Div.  IGO.  See  statutes  of  several  states  cited 
in  7  Ency.  of  PL  &  Pr.  67. 

In  this  state  there  is  no  statute  authorizing  the  appearance 
of  the  public  attorney,  but  none  the  less  the  duty  of  protecting 
the  public  interests  is  in  the  care  of  the  tribunal  before  which 
the  proceedings  are  pending,  and  it  will  be  astute  in  enforcing 
the  policy  and  principles  of  the  law,  lest  by  the  suppression  or 
perversion  of  important  facts  it  be  made  the  medium  of  ob- 
taining a  decree  to  which  neither  of  the  parties  is  justly  and 
legally  entitled.  More  particular,  also,  will  be  the  scrutiny  of 
the  court  if  there  are  circumstances  which  "alarm  the  jealousy 
of  the  court"  and  reasonably  excite  suspicion  lest  there  may  ^^® 
be  a  suppression  of  facts  that  ought  to  have  been  brought  to 
its  knowledge:  Williams  v.  Williams,  4  Eng.  Ecc.  415.  And 
further,  if  there  be  reason  for  the  suspicion  that  important 
testimony  has  not  been  produced,  the  judge  may  of  his  own  mo- 
tion elicit  such  evidence,  in  any  manner  that  the  rules  of  his 
tribunal  allow:  Thompson  v.  Thompson,  70  Mich.  62,  37  N. 
W.  710;  Owen  v.  Owen,  48  Mo.  App.  208-210;  Peck  v.  Peck, 
44  Hun,  292,  in  which  the  court  said  that  "to  prevent  judg- 
ments of  divorce  to  be  taken  where  a  valid  defense  exists,  courts 
on  their  own  motion  interfere  to  prevent  such  result  when  the 
facts  are  brought  to  their  knowledge." 

Here  the  court  below  had  knowledge  from  the  printed  re- 
ports of  the  decisions  of  this  court  that  a  case  between  parties 
having  the  same  names  as  those  then  before  him  had  been  dis- 
posed of  in  which  it  was  decided  that  both  husband  and  wife 
had  violated  their  marital  vows,  and  for  that  reason  neither 
v/as  entitled  to  a  divorce  from  the  other.  No  reference  having 
been  m.ade  to  these  proceedings  in  the  pending  case,  and  no 
reason  having  been  assigned  for  the  omission  to  do  so,  it  was 
entirely  proper  for  the  judge  to  elicit,  on  his  own  motion,  proof 
as  to  the  identity  of  the  parties,  and  it  having  been  admitted 
that  "the  Louisa  Fisher  and  William  L.  Eisher  parties  to  this 
cause  are  the  same  persons  who  were  the  parties  to  the  ante- 
cedent cause,"  the  bill  was  properly  dismissed. 

Decree  affirmed. 


We  have  Ventured  to  make  the  second  point  in  the  syllabus  some- 
what broader  than  anything  which  was  directly  said  in  the  opinion 
of  the  court,  because  the  facts  of  the  case  and  the  action  taken  and 
aflfirmed  are  such  as  necessarily  support  all  that  we  have  inserted 
in  this  point  of  the  syllabus.     Does  it  necessarily  follow  that,  be- 
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cause  both  parties  have  "been  guilty  of  adultery,  that  each  may 
thereafter  connnit  other  acts  of  the  same  character  without  giving 
the  other  anj'  right  to  relief?  As  long  as  both  continue  in  fault, 
doubtless  neither  is  entitled  to  any  relief,  for  neither  can  come  into 
court  with  clean  hands.  But  may  we  not  suppose  that  after  both 
have  been  denied  relief,  one  or  both  may  reform,  and  resolve  not  to 
again  offend?  If  so,  is  the  one  who  keeps  the  good  resolution  en- 
titled to  no  redress  against  the  other  who  breaks  or  never  makes  itf 
It  will  be  observed  in  the  principal  case  that  no  inquiry  was  made 
in  the  trial  court,  except  to  ascertain  that  the  parties  were  the 
same  as  had  been  before  the  court  in  the  original  suit.  Though  the 
record  docs  not  show  this  fact,  it  is  probable  that  the  act  of  adul- 
tery charged  in  the  present  case  was  committed  subsequently  to  the 
former  trial  and  judgment,  and  yet  neither  the  trial  nor  the  appel- 
late court  made  any  inquiry  upon  this  subject,  but  held  the  former 
judgment  to  be  a  sufficient  answer  to  the  present  suit,  and  hence 
affirmed,  whether  consciously  or  not,  that  if  the  two  spouses  had 
once  been  guilty,  neither  could  be  entitled  to  relief  because  of  any 
act  done  by  the  other,  regardless  of  the  date  of  the  complainant's 
former  offenso  or  her  course  of  conduct  since  the  former  trial.  No 
inquiry  was  made  whether  the  parties  since  such  trial  had  resumed 
matrimonial  relations.  Yet,  if  they  were  resumed,  we  assume  that 
each  condoned  the  prior  known  offense  of  the  other,  and  became  en- 
titled to  subsequent  matrimonial  rectitude,  and  also  to  redress  when 
it  was  departed  from  without  his  or  her  fault  or  connivance. 

Divorce. — If  both  husband  and  wife  have  a  right  to  a  divorce  by 
reason  of  the  adultery  of  the  other,  neither  has:  See  the  monographic 
note  to  Decker  v.  Decker,  86  Am.  St.  Eep.  336,  on  recrimination  as  a 
defense  in  divorce  proceedings. 


GETTYSBUllG  NATIONAL  BANK  v.  BROWN. 

[95  Md.  367,  52  Atl.  975.] 
CORPORATIONS— Subscription  to  Capital  Stock— Liability 
for.— Not  Until  the  Whole  Capital  Stock  is  Taken  is  a  subscriber 
liable  to  assessments  or  calls,  unless  there  is  a  provision  to  that  ef- 
fect in  the  recorded  certificate  or  general  law  under  which  the  com- 
pany ig  incorporated,  or  unless  the  subscriber,  Tinowing  that  the 
whole  has  not  been  Subscribed,  attends  meetings  of  the  corporators 
and  votes  for  expenditures  of  money  or  other  acts  which  can  be 
properly  done  only  when  the  subscribers  intend  to  proceed  with  the 
stock  partially   taken  up.     (p.   345.) 

CORPORATIONS— Subscriptions   to    Capital   Stock— Estoppel. 

The  mere  fact  that  a  subscriber  pays  part  of  his  subscription,  know- 
ing that  the  whole  capital  stock  has  not  been  subscribed,  and  that 
the  corporation  is  incurring  debts,  does  not  estop  him  from  setting 
up  the  defense  that  the  capital  stock  has  not  all  been  subscribed 
for.     (p.   346.) 
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CORPORATIONS— Subscriptions  to  Increased  Capital  Stock 
may  be  Enforced,  although  the  -whole  of  the  contemplated  increas* 
has  not  been  subscribed  tor.     (,p.  346.) 

CORPORATIONS— Capital  Stock— When  Deemed  Original  and 
When  Increased. — If,  after  the  original  certificate  of  incorporation 
lias  been  executed,  and  a  certain  number  of  shares  of  stock  have 
been  subscribed  for,  all  the  subscribers  resolve  to  change  the  number 
of  shares  and  the  par  value  of  each  share,  such  change,  when  ef- 
fected, does  not  operate  to  increase  the  capital  stock,  but  obliterates 
the  old  stock,  and  in  lieu  thereof  establishes  another  differing  in 
amount,  number  of  shares,  and  par  value,  and  any  subsequent  sub- 
scription must  be  for  the  stock  as  thus  changed,     (pp.  347,  348.) 

CORPORATIONS— Capital  Stock— Subscription  for,  When 
•Controlled  by  an  Amended  Charter. — If  a  subscription  for  capital 
■stock  is  made  on  a  basis  as  to  amount  and  number  and  value  of 
■shares  different  from  that  fixed  by  the  charter  of  the  corporation,  it 
must  be  regarded  as  a  subscription  to  become  effective  whenever  the 
■corporation  shall  be  authorized  to  issue  stock  of  the  kind  subscribed 
for,  and  it  is  not  material  that  the  amendment  of  the  charter  is 
not  made  until  some  time  after  the  subscription,     (p.  348.) 

Suit  by  a  creditor  of  an  insolvent  corporation  to  recover  on 
his  subscription  made  by  the  defendant  to  the  shares  of  its  cap- 
ital stock.  The  trial  court  rejected  plaintiff's  prayers  for  in- 
structions numbers  1,  2,  4,  5,  and  6,  which  were  as  folloAvs : 

"Plaintiff's  First  Prayer :  That,  by  the  uncontradicted  evi- 
cfence  in  this  case,  the  United  Milk  Producers'  Association  of 
Baltimore  City  was  a  corporation  of  such  a  nabire  that  it  could 
not  be  fairly  presumed  by  any  stockholder  that  it  would  not 
begin  business  until  all  the  authorized  increase  in  capital  stock 
had  been  subscribed  for,  and  that  therefore  the  defense  at- 
tempted to  be  interposed  by  the  defendant  bearing  upon  the 
alleged  nonsubscription  for  the  full  amount  of  said  authorized 
increase  in  capital  stock  is  no  defense  to  the  plaintiff's  suit 
in  this  case. 

"Plaintiff's  Second  Prayer:  The  plaintiff  prays  the  court  to 
instruct  the  jury  that  if  they  find  that  the  United  Milk  Pro- 
clucers'  Association  of  Baltimore  City  is  indebted  to  the  plain- 
tiff on  the  note  in  evidence  in  this  case  and  that  at  the  time 
the  said  indebtedness  was  incurred  the  defendant  was  a  stock- 
holder in  said  corporation  to  the  extent  of  four  hundred  shares  of 
the  par  value  of  one  dollar  per  share,  and  that  the  said  defendant 
has  only  paid  on  account  of  said  subscription  the  sum  of  one 
hundred  and  forty-two  dollars  and  fifty  cents  ($142.50),  then 
the  verdict  of  the  jury  must  be  for  the  plaintiff  in  the  sum  of 
Iwo  liundred  and  fifty-seven  dollars  and  fifty  cents." 
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"Plaintiff's  Fourth  Prayer:  If  the  jury  find  that  the  United 
Milk  Producers'  Association  of  Baltimore  City  was  incorporated 
under  the  general  laws  of  the  state  of  Maryland,  and  the  cap- 
ital stock  of  said  association  as  fixed  in  its  amended  certificate 
of  incorporation  was  not  fully  subscribed  for,  but  also  find  that 
the  said  company  was  indebted  to  the  plaintiff  as  stated  in  the- 
declaration,  and  that  such  indebtedness  occurred  by  the  dis- 
counting by  the  plaintiff  of  the  note  given  in  evidence  in  this 
case,  and  also  find  that  at  the  time  the  defendant  was  a  stock- 
holder in  the  said  company  to  the  extent  of  four  hundred  shares- 
of  the  par  value  of  one  dollar  per  share,  and  that  the  defendant 
}ias  only  paid  on  account  of  his  subscription  to  said  capital 
stock  the  sum  of  one  hundred  and  forty-two  dollars  and  fifty 
cents,  and  further  find  that  whilst  he  was  such  stockholder  the 
defendant,  with  knowledge  of  the  fact  that  the  capital  stock 
of  the  company  had  not  been  fully  taken  and  subscribed  for, 
and  that  the  company  was  engaging  in  business,  purchasing 
property  and  incurring  liabilities,  continued  for  eight  months 
to  ship  milk  to  the  said  company  by  virtue  of  his  right  as  a 
stockholder,  and  to  make  monthly  payments  on  account  of  his 
said  subscription  to  its  capital  stock,  then  such  action  on  his 
part  is  a  waiver  of  any  defense  growing  out  of  the  fact  that 
the  capital  stock  of  the  company  had  not  been  fully  subscribed 
for,  and  the  verdict  of  the  jury  must  be  for  the  plaintiff  to  the 
extent  of  defendant's  subscription  still  remaining  unpaid. 

"Plaintiff's  Fifth  Prayer:  That  the  defendant,  by  signing  the 
stock  subscription  contract  in  evidence  in  this  case,  has  waived 
all  defense  growing  out  of  the  nonfull  subscription  of  the  in- 
creased capital  stock  of  the  United  Milk  Producers'  Association 
of  Baltimore  City. 

"Plaintiff's  Sixth  Prayer:  That  if  the  jury  find,  from  consid- 
eration of  the  charters,  stock  subscription  contract,  the  general 
purposes  of  the  United  Milk  Producers'  Association,  as  testified 
by  the  witness  Crowther  and  the  defendant,  that  the  said  cor- 
poration was  of  such  a  character  that  no  stockholder  could  pre- 
sume that  it  was  not  to  commence  business  until  the  whole 
amount  of  its  increased  capital  stock  was  subscribed  for,  then 
the  nonfull  subscription  of  the  capital  stock  of  said  corpora- 
tion is  no  defense  to  this  suit." 

The  plaintiff's  third  prayer  for  instructions,  which  was  as 
follows,  was  given; 
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"Plaintiff's  Third  Prayer:  The  court,  at  the  request  of  the 
plaintiff,  instructs  the  jury  that  if  they  find: 

"1.  That  the  United  Milk  Producers'  Association  of  Balti- 
more City  was  originally  incorporated  under  the  laws  of  the 
state  of  Maryland  on  or  about  the  sixth  day  of  December,  1899, 
with  an  authorized  capital  stock  of  one  thousand  dollars,  di- 
vided into  two  hundred  shares  of  the  par  value  of  five  dollars 
per  sliare,  and  that  the  said  company,  shortly  after  its  incor- 
poration, during  January,  1900,  before  the  full  amount  of  its 
original  stock  was  subscribed,  organized  by  the  election  of  offi- 
cers, opened  an  office  in  Baltimore  City,  regularly  transacted 
business  and  incurred  indebtedness. 

"2.  That  on  or  about  the  2d  of  March,  1900,  said  corpora- 
tion, by  an  amendment  of  its  charter,  duly  adopted  and  recorded, 
authorized  an  increase  of  its  capital  stock  to  the  amount  of  two 
]\undrcd  and  fifty  thousand  dollars,  and  reduced  the  par  value 
thereof  to  one  dollar  per  share. 

"3.  That  the  defendant,  before  the  discount  by  the  plaintiff 
of  the  note  offered  in  evidence,  hereinafter  mentioned,  sub- 
scribed for  four  hundred  shares  of  the  increased  capital  stock 
of  the  said  United  Milk  Producers'  Association  of  the  par  value 
of  one  dollar  per  share,  and  that  the  defendant,  though  still 
a  stockholder  therein,  has  only  paid  on  account  of  said  sub- 
scription the  sum  of  one  hundred  and  forty-two  dollars  and  fifty 
cents. 

"4.  That  on  or  about  the  twenty-second  day  of  August, 
1900,  the  plaintiff,  in  due  course  of  business,  discounted  the 
note  for  two  thousand  nine  hundred  dollars  drawn  by  the  said 
United  Milk  Producers'  Association,  and  that  the  said  note  was 
not  paid  at  its  maturity  by  the  said  association,  and  that  the 
association  is  now  insolvent,  and  nothing  has  been  paid  on  ac- 
count of  said  note  to  the  plaintiff. 

"Then  their  verdict  must  be  for  the  plaintiff  for  the  amount 
of  defendant's  subscription  remaining  unpaid. 

The  court  granted  defendant's  second  prayer  for  instructions, 
as  follows: 

"Defendant's  Second  Prayer:  That  if  the  jury  shall  find  from 
all  the  evidence  that  the  capital  stock  of  the  United  Milk  Pro- 
ducers' Association  of  Baltimore  City  was  fixed  and  limited  to 
two  hundred  and  fifty  thousand  dollars,  as  testified  to  in  evi- 
dence; and  shall  further  find  that  the  defendant  subscribed  for 
four  hundred  shares  of  said  capital  stock  at  the  times  mentioned 


June,  1902.]     Gettysburq  National  Bank  v.  Brown.       343 

in  evidence;  and  shall  further  find  from  all  the  evidence  that 
said  capital  stock  of  said  corporation  was  never  subscribed  for 
in  full,  and  that  not  more  than  one  hundred  and  eighty- 
seven  thousand  dollars  of  said  capital  stock  was  ever  sub- 
scribed for,  then  the  verdict  of  the  jury  must  be  for  the  defend- 
ant, although  the  jury  may  further  find  from  all  the  evidence 
that  at  the  times  the  said  defendant  subscribed  for  said  capital 
stock  he  knew  the  whole  of  said  capital  stock  had  not  been  sub- 
scribed for,  and  although  the  jury  may  further  find  that  the 
said  defendant,  after  his  said  subscriptions  to  said  capital  stock, 
shipped  his  milk  to  said  United  Milk  Producers'  Association 
of  Baltimore  City,  and  was  credited  by  said  association  every 
month  during  said  shipment  of  milk  to  it  with  five  per  cent  of 
the  total  amount  of  milk  shipped  as  part  payment  of  said  cap- 
ital stock  subscribed  for  by  him,  and  that  defendant  knew  said 
credits  were  being  made  as  aforesaid,  on  his  subscriptions  to 
said  capital  stock,  if  the  jury  so  find,  unless  the  jury  shall  fur- 
ther find  from  all  the  evidence  that  the  defendant,  as  subscriber 
to  the  capital  stock  of  the  said  United  Milk  Producers'  Asso- 
ciation of  Baltimore  City,  intended  that  it  should  proceed  with 
its  business  with  the  stock  of  said  United  Milk  Producers'  As- 
sociation only  partially  subscribed. 

The  defendant's  first  and  third  prayers  for  instructions  were 
rejected.     They  were: 

"Defendant's  First  Prayer:  That  if  the  jury  shall  find,  from 
all  the  evidence,  that  the  capital  stock  of  the  United  Milk  Pro- 
ducers' Association  of  Baltimore  City  was  fixed  and  limited  to 
two  hundred  and  fifty  thousand  dollars,  as  testified  to  in  evi- 
dence; and  shall  further  find  that  the  defendant  subscribed  for 
four  hundred  shares  of  said  capital  stock  at  the  times  mentioned 
in  evidence;  and  shall  further  find  from  all  the  evidence  that 
the  said  capital  stock  of  said  corporation  was  never  subscribed 
in  full,  and  that  not  more  than  one  hundred  and  eighty-seven 
thousand  dollars  of  said  capital  stock  was  ever  subscribed  for, 
then  the  verdict  of  the  jury  must  be  for  the  defendant,  unless 
the  jury  shall  further  find,  from  all  the  evidence,  that  the  de- 
fendant knew  that  the  whole  of  said  capital  stock  had  not  been 
subscribed  for,  and  that  after  such  knowledge  the  defendant  par- 
ticipated in  the  affairs  of  the  said  United  Milk  Producers'  As- 
sociation of  Baltimore  City  in  a  way  which  could  only  be  prop- 
erly done  upon  the  assumption  that  the  subscribers  to  said  cap- 
ital stock  intended  that  the  said  United  Milk  Producers'  Asso- 
ciation of  Baltimore  City  should  proceed  with  its  business  it 


344  American  State  REroRTs,  Vol.  93.     [Maryland, 

the  jury  so  fintl,  with  the  stock  of  said  United  Milk  Producers* 
Association  only  partially  subscribed. 

"Defendant's  Third  Prayer:  That  the  plaintiff  has  offered 
no  evidence  legally  sufficient  of  an  indebtedness  from  the  Milk 
Producers'  Association  to  the  plaintiff,  and  the  verdict  of  the 
Jury  must  be  for  the  defendant. 

W.  Calvin  Chestnut,  Charles  T.  Eeifsnider,  Jr.,  Gans  &  Ha- 
ni an,  E.  Oliver  Grimes,  Jr.,  and  Stuart  S.  Janney,  for  the 
appellant. 

James  A.  C.  Bond,  Guy  W.  Steele,  Benjamin  P.  Grouse, 
Francis  Neal  Parke,  and  John  M.  Eoberts,  for  the  appellee. 

383  PAGE,  J.  This  suit  was  brought  hy  a  creditor  of  the 
United  Milk  Producers*  Association,  an  insolvent  corporation, 
against  the  appellee,  one  of  the  stockholders,  to  enforce  the  lia- 
bility imposed  by  the  sixty-fourth  section  of  article  23  of  the 
Code  of  Public  General  Laws.  This  association  was  incorpo- 
rated, as  appears  from  the  certificate,  on  the  fifth  day  of  Decem- 
ber, 1899.  The  purposes  of  its  creation  were  for  dealing  in 
milk  and  cream  and  the  manufacture  of  the  same  into  butter, 
cheese,  ice-cream,  condensed  milk,  and  other  by-products,  for 
buying,  ^**  selling,  and  exchanging  eggs,  poultry  and  other 
farm  products,  and  the  more  effectually  to  carry  into  execution 
these  objects,  for  buying,  selling,  leasing  and  mortgaging  prop- 
erty of  all  kinds,  real  and  personal,  and  for  improving  the  same 
by  erecting  warehouses  and  cold-storage  plants,  and  for  manu- 
facturing and  selling  ice,  and  doing  all  things  that  may  be  law- 
fully done  in  connection  with  said  main  business.  Its  capital 
stock  was  one  thousand  dollars,  divided  into  two  hundred'  shares 
of  the  par  value  of  five  dollars  each.  After  eleven  shares  of 
the  stock  had  been  subscribed  and  paid  for,  a  meeting  of  the 
stockholders,  eleven  in  number,  each  holding  one  share,  was 
held,  on  the  16th  of  December,  1899,  and  it  was  at  that  time  re- 
solved "that  the  par  value  of  the  shares  ....  be  and  the  same 
is  hereby,  reduced  from  five  dollars  per  share  to  one  dollar  per 
share,  and  that  the  capital  stock  ....  be,  and  the  same  is 
hereby,  increased  from  one  thousand  dollars  to  two  hundred  and! 
fifty  thousand  dollars,  divided  into  two  himdred  and  fifty  thou- 
sand  shares  of  the  par  value  of  one  dollar  each.'*  This  resolu- 
tion, attested  by  the  president,  was  incorporated  in  a  certificate, 
which  is  referred  to  by  the  stockholders  as  "a  certificate  of  the 
amendment  of  its  charter  by  providing  for  a  change  of  the  par 
value  and  number  of  shares  of  its  stock.**    It  was  filed  for  rec- 
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ord  on  the  2d  of  March,  1900.  The  company  was  organized, 
"first  in  December,"  the  precise  time  does  not  appear.  The 
president  testified  it  "started  to  do  business  on  the  15th  of  Jan- 
uary"— "not  before  the  capital  stock  was  authorized,  but  be- 
fore there  was  any  action  on  the  part  of  the  courts  in  granting 
the  charter  to  increase  our  capital  stock."  It  was  after  the 
passage  of  the  resolution  authorizing  a  change  in  the  par  value 
and  number  of  shares,  and  before  the  certificate  was  filed  for 
record,  that  the  appellee  made  his  subscription  for  three  hun- 
dred shares  of  his  stock;  the  remainder  of  his  holdings,  one 
hundred  shares,  was  taken  subsequently.  The  first  subscription 
was  made  some  time  in  January,  before  the  company  had  com- 
menced to  do  business,  at  a  meeting  of  the  stockholders,  who 
then  stated  that  the  capital  stock  was  two  hundred  and  fifty 
thousand  dollars.  He  attended  no  other  meeting;  but  received 
monthly  statements  showing  his  credits  of  five  per  centum  per 
month  on  his  subscription,  '^^^  on  account  of  the  milk  shipped 
by  him.  His  second  subscription  for  one  hundred  shares  was 
made  about  four  months  after  the  first.  He  testified  it  was  not 
made  "at  any  meeting,"  but  "just  at  the  place  where  they  were 
doing  business"  and  that  he  then  subscribed  because  "we  were 
to  ^ve  them  so  much  they  said  of  the  amount  of  milk  we  were 
shipping  and  I  thought  it  was  not  honest  unless  I  paid  them 
five  per  cent  of  the  four  hundred  gallons." 

The  law  applicable  to  the  liability  under  our  statute  of  stock- 
holders of  insolvent  corporations  on  account  of  unpaid  sub- 
Bcriptions  to  the  stock  of  the  company  has  been  stated  by  this 
court  in  a  number  of  cases.  In  Hager  v.  Cleveland,  3G  Md. 
490,  it  was  said:  "As  a  general  rule,  where  the  capital  stock 
and  number  of  shares  are  fixed  in  the  recorded  certificate,  no 
valid  assessments  or  calls  can  be  made  on  subscribers,  until  the 
whole  capital  stock  is  taken,  unless  there  be  a  provision  to  that 
effect  in  the  recorded  certificate  or  general  law,  under  which  the 
company  is  incorporated."  "It  is  a  condition,  however,  which 
the  subscriber  may  waive,"  either  expressly  or  impliedly.  "If 
knowing  that  the  whole  capital  stock  has  not  been  subscribed, 
they  attended  the  meetings  of  the  company,  co-operate  in  the 
votes  for  the  expenditure  of  money,  for  the  purchase  of  prop- 
erty, for  the  making  of  contracts,  and  other  acts  which  only 
could  be  properly  done  upon  the  assumption  that  the  subscribers 
intended  to  proceed  with  the  stock  partially  taken  up,  they 
would  be  estopped  from  setting  up  such  a  defense":  Hughes  v. 
Antietam  Mfg.  Co.,  34  Md.  332. 


346  American  State  EEroiiTs,  Vol.  93.     [Maryland, 

But  as  was  said  in  Garling  v.  Bacchtel,  41  Md.  325,  the  "mere 
fact  that  he  paid  part  of  his  subscription  knowing  that  the  wholo 
capital  stock  had  not  been  paid  in,  and  that  the  company  was 
incurring  debts  for  property  and  materials,  are  not  such  acts 
of  participation  as  to  estop  him  from  setting  up  as  a  defense  in 
this  action  the  partial  subscription  of  the  capital  stock." 

These  rules  apply  to  subscriptions  made  before  and  after  the 
company  is  chartered:  Morrison  v.  Dorsey,  38  Md.  ^^^  472. 
They  are  founded  upon  the  theory  that  the  subscription  is  made 
upon  the  implied  understanding  that  the  entire  amount  of 
stock  fixed  by  the  charter  is  necessary  for  the  successful  prosecu- 
tion of  the  business  for  which  the  company  was  incorporated. 
It  is  not  to  be  supposed  that  a  reasonably  prudent  person  will 
invest  in  a  corporation  which  is  not  to  be  supplied  with  sufficient 
capital  with  which  to  prosecute  its  affairs;  and  therefore  it  is 
that  a  presumption  arises  that  the  amount  fixed  in  the  charter 
shall  be  raised  before  the  corporation  creates  any  liabilities. 

There  is  nothing,  however,  to  be  found  in  the  la-ws  of  this 
etate  that  operates  to  prevent  a  corporation  from  organizing 
and  electing  officers  before  the  whole  amount  fixed  by  the 
charter  has  been  subscribed  and  paid  in;  and  if  after  organiza- 
tion new  subscriptions  are  taken,  the  liability  of  the  stock- 
holders under  section  64  of  article  23  is  not  thereby  defeated. 
It  is  not  the  acquiescence  of  the  stockholder  in  the  organization 
of  the  company  that  per  se  will  estop  him  from  setting  up  as  a 
defense  to  the  claim  of  a  creditor  of  the  corporation  the  fact  of 
the  partial  subscription  of  its  stock ;  but  such  acts  of  participa- 
tion on  his  part  in  the  conduct  of  its  business  as  will  indicate  that 
he  has  consented  to  and  acquiesced  in,  the  company's  proceeding 
in  its  business  before  the  whole  amount  of  its  capital  stock  has 
heen  subscribed. 

These  principles  are  well  settled  in  this  state  and  elsewhere, 
but  because  of  the  reasons  on  which  they  rest  they  can  apply 
•only  to  such  stock  as  is  necessary  for  the  full  organization  of 
the  company.  Between  such  stock  as  may  be  authorized  and 
required  by  the  charter,  that  is  "original"  or  "formative"  stock 
and  "increased  stock"  there  are  substantial  differences:  Balti- 
more City  Pass.  By.  Co.  v.  Hambleton,  77  Md.  346,  26  Atl.  279. 

In  case  of  the  issue  of  increased  stock,  there  are  no  implied 
understandings  that  the  whole  of  the  authorized  issue  shall  be 
subscribed  for:  1  Cook  on  Stock  and  Stockholders,  3d  ed.,  sec 
288,  and  authorities  cited. 
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The  subscribers'  contract  for  such  stock  is  that  he  will  pay 
the  price  agreed  upon  for  the  stock,  and  if  it  is  not  delivered  in 
accordance  with  such  contract,  he  is  liable  at  any  time  to  ^^"^  be 
called  upon  to  pay  whatever  balance  he  may  owe :  Bank  v.  Eaton, 
141  U.  S.  227,  11  Sup.  Ct.  Eep.  984;  Delano  v.  Butler,  118  TJ. 
S.  643,  7  Sup.  Ct.  Eep.  39. 

In  the  last-mentioned  case,  as  well  as  in  Aspinwall  v.  Butler, 
133  U.  S.  610,  10  Sup.  Ct.  Eep.  417,  after  the  company  had 
been  fully  organized,  a  resolution  was  passed  to  increase  the 
stock  in  a  regular  manner,  by  the  board  of  directors,  who  had 
authority  for  that  purpose.  A  part  of  the  stock  finally  re- 
mained unsubscribed  for.  In  the  last-mentioned  case  Aspin- 
wall was  sued  to  recover  from  him  his  subscription.  He  con- 
tended that  inasmuch  as  the  whole  amount  authorized  was  not 
subscribed  for  he  could  withdraw  his  subscription.  The 
court  held  that  there  was  no  express  condition  that  the  indi- 
vidual subscription  should  be  void  if  the  whole  amount  was  not 
subscribed,  and  ^'no  implied  condition  in  law  to  that  effect." 

At  the  time  when  the  appellee  in  this  case  subscribed,  the 
eleven  stockholders  had  determined  by  resolution  passed  at  a 
regular  meeting,  substantially,  that  instead  of  undertaking  to 
do  business  with  a  capital  stock  of  one  thousand  dollars,  at  five 
dollars  per  share,  they  would  surrender  the  provisions  of  their 
charter  that  authorized  that  number  and  amount  of  shares,  and 
in  lieu  thereof  by  the  means  of  an  amendment  or  change  in  the 
original  charter,  organize  another  corporation  which  should  have 
a  capital  stock  of  two  hundred  and  fifty  thousand  shares  at  one 
dollar  per  share.  This  change  when  effected  did  not  therefore 
operate  to  increase  the  number  of  shares  the  company  tlien  had, 
but  it  obliterated  the  old  stock,  and  in  lieu  thereof  substituted 
another,  differing  in  amount,  number  and  par  value.  The  com- 
pany at  the  time  of  and  before  the  adoption  of  this  resolution 
had  done  no  business  and  did  not  propose  to  do  so.  The  sub- 
scription made  by  the  appellee  was  to  the  stock  of  a  company 
that  he  was  assured  would  have  a  capital  of  two  hundred  and 
fifty  thousand  dollars  divided  into  as  many  shares,  each  of  the 
par  value  of  one  dollar.  If  the  concern  in  which  he  was  to  be- 
come a  stockholder  did  not  have  such  a  capital,  then  he  was 
made  the  victim  of  a  fraud.  The  resolution  had  been  passed, 
the  assurances  had  been  given  him,  and  if  the  latter  were  hon- 
estly made,  and  the  resolution  was  to  be  carried  out,  the  appellee 
had  a  right  to  believe  that  ^^^  the  old  company  with  its  limited 
ptock  had  been  changed  or  would  be  changed,  whereby  an  ad- 
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equate  capital  for  the  business  it  proposed  to  engage  in  would 
be  assured.  If  the  charter  had  not  been  amended  or  changed, 
the  company  would  have  had  no  power  to  issue  stock  at  one 
dollar  per  share,  and,  after  the  adoption  of  the  new  charter,  the 
stock  at  five  dollars  per  share  was  out  of  existence.  What,  then, 
was  contemplated  by  the  parties  ?  It  is  clear  that  it  was  under- 
stood there  should  be  such  a  radical  amendment  in  the  charter 
that  its  very  limited  issue  of»stock  at  five  dollars  per  share  should 
be  annulled,  and  its  authority  to  issue  stock  should  be  totally 
changed  as  to  the  aggregate  amount  and  the  par  value  of  its 
shares.  The  amount  of  the  stock  fixed  by  the  new  charter  was 
that  which  it  was  supposed  by  all  parties  would  be  requisite  for 
the  accomplishment  of  the  objects  for  which  the  corporation  was 
created;  and  it  must  therefore  be  presumed  that  it  would  be 
all  subscribed  for,  inasmuch  as  the  purposes  of  the  corporation 
would  fail  unless  it  was. 

The  fact  that  the  change  in  the  charter  was  not  made  until 
some  time  after  the  subscription  of  the  appellee  does  not  affect 
the  legal  aspects  of  the  case.  Had  there  been  no  alteration 
in  the  charter,  the  subscription  would  have  been  of  no  effect, 
for  the  reason  that  there  would  have  been  no  power  to  issue 
a  share  of  stock  of  the  par  value  of  one  dollar.  At  most,  the 
subscription  can  be  regarded  as  an  agreement  on  the  part  of 
the  appellee  to  take  three  hundred  shares  at  one  dollar  per  share, 
whenever  the  corporation  should  be  authorized  to  issue  stock  of 
that  kind  to  the  extent  of  two  hundred  and  fifty  thousand  shares. 
The  power  to  issue  such  stock  amounted  to  a  condition  precedent 
to  the  validity  of  the  subscription.  All  the  rights  of  the  com- 
pany with  respect  to  the  enforcement  of  the  contract  and  of  a 
creditor  of  the  company,  who  cannot  recover  in  an  action  like 
this  unless  the  party  sued  was  a  stockholder  at  the  time  his 
claim  against  the  corporation  was  created,  depended  absolutely 
upon  the  amendment  of  the  charter.  If  this  be  correct,  the 
appellee  did  not  and  could  not  become  a  stockholder  until  the 
change  in  the  charter  had  been  effected,  and  the  *®^  question 
then  would  be  whether  the  stock  authorized  by  the  change  was 
formative  stock.     We  have  already  said   we  think  it  was. 

The  court  below,  upon  the  view  of  the  matter  we  have  stated, 
rejected,  without  error,  the  appellant's  second,  third,  fourth  and 
fifth  prayers.  The  first  and  sixth  prayers  were  also  properly 
rejected.  The  court  could  not  say  as  matter  of  law  that  this 
corporation  was  of  such  a  character  that  no  stockholder  could 
presume  or  that  it  could  not  be  fairly  presumed  by  any  stock" 
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holder,  that  it  would  not  commence  business  until  the  whole 
amount  of  increased  stock  was  subscribed  for. 

There  was  no  error  in  granting  the  defendant's  second  prayer. 
Even  if  the  concluding  clause  of  the  prayer  were  conceded  tc 
be  erroneous,  it  would  not  be  such  error  as  would  entitle  the 
appellant  to  make  complaint  in  this  court.  The  effect  of  it 
was  merely  to  add  another  burden  to  the  defense.  It  could  not 
have  injured  the  appellant's  case. 

Finding  no  error,  the  judgment  will  be  affirmed. 


LIABILITY  TO  OOEPORATIONS  OF  SUBSCEIBEES  TO  THEIB 
CAPITAL  STOCK.* 

L    Scope  of  Note. 

IL    Subscription  to    Stock— Distinguished  from, 

a.  Purchase  of  Stock. 

b.  Agreement  to  Subscribe  for  Stock. 
m.    Eemedies  to  Enforce  Liability. 

a.  In  General. 

b.  Action  to  Enforce  Personal  Liability. 

1.  Where  There  is  an  Express  Promise  to  Pay, 

A.  General  Rule. 

B.  What  Amounts  to  Express  Promise. 

2.  Where  There  is  no  Express  Promise  to  Pay. 

A.  View  that    No   Personal    Action    Main- 

tainable. 

B.  Contrary  View. 

C.  California  Mining  Corporations. 
C    Forfeiture  or  Sale  of  Shares. 

1.  Whether  Exclusive  Eemedy. 

2.  Eight  to  Sue  for  Deficiency  Eemaining  After. 

A.    Under  Statute. 

(1)  Eequirlng   Election  Between   Sale 

and  Action, 

(2)  Permitting  Suit  for  Deficiency. 

(a)  After  Forfeiture. 

(b)  After  Sale. 

(c)  Liability  is  Statutory. 

(d)  Provisions  as  to  Forfeitmre 

and  Sale  Must  be  Strict- 
ly Complied  with. 

*REFKEKNCKS  TO  MONOGRAPHIC  NOTES. 

LlabUItyof  stockholders  to  creditors  of  corporations  for  corporate  debts:  3  Am. 
Bt.  Hep.  808-873. 

The  riRht  of  corporations  to  assess  their  stockholders:  76  Am.  St.  Rep.  12r>-!36. 

Enforcement  in  other  states  of  the  personal  liability  of  stoclsholders:  87  Am.  8t 
Rep.  16H-17,'>. 

Estoppel  of  a  subscriber  to  question  the  validity  of  corporate  organization :  33  Am. 
Bt.  Rep.  1S4-186 

Liability  of  persons  holding  stock  a"5  collateral:  68  Am.  St.  Rep.  .'■)42-.')47. 

Liability  of  stockholders  for  debts  of  norporation:  49  Am.  Dec.  ;^0^^10. 

Actions  and  suits  against  stockholder  for  debts  of  corporation:  43  Am.  Dec.  694- 
703. 

Power  of  courts  to  compel  payment  of  subscriptions  and  levy  and  payment  of  as> 
•e-sments  at  instance  of  creditors  or  insolvent  corporations:  100  Am.  Dec.  552-557. 

Subscriptions  to  corporate  St 'Ck:  81  Am.  Dec.  ;i9.J  402. 

Kature  of  stockholder's  liability  for  debt  of  corporation:  99  Am.  Dec  432-43& 
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B.    In  Absence  of  Statute. 

(1)  After  Forfeiture  of  Shares. 

(2)  After  Sale  of  Shares. 

S.    Not  an  Inherent  Power  of  Corporations. 

4.  Provisions  Relating  to,  Must  be  Strictly  Com- 

plied with. 

5.  Necessity  of  Notice  of  Call  Before, 
d.    Attachment  of  and  Execution  on  Shares. 

IV.    Several  Liability. 
V.    Implied  Conditions  Precedent. 

a.  Organization  of  Corporation. 

b.  Subscription  of  All  Capital  Stock. 

1.  General  Rule. 

2.  Where  Contract  Shows  Contrary  Intent. 

A.  In  Provisions  of  Subscription  Agreement. 

(1)  General  Rule. 

(2)  Effect    of    Express    Unconditional 

Promise  to  Pay. 

B.  In  Statutes. 

(1)  Provision  for  Assessments  Before 

All  Stock  Subscribed. 

(2)  Provision    for    Corporation   Doing 

Business  Before  All  Stock  Sub- 
scribed. 

(3)  Provision     for     Organization     of 

Corporation     Before   All    Stock 
Subscribed. 
8.    Where  Capital  Stock  is  not  Fixed. 

A.  In  General. 

B.  Effect  of  Provision  for  Calls  when  Certain 

Number  of  Shares  are  Subscribed. 
O.    Effect    of   Provision   for   Doing    Business 
When   Certain   Number   of   Shares   are 
Subscribed. 

D.  General  Rule— Amount  of  Capital  Stock 

Must  be  Fixed  and  Subscribed. 

E.  Contrary  View. 

ft.    What  Subscriptions  may  be  Counted. 

A.  In  General. 

B.  Must  be  Binding  on  Subscribers. 

C.  Conditional  Subscriptions. 

D.  Must  be  Bona  Fide. 

5.  Increased  Stock. 

6.  Preliminary  Expenses. 

7.  Where  Subscription  is  for  Particular  Purpose. 

8.  Waiver  of,  or  Estoppel  to  Insist  on  Condition. 

A.  In  General. 

B.  Where  Condition  Imposed  by  Statute. 

C.  What  Amounts  to  Waiver,  etc. 

(1)  In  General. 

(2)  Payment  of  Calls. 

(3)  Acting  as  Stockholders,  etc. 

(4)  Acting  as  Officer,  Director,  etc. 

(5)  Distinction   Between  Waiver  and 

Estoppel. 
C    Calls   and   Assessments. 
1.    Necessity  for. 

A.    Where   Maturity   of   Subscription   or   In- 
stallments Fixed  by  Contract  or  Statute, 
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B.    Where  Maturity  not  Fixed. 

2.  Validity  of— In  General. 

3.  Notice  of. 

A.  Where  Required  by  Statute,  etc. 

B.  Where  not  Required  by  Statute. 
d.    Tender  of  Certificates  of  Stock. 

VL    Who  Liable. 

a.  Subscriber  not  Liable    for  Calls  Made    Before  Sub« 

scription. 

b.  Where  Party  Appearing  on  Books  as  Owner  is  Trus- 

tee, etc. 

c.  On  Transfer  of  Shares. 

1.  General  Rule— Person  Appearing    on    Books    as 

Owner  at  Time  of  Call. 

2.  Bona  Fides  of  Transfer. 

3.  Necessity  of  Express  Promise  by  Transferee  to 

Pay  Subscription. 

4.  Statutory  Provisions. 

5.  Liability  of  Bona  Fide  Transferee, 
Vn.    Defenses. 

a.  Statute  of  Limitations. 

1.  Greneral   Rule— Runs   from  Time   Each   Install- 

ment Is  Payable. 

2.  Doctrine  That  Call  Must  be  Made  Within  Stat- 

utory Period. 

b.  Inability  of  Corporation  to  Deliver  Stock, 

c.  Miscellaneous  Defenses. 
Vm.    Conflict  of  Laws. 

I.    Scope  of  Note. 

It  will  be  noted  that  in  the  principal  case  (Gettysburgh  Nat.  Bank 
V.  Brown,  95  Md.  367,  ante  p.  339,  62  Atl.  975)  the  proceeding  was 
a  suit  by  the  creditor  of  an  insolvent  corporation  to  enforce  against 
a  subscriber  to  the  capital  stock  of  the  corporation  the  statutory- 
liability  for  the  amount  remaining  unpaid  upon  his  subscription.  The 
fact  that  the  plaintiff  was  a  creditor  of  the  corporation  rather  than 
the  corporation  itself  did  not,  however,  present  any  peculiar  ques- 
tion or  in  any  way  influence  the  decision  of  the  questions'  there  in- 
volved. The  liability  of  subscribers  to  corporate  stock  upon  their 
unpaid  subscriptions,  so  far  as  the  rights  of  creditors  are  involved, 
has,  moreover  already  received  exhaustive  discussion  in  this  series 
in  the  extended  note  to  Thompson  v.  Keno  Sav.  Bank,  3  Am.  St. 
Rep.  806-873,  on  the  liability  of  stockholders  to  creditors  of  cor- 
porations for  corporate  debts.  To  reconsider  it  would  be  largely  a 
work  of  supererogation,  and  the  discussion  in  this  note  will  there- 
fore be  confined  to  the  liability  of  subscribers  to  the  corporation  it- 
self. To  a  great  extent  the  principles  are  the  same  as  those  appli- 
cable when  the  corporate  creditors  are  plaintiffs. 

In  order  that  the  note  shall  not  be  unreasonably  extended  it  will 
be  impossible  to  treat  of  all  the  questions  which  affect  the  liability 
of  subscribers  to  corporate  stock.  Matters  concerning  the  formation 
and  validity  of  the  contract  of  subscription — its  formal  requisites, 
the  consideration  necessary  to  support  it,  the  capacity  of  the  par- 


353  Ameiucan  State  Kepouts,  Vol.  93.     [Maryland, 

ties  to  enter  into  it— will  not  be  considered.  Similarly,  matters  such 
as  the  release  or  withdrawal  of  subscribers,  discharge  of  the  liability 
by  payment,  the  effect  of  fraudulent  representations  which  induced 
the  subscription,  the  procedure  and  essentials  of  valid  calls  and  as- 
sessments, etc.,  must  necessarily  be  excluded.  Nor  will  it  be  here 
attempted  to  treat  the  liability  of  a  subscriber  to  particular  kinds 
of  subscription  agreements,  conditional  subscriptions,  those  affected 
by  collateral  parol  agreements,  municipal  subscriptions,  etc.  We 
shall,  however,  consider  the  nature  and  results  of  the  liability  aris- 
ing out  of  the  ordinary  contract  of  subscription  to  the  capital  stock 
of  a  corporation. 

rr.    Subscriptions  to  Stock— Distinguished  From. 

a.  Purchase  of  Stock.— A  contract  of  subscription  to  the  capital 
stock  of  a  corporation  is  to  be  distinguished  from  a  purchase  by  an 
individual  from  a  corporation  of  shares  in  the  capital  stock  of  the 
latter.  A  corporation  may,  under  certain  circumstances,  dispose  of 
its  unissued  stock  by  sale,  and  a  person  may  become  the  owner  of 
shares  by  purchase  or  by  subscription.  Whether  the  contract  is  one 
or  the  other  is  ordinarily  a  question  of  construction,  and  the  fact 
that  the  word  "purchase"  or  ** subscription "  is  used  in  the  contract 
is  by  no  means  conclusive  of  its  nature:  Lincoln  Shoe  Mfg.  Co.  v. 
Sheldon,  44  Neb.  279,  62  N.  W.  480.  "The  difference,"  it  is  said 
in  Kohlmetz  v.  Calkins,  16  App.  Div.  518,  44  N.  Y.  Supp.  1031,  "in 
the  relation  arising  out  of  the  contract  of  membership  resulting  from 
the  original  subscription  to  the  stock  and  that  of  purchase  is  that 
in  one  case  there  is  a  bond  of  union  between  the  shareholders,  and 
in  the  other,  when  the  purchase  price  is  to  be  paid  in  the  future, 
the  contract  is  executory  between  the  parties  to  it."  Practically, 
the  distinction  is  important  as  determining  the  necessity  of  the  issu- 
ance or  tender  of  a  stock  certificate  before  suit  (as  to  this  see  post 
V,  d  ).  See  for  the  cases  in  which  the  distinction  is  recognized, 
Wenple  v.  St.  Louis  etc.  Ky.  Co.,  120  111.  196,  11  N.  E.  906;  Walter 
A.  Wood  Harvester  Co.  v.  Jefferson,  71  Minn.  367,  74  N.  W.  149; 
Lincoln  Shoe  Mfg.  Co.  v.  Sheldon,  44  Neb.  279,  62  N.  VV.  480j  Kohl- 
metz V.  Calkins,  16  App.  Div,  518,  44  N.  Y.  Supp.  1031;  Astoria  etc. 
E.  E.  Co.  V.  Hill,  20  Or.  177,  25  Pac  379. 

b.  Agi cement  to  Subscribe  for  Stock.— Without  attempting  to 
here  consider  the  formal  requisites  of  a  contract  of  subscription  or 
to  discuss  the  much  mooted  question  as  to  when  an  actual  subscrip- 
tion to  the  articles  of  incorporation  or  the  subscription  books  after 
incoiporation  is  necessary,  it  may  be  well  to  note  the  distinction 
made  in  a  number  of  the  cases  between  a  present  subscription  and  a 
mere  agreement  to  subscribe  to  the  stock  of  a  corporation  there- 
after to  be  created.  In  the  one  case  it  is  said  there  is  a  present 
subscription  and  the  rights  and  liabilities  of  a  subscriber  imme- 
diately attach.  In  the  other,  there  is  said  to  be  a  mere  agreement 
to  thereafter  take  shares— to  become  a  subscriber  when  the  books 
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are  opened — a  future  act  is  contemplated  and  until  that  act  is  per- 
formed, whatever  may  be  the  liability  of  the  party  on  his  contract 
to  subscribe  in  the  future,  his  liability  is  not  that  of  a  subscriber. 
''His  promise  is  like  any  othe;  promise  or  agreement  to  purchase  any 

specific   article  of  property On   an   agreement    for    the    sale 

and  purchase  of  stocks,  and  a  refusal  by  the  purchaser  to  take  tne 
stocks,  the  measure  of  damages  ordinarily  might  be  the  ditterence 
between  the  par  value  of  the  stocks  and  their  market  value,  or  be- 
tween them  and  money":  Thrasher  v.  Pike  County  E.  K.  Co.,  25 
111.  393.  See  for  other  cases  recognising  the  distinction,  Quick  v. 
Lemon,  105  111.  578;  Mt.  Sterling  Coal  Eoad  Co.  v.  Little,  77  Ky.  (14 
Bush)  429;  Irwin  Creek  etc.  Turnpike  Co.  v.  Kennecker,  79  Ky. 
552;  Yonkers  Gazette  Co.  v.  Taylor,  51  N.  Y.  Supp.  969,  30  App. 
Div.  334;  Woods  Motor  Vehicle  Co.  v.  Brady,  78  N.  Y.  Supp.  2U3, 
39  Misc.  Eep.  79.  Compare,  also,  Eand  v.  White  Mountains  K.  E.,  40 
N.  H.  79;  Lake  Ontario  etc.  Ey.  Co.  v.  Curtiss,  80  N.  \.  219;  Strasburg 
By.  Co.  V.  EchternacLt,  21  Pa.  St.  220,  60  Am.  Dec.  49;  and  mono- 
graphic note  to  Parker  v.  Thomas,  81  Am.  Dec.  392. 

The  distinction  taken  in  these  cases  has  been  criticised  by  the 
text-writers.  Cook  (Cook  on  Corporations,  4th  ed.  sec.  75)  declaring 
that  it  is  "unsound  on  principle,"  while  Mr.  Thompson  treats  it  as 
altogether  indefensible  (l  Thompson  on  Corporations,  sees.  1164,  il(j5), 
the  true  view  according  to  these  authorities  being  that  what  those 
<5ases  treat  as  an  agreement  to  subscribe  rather  than  a  present  sub- 
scription is  in  fact  a  valid  contract  of  subscription  on  being  ac- 
cepted by  the  corporation,  and  that  no  further  act  of  subscription  is 
necessary  to  render  the  party  a  stockholder. .  To  the  same  effect 
fiee  Nickum  v.  Burckhardt,  30  Or,  464,  47  Pac,  788,  48  Pac.  474. 
Compare,  however,  2  Clark  and  Marshall  on  Corporations,  sec.  442; 
Morawetz  on  Corporations,  2d  ed.,  sec.  49. 

In  Ehey  v.  Ebensburg  etc.  Plank  Eoad  Co.,  27  Pa.  St.  261,  the 
defendant  signed  an  agreement  that  in  the  event  of  a  certain  route 
for  the  plank  road  being  adopted  one  "J.  C.  Isleill  will  subscribe  five 
hundred  dollars  additional  stock,  lor  which  1  hold  myself  personally 
responsible."  Signed,  A.  J.  Ehey.  The  court  very  properly  held 
that  this  was  not  a  contract  of  subscription  at  all,  but  a  mere  agree- 
ment that  another  should  subscribe,  and  that  the  damages  recoverable 
for  its  breach  was  not  the  amount  of  the  contemplated  subscription, 
but  the  difference  between  the  pat  ana  the  market  value  of  the 
£tock. 

III.    Remedies  to  Enforce  Liability. 

».  In  General.— The  nature  of  the  liability  of  a  subscriber  to  the 
capital  stock  of  a  corporation  can,  perhaps,  be  best  considered  by  a 
discussion  of  the  remedies  open  to  the  corporation  on  a  breach  of 
that  contract.  One  of  the  questions  concerning  which  the  authori* 
ties  in  the  various  states  are  not  entirely  harmonious  is  whether  or 
not  the  contract  of  subscription  involves  any  personal  liability  on 
the  part  of  the  subscriber,  and  it  arises  most  frequently  in  conne?- 
Am.  St.   Rep.,  Vol.  93—23 
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tion  with  the  right  of  the  corporation  to  maintain  assumpsit  for  the 
amount  subscribed  or  the  unpaid  balance. 

b.    Action  to  Enforce  Personal  Liability. 
1.    Where  There  is  an  Express  Promise  to  Pay. 

A.  General  Rule. — When  there  is  contained  in  the  contract 
of  subscription  an  express  promise  to  pay  the  personal  liability  of 
the  subscriber  is  admitted  in  all  the  states.  The  provision  need 
not  necessarily  be  in  the  agreement  signed  by  the  subscriber,  but 
may  be  found  in  the  general  law  under  which  the  subscription  is 
made,  and  which  is  impliedly  incorporated  in  the  contract  of  sub- 
scription. A  contract  to  pay  for  the  shares  subscribed  is  supported 
by  a  sufficient  consideration  and  is  binding  on  the  subscriber.  "A 
corporation  may,  in  an  action  at  law,  recover  the  amount  due  for 
its  shares,  or  for  assessments  legally  made  upon  them,  when,  by  it» 
charter  or  other  statute  provision,  a  personal  obligation  is  imposed 
upon  the  holder  to  pay  for  them,  and  when  the  holder  has  made 
an  express  agreement  to  pay  for  them":  Kennebec  etc.  E.  Co.  v. 
Kendall,  31  Me.  470. 

The  proposition  would  seem  a  self-evident  one,  but  its  importance 
results  from  the  holding  in  certain  states— a  holding  to  be  here- 
after considered — that  in  the  absence  of  an  express  promise  to  pay, 
if  the  charter  of  a  corporation  provides  for  the  forfeiture  or  sale  of 
stock  in  the  event  of  nonpayment  of  assessments,  such  remedy  wilt 
be  regarded  as  exclusive,  and  no  implied  promise  to  pay,  supporting 
an  action  of  assumpsit,  will  be  inferred  from  the  mere  contract  of 
subscription.  Where,  however,  the  promise  to  pay  for  the  shares 
is  express,  whether  it  be  contained  in  the  agreement  of  subscrip- 
tion or  results  from  a  provision  in  the  law,  in  contemplation  of 
which  the  subscription  is  made,  a  provision  that  the  stock  may  be 
forfeited  or  sold  for  nonpayment  of  calls  will  not  exclude  the  rem- 
edy of  an  action  at  law  upon  the  promise  to  pay.  Where  there  is 
an  express  promise  to  pay,  the  rigbi  of  the  company  to  forfeit  or 
Bell  the  shares  for  delinquent  calls  is  cumulative  merely  and  does 
not  bar  an  action  of  assumpsit  to  enforce  the  personal  liability  of 
the  ^bscriber:  Barber  v.  Jacksonville  etc.  Plank  Koad  Co.,  6  i'la. 
262;  Kirksey  v.  Florida  etc.  Plank  Eoad  Co.,  7  Fla.  23,  68  Am.  Dec. 
426;  Cross  v.  Pinckneyville  Mill  Co.,  17  111.  54;  Bangor  Bridge  Co. 
V.  McMahon,  10  Me.  478;  South  Bay  Meadow  Dam  Co.  v.  Gray,  30 
Me.  547;  Kennebec  etc.  K.  Co.  v.  Kendall,  31  Me.  470;  Kennebec 
etc.  E.  Co.  v.  Jar  vis,  34  Me.  360;  Bucktield  etc.  E.  Co.  v.  Irish,  39> 
Me.  44;  Penobscot  etc.  E.  Co.  v.  Dunn,  39  Me.  587;  York  etc.  E.  Co. 
V.  Pratt,  40  Me.  447;  Worcester  Turnpike  Co.  v.  Willard,  6  Mass. 
80,  4  Am.  Dec.  39;  Gilmore  v.  Pope,  5  Mass.  491;  Andover  etc.  Turn- 
pike Co.  v.  Gould,  6  Mass.  40,  4  Am.  Dec.  80;  New  Bedford  Turn- 
pike Co.  V.  Adams,  8  Mass.  138,  5  Am.  Dec.  81;  Taunton  etc.  Turn- 
pike Corp.  V.  Whiting,  10  Mass.  327,  6  Am.  Dec.  124;  Salem  Mill 
Dam  Corp.  v.  Eopes,  6  Pick.   (Mass.)    23;  Worcester  City  Hotel  v. 
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Dickinson,  72  Mass,  (6  Gray)  586;  Penobscot  etc.  K.  Co.  v.  Bartlett, 
78  Mass.  (12  Gray)  244,  71  Am.  Dec.  753;  Boston  etc.  E.  Co.  v.  Wel- 
lington, 113  Mass.  79;  Anglo-American  etc.  Co.  v.  Dyer,  181  Mass. 
593,  64  N,  E.  416;  Smitli  v.  Natchez  Steamboat  Co.,  1  How.  (Miss.) 
479;  Franklin  Glass  Co.  v.  Alexander,  2  N.  H.  380,  9  Am.  Dec.  92; 
Littleton  Mfg.  Co,  v.  Parker,  14  N.  H.  543;  New  Hampshire  Cent. 
E,  E,  Co.  V,  Johnson,  30  N.  H.  390,  64  Am.  Dec.  300;  Contoocook 
Val,  E.  R.  Co.  V.  Barker,  32  N,  H,  363;  Piscataqua  Ferry  Co.  v. 
Jones,  39  N,  H.  491;  Eockingham  Bldg.  Co.  v.  Burlingame,  67  N, 
H,  301,  31  Atl.  23;  Ft.  Edward  etc,  Co.  v.  Payne,  17  Barb.  567;  Troy 
etc.  E.  E.  Co.  V.  Kerr,  17  Barb.  581;  Goshen  Turnpike  Co,  v.  Hurtin, 
9  Johns.  217,  6  Am..  Dec.  273;  Dutchess  Cotton  Mfg.  Co.  v,  Davis,  14 
Johns.  238,  7  Am,  Dec,  459;  Connecticut  etc,  E.  E,  Co.  v.  Bailey,  24 
Vt.  465,  58  Am.  Dec.  181. 

B.  What  Amounts  to  Express  Promise.— The  difficulty  here  is  to 
determine  whether  a  particular  form  of  subscription  can  be  said  to 
contain  an  "express  promise"  to  pay  for  the  stock  subscribed. 
"When  the  right  is  given  the  corporation  to  "demand"  the  full 
amount  of  the  shares  subscribed,  this,  it  is  strongly  intimated  in 
Barbee  v.  Jacksonville  etc.  Plank  Eoad  Co,,  6  Fla.  262,  imposes  a  per- 
sonal liability  on  the  subsci'iber  and  gives  the  corporation  the  common- 
law  remedy  by  action  to  enforce  that  liability.  So,  also,  where  the 
charter  provides  that  the  directors  "may  require  payment":  Hart- 
ford etc,  E,  Co.  v.  Kennedy,  12  Conn.  499.  In  Maine  an  agreement  to 
"take"  a  certain  number  of  shares  is  held  not  to  impose  a  liability 
to  pay  for  them,  while  an  agreement  to  "take  and  fill"  a  certain 
number  of  shares  does  impose  such  liability:  Bangor  Bridge  Co. 
V.  McMahon,  10  Me.  478;  Buckfield  Branch  E.  Co.  v.  Irish,  39  Me. 
44;  Penobscot  etc.  K.  Co,  v.  Dunn,  39  Me.  587;  York  etc.  E,  Co. 
V.  Pratt,  40  Me.  447;  and  this  is  applied  in  Penobscot  etc,  E,  Co. 
V.  Bartlett,  78  Mass,  (12  Gray)  244,  71  Am.  Dec,  753,  although  Bige- 
low,  J.,  expressed  the  doubt  of  the  court  on  the  correctness  of  this 
interpretation  were  it  an  original  question.  In  Kennebec  etc.  E. 
E.  Co.  V.  Kendall,  31  Me.  470,  the  contract  of  subscription  contained 
no  express  promise  to  pay  for  the  shares,  but  the  charter  authorized 
the  corporation  to  "make  and  collect  such  assessments  on  the  shares 
of  such  capital  stock  as  may  be  deemed  expedient,  in  such  manner 
as  shall  be  prescribed  in  the  by-laws,  * '  Nevertheless,  it  was  held  that 
the  corporation  could  not  by  by-laws  impose  a  personal  liability  on 
the  shareholder  for  a  balance  due  after  a  sale  of  the  shares  on  which 
assessments  were  delinquent:  See,  also,  Jay  Bridge  Corp,  v.  Wood- 
man, 31  Me,  573;  Belfast  etc.  E,  E,  Co,  v.  Moore,  60  Me,  561. 
(If,  on  the  other  hand,  there  is  a  promise  to  pay  in  the  Subscription 
agreement,  a  by-law  which  simply  authorizes  a  sale  of  the  shares 
doe«  not  thereby  exclude  the  remedy  by  action  to  enforce  the  sub- 
scriber's personal  liability:  Kennebec  etc,  E,  E,  Co,  v.  Jarvis,  34 
Me.  360.)  These  instances  sufficiently  show  the  difficulty  of  deter- 
mining whether  a  particular  subscription  can  be  said  to  contain  an 
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"express"  promise,  and  for  other  cases  in  which  the  question  has 
been  considered  the  reader  is  referred  to  those  cited  in  the  preceding 
paragraph. 

2.  Where  There  Is  no  Express  Promise  to  Pay. 
A.  View  That  no  Personal  Action  Maintainable.— As  already  sug- 
gested, where  there  is  no  express  promise  to  pay  in  the  contract  of 
subscription  the  courts  of  the  various  states  are  not  in  harmony  as  to 
whether  any  personal  liability  arises  from  the  mere  agreement  of 
subscription.  According  to  the  doctrine  held  in  certain  of  the  New 
England  states,  a  subscription  to  the  stock  of  a  corporation  raises 
no  implied  promise  to  pay  for  them,  at  least  where  a  remedy  of 
forfeiture  or  sale  is  provided  by  the  charter  in  the  event  that  the 
stibscriber  becomes  delinquent  in  the  payment  of  assessments.  In  the 
view  of  these  courts  such  a  remedy  is  exclusive,  and  unless  there  is 
an  express  promise  to  pay,  no  action  lies  against  the  subscriber  to 
recover  the  unpaid  amount  of  his  subscription.  "It  is,"  says 
Parsons,  C.  J.,  in  Andover  etc.  Turnpike  Co.  v.  Gould,  6  Mass.  40, 
4  Am.  Dec.  80,  "a  rule  founded  in  sound  reason  that  when  a  stat- 
ute gives  a  new  power  and  at  the  same  time  provides  the  means  of 
executing  it,  those  who  claim  the  power  can  execute  it  in  no  other 
way.  When  we  find  a  power  in  the  plaintiffs  to  make  the  assess- 
ments, they  can  enforce  the  payment  in  the  method  directed  by  the 
statute,  and  not  otherwise;  and  that  method  is  by  the  sale  of  the 
delinquent's  shares. 

The  basis  of  this  doctrine  is,  therefore,  that  by  naming  one  rem- 
edy the  legislature  must  have  intended  to  confine  the  corporation 
to  that  remedy,  and  that  those  who  subscribe  to  the  stock  of  such 
a  corporation  cannot  be  supposed  to  have  intended  to  assume  a  per- 
sonal liability  in  the  absence  of  an  express  promise.  The  limita- 
tions upon  the  application  of  the  doctrine  which  flow  from  its  origin 
have  not,  as  is  pointed  out  in  Hartford  etc.  Ey.  Co.  v.  Kennedy, 
12  Conn.  499,  525,  always  been  observed;  and  the  cases  In  those 
States  in  which  the  doctrine  is  upheld  are  generally  understood  and 
cited  as  sustaining  the  general  proposition  that  no  personal  liability 
results  from  a  contract  of  subscription  which  contains  no  "express" 
promise  to  pay  for  the  shares  subscribed  for.  In  the  absence  of 
such  a  promise,  assumpsit  cannot  be  maintained.  Such  is  the  doc- 
trine of  the  courts  of  Delaware,  Maine,  Massachusetts  and  Mew 
Hampshire:  See  Odd  Fellows  Hall  Co.  v.  Glazier,  5  Har.  (Del.)  172; 
Bangor  Bridge  Co.  v.  McMahon,  10  Me.  478;  Bangor  House  v.  Hinck- 
ley, 12  Me.  385;  Kennebec  etc.  Ry.  Co.  v.  Kendall,  31  Me.  470; 
Penobscot  etc.  E.  Co.  v.  Dunn,  39  Me.  587;  Andover  etc.  Turnpike 
Co.  v.  Gould,  6  Mass.  40,  4  Am.  Dec.  80;  Andover  etc.  Turnpike  Corp. 
▼.  Hay,  7  Mass.  102;  New  Bedford  etc.  Turnpike  Corp.  v.  Adams, 
g  Mass.  138,  5  Am.  Dec.  81;  Franklin  Glass  Co.  v.  White,  14  Mass. 
86;  Cutler  Middlesex  Factory  Co.  31  Mass.  (14  Pick.)  483;  Atlan- 
tic Cotton  Mills  v.  Abbott,  63  Mass.  (9  Cush.)  423;  Mechanics'  ±'oun- 
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dry  etc.  Co.  v.  Hall,  121  Mass.  272;  Franklin  Glass  Co.  v.  Alexander, 
2  N.  H.  380,  9  Am.  Dec.  92;  Littleton  Mfg.  Co.  v.  I'arke,  14  N.  H. 
543;  New  Hampshire  Cent.  E.  Co.  v.  Joiinson,  30  N.  H.  390,  64  Am. 
Dec.  300;  White  Mountains  E.  Co.  v.  Eastman,  34  N.  H.  124;  iShat- 
tuck  V.   Bobbins,  68  N.  H.  565,  44  Atl.  694. 

In  New  York  and  in  Pennsj'lvania  cases  are  to  be  found  in  which 
*  the  same  doctrine  is  recognized.  See,  for  instance,  Ft.  Edward  etc. 
Plank  Eoad  Co.  v.  Payne,  17  Barb.  567;  Belmont  Park  Assn.  v. 
Zoller,  6  Pa.  Co.  Ct.  Eep.  266;  and  compare  Delaware  etc.  Naviga- 
tion Co.  V.  Sanson!,  1  Binn.  70.  But  these  are  undoubtedly  opposed 
to  the  weight  of  authority  and  to  the  settled  law  in  these  states:  Small 
V.  Herkimer  Mfg.  Co.,  2  N.  Y.  330;  Buffalo  &  N.  Y.  Cent.  K.  Co.  v. 
Dudley,  14  N.  Y.  336;  Eensselaer  etc.  Plank  Eoad  Co.  r.  Barton, 
16  N.  Y.  457,  note  (compare  Seymour  v.  Sturgess,  26  N.  Y.  134); 
Dayton  v.  Borst,  31  N.  Y,  435;  Northern  E.  Co.  v.  Miller,  10  Barb. 
260;  Troy  &  B.  E.  Co.  v.  Tibbits,  18  Barb.  297;  Eastern  Plank  Eoad 
Co.  V.  Vaughan,  20  Barb.  155;  Eensselaer  etc.  Plank  Eoad  Co.  v. 
Wetsel,  21  Barb.  56;  Odgensburgh  etc.  E.  Co.  v.  Frost,  21  Barb.  541j 
Johnson  v.  Albany  etc.  E.  Co.,  40  How.  Pr.  193;  Sagory  v.  Dubois^^ 
,  3  Sand.  Ch.  466;  In  re  Long  Island  E.  E.  Co.,  19  Wend.  37,  32  AnT.. 
Dec.  429;  Merrimac  Min.  Co.  v.  Levy,  54  Pa.  Sf.  i:i27,  93  Am.  Dec. 
697;  Bavington  v.  Pittsburgh  etc.  E.  Co.,  34  Pa.  St.  358. 

In  Connecticut  etc.  K.  E.  Co.  v.  Bailey,  24  Vt.  465,  58  Am.  Dec. 
181,  the  supreme  court  of  Vermont,  relying  upon  the  cases  in  Mas- 
sachusetts, held  that  in  the  absence  of  an  express  promise  to  pay 
for  the  shares  subscribed,  if  the  character  of  the  corporation  pro- 
vided for  forfeiture  of  the  stock,  that  remedy  was  exclusive  and 
no  action  could  be  maintained  against  the  subscriber  on  any  im- 
plied promise.  There  was,  however,  an  express  promise  to  pay  in 
that  case,  and  the  remark  of  the  court  that  assumpsit  could  not 
bo  based  on  an  implied  promise  was  a  mere  dictum  and  was  over- 
ruled as  such  in  Windsor  Electric  Light  Co.  v.  Tandy,  66  Vt.  248, 
44  Am.  St.  Eep.  838,  29  Atl.  248.  The  court  in  the  later  case  held 
that  a  promise  to  pay  must  be  implied  from  a  subscription,  and  that 
an  action  might  be  had  thereon  notwithstanding  that  a  statutory 
remedy  by  forfeiture  existed.  The  latter  remedy  was  regarded  as 
cumulative  merely. 

B.  Contrary  View.— The  rule  supported  by  the  great  weight  of 
authority  is  that  a  contract  of  subscription  to  the  capital  stock  of 
a  corporation  imposes  an  obligation  to  pay  for  such  stock  although 
there  is  no  promise  in  terms  to  do  so.  In  Northern  E.  E.  Co.  v. 
Miller,  10  Barb.  260,  a  subscription  contract  is  said  to  be  an  "ex- 
press promise  to  pay  for  the  shares  thus  taken."  A  more  frequent 
and  a  more  accurate  statement  is  that  from  a  contract  of  subscrip- 
tion to  a  certain  number  of  shares  of  the  capital  stock  of  a  cor- 
poration, a  promise  to  pay  therefor,  unless  expre-ssly  excluded  by 
the  terms  of  the  contract,  will  be  implied  whether    it    be    termed 
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"express"  or  "implied."  ITowever,  a  personal  liability  is  held 
to  arise  froai  the  contract  of  subscription  and  this  liability  is  en- 
forceable by  an  action  at  law. 

Hartford  etc.  E.  R.  Co.  v.  Kennedy,  12  Conn.  499,  is  the  leading 
case  announcing  this  holding.  Huntington,  J.,  there  considers  the 
question  at  lencrth,  saying:  "An  answer  to  a  single  inquiry  disposes 
of  the  principal  and  most  important  point  in  the  present  case.  Did 
the  defendant,  by  becoming  and  continuing  a  stockholder  in  this 
company,  incur  a  personal  obligation  to  pay  the  installments  re- 
quired by  the  directors,  in  the  manner  prescribed  by  the  charter, 
on  the  shares  of  stock  by  him  originally  subscribed,  and  held  by 
him,  at  the  time  such  installments  were  called  for  and  were  due? 
We  think  such  an  obligation  was  created;  and  that  the  law,  coin- 
ciding, in  this  case,  with  justice  and  good  faith,  will  enforce  it.  It 
is  true  a  promise  to  pay  in  precise  terms  does  not  appear  to  have 
been  made.  The  defendant  has  not  affixed  his  signature  to  an  in- 
strument which  contains  the  words,  'I  promise  to  pay';  but  he  has 
done  an  equivalent  act.  He  has  contracted  with  the  plaintiffs'  to 
become  a  member  of  their  corporation  and  to  be  interested  in  their 
stock  to  the  extent  of  one  hundred  dollars  for  each  share  assigned  to 
him,  if  that  amount  be  required.  This  contract  has  been  executed 
on  the  part  of  the  plaintiffs.  The  shares  which  he  has  agreed  to 
take,  and  for  which  a  certificate  of  stock  has  been  delivered  to  him, 
are  part  of  a  moneyed  capital.  They  are  to  be  paid  for  in  money; 
and  by  voluntarily  becoming  a  member  of  the  corporation  under 
the  provisions'  of  this  charter,  an  implied  assumpsit  arises  to  pay 
the  installments,  on  the  terms,  conditions  and  limitations  mentioned 
in  the  charter We  are  unable  to  discover  the  slightest  differ- 
ence in  principle,  between  the  case  of  an  individual  'wlio  voluntarily 
becomes  a  stockholder  by  agreeing  to  receive  and  actually  receiving 
the  stock,  consisting  in  money,  without  superadding  in  terms'  a 
proniisa  to  pay  for  it,  and  one  where  such  promise  is  expressly  made. 
In  both  cases,  the  corporation  contract  to  sell  or  transfer  to  the 
stockholder  a  specified  interest  in  their  corporate  funds,  called 
shares;  in  both,  the  stockholder  agrees  to  receive  it;  in  both,  there 
is  the  same  legal  consideration— on  the  part  of  the  corporation,  the 
expenses  incurred  by  them,  and  a  reliance  upon  the  engagement  that 
the  installments  will  be  paid  to  enable  them  to  proceed  in  their 
undertaking;  on  the  part  of  the  stockholder,  the  benefit  received 
by  him,  by  his  interest  in  the  road,  and  his  right  to  receive  a  pro- 
portion of  the  profits  of  the  enterprise." 

Accordingly,  so  far  as  the  question  has  arisen,  it  is  held  in  all 
but  the  four  states  already  considered  (Delaware,  Maine,  Massachu- 
setts and  New  Hampshire— ante,  III,  b,  2,  A)  that  a  subscription 
to  the  stock  of  a  corporation  is  a  promise  not  merely  to  take,  but 
also  to  pay  for  the  shares  subscribed,  and  upon  this  promise  the  sub- 
scriber is  personally  liable  to  the  extent  of  the  par  value  of  such 
shares,  collectible  at  such  times  as  may  be  prescribed  in  the  charter 
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or  agreement  of  subscrif)tion:  Beene  v.  Cahawba  etc.  Ky.  Co.,  3  Ala. 
660;  Selma  etc.  E.  E.  Co.  v.  Tipton,  5  Ala.  787,  39  Am.  Dec.  344;  Ven- 
tura etc.  Ey.  Co.  v.  Collins  (Cal.),  46  Pac.  287  (see,  also,  San  Joaquin 
etc.  Co.  V.  Beecher,  101  Cal.  70,  35  Pac.  349);  Hartford  etc.  E.  Co. 
V.  Kennedy,  12  Conn.  499;  "Ward  v.  Griswoldville  Mfg.,  16  Conn. 
593;  Banbury  etc.  E.  Co.  v.  Wilson,  22  Conn.  435;  Kirksey  v.  Flor- 
ida etc.  Plank  Eoad  Co.,  7  Fla.  23,  68  Am.  Dec.  426;  Branch  v.  Au- 
gusta Glass  Works,  95  Ga.  573,  23  S.  E.  128;  Milton  v.  Clayton,  54 
Iowa,  425,  37  Am.  Eep.  213,  6  N.  W.  685  (see,  also,  Western  Imp.  Co. 
V.  Des  Moines  Nat.  Bank,  103  Iowa,  455,  72  N".  W.  657);  Instone  v. 
Frankford  Bridge  Co.,  5  Ky.  (2  Bibb)  576,  5  Am.  Dec.  638;  Fry 
V.  Lexington  etc.  E.  Co.,  59  Ky.  (2  Met.)  314;  Gill  v.  Kentucky  etc. 
Gold  etc.  Min.  Co.,  70  Ky.  (7  Bush)  635;  Cucullu  v.  Union  Ins.  Co., 
2  Bob.  (La.)  573;  Succession  of  Thomson,  46  La.  Ann.  1074,  15  South. 
379;  Hughes  v.  Antietam  Mfg.  Co.,  34  Mo.  316;  Dexter  etc.  Plank 
Road  Co.  V.  Millerd,  3  Mich.  91;  Carson  v.  Arctic  Min.  Co.,  5  Mich. 
288;  Atlantic  Dynamite  Co.  v.  Andrews,  97  Mich.  466,  56  N.  "Vv.  858; 
Greenville  &  C.  E.  Co.  v.  Cathcart,  4  Eich.  (S.  C.)  89;  East  Ten- 
nessee etc.  E.  Co.  V.  Gammon,  37  Tenn.  (5  Sneed)  567;  West  Nashville 
Planing  Mill  Co.  v.  Nashville  Sav.  Bank,  86  Tenn.  252,  6  Am.  St. 
Eep.  835,  6  S.  W.  340;  Puget  Sound  etc.  E.  Co.  v,  Ouellette,  7  Wash. 
265,  34  Pac.  929;  Kummins  v.  WMlson,  8  W.  Va.  584;  Upton  v.  Tribil- 
cock,  91  U.  S.  45;  Webster  v.  Upton,  91  U.  S.  6?;  American  Alkali 
Co.  V.  Campbell,  113  Fed.  398.  See,  for  cases  in  New  York,  Pennsyl- 
vania and  Vermont,  ante.  111,  b,  2,  A. 

C.  California  Mining  Corporations.— It  is  held  in  In  re  South 
Mountain  Consol.  Min.  Co.,  14  Fed.  347,  8  Saw.  306,  affirming  5  Fed. 
403,  7  Saw.  30,  that  a  California  mining  corporation  is  in  view  of 
the  statutes  and  customs  of  that  state  sui  generis,  so  far  as  concerns 
the  personal  liability  of  a  subscriber  to  its  stock  to  pay  par  value 
tlierefor.  In  entering  into  a  contract  of  subscription  to  the  stock 
of  such  a  corporation,  no  such  liability  wag  intended,  the  court  held, 
and  the  statute  imposed  none.  This  holding  is  restricted  in  Califor- 
nia to  mining  corporations  (Harmon  v.  Page,  62  Cal.  448),  and  has 
not  elsewhere  been  received  with  favor,  tlie  cases  affirming  it  being 
considered  either  as  based  upon  a  local  custom  and  statute  or  as 
enunciating  an  unsound  principle:  See  Atlantic  Dynamite  Co.  v. 
Andrews,  97  Mich.  466,  56  N.  W.  858  (distinguishing  Young  v.  Erie 
Iron  Co.,  65  LFich.  129);  Kelly  v.  Clark,  21  Mont.  291,  53  Pac.  959; 
Gilkie  v.  Dawson  Town  and  Gas  Co.,  46  Neb.  333,  64  N.  W.  978,  1097. 

c.  Forfeiture  or  Sale  of  Shares. 
1.  Whether  an  Exclusive  Remedy.— The  rule  in  those  states  which 
hold  that  there  is  no  promise  to  pay  derivable  by  implication  from 
a  mere  subscription  arose,  as  we  have  seen  (supra.  111,  a,  2,  A),  from 
a  holding  that  where  forfeiture  or  sale  of  the  shares  was  provided  for 
In  the  charter  as  a  remedy  when  assessments  become  delinquent  that 
remedy  was,  in  the  absence  of  an  express  promise  to  pay,  exclusive. 
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According,  however,  to  the  great  weight  of  authority,  the  principle 
that  a  subscription  implies  a  promise  to  pay  for  the  subscribed  shares, 
it  is  immaterial  that  the  charter  provideaf  a  remedy  by  forfeiture 
or  sale.  Such  a  provision  is  construed  as  cumulative  merely,  and  not 
as  exclusive  of  the  remedy  of  an  action  at  law.  These  cases  do  not 
recognize  the  distinction  made  in  Massachusetts  and  the  other  states 
adopting  the  Massachusetts  rule,  that  while  an  express  promise  will 
support  an  action  of  assumpsit,  although  the  charter  supplies  another 
remedy  (forfeiture  or  sale),  no  promise  to  pay  can  be  implied  where 
another  remedy  is  supplied.  "If,"  says  Huntington,  J.,  in  Hartford 
etc.  R.  Co.  V.  Kennedy,  12  Conn.  499.  "the  thirteenth  section  pro- 
vides the  only  remedy  to  enforce  the  payment,  and  therefore  ex- 
cludes an  implied  promise  to  pay,  it  is  not  readily  perceived  why 
it  should  not  cause  an  express  promise  to  be  legally  inoperative. 
There   is   no  other    consideration    to    support    the    latter    than    that 

which  sustains  the  former If ,  in  consequence  of  the  particular 

remedy  provided,  there  is  no  legal  presumption,  from  the  admitted 
facts,  that  the  stockholders  intended  to  become  personally  responsi- 
ble, how  can  the  same  facts  sustain  an  express  promise,  where  the 
same  remedy  may  be  applied?" 

The  doctrine  upheld  by  the  weight  of  authority,  therefore,  is  that 
a  provision  for  forfeiture  or  sale  of  the  shares  on  the  subscriber  be- 
coming delinquent  in  his  payment  therefor,  is  cumulative  merely,  and 
does  not  operate  to  take  away  the  remedy  afforded  by  the  common 
law.  "It  clearly  can  make  no  difference  in  the  application  of  this 
doctrine,  whether  the  promise,  upon  which  the  common-law  remedy 
by  action  is  founded,  be  express  or  implied":  Selden,  J.,  in  Buffalo 
etc.  Ey.  Co.  v.  Dudley,  14  N.  Y.  336.  To  the  same  effect,  see  Beene 
V.  Cahawba  etc.  E.  Co.,  3  Ala.  660 j  Carlisle  v.  Cahawba,  4  Ala.  70; 
Selma  etc.  Ey.  Co.  v.  Tipton,  5  Ala.  787,  39  Am.  Dec.  344;  San 
Joaquin  Land  etc.  Co.  v.  Beecher,  101  Cal.  70,  35  Pac.  349;  San  Ber- 
nardino Inv.  Co.  V.  Merrill,  108  Cal.  490,  41  Pac.  487;  Stockton  etc. 
Works  V.  Hauser,  109  Cal.  1,  41  Pac.  809  (the  California  cases  are 
under  a  statute  expressly  permitting  an  election  between  remedy  by 
action  or  by  sale  of  delinquent  shares) ;  Hartford  etc.  Ey.  Co.  v,  Ken- 
nedy, 12  Conn.  499;  Mann  v.  Cooke,  20  Conn.  178;  Glenn  v.  Busey, 
5  Mackey  (D.  C),  233;  Kirksey  v.  Florida  etc.  Plank  Eoad  Co.,  7 
Fla.  23,  68  Am.  Dec.  426;  Hightower  v.  Thornton,  8  Ga.  486,  52  Am. 
Dec.  412;  Eaymond  v.  Caton,  24  111.  123;  Mandel  v.  Swan  Land  etc. 
Co.,  154  111.  177,  45  Am.  St.  Eep.  124,  40  N.  E.  462;  "Western  Imp.  Co. 
V.  Des  Moines  Nat.  Bk.,  103  Iowa,  455,  72  N.  W.  657  (under  statute) ; 
Instone  v.  Frankfort  Bridge  Co.,  5  Ky.  (2  Bibb)  576,  5  Am.  Dec.  638; 
Gill  v.  Kentucky  etc.  Min.  Co.,  70  Ky.  (7  Bush)  635;  Mexican  Gulf 
E.  Co.  V.  Viavant,  6  Eob.  (La.)  305;  New  Orleans  etc.  S.  S.  Co.  v. 
Briggs,  27  La.  Ann.  318;  Dexter  etc.  Plank  Eoad  Co.  v.  Millerd,  » 
Mich,  91;  Buffalo  etc.  R.  Co.  v.  Dudley,  14  N.  Y.  336;  Rensselaer  etc. 
Plank  Road  Co.  v.  Barton,  16  N.  Y.  457,  note;  Eensselaer  v.  Wetsel, 
21  Barb.  56;  Northern  E.  Co.  v.  Miller,  10  Barb,  260;  Troy  etc.  Ey. 
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Co.  V.  Tibbits,  18  Barb.  297;  Ogdensburgh  E.  &  C.  E.  Co.  v.  JbVost,  21 
Barb.  541;  Western  E.  Co.  v.  Avery,  64  N.  C.  491;  Merrimac  Min.  Co. 
V.  Levy,  54  Pa.  St.  227,  93  Am.  Dec.  697;  Greenville  etc.  K.  Co.  v. 
Cathcart,  4  Eich.  (S.  C.)  89;  Northeastern  etc.  Ey.  Co.  v.  Rod- 
riguez, 10  Eich.  278;  Stokes  v.  Lebanon  etc.  Turnpike  Co.,  25  Tenn. 
(6  Humph.)  241;  Windsor  Electric  Light  Co.  v.  Tandy,  66  Vt. 
248,  44  Am.  St.  Eep.  838,  29  Atl.  248  (overruling  dictum  in  Connec- 
ticut etc.  Ey.  Uo.  v.  Bailey,  24  Vt.  465,  58  Am.  Dec.  181;  Puget  Sound 
etc.  E.  Co.  V.  Ouillette,  7  Wash.  265,  34  Pac.  929;  American  Alkali 
Co.  V.  Campbell,  113  Fed.  398;  Eockville  etc.  Turnpike  Eoad  v.  Max- 
well, 2  Cranch    C.  C.  451,  Fed.  Caa.  No.  11,985. 

2.  Eight  to  Sue  for  Deficiency  Remaining  After. 
A.  Under  Statute. — While,  therefore,  a  provision  in  the  general 
law  or  the  charter  of  a  corporation  giving  to  the  latter  the  remedy 
of  forfeiture  or  sale  of  the  shares  of  delinquent  subscribers,  is  not, 
by  tho  weight  of  authority,  exclusive  of  the  right  to  bring  an  action 
to  recover  the  amount  subscribed,  the  question  remains  whether  the 
corporation  can  do  both.  Can  it  both  forfeit  or  sell  the  shares  and 
bring  a  personal  action  against  the  subscriber  to  recover  any  defi- 
ciency which  may  remain  unpaid? 

(1)  Requiring  Election  Between  Sale  and  Action.— In  many  cases 
this  is  settled  by  statutory  provisions  which  in  terms  either  permit 
a  suit  after  forfeiture  or  sale,  or  else  compel  an  election  between 
remedy  by  suit  and  by  forfeiture  or  gale.  Of  the  latter  class  the 
California  statute  is  an  instance.  It  provides  for  a  declaration  that 
certain  stock  is  delinquent,  but  that  *  *  on  the  day  specified  for  de- 
claring the  stock  delinquent,  or  at  any  time  subsequent  thereto,  and 
before  the  sale  of  the  delinquent  stock,  the  board  of  directors  may 
elect  to  waive  further  proceedings  under  this  chapter  [i.  e.,  by  sale 
of  shares]  for  the  collection  of  delinquent  assessments,  or  any  part 
or  portion  thereof,  and  may  elect  to  proceed  by  action  to  recover  the 
amount  of  the  assessment  and  the  costs  and  expenses  already  in- 
curred, or  any  part  and  portion  thereof":  Cal.  Civ.  Code,  sec.  349. 
The  statutes  of  that  state  make  no  express  provision  for  a  suit  for 
any  delinquency  which  may  remain  unpaid  after  a  sale  of  the  shares, 
and  it  is  probable  that  the  section  quoted,  when  construed  in  con- 
nection with  its  context,  would  be  held  to  prevent  both  a  sale  and 
a  suit  to  recover  an  assessment  on  any  particular  shares.  In  order 
to  bring  a  personal  action  to  recover  the  delinquent  assessment,  "or 
any  part  or  portion  thereof,"  a  waiver  of  the  right  to  proceed  by 
Sale  must  be  made  as  required  by  the  section.  So  strictly  is  it  con- 
strued that  where  the  corporation  has,  by  failure  to-  make  publica- 
tion of  the  statutory  notice  of  sale,  lost  its  right  to  sell  the  stock, 
it  is  held  that  the  corporation  cannot  then  elect  to  waive  further 
proceedings  by  sale  and  to  proceed  by  action,  although  the  attempted 
"election"  is  made  within  the  period  referred  to  in  the  section 
quoted.     "A  right  of  election  between  two  remedies,"  says  Ham- 
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son,  J.,  in  San  Bernardino  Inv.  Co.  v.  Merrill,  108  Cal.  490,  41  Pac. 
487,  "which  is  conferred  upon  the  condition  of  relinquishing  one  of 
the. remedies  by  some  positive  act,  must  be  exercised  while  both  of 
the  remedies  are  open.  Unless  there  is  a  remedy  to  relinquish,  there 
is  no  place  for  an  election."  Having  lost  the  right  to  make  the 
sale  by  failure  to  make  due  publication,  there  was  no  place  for  an 
"election,"  and  the  corporation  could  not,  therefore,  bring  suit  upon 
the  delinquent  subscription. 

(2)  Permitting  Suits  for  Deficiency.^ 
(a)  After  Forfeiture. — Statutory  or  charter  provision  of  the 
other  class  referred  to,  those  in  which  the  right  to  sue  for  the  defi- 
ciency after  a  forfeiture  or  sale  is  expressly  given,  are  far  more 
frequent.  These  ordinarily  provide  simply  that  on  failure  of  the 
subscriber  to  pay  the  installments  of  his  subscription  as  they  be- 
come payable,  the  corporation  shall  have  power  to  forfeit  his  stock, 
the  subscriber,  notwithstanding  such  forfeiture,  being  liable  to  the 
corporation  for  all  calls  owing  upon  such  shares  at  the  time  of  for- 
feiture; or,  as  is  more  frequent,  shall  have  power  to  sell  his  shares 
and  recover  from  the  subscriber  any  deficiency  remaining  unpaid  by 
the  proceeds  of  the  sale.  For  an  instance  of  the  first  class— that 
where,  notwithstanding  a  forfeiture  of  the  delinquent's  shares  to  the 
corporation,  he  remains  liable  for  all  calls  up  to  the  time  of  for- 
feiture, see  Mandel  v.  Swan  Land  etc.  Co.,  154  111.  177,  45  Am.  St. 
Kep.  124,  40  N.  E.  462,  reversing  51  111.  App.  204.  In  that  case  it 
is  held  that  while  an  express  statutory  provision  governing  a  foreign 
corporation  which  subjects  a  subscriber  both  to  personal  liability 
and  to  forfeiture  of  his  shares  will  be  enforced,  such  a  provision  is 
in  conflict  with  the  current  of  legislation  in  this  country,  and  can- 
not depend  on  a  by-law  merely,  but  must  exist  in  the  act  under 
which  the  foreign  corporation  was  incorporated. 

(b)  After  Sale.— The  more  equitable  provision  that  the  subscriber 
shall  be  personally  liable  for  any  deficiency  remaining  after  a  sale 
of  his  shares  to  pay  delinquent  assessments  is  not  an  uncommon 
one:  See,  for  instance,  Danbury  etc.  Ey.  Co.  v.  Wilson,  22  Conn.  435; 
York  etc.  Ey.  Co.  v.  Eitchie,  40  Me.  425;  York  etc.  Ey.  Co.  v.  Pratt, 
40  Me.  447;  Lewey's  Island  Ey.  Co.  v.  Bolton,  48  Me.  451,  77  Am. 
Dec.  236;  Somerset  Ey.  Co.  v.  Clarke,  61  Me.  379;  Murphy  v.  Jfa- 
tapsco  Ins.*  Co.,  6  Md.  99;  Portland  etc.  Ey.  Co.  v.  Graham,  52  Mass. 
(11  Met.)  1;  Stoneham  Branch  Ey.  Co.  v.  Gould,  68  Mass.  (2  Gray) 
277;  Lexington  etc.  Ey.  Co.  v.  Staples,  71  Mass.  (5  Gray)  520; 
Troy  etc.  E.  Co.  v.  Newton,  74  Mass.  (8  Gray)  596;  Athol  etc. 
E.  Co.  V.  Inhabitants  of  Prescott,  110  Mass.  213;  Western  Ey. 
Co.  V,  Avery,  64  N.  C.  491;  Elizabeth  City  Cotton  Mills  v.  Dunstan, 
121  ^'.  C.  12,  61  Am.  St.  Eep.  654,  27  S.  E.  1001;  Grays  v.  Lynchburg 
etc.  Turnpike  Co.,  4  Eand.  (Va.)  578.  Such  a  provision,  it  is  held  in 
Western  Ey.  Co.  v.  Avery,  64    N.  C.  491,  and    Stakes    v.  Lebanon 
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etc.  Turnpike  Co.,  25  Tenn.  (6  Humph.)  241,  is  cumulative  merely, 
and  does  not  prevent  a  suit  for  the  entire  amount  due  on  the 
subscription.  That  is,  the  corporation  may  either  sue  for  the 
entire  amount  due  or  it  may  sell  the  shares  for  what  they  will  bring 
and  maintain  an  action  for  the  unpaid  deficiency.  But  where  the 
statute  permits  either  a  sal©  of  the  delinquent  shares  and  a  recov- 
ery of  the  deficiency  or  a  forfeiture  of  the  shares  and  a  transfer  of 
them  to  any  responsible  person  who  will  subscribe  for  the  same,  the 
corporation  must  adopt  one  of  the  two  modes  of  procedure.  It  con- 
not  take  both  since  they  are  inconsistent:  Athol  etc.  E.  Co.  v.  in- 
habitants of  Prescott,  110  Mass.  213. 

(c)  Liability  is  Statutory. — Where  the  general  law  or  the  charter 
of  a  corporation  expressly  provides  that  after  the  sale  of  the  shares 
of  a  delinquent  stockholder,  action  may  be  brought  to  enforce  against 
him  a  personal  liability  for  the  deficiency,  the  action  is  based  upon 
a  statutory  liability,  and  not  upon  the  original  agreement  of  sub- 
scription. "The  action  is  not  brought  upon  the  promise  in  the  sub- 
scription to  pay  the  assessments  from  time  to  time,  as  they  might 
be  made.  It  is  not  upon  an  open  executory  contract  to  take  and 
pay  for  two  shares.  But  it  is  based  upon  the  statute  liability  which 
arises  only  after  legal  assessments  and  a  neglect  to  pay,  and  a  sale 
for  nonpayment  and  a  deficiency  after  applying  the  proceeds  of 
sale":  Lewey's'  Island  E.  Co.  v.  Bolton,  48  Me.  451,  77  Am.  Dec. 
236.  To  the  same  effect,  see  Somerset  R.  Co.  v.  Clarke,  61  Me.  379; 
IJucksport  &  B.  11.  Co.  v.  Buck,  65  Me.  536. 

(d)  Provisions  as  to  Forfeiture  and  Sale  Must  be  Strictly  Com- 
plied with. — The  liability,  then,  arising  upon  the  statute,  the  stat- 
ute must  bo  strictly  complied  with,  and  the  remedy  of  forfeiture 
or  sale  pursued  in  strict  accordance  with  the  requirements  of  the 
statute,  before  there  arises  any  personal  liability  to  pay  the  defi- 
ciency remaining.  If  tb*  sale  is  required  to  be  made  by  order  of 
the  directors,  it  must  be  so  made  or  no  liability  for  the  deficiency 
attaches:  York  etc.  lly.  Co.  v.  Kitchie,  40  Me.  4l'o.  If  it  is  required 
to  lo  at  public  auction,  a  private  sale  will  not  sulfice:  Lewey's  island 
E.  Co.  v.  Bolton,  48  Me.  451,  77  Am.  Dec.  236;  Portland  etc.  liy.  Co. 
V.  Graham,  52  Mass.  (11  Met.)  1.  Notice  must  be  given  wlicn  and 
in  the  manner  required  by  the  statute  and  by-laws:  Lexington  etc. 
E.  Co.  V.  Staples,  71  Mass.  (5  Gray)  520;  Portland  etc.  Ry.  Co.  v. 
Graham,  52  Mass.  (11  Met.)  1;  and  if  one  of  the  assessments  for  the 
failure  to  pay  which  the  sale  was  had,  was  void,  there  can  be  no 
recovery  of  any  deficiency:  Lewey's  Islana  E.  Co.  v.  Bolton,  48  Me. 
451,  77  Am.  Dec.  236;  Stoneham  Branch  E.  Co.  v.  Gould,  68  Mass.  (2 
Gray)  277.  In  Stokes  v.  Lebanon  etc.  Turnpike  Co.,  25  Tenn.  (6 
Humph.)  241,  it  is  held  that  where  the  corporation  has  power  to  sell 
the  stock  foi  each  call  as  it  becomes  delinquent  and  to  sue  for  the 
deficiency,  if  any,  it  must  do  so  as  each  successive  call  becomes  de- 
linquent,  and   canuot   wait    until   all   the   c:ills   are   made,   to   employ 
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this  remedy.     The  case  is  criticised  in  2  Thompsou  on  Corporations, 
flection  1773. 

Where  the  statute  provides  for  a  sale  and  the  recovety  of  the 
balance  due,  there  may  be  a  recovery,  although  the  stock  is  not 
sold,  if  it  was  exposed  for  sale,  but  not  sold,  because  there  were 
no  bidders:  Grays  v.  Lynchburg  etc.  Turnpike  Co.,  4  Hand.  (Va.) 
578.  Similarly,  if  the  provision  is  that  the  stock  shall  be  forfeited 
and  transferred  to  any  person  applying  for  it,  this  imposes  no  duty 
on  the  company  to  offer  it  for  sale,  and  failure  to  do  so  will  not 
prevent  recovery  from  the  subscriber  under  the  statute  for  the 
amount  due:  Murphy  v.  Patapsco,  6  Md.  99. 

B.    In  Absence  of  Statutes. 

(1 )     After  Forfeiture  of  Shares.— Where  the  statute   or   charter 
does  not  in  terms  confer  upon  the  corporation  the  privilege  of  suing 
to  recover  the  calls  or  assessments  due  at  the  time  of  forfeiture,  not- 
withstanding  such   forfeiture,   the   question   whether   the   subscriber 
remains  liable  for  such  assessments  arises.     As  we  have  seen  (ante, 
III,  c),'  the  mere  existence  of  the  right  to  forfeit  on  nonpayment  is 
cumulative,  and  does  not   exclude  the  remedy   of   an  action   on  the 
Subscription.     By  the  weight  of  authority,  however,  the  exercise  of 
the  right — that  is,  the  actual  forfeiture  of  the  shares— bars  (in  the 
absence  of  statute)    any  further  action  for  the  amount  due  on  the 
contract   of   subscription.     The   remedy   of   forfeiture  may   therefore 
be  termed  "alternative"  rather  than  "cumulative"  with  respect  to 
the  other  remedy  by  action  at  law.     Where  the  former  is  given  the 
corporation   may,   in   most   states    (see   ante,   111,   c),   pursue   either; 
but  it  cannot,  in  the  absence  of  statute,  pursue  both.     The  right  to 
forfeit  the  stock  is  treated  not  as  a  mortgage  or   security  of  the 
stock  for  the  unpaid  subscription,  but  gives  to  the  subscription  con- 
tract  the  nature   and  incidents   of   a   conditional   sale.     "The   effect 
of  a  strict  forfeiture  is   to   rescind  the   sale,   and  thereby   condemn 
the  stock  to  the  use  of  the  company,  regardless  of  its  value,  or  the 
amount  of  the  payments  which  have  been  made  upon  it.     The  call 
may  be  for  five  dollars,  and   the  value  of  the  stock  one   hundred 
dollars,  yet  this  difference  between  the  call  and  the  value  is  abso- 
lutely  lost   to   the  stockholder,   and   goes   to  increase   the   resources 
of  the  company.     For  these  reasons,   and  as  the  remedy  is  optional 
with  the  company,  there  is  propriety  in  holding  that  the  sale  is  con- 
ditional, and  that  the  forfeiture  satisfies  all  arrears  of  calls":   Car- 
son V.  Ar<'tic  Min.  Co.,  5  Mich.  288. 

This  theory  that  the  right  reserved  to  forfeit  the  shares  on  the 
nonpayment  of  calls  makes  the  sale  a  conditional  one  is  well  stated 
by  Gardiner,  J.,  in  the  leading  case.  Small  v.  Herkimer  Mfg. 
Co.,  2  N.  Y.  S.'iO  (reversing  Herkimer  Mfg.  Co.  v.  Small,  21  Wend. 
273):  "The  snip  was  in  effect  conditional,  with  a  right  reserved  te 
the  vendor  to  r'-^'qim  the  |»roperty  upon  nonpayment  of  any  install- 
ment of  tue  |M...  .....se  money.      When  such  right  is  exercised,  it  is  al» 
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ways  a  bar  to  any  further  claim  against  the  vendee  upon  his  con- 
tract." In  the  absence  of  statute,  therefore,  while  the  existence  of 
the  right  to  forfeit  for  delinquent  assessments  is  not  a  bar  to  an 
action  on  the  subscription  for  unpaid  installments,  the  exercise  of 
the  right  is  a  bar  to  such  an  action:  Allen  v.  Montgomery  B.  Co., 
11  Ala,  437;  Macon  etc,  R,  Co.  v.  Vason,  57  Ga.  314;  Mandel  v.  Swan 
Land  etc.  Co.,  154  111.  177,  45  Am.  St.  Kep.  124,  40  N.  E.  462;  Mexi- 
can Gulf  Ry.  Co.  V.  Viavant,  6  Rob.  (La.)  305;  Small  v.  Herkimer 
Mfg.  Co.,  2  N.  Y.  330  (reversing  Herkimer  Mfg.  Co.  v.  Small,  21 
Wend.  273);  Buffalo  etc.  Ry.  Co.  v.  Dudley,  14  N.  Y.  336;  JSlorthern 
Ry.  Co.  V.  Miller,  10  Barb.  260;  Ogdensburg  etc.  R.  Co.  v.  Frost,  21 
Barb.  541;  Johnson  v,  Albany  etc.  R.  Co.,  40  How.  Pr,  193;  Rutland 
etc.  Ry,  Co,  v.  Thrall,  35  Vt.  536;  Ashton  v.  Burbank,  2  Dill.  435, 
Fed.  Cas.  No.  582;  Giles  v.  Hutt,  3  Ex.  18;  Great  Northern  Ry.  Co.  v. 
Kennedy,  4  Ex.  417.  The  language  in  the  early  Alabama  case 
of  Selma  etc.  R.  R.  Co.  v.  Tipton,  5  Ala.  787,  39  Am.  Dec.  344,  so 
far  as  it  may  be  opposed  to  this  rule,  is  obviously  obiter  dicta,  relies 
upon  the  overruled  case  of  Herkimer  Mfg.  Co.  v.  Small,  21  Wend. 
273  (in  2  N.  Y.  330),  and  to  that  extent  must  itself  be  regarded  as 
in  effect  overuled  by  Allen  v.  Montgomery  R.  Co.,  11  Ala.  437. 

(2)  After  Sale  of  Shares.— "Where  the  provision  is  not  for  a  for- 
feiture of  delinquent  shares  to  the  company,  but  for  a  sale  of  such 
shares  to  extinguish  the  delinquency,  the  effect  is  otherwise.  The 
power  to  sell  docs  not  make  the  subscription  contract  a  conditional 
sale,  but  is  regarded  rather  as  in  the  nature  of  a  mortgage  or  pledge. 
"The  sale  is  a  foreclosure,  upon  which  the  company  can  only  make 
the  amount  of  the  calls — the  surplus',  if  any,  going  to  the  de- 
faulter": Carson  v.  Arctic  Min.  Co.,  5  Mich.  288.  The  rule,  however, 
works  both  ways,  and  the  delinquent,  while  entitled  to  any  surplus 
there  may  be,  is  also  liable  for  any  deficiency  that  may  remain  af- 
ter the  sale.  The  difference  between  a  provision  for  a  strict  for- 
feiture, and  one  for  a  sale  and  the  return  to  the  debtor  of  any  sur- 
plus, is  the  difference  between  a  conditional  sale  and  a  mortgage.  In 
the  former,  the  vendor  cannot  take  advantage  of  the  forfeiture  and 
also  sue  for  part  of  the  purchase  price,  while  in  the  latter  the  stock 
•old  is  treated  as  security  only,  and  the  delinquent  is  entitled  to 
any  surplus  and  liable  for  any  deficiency:  Succession  of  Thomson, 
46  La.  Ann.  1074,' 15  South.  379;  Carson  v.  Arctic  Min.  Co.,  5 
Mich.  288;  Merrimac  Min.  Co.  v.  Bagley,  14  Mich.  501;  Atlantic 
Dynamite  Co.  v.  Andrews,  97  Mich.  466,  56  N.  W.  858.  See,  also, 
Danbury  etc.  R.  Co.  v.  Wilson,  22  Conn.  435;  Great  Northern  &y. 
Co.  v.  Kennedy,  4  Ex.  417.  In  Instone  v.  Frankfort  Bridge  Co.,  5 
Ky.  (2  Bibb')  576,  5  Am.  Dec.  638,  the  court  held  that  a  provision 
giving  a  corporation  the  right  to  sell  the  shares  of  a  delinquent  sub- 
scriber, and  requiring  any  overplus  to  be  held  for  such  subscriber 
did  not  prevent  recovery  on  the  subscription  where  there  had  been 
no  sale,  but  merely  an  unsuccessful  attempt  to  sell.  The  court, 
however,   went   further,   saying:    "Had   the   shares  been   sold,   their 
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right  to  sue  the  defendant  would  without  doubt  have  been  de- 
stroyed." So  far  as  this  may  be  intended  to  deny  the  right  in  such 
a  case  to  sue  for  a  deficiency,  it  is  obviously  an  obiter  dictum,  and 
seemingly  opposed  to  the  weight  of  authority. 

In  two  New  Hampshire  cases  it  is  said  that  in  the  absence  of  an 
express  promise  to  pay  for  the  stock  subscribed  there  can  be  no  per- 
sonal action  "until  the  subscribers'  shares  have  been  sold  to  pay  the 
assessment":  Shattuek  v,  Bobbins,  68  N.  H.  565,  44  Atl.  694;  Rock- 
ingham Bldg.  Co.  v.  Burlingame,  67  N.  H.  301,  31  Atl.  23  (quoting 
New  Hampshire  B.  E.  Co.  v.  Johnson,  30  N.  H.  390,  403,  64  Am,  Dee. 
300.  The  implication  that  an  action  to  secure  a  personal  judgment 
against  a  subscriber,  who  has  not,  expressly  promised  to  pay,  can 
be  maintained  either  before  or  after  a  proceeding  to  sell  his  shares, 
is,  it  seems,  opposed  to  the  rule  which  prevails  in  New  Hampshire 
(see  ante,  III,  b,  2,  A).  That  state  adheres  to  the  Massachusetts 
doctrine  in  this  regard,  and  in  the  latter  jurisdiction  no  personal  lia- 
bility attaches  in  the  absence  of  an  express  promise  to  pay  "even 
if  the  sum  received  from  a  sale  of  his  shares  according  to  the  statute 
has  not  satisfied  the  assessment  due  upon  it":  Mechanic's  Foundry 
and  Machine  Co.  v.  Hall,  121  Mass,  272. 

3.  Not  an  Inherent  Power  of  Corporations.— The  power  to  forfeit 
or  sell  the  shares  of  stock  of  a  subscriber  for  delinquent  assessments 
is  not  inherent  in  a  corporation.  Forfeiture  or  sale  in  such  a  case 
IS  a  remedy  unknown  to  the  common  law,  and  the  power  to  apply  it 
must  be  derived  from  the  general  law  or  the  charter  of  the  corpora- 
tion. A  mere  grant  of  the  power  ' '  to  pass  by-laws  not  inconsistent 
with  existing  law"  will  not  suffice:  In  re  Long  Island  B.  B.  Co.,  19 
Wend.  37,  32  Am.  Dec.  429.  The  power  is  not  to  be  implied  from 
such  general  provisions,  nor  is  it  incidental  to  the  general  powers 
of  a  corporation,  but  must  come  from  a  particular  grant:  Westcott 
v.  Minnesota  Min.  Co.,  23  Mich.  145;  Minnehaha  Driving  Park  Assn. 
v.  Legg,  50  Minn.  333,  52  N.  W.  898;  Henkel  v.  Pioneer  Sav.  etc.  Co., 
61  Minn.  35,  63  N.  W.  243;  In  re  Long  Island  B.  B.  Co.,  19  Wend. 
37,  32  Am,  Dec.  429;  Elizabeth  City  Cotton  Mills  v.  Dunston,  121  N. 
C.  12,  61  Am.  St.  Eep.  654,  27  S.  E.  1001;  Budd  v.  Multnomah  St. 
By,  Co.,  15  Or.  413,  15  Pac.  659;  Morris  v.  Metalline  Land  Co.,  164 
Pa.  St.  326,  44  Am.  St.  Bep.  614,  30  Atl.  240;  Chase  v.  East  Ten- 
nessee etc.  By.  Co.,  73  Tenn.  (5  Lea)  415;  Cartwright  v.  Dickinson, 
88  Tenn.  476,  17  Am.  St.  Bep.  910,  12  S.  W.  1030;  Baht  v.  Sevier 
Min.  Co.,  18  Utah,  290,  54  Pac.  889;  Schwab  v.  Frisco  Min.  Co.,  21 
Utah,  258,  60  Pac.  940;  Clise  Investment  Co.  v.  Washington  Sav. 
Bank,  18  Wash.  8,  50  Pac.  575.  See,  also,  Lesseps  v.  Architects'  Co., 
4  La.  Ann.  316. 

4.  Provisions  Relating  to  Must  be  Strictly  Complied  with,— Being, 
therefore,  a  mere  creature  of  ^  statute,  the  power  to  forfeit  or  sell 
shares  of  stock  must  be  pursued  in  the  stricter  accordance  with  the 
terras  of  the  statute.     If  the  statute  provides  that  the  corporation 
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shall  have  power  to  make  by-laws  providing  for  such  sale,  the  pas- 
sage of  valid  by-laws  is  an  essential;  and  a  resolution  which  affects 
but  one  subscriber  and  has  not  the  general  operation  necessary  to  a 
by-law,  cannot  sustain  a  forfeiture  or  sale:  Isfester  v.  Murphy  Mfg. 
Co.,  95  111.  App.   105;   Budd   v.  Multnomah   St.   Ky.   Co.,   15   Or.  413, 

15  Pac.  659;  Clise  In  v.  Co.  v.  Washington  Sav.  Bank,  18  Wash.  8,  5& 
Pae.  575.  A  provision  allowing  a  sale  will  not  authorize  a  forfeit- 
ure: Minnehaha  Driving  Park  Assn.  v.  Legg,  50  Minn.  333,  52  N.  W. 
898;  Henkel  v.  Pioneer  Sav.  etc.  Co.,  61  Minn.  35,  63  N.  W.  243.  If 
the  statute  requires  a  public  sale,  a  private  sale  will  not  be  sufficient  j 
notice  must  be  given  as  required  by  statute,  and  in  general  all  the 
proceedings  leading  up  to  or  involving  a  forfeiture  or  sale  of  de- 
linquent shares  must  comply  strictly  with  the  statutory  require- 
ments: See,  in  addition  to  the  cases  above  cited,  Westcott  v.  Minne- 
sota Min.  Co.,  23  Mich.  145;  Eastern  Plank  Road  Co.  v.  Vaughan,  29 
Barb.  155;  Mitchell  v.  Vermont  Copper  Min.  Co.,  47  How.  Pr.  218; 
Germantown  Pass.  Ey.  Co,  v.  Pi  tier,  60  Pa.  St.  124,  100  Am.  Dec.  546; 
Morris  v.  Metalline  Land  Co.,  164  Pa.  St.  326,  44  Am.  St.  Rep.  614, 
30  Atl.  240;  Eaht  v.  Sevier  Min.  Co.,  18  Utah,  290,  54  Pac.  889; 
Schwab  v.  Frisco  Min.  Co.,  21  Utah,  258,  60  Pac.  940;  Johnson  v. 
Lyttle's  Iron  Agency,  L.  E.  5  Ch.  Div.  687;  Clarke  v.  Hart,  6  H.  L. 
Cas.  633.  In  the  last  case.  Lord  Chelmsford  says:  "It  is  unneces- 
sary to  advert  to  the  principle  that  forfeitures  are  strictissimi  juris, 
and  that  parties  who  Seek  to  enforce  them  must  exactly  pursue  all 
that  is  necessary  in  order  to  enable  them  to  exercise  this  strong 
power":  See,  also,  ante.  III,  c,  2,  A,  (2),  (d). 

5.  Necessity  of  Notice  of  Call  Before.— Where  notice  of  the  call 
is  required  by  statute  before  a  forfeiture  or  sale  can  be  had,  such 
notice  must,  under  the  rule  just  considered,  be  given,  and  in  strict 
compliance  with  the  statute.  Even,  however,  in  the  absence  of  stat- 
ute, a  notice  that  a  call  or  assessment  has  been  made  is  necessary  to 
authorize  a  forfeiture  or  sale  for  nonpayment  of  the  assessment: 
Hill  V.  Nisbet,  100  Ind.  341;  Lake  Ontario  etc.  R.  R.  Co.  v.  Mason, 

16  N.  Y.  451;  Eastern  Plank  Road  Co.  v.  Vaughan,  20  Barb.  155; 
Rutland  etc.  R.  Co.  v.  Thrall,  35  Vt.  636.  See,  in  this  connection, 
McDowell  V.  Chicago  Steel  Works,  124  ill.  491,  7  Am.  St.  Rep.  381, 
16  N.  E.  454.     And  see  post,  V,  c,  3. 

d.  Attachment  of  and  Execution  on  Shares.— A  discussion  of  the 
lien  of  a  corporation  upon  its  subscribed  stock  is  outside  the  scop© 
of  this  note.  Where,  however,  the  corporation,  by  issuing  an  ordi- 
nary certificate,  has  lost  the  seller's  lien  dependent  on  possession,  if 
no  statutory  lien  is  involved,  the  corporation  may  attach  the  prop- 
erty of  the  delinquent  subscriber  under  a  statute  allowing  an  at- 
tachment where  no  lien  exists:  Lankershim  Ranch  Land  etc.  Co.  v. 
Herberger,  82  Cal.  600,  23  Pac.  134.  And  in  Clise  Investment  Co.  v. 
Washington  Sav.  Bank,  18  Wash.  8,  50  Pac.  575,  it  ia  held  that  a 
judgment  against  a  subscriber  for  unpaid  assessments  may  be  satis- 
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fied  by  execution  on  his  shares,  the  execution  lien  being  subject  to 
the  lien  of  a  pledgee  with  whom  the  subscriber  has  pledged  the  stock. 

IV.     Several  Liability. 

The  fact  that  a  subscription  is  made  upon  the  same  instrument  as 
Jther  subscriptions  does  not  make  the  liability  of  the  various  sub- 
scribers a  joint  one.  Each  contracts  for  himself  with  the  corpora- 
tion, the  contract  of  each  is  a  several  one,  and  the  resultant  liabil- 
ity is  likewise  several:  Curry  v.  Woodward,  53  Ala.  371;  Ghio  v. 
Beard,  11  Mo.  App.  21;  Orynski  v.  Loustannan  (Tex.),  15  S.  W.  674. 
See,  also,  Burnap  v.  Sylvania  Butter  Co.,  7  Ohio  N.  P.  217. 

V.  Implied  Conditions  Precedent, 
a.  Organization  of  Corporation.— A  mibscription  to  the  capital 
stock  of  a  corporation,  whether  made  before  or  after  incorporation, 
imposes  liability  upon  the  subscriber  only  when  certain  conditions 
precedent,  implied  from  the  very  nature  of  the  contract,  have  been 
performed.  Of  these  implied  conditions,  one  of  no  little  importance 
is  the  requirement  that  the  corporation  shall  have  a  legal  organ- 
ization. The  right  of  a  stockholder  to  resist  liability  on  his  sub- 
scription because  of  a  failure  to  organize  a  corporation  or  a  de- 
fective organization  is,  however,  considered  at  some  length  in  the 
monographic  note  to  People  v.  Montecito  Water  Co.,  33  Am.  St.  Bep. 
176-186,  on  the  defective  formation  of  corporations,  and  for  a  con- 
sideration of  the  particular  question  here  involved  the  reader  is 
referred  to  that  note  at  page  184.  As  to  the  estoppel  of  a  subscriber 
or  stockholder  to  question  the  validity  of  corporate  organization  in 
a  suit  by  corporate  creditors  to  enforce  payment  of  unpaid  sub- 
flcriptions,  see  monographic  note  to  Thompson  v.  Beno  Sav.  Bank,  3 
Am.  St.  Kep.  806,  873,  at  p.  827. 

b.  Subscription  of  All  Corporate  Stock. 
1.  General  Rule. — One  of  the  most  important  of  the  conditions 
precedent  to  a  subscriber's  liability  which  are  implied  from  the  con- 
tract of  subscription  is  that  relating  to  the  amount  of  capital  stock 
which  must  be  taken  before  the  liability  attaches.  It  is  a  general 
and  well-settled  rule.  Subject  to  a  few  qualifications  only  (to  be 
"hereinafter  considered),  that  where  the  capital  stock  of  a  corpora- 
tion is  fixed,  ft  is  implied  in  every  contract  of  subscription,  as  a 
•condition  precedent  to  liability  thereunder,  that  all  the  capital  stock 
must  be  subscribed.  Until  all  the  capital  stock  is  subscribed,  pay- 
ment of  his  subscription  or  any  part  thereof  cannot  be  required  of 
any  subscriber.  "It  is,"  says  Chief  .Tustice  Shaw,  in  Stoneham 
Branch  Ry.  Co.  v.  Gould,  68  Mass.  (2  Gray)  277,  "a  rule  of  law  too 
well  settled  to  be  now  questioned  that  when  the  capital  stock  and  the 
number  of  shares  are  fixed  by  the  act  of  incorporation  or  by  any 
by-law  passed  conformably  to  the  act  of  incorporation,  no  assessment 
can  be  lawfully  made  on  the  share  of  any  subscriber  until  the  whole 
cumber  of  shares  has  been  taken." 
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The  rule  rests  on  the  very  substantial  bases  of  public  policy  and 
the  protection  of  the  rights  of  individual  members.  As  is  pointed 
out  in  International  etc.  Assn.  v.  Walker,  88  Mich.  62,  49  N.  W.  1086, 
the  capital  stock  of  a  corporation  is  a  trust  fund  for  creditors,  but 
to  be  a  fund  at  all  it  must  be  fully  subscribed.  "A  corporation 
without  subscribed  capital  would  be  a  mere  buoble,  without  respon- 
sibility, and  liable  to  do  great  mischief  in  the  mercantile  world,  put- 
ting forth  false  bases  of  credit,  and  preying  upon  the  community  by 
reason  of  such  deception." 

The  protection  of  the  rights  of  the  individual  subscriber  is  an 
even  more  cogent  reason  for  the  rule.  "When  a  man  subscribes  a 
share  to  a  stock  to  consist  of  one  thousand  shares,  in  order  to  carry 
on  some  designated  enterprise,  he  binds  himself  to  pay  a  thousandth 
part  of  the  cost  of  such  enterprise.  If  only  five  hundred  are  sub- 
scribed for,  and  he  can  have  no  assurance  which  he  is  bound  to  ac- 
cept that  the  remainder  will  be  taken,  he  would  be  held,  if  liable  to 
assessment,  to  pay  a  five  hundredth  part  of  the  cost  of  the  enter- 
prise, besides  incurring  the  risk  of  an  entire  failure  of  the  enterprise 
itself,  and  the  loss  of  the  amount  advanced  toward  it":  Stoneham 
Branch  Ky.  Co.  v.  Gould,  68  Mass.  (2  Gray)  277. 

The  general  rule  is  supported  by  an  almost  unbroken  line  of 
authorities,  so  lengthy  as  to  render  the  citation  of  all  here  impractic 
able:  See  Arkadelphia  Cotton  Mills  v.  Trimble,  54  Ark.  316,  15  S.  W 
776;  Santa  Cruz  E.  Co.  v.  Schwartz,  53  Oal.  106;  San  Bernardino  Inv, 
Co.  V.  Merrill,  108  Cal.  490,  41  Pac.  487;  Stearns  v.  Sopris,  4  Colo 
App.  191,  35  Pac.  281;  Hendnx  v.  Academy  of  Music,  73  Ga.  437 
AUman  v.  Havana  etc.  R.  Co.,  88  111.  521;  McCoy  v.  World's  Co 
lumbian  Exposition,  186  111.  356,  78  Am.  St.  Eep.  288,  57  N.  K.  1043 
Hoagland  v.  Cincinnati  etc.  B.  Co.  18  Ind.  452;  Peoria  etc.  B.  Co.  v, 
Preston,  35  Iowa,  115;  Topeka  Bridge  Co.  v.  Cummings,  3  Kan.  55; 
Exposition  By.  etc.  Co.  v.  Canal  St.  etc.  By.  Co.,  42  La.  Ann.  370^ 
7  South.  627;  Somerset  etc.  By.  Co.  v.  Gushing,  45  Me.  524;  Somerset 
etc.  By.  Co.  v.  Clarke,  61  Me.  379;  Bockland  etc.  Steamboat  Co.  v. 
Bewail,  78  Me.  167,  3  Atl.  181,  80  Me.  400,  14  Atl.  939;  Hughes  v. 
Antietam  Mfg.  Co.,  34  Md.  316;  Musgrove  i^.  Morrison,  54  Md.  161; 
Salem  Mill  Dam  Corp.  v.  Bopes,  23  Mass.  (6  Pick.)  23;  Central 
Tp.  Co.  V.  Valentine,  29  Mass.  (10  Pick.)  142;  Cabot  etc.  Bridge 
V.  Chapin,  60  Mass.  (6  Cush.)  50;  Katama  Land  Co.  v.  J  erne- 
gan,  126  Mass.  155;  Stoneham  Branch  By.  Co.  v.  Gould,  68  Mass. 
(2  Gray)  277;  Worcester  etc.  B.  B.  Co.  v.  Hinds,  62  Mass.  (8  Cush.)' 
110;  Shurtz  v.  Schoolcraft  etc.  B.  B.  Co.,  9  Mich.  270;  International' 
etc.  Assn.  v.  Walker,  88  Mich.  62,  49  N.  W.  1086;  Curry  Hotel  Co.  v. 
Mullins,  93  Mich.  318,  53  N.  W.  360;  Masonic  Temple  Assn.  v.  Chan- 
well,  43  Minn.  353,  45  N.  W.  716;  Duluth  Inv.  Co.  v.  Wirt,  63  Minn. 
538,  65  N.  W.  956;  Haskell  v.  Worthington,  94  Mo.  560,  7  S.  W.  481; 
Sedalia  etc.  B.  Co.  v.  Abell,  17  Mo.  App.  645;  McCann  v.  American 
Cent.  Ins.  Co.,  4  Neb.  25G;  Estabrook  v.  Omaha  Hotel  Co.,  5  Neb.  76; 
Am.   St.   Rep.,   Vol.   93—24 
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Macfarland  v.  West  Side  etc.  Assn.,  53  Neb.  417,  73  N.  W.  736; 
Littleton  Mfg.  Co.  v.  Parker,  14  N.  H.  543;  Contoocook  "Val.  Ry.  Co. 
V.  Barker,  32  N.  H.  363;  Jewett  v.  Valley  Ry.  Co.,  34  Ohio  St.  601; 
Willamette  Freigliting  Co.  v.  Stannus,  4  Or.  261 ;  Astoria  etc.  R. 
Co.  V.  Hill,  20  Or.  177,  25  Pac.  379;  Read  v.  Memphis  etc.  Gas  Co., 
56  Tenn.  (9  Heisk.)  545;  Anderson  v.  Middle  etc.  Ry.  Co.,  91  Tenn. 
44,  17  S.  W.  803;  Galveston  Hotel  Co,  v.  Bolton,  46  Tex.  633; 
Orvnslci  v.  Loiistaiman  (Tex.),  15  S.  W.  674;  Norwich  Lock  Mfg.  Co. 
V.  Hockaday,  89  Va.  557,  16  S.  E.  877;  Denny  Hotel  Co.  v.  Schram,  6 
Wash.  134,  36  Am.  St.  Rep.  137,  32  Pac.  1002;  Elderkin  v.  Peterson, 
8  Wash.  674,  36  Pac.  1089;  Birge  v.  Browning,  11  Wash.  249,  39  Pac. 
643;  Greenbriar  Industrial  Exp.  v.  Oeheltree,  44  W.  Va.  626,  30  S.  E. 
78;  Anvil  Min.  Co.  v.  Sherman,  74  Wis.  226,  42  N.  W.  226;  Milwaukee 
Brick  etc.  Co.  v.  Schoknecht,  108  Wis.  457,  84  N.  W.  838;  Wontner  v. 
Shairp,  4  Com.  B.  404. 

There  are  some  few  cases  opposed  to  this  general  rule.  See,  for  in- 
stance, South  Ga.  etc.  Ry.  Co.  v.  Ayres,  56  Ga.  230;  Rensselaer  etc. 
Plank  Road  Co.  v.  Wetsel,  21  Barb.  56;  Schenectady  Plank  Road  Co. 
v.  Thacher,  11  N.  Y.  102  (for  a  criticism  of  the  latter  two  cases,  see 
Peoria  etc.  R,  R.  Co.  v.  Preston,  35  Iowa,  115,  120-121);  Lynch  v. 
Eastern  etc.  Ry,  Co.,  57  Wis,  430,  15  N.  W.  743,  825;  and  compare, 
also.  Auburn  Opera  House  etc.  Assn.  v.  Hill  (Cal.),  32  Pac.  587 
(affirmed  113  Cal.  382,  45  Pac,  695).  In  some  the  holding  is  plainly 
a  dictum,  most  are  in  effect  overruled  by  later  cases  in  the  same 
state,  and  all  are  opposed  to  the  great  weight  of  authority  and  the 
well-settled  rule. 

In  Texas  the  general  rule  is  conceded,  but  a  distinction  is  made 
between  subscribers  who  become  such  after  and  those  who  become 
such  before  incorporation.  The  implied  condition  that  all  the  capital 
stock  must  be  subscribed  before  any  calls  can  legally  be  made  is  held 
to  be  applicable  only  to  subscriptions  made  afler  incorporation: 
Belton  Compress  Co.  v.  Saunders,  70  Tex.  699,  6  S.  W.  134;  Orynski  v. 
Loustaunan  (Tex),  15  S,  W.  674. 

2.    Where  Contract  Shows  Contrary  Intent, 
A.    In  Provisions  of  Subscription  Agreement. 

(1)  General  Eule.— The  rule  that  all  the  capital  stock  must  be 
subscribed  before  a  subscriber  can  be  made  liable  on.  his  subscription, 
rests  upon  the  theory  that  this  is  an  implied  condition  of  the  contract 
of  subscription.  Where  the  contract  itself  shows  an  intention  that 
all  ti  e  stock  need  not  be  subscribed  before  liability  attaches,  there 
is  plainly  no  room  for  an  implication  to  the  contrary,  and  the  general 
rule  is  therefore  inapplicable.  The  contract  may  in  express  terms 
provide  that  the  subscription  shall  be  binding  on  a  certain  sum  being 
subscribed  (as  in  Troy  etc.  Ry.  Co,  v,  Newton,  74  Mass,  (8  Gray) 
596;  St,  Charles  Mfg,  Co.  v.  Britton,  2  Mo.  App.  290),  in  which  event 
the  liability  attaches  whenever  that  sum  is  subscribed,  whether  it  bo 
equal  to  or  less  than  the  capital  stock  of  the  corporation. 
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The  intention  that  the  subscription  shall  be  absolute  without 
all  the  stock  being  taken  need  not,  however,  be  thus  boldly  expressed. 
If  the  subscriber,  by  the  terms  of  his  agreement,  evidences  an  inten- 
tion that  the  corporation  shall  begin  to  prosecute  work  or  do  busi- 
ness before  all  the  capital  stock  is  taken,  it  is  evident  that  he  in- 
tends his  subscription  to  be  available  as  capital  for  these  purposes. 
The  question  is  one  of  intention,  and  such  a  provision  inserted  in 
the  subscription  agreement  plainly  shows  that  the  subscriber  intends 
his  subscription  to  become  absolute  and  contemplates  the  collection 
of  calls  and  assessments  before  all  the  capital  stock  has  been  taken: 
Arkadelphia  Coton  Mills  v.  Trimble,  54  Ark,  316,  15  S.  W.  776; 
Sedalia  etc.  Ry.  Co.  v.  Abell,  17  Mo.  App.  645.  (See  in  this  connec- 
tion, post,  p.  372.)  The  same  is  true  where  the  subscription  agree- 
ment provides  that  in  order  to  facilitate  work  the  undersigned  sub- 
scribers would  pay  their  subscription  as  the  work  progressed:  Ander- 
son v.  Middle  etc.  Ry.  Co.,  91  Tenn.  44,  17  S.  W.  803. 

On  the  other  hand,  a  provision  in  a  contract  of  subscription  to 
the  capital  stock  of  a  contemplated  corporation  to  the  effect  that  the 
capital  stock  should  be  not  less  than  two  hundred  and  fifty  thousand 
dollars,  and  that  the  subscription  should  be  binding  if  one  hundred 
thousand  dollars  were  subscribed  within  sixty  days  has  been  held  to 
bear  no  evidence  of  an  intention  that  the  subscriber  should  be  liable 
for  calls  before  all  the  stock  was  taken.  If,  therefore,  the  actual 
capital  stock  of  the  corporation  as  formed  was  five  hundred  thousand 
dollars,  although  over  two  hundred  and  fifty  thousand  dollars  has 
been  subscribed  and  one  hundred  thousand  dollars  was  subscribed 
within  sixty  days,  there  can  be  no  collection  of  calls  until  the  entire, 
capital  stock  of  five  hundred  thousand  dollars  is  taken:  International 
Fair  etc.  Assn.  v.  Walker,  88  Mich.  62,  49  N.  W.  1086  (overruling 
as  to  this  83  Mich.  386,  47  N.  W.  338).  It  is  to  be  noted,  however, 
that  by  the  law  under  which  the  corporation  in  this  case  was  created, 
all  the  capital  stock  was  required  to  be  subscribed  in  the  first  in- 
stance, no  provision  being  made  for  unsubscribed  capital. 

If  the  subscription  as  agreed  upon  contains  a  condition  requiring 
a  certain  amount  to  bo  subscribed,  the  subscription  is  not  absolute 
until  that  amount  is  taken,  although  the  condition  was  omitted  from 
the  agreement  when  reduced  to  writing,  if  such  written  agreement 
was  signed  only  on  the  representation  that  the  condition  would  be 
performed:  Brewers'  Fire  Ins.  Co.  v.  Burger,  10  Hun,  56. 

(2)  Effect  of  Express  Unconditional  Promise  to  Pay.— In  West  v. 
Crawford,  80  Cal.  19,  21  Pac.  1123,  certain  parties  entered  into  a 
contract  of  subscription  to  the  stock  of  a  contemplated  corporation, 
in  which,  inter  aha,  each  promised  to  pay  twenty  per  cent  of  the  par 
value  of  the  shares  subscribed  by  him,  in  five  days'  after  the  ar- 
ticles of  incorporation  were  filed.  This  the  court,  it  would  seem  quite 
properly,  held  showed  an  intention  to  pay  at  the  time  named,  regard- 
less of  whether  or  not  the  capital  stock  was  all  subscribed  at  that 
time. 
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In  a  number  of  cases,  however,  where  the  facts  were  by  no  means 
so  strong  as  in  the  cane  referred  to,  it  is  held  that  an  express  promise 
to  pay  a  certain  sum  without  any  condition  expressed,  as  dis- 
tinguished from  an  "express  promise  to  pay,  or  only  a  promise 
to  pay  legal  assessments,  or  ...  .  only  an  implied  promise  as  for 
legal  assessments,"  is  not  conrlitional  upon  all  of  the  capital 
stock  being  subscribed:  Skowhogan  etc.  E.  E.  Co.  v.  Kinsman,  77  Me. 
370.  See  to  the  same  effect,  Lail  v.  Mt.  Sterling  Coal  Eoad  Co.,  7Q 
Ky.  (13  Bush)  32;  Kennebec  etc.  E.  Co.  v.  Jarvis,  34  Me.  360; 
Bucksport  etc.  U.  Co.  v.  Buck,  65  Me.  536;  Eockland  etc.  Steamboat 
Co.  V.  Sewall,  80  Me.  400,  14  Atl.  938,  939;  Worcester  City  Hotel  v. 
Dickinson,  72  Mass.  (6  Gray)  586;  and  see,  also,  Warwick  etc.  E.  E. 
Co.,  11  E.  I.  131;  Milwaukee  Brick  etc.  Co.  v.  Schoknecht,  108  Wis. 
457,  84  N.  W.  838.  It  is  to  be  noted  that  in  most  of  the  cases  cited 
the  capital  stock  of  the  corporation  was  not  fixed  at  the  time  of  the 
making  of  the  subscription  in  question,  and  the  cases  may,  perhaps, 
be  rested  on  this  ground:  See  post,  V,  b,  3.  So  far,  however,  as 
these  cases  may  seem  to  hold  that  there  is  any  distinction  between 
an  express  promise  to  pay  and  one  implied,  with  respect  to  the  ex- 
istence of  the  implied  condition  that  all  the  capital  stock  must  be 
subscribed,  they  seem  insupportable  on  principle. 

B.  In  Statutes. — The  principles  we  have  just  been  discussing  are 
equally  applicable  whether  the  intent  that  the  subscription  be  sub- 
ject to  calls  before  all  the  capital  stock  is  taken  appears  from  the 
agreement  of  subscription  proper,  or  is  found  in  the  statute  or  the 
articles  of  incorporation  under  which  the  corporation  is  organized 
and  which  form  a  part  of  the  subscription  contract.  The  cases  al- 
ready cited  are  those  in  which  the  intent  was  derivable  from  the 
subscription  paper,  but  the  same  rules  apply  where  the  statute  or 
articles  are  involved. 

(1)  Provision  for  Assessments  Before  All  Stock  Subscribed.— In 
some  instances  the  statutes  expressly  provide  that  the  stock  sub- 
scribed may  be  assessed  when  a  certain  fractional  part  of  the  entire 
capital  stock  is  taken.  In  such  a  case  there  is  no  question.  A  sub- 
scription made  in  view  of  a  statute  of  this  kind  and  subject  to  it* 
provisions  is  enforceable  when,  and  only  when,  the  amount  of  capital 
stock  prescribed  by  the  statute  has  been  taken:  See,  as  instances, 
San  Bernardino  Inv.  Co.  v.  Merrill,  108  Cal.  490,  41  Pac.  487;  Ven- 
tura etc.  Ey.  Co.  v.  Hartman,  116  Cal.  260,  48  Pac.  65;  Mandel  v. 
Swan  Land  etc.  Co.,  154  111.  177,  45  Am.  St.  Eep.  124,  40  N.  K.  462 
(see,  also,  Mandel  v.  Swan  Land  Cattle  Co.,  51  111.  App.  204,  these 
and  the  Massachusetts  case  following  are  with  reference  to  English 
corporations  formed  under  the  Companies  Acts);  Anglo-American 
Land  etc.  Co.  v.  Dyer,  181  Mass.  593,  64  N.  E.  416;  Fairview  Hy. 
Co.  V.  Spillman,  23  Or.  587,  32  Pac.  688;  Ornamental  PyrograpJiio 
Co.  v.  Brown,  2  Hurl.  &  C.  63,  32  L.  J.  Ex.  190. 
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(2)  Provision  for  Corporation  Doing  Business  Before  All  Stock 
Subscribed.— Where  the  statute  provides  that  the  corporation  may 
prosecute  the  work  for  which  it  was  created,  or,  generally,  that  it 
may  do  business  when  any  certain  portion  of  the  capital  stock  has 
been  subscribed,  such  provision  carries  with  it  the  right  in  the  cor- 
poration to  collect  the  subscriptions  to  its  stock  when  the  amount 
named  shall  have  been  subscribed.  The  grant  of  a  power  to  do  busi- 
ness carries  with  it  the  necessity  of  securing  capital  for  that  purpose, 
and  the  subfcriler  to  the  stock  of  a  corporation  created  under  a  law 
permit  ting  it  to  do  business  when  a  fractional  part  of  the  capital 
stock  is  taken  impliedly  consents  that  he  shall  thereupon  become 
liable  for  calls  in  order  that  capital  may  be  realized  to  take  ad- 
vantage of  the  power  granted:  Nichols  v.  Burlington  etc.  Flank 
Eoad  Co.,  4  G.  Greene  (Iowa),  42;  Hunt  v.  Kansas  etc.  Bridge  Co., 
11  Kan.  412;  Boston  etc.  E.  Co.  v.  Wellington,  113  Mass.  79;  iSedalia 
etc.  Ey.  Co.  v.  Abell,  17  Mo.  App.  645;  Lincoln  Shoe  Mfg.  Co.  v.. 
Sheldon,  44  Neb.  279,  62  N.  W.  480  (distinguishing  Livesey  v.  Omah* 
Hotel  Co.,  5  Neb.  50);  Jewett  v.  Valley  Ry.  Co.,  34  Ohio  St.  601  f 
Willamette  Freighting  Co.  v.  Stannus,  4  Or.  261;  Anvil  Min.  Co.  v, 
Sherman,  74  Wis.  226,  42  N.  W.  226;  Milwaukee  Brick  etc.  Co.  v, 
Schoknecht,  108  Wis.  457,  84  N.  W.  838.  Compare,  however,  Penob- 
scot etc.  R.  Co.  V.  White,  41  Me.  512,  66  Am.  Dec.  257;  and  compare, 
also,  where  a  certain  amount  of  stock  in  a  railroad  corporation  was 
required  to  be  "paid  in"  before  construction  work  on  a  railroad 
jnight  begin,  Branch  v.  Augusta  Glass  Works,  95  Ga.  573,  23  S.  E. 
128;  Agricultural  Branch  E.  Co.  v.  Winchester,  95  Mass.  (13  Allen) 
29;  McDermott  v.  Donegan,  44  Mo.  85.  In  Hanover  Junction  etc. 
R.  R.  Co.  v.  Ilaldeman,  82  Pa.  St.  36,  the  corporation  was  empowered 
to  dispose  of  its  capital  stock,  "in  whole  or  in  part,"  from  time  to 
time,  and  when  ten  per  cent  of  its  capital  stock  was  stibscribed  ib 
was  "clothed  with  the  full  powers  of  a  corporation."  This,  it  was 
held,  removed  the  implication  that  the  corporation  could  not  recover 
from  subscribers  until  all  its  minimum  capital  stock  had  been  sub- 
scribed. 

(3)  Provision  for  Organization  of  Corporation  Before  All  Stock 
Is  Subscribed. — A  provision  that  a  corporation  may  organize  when  a 
certain  amount  of  capital  stock  (less  than  the  whole)  has  been  sub- 
scribed should  not,  it  seems  on  principle,  have  the  eflect  of  changing 
the  implication  that  all  tlie  capital  stock  must  be  subscribed  before 
the  subscribers  are  subject  to  calls.  Organization  (except  in  the  in- 
curring of  preliminary  expenses— as  to  which  see  post,  V,  b,  6),  un- 
like the  power  to  do  business,  does  not  necessarily  contemplate  the 
incurring  of  debts  nor  make  available  capital  a  necessity,  and  there 
seemg  to  be  no  reason  for  relaxing  the  rule  that  liability  on  a  sub- 
scription is  conditional  upon  all  the  stock  being  taken,  simply  be- 
cause the  corporation  may  organize  before  this.  The  case  of  Galves- 
ton Hotel  Co.  V.  Bolton,  46  Tex.  633,  is  in  accord  with  this  view. 
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See,  however,  as  more  or  less  opposed,  Iloagland  v.  Cincinnati  etc. 
R.  Co.,  18  Ind.  452;  Penobscot  R.  Co.  v.  White,  41  Me.  512,  66  Am. 
Dec.  257;  McDermott  v.  Donegan,  44  Mo.  85;  Schenectady  Plank  Road 
fo.  V.  Thacher,  11  N.  Y.  102  (criticised  in  Peoria  etc.  R.  Co.  v.  Pres- 
ton, 35  Iowa,  115). 

S.    Where  Capital  Stock  is  not  Fixed. 

A.  In  General. — The  rule  that  before  a  subscriber  can  be  held 
liable  on  his  contract  the  entire  capital  stock  must  have  been  sub- 
scribed obviously  assumes  that  the  amount  of  the  capital  stock  of 
the  corporation  is  fixed.  In  many  cases,  however,  the  amount  of  the 
capital  stock  is  not  determined  by  either  the  contract  of  subscrip- 
tion or  by  the  statutes  and  articles  under  which  incorporation  was 
effected.  In  some  only  the  minimum  amount  is  prescribed;  in  some 
the  maximum;  in  others  both  a  maximum  and  a  minimum.  What, 
then,  is  the  rule  in  such  cases?  Does  it  require  that  the  capital  stock 
be  fixed  and  the  entire  amount  as  fixed  be  subscribed,  or  is  the  doe- 
trine  that  all  the  stock  must  be  subscribed  before  the  subscriber  is 
liable  for  calls  inapplicable  where  the  amount  of  that  stock  is  un- 
determined! 

B.  Effect  of  Provision  for  Calls  When  Certain  Number  of  Shares 
are  Subscribed. — Where  the  statute  expressly  provides  that  upon  a 
certain  number  of  shares  being  subscribed  the  shares  subscribed  shall 
be  subject  to  assessments,  the  question  is  unimportant.  (Such  waa 
the  provision  in  White  Mts.  R.  R.  v.  Eastman,  34  N.  H.  124. 
There  the  charter  provided  that  the  capital  stock  should  consist  of 
not  less  than  five  hundred  nor  more  than  ten  thousand  shares;  that 
wpon  five  hundred  being  subscribed  the  directors  might  proceed  to 
make  assessments  thereon,  and  that  as  necessary  the  capital  stock 
might  be  increased  from  time  to  time,  no  more  than  one  hundred  dol- 
lars to  be  assessed  upon  each  share  and  all  shares  subscribed  for  to 
be  assessed  equally.  The  court  says:  "The  five  hundred  shares  hav- 
ing been  subscribed  for,  the  corporation  were  empowered  at  once  to 

proceed  and  make  and  collect  assessments  upon  them To  hold 

that  the  corporation  must  have  determined  how  far  they  would  go  in 
the  end  in  the  creation  of  stock,  before  they  could  assess  upon  the 
first  five  hundred  shares  would  defeat  the  object  of  the  legislature  in 
giving  the  power  to  assess  on  the  first  five  hundred  as  soon  as 
subscribed  for,  and  to  add  to  the  capital  as  from  time  to  time  re- 
quired; because,  in  order  that  all  the  shares  should  be  equally  as- 
sessed, it  would  be  necessary  to  create  the  whole  number  of  shares 
at  once  which  might  ever  be  required,  and  assess  upon  all  pari 
passu;  or  after  assessing  the  first  five  hundred  shares  at  one  hundred 
dollars  each,  then  to  assess  all  others  to  the  full  amount  of  one  hun- 
dred, though  by  so  doing  an  amount  of  funds  might  be  raised  be- 
yond the  necessities  of  the  corporation":  See,  also,  Troy  etc.  R.  Co. 
V.  Newton,  74  Mass.  (8  Gray)  596. 
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C.  Effect  of  Provision  for  Doing  Business  When  Certain  Number 
of  Shares  are  Prescribed. — A  provision  that  the  corporation  shall 
proceed  to  construct  its  railroad  or  do  its  corporate  business  when  a 
certain  number  of  shares  have  been  taken  involves,  as  we  have  seen 
(ante,  V,  b,  2,  B,  (2),  the  power  to  assess  when  that  number  is  taken. 
Where  such  a  provision  is  incorporated  in  the  charter,  the  rule  just 
considered  applies  therefore,  and  subscriptions  are  collectible  when 
the  specific  number  of  shares  have  been  taken,  although  the  total 
amount  of  capital  stock  has  not  been  fixed:  Lexington  etc.  E.  Co.  r. 
Chandler,  54  Mass.  (13  Met.)  311;  Boston  etc.  K.  Co.  v.  Wellington, 
113  Mass.  79. 

D.  General  Rule— Amount  of  Capital  Stock  Must  be  Fixed  and 
Subscribed. — In  the  absence  of  such  provisions,  the  rule  supported  by 
the  weight  of  authority  is  that  the  amount  of  capital  stock  of  the 
corporation  must  be  determined,  if  not  in  the  charter,  then  by  some 
appropriate  corporate  act,  and  that  the  amount  thus  determined  must 
be  fully  subscribed  before  a  subscriber  can  be  held  liable  on  his  con- 
tract of  subscription,  "Before  an  assessment  can  be  legally  made, 
the  number  of  shares  or  the  amount  of  capital  stock  must  be  defin- 
itely fixed.  This  may  be  done  in  the  charter.  If  so,  there  must  be 
a  subscription  for  the  prescribed  amount,  before  an  assessment  can 
be  made.  If  not  done  by  the  legislature,  the  amount  must  be  de- 
termined by  the  directors  or  stockholders.  Until  the  number  of 
shares  forming  the  capital  stock  is  fixed,  there  is  no  capital  stock, 
and  no  assessments  can  be  rightfully  laid  and  legally  collected": 
Somerset  R.  B.  Co.  v.  Clarke,  61  Me.  379.  To  the  same  effect,  see 
Somerset  R.  E.  Co.  v.  Cushing,  45  Me.  524;  Pike  v.  Bangor  etc.  K.  R. 
Co.,  68  Me.  445;  Skowhegan  etc.  R.  Co.  v.  Kinsman,  77  Me.  370;  Lex- 
ington etc.  E.  R.  Co.  V.  Chandler,  54  Mass.  (13  Met.)  311;  Worcester 
etc,  R.  Co.  V.  Hinds,  62  Mass.  (8  Cush.)  110;  Troy  etc.  R.  R.  Co.  v. 
Newton,  74  Mass.  (8  Gray)  596. 

E.  Contrary  View.— In  the  very  states,  however,  in  which  this 
rule  is  laid  down,  there  is  a  singular  diversity  of  authority,  and  in  a 
number  of  cases  it  is  held  that  where  the  amount  of  capital  stock  is 
not  fixed,  the  principle  that  all  the  capital  stock  must  be  subscribed 
before  the  liability  of  a  subscriber  attaches  is  plainly  inapplicable. 
The  theory  of  these  cases  is,  that:  "There  being  no  certain  number  of 
shares  or  amount  of  capital  ti^xed  by  the  charter,  the  promise  could 
not  have  been  conditional  that  the  corporation  should  have  a  fixed 
amount  of  capital  or  a  certain  number  of  shares":  Kennebec  etc. 
R.  R.  Co.  V.  Jarvis,  34  Me.  360.  To  the  same  ettect,  see  York  etc.  R. 
Co.  v.  Pratt,  40  Me.  447;  Bucksport  etc.  Ry.  Co.  v.  Buck,  65  Me.  066  ■ 
Worcester  City  Hotel  v.  Dickinson,  72  Mass.  (6  Gray)  586j  Warwick 
E.  R.  Co.  V.  Cady,  11  R.  I.  131.  In  Penobscot  etc.  R.  Co.  v.  Bartiett, 
78  Mass.  (12  Gray)  244,  71  Am.  Dec.  753,  the  same  result  was 
reached,  but  on  the  further  fact  found  by  the  court,  that  tiie  statute 


376  Ajierican  State  Reports^  Vol.  93.     [Maryland^ 

there  under  consideration   did  not  appear  to  require  or  contemplate 
that  the  directors  should  fix  the  capital  stock. 

In  all  these  cases  there  was  an  express  promise  to  pay  a  certain 
sum,  and  this  circumstance  is  insisted  upon  in  the  opinions.  Unless 
the  amount  payable  were  certain,  there  could,  of  course,  be  no  en- 
forceable liability  where  the  capital  stock  was  not  fixed,  but  it  is  not 
perceived  why  the  circumstance  that  the  amount  is  fixed  should  over- 
ride the  general  rule  that  the  subscription  of  the  entire  capital  stock 
is  a  condition  precedent  to  liability  on  the  subscription.  This  rule 
is,  however,  based  on  an  implied  condition,  and  the  circumstance  that 
the  amount  subscribed  was  certain,  together  with  the  fact  that  no 
definite  amount  of  capital  stock  was  provided  for  may  well  show  that 
no  such  condition  of  liability  was  in  the  minds  of  the  subscribers. 

Another  consideration  insisted  upon  in  some  of  these  cases  is  that 
where  the  amount  of  stock  is  fixed  by  the  directors  or  by  by-law, 
and  not  by  the  charter,  it  is  alterable  at  any  time.  "The  by-laws 
might  be  altered  at  any  annual  meeting,  or  at  a  special  meeting 
called  for  that  purpose.  The  subscribers  must  have  known  when 
their  subscriptions  were  made  that  the  amount  of  capital  stock  then 
provided  for  was  subject  to  enlargement  or  diminution  by  a  vote  of 
the  corporation.  The  contract  of  a  subscriber  to  the  stock  cannot, 
therefore,  be  considered  as  made  upon  condition  that  the  corporation 
should  have  a  certain  number  of  shares  or  a  fixed  capital":  Ken- 
nebec etc.  E.  Co.  v.  Jarvis,  34  Me.  360.  See,  also,  in  this  connection, 
Bucksport  etc.  K.  Co.  v.  Buck,  65  Me.  536;  Lexington  etc.  B.  H.  Co. 
V.  Chandler,  54  Mass.  (13  Met.)  311. 

4.    Wliat  Subscriptions  may  be  Counted. 

A.  In  General. — The  rule  that  all  the  capital  stock  of  a  corpora- 
tion must  be  subscribed  as  a  condition  precedent  to  the  liability  of 
a  subscriber  for  calls  conteir. plates  that  there  be  actual,  valid,  bona 
fide  subscriptions  for  the  full  amount.  If  the  contract  is  to  become 
binding  only  upon  a  certain  amount  bemg  subscribed,  a  guaranty 
that  that  amount  will  be  subscribed  is  not  a  compliance  with  the 
condition.  It  must  actually  be  subscribed:  Branch  v.  Augusta  Glass 
Works,  95  Ga.  573,  23  S.  E,  128.  Kor  where  a  subscription  is  condi- 
tioned upon  "sufficient  funds  being  subscribed  for  the  purpose"  of 
building  a  ferry,  the  amount  required  must  be  subscribed;  the  con- 
dition will  not  be  performed  if  part  of  the  necessary  expense  is  to 
be  recovered  from  the  prospective  profits  of  the  enterprise:  People's 
Ferry  Co.  v.  Balch,  74  Mass.  (8  Gray)  303.  If  the  condition  is  that 
a  certain  sum  be  subscribed  within  a  certain  time,  it  is  performed 
if  that  amount,  inclusive  of  the  conditional  subscriber's  subscrip- 
tion, is  subscribed  within  the  time  named:  Montpelier  etc.  R.  E.  Ca 
V.  Langdon,  45  Vt.  137. 

B.  Must  be  Binding  on  Subscribers.— The  subscriptions  to  the 
capital  stock  must,  moreover,  be  valid  and  binding  on  the  subscrib- 
ers in  order  that  they  may  be  computed  in  determining  whether  the 
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condition  of  another  subscriber's  liability — i.  e.,  that  all  or  a  cer- 
tain amount  of  the  stock  has  been  subscribed— is  performed.  If 
some  of  the  subscriptions  were  by  married  women  and  void,  they 
cannot  be  computed  in  determining  whether  the  condition  has  been 
fulfilled:  Appeal  of  Hahn  (Pa.),  7  Atl.  482.  So  where  a  subscrip- 
tion by  an  agent  was  unauthorized:  California  etc.  Hotel  Co.  v.  Rus- 
sell, 88  Cal.  277,  26  Pac.  105  (see  California  Hotel  Co.  v.  Colland- 
er,  94  Cal.  120,  28  Am.  St.  Rep.  99,  29  Pac.  859);  and  compare  Baile 
V.  Calvert  Educational  Soc,  47  Md.  117. 

If  a  corporation  is  wholly  without  power  to  subscribe  to  the  stock 
of  another  corporation,  its  subscription  cannot  be  counted  in  ascer- 
tairing  whether  the  amount  of  stock  of  the  latter  corporation,  neces- 
sary to  make  its  subscribers  liable  to  calls,  has  been  taken:  Berry 
V.  Yates',  24  Barb.  199;  Denny  Hotel  Co,  v,  Sehram,  6  Wash.  134,36 
Am.  St.  Rep.  137,  32  Pac.  1002.  Where,  however,  the  subscriptions 
made  by  corporations  have  in  fact  been  paid,  or  where  the  corpora- 
tion may  be  and  has  been  estopped  from  questioning  its  liability 
thereunder,  another  subscriber  will  not  be  excused  from  his  liability 
because  of  the  ultra  vires  nature  of  the  corporate  subscription:  Mc- 
Coy V.  World's  Columbian  Exposition,  186  111.  356,  78  Am.  St.  Rep. 
288,  57  N.  E.  1043  (affirming  87  111.  App.  605);  Walter  S.  Wood 
Harvester  Co.  v.  Jefferson,  71  Minn.  367,  74  N.  W.  149.  And,  in  gen- 
eral, if  persons  subscribing  to  the  stock  of  a  corporation  are  them- 
selves estopped  from  denying  their  liability,  another  subscriber  can- 
not set  up  the  invalidity  of  the  former's  subscription  to  escape  lia- 
bility on  his  own:  Nickum  v.  Burckhardt,  30  Or.  464,  60  Am.  St. 
Rep.  822,  47  Pac.  788,  48  Pae.  474.  Nor  can  he  urge  the  invalidity 
of  other  subscriptions,  where  suflScient  shares  have  been  taken  with- 
out counting  those  subscriptions  to  fix  his  liability:  Baile  v.  Calvert 
Educational  Soc,  47  Md.  117;  Boston  etc.  R.  Co.  v.  Wellington,  113 
Mass.  79. 

C.  Conditional  Subscriptions. — Where  a  certain  number  of  shares 
or  a  certain  amount  of  stock  is  required  to  be  subscribed  in  order 
that  a  certain  subscriber  may  be  subject  to  calls,  the  amount  of 
stock  named  must  be  taken  by  unconditional  subscriptions.  The 
condition  of  a  subscriber's  liability  that  all  the  capital  stock  be 
taken  is  not  performed,  if  the  other  subscriptions  thereto  are  de- 
pendent upon  various  conditions,  some  of  which  may  never  be  per- 
formed: New  York  etc.  R.  Co.  v.  Hunt,  39  Conn.  75  (distinguished 
in  Ridgefield  etc.  R.  Co.  v.  Brush,  43  Conn.  86) ;  Brand  v.  Liaw- 
renceville  Branch  R.  Co.,  77  Ga.  506,  1  S.  E.  255;  Ticonic  Water 
Power  &  Mfg.  Co.  v.  Lang,  63  Me.  480;  Cabot  etc.  Bridge  v.  Chapin, 
60  Mass.  (6  Cush.)  50;  Troy  etc.  R.  Co.  v.  Newton,  74  Mass.  (8 
Gray)  596.  Where,  however,  the  conditions  are  performed  or  waived, 
the  subscriptions  are  in  effect  absolute,  and  may  be  computed  in 
determining  whether  the  amount  of  stock  has  been  subscribed  neces- 
sary to  charge  subscribers  with  liability  for  calls:  Danbury  etc.  R. 
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Co.  V.  Wilson,  22  Conn.  435;  Brand  v.  Lawrenceville  etc.  K.  B,  Co., 
77  Ga,  506,  1  S.  E.  255.  Nor  is  their  conditional  nature  material, 
where,  without  counting  such  subscriptions,  the  necessary  amount 
of  stock  has  been  subscribed:  Boston  etc.  R.  Co.  v.  Wellington,  113 
Mass.  79.  Whether  a  provision  that  stock  is  to  be  paid  for  by  the 
doing  of  work,  furnishing  materials,  etc.,  makes  it  "conditional" 
in  the  sense  here  employed,  s&e  New  York  etc.  E.  Co.  v.  Hunt,  39 
Conn.  75;  Eidgefield  etc.  E.  Co.  v.  Bush,  43  Conn.  86;  Phillips  v.  Cov- 
ington etc.  Bridge  Co.,  59  Ky.  (2  Met.)  219;  Troy  etc.  E.  Co.  v. 
Newton,  74  Mass.  (8  Gray)  596. 

D.  Must  be  Bona  Fide.— The  rule  that  all  the  capital  stock  must 
be  subscribed  before  the  liability  for  calls  attaches  obviously  con- 
templates bona  fide  subscriptions  by  responsible  persona  So  far, 
however,  as  concerns  the  responsibility  of  the  subscribers,  bona  fides 
is  the  test.  If  they  were  apparently  able  to  pay,  and  their  subscrip- 
tion was  taken  in  good  faith,  the  fact  that  they  were,  or  soon  after 
became,  insolvent,  is  immaterial.  The  right  of  the  corporation  to 
collect  its  assessments  cannot  be  made  to  depend  upon  the  solvency 
of  every  subscriber  to  its  stock  at  the  time  of  his  subscription.  If, 
therefore,  subscriptions  of  the  required  amount  are  obtained  in  good 
faith,  the  financial  irresponsibility  of  certain  of  the  subscribers  is 
not  a  defense  to  the  others  when  sued  upon  their  subscriptions: 
Penobscot  E.  Co.  v.  Duramer,  40  Me.  172,  63  Am.  Dec.  654;  Penob- 
scot V.  White,  41  Me.  512,  66  Am.  Dec.  257;  Lewey's  Island  E.  Co. 
v.  Bolton,  48  Me.  451,  77  Am.  Dec.  236;  Salem  Milldam  Corp.  v^ 
Eopes,  26  Mass.  (9  Pick.)  187,  19  Am.  Dee.  363.  See,  also,  Baile 
V.  Calvert  Educational  Soc,  47  Md.  117.  And,  in  the  absence  of 
proof  to  the  contrary,  it  will  be  assumed  that  the  subscriptions  were 
by  responsible  parties,  and  were  received  in  good  faith:  Belfast  etc. 
R.  Co.  V.  Inhabitants  of  Brooks,  60  Me.  568. 

5.  Increased  Stock.— In  the  preceding  discussion,  the  rule  that 
an  implied  condition  precedent  to  the  liability  of  a  subscriber  was 
that  all  the  capital  stock  be  subscribed  has  been  considered  with 
reference  to  "original"  or  "formative"  stock.  In  Eead  v.  Mem- 
phis etc.  Gas  Co.,  56  Tenn.  (9  Heisk.)  545,  the  same  rule  is  applied 
where,  after  a  subscription  by  the  defendant  to  the  stock  of  a  cor- 
poration, there  is  an  increase,  and  it  is  there  held  that  the  entica 
amount  of  the  stock  as  increased  must  be  subscribed  before  the  de- 
fendant can  be  held  liable  on  his  Subscription. 

The  case  is,  however,  opposed  to  the  weight  of  authority.  There 
is  a  distinction  between  increased  and  original  stock.  In  the  latter 
all  must  be  subscribed  before  calls  can  be  made,  while  the  rule  does 
not  hold  in  the  case  of  increased  stock.  A  subscriber  to  the  in- 
creased stock  cannot  escape  liability  on  the  ground  that  all  has  not 
been  subscribed,  and,  a  fortiori,  a  subscriber  to  the  original  stock 
cannot  insist  that  if  the  stock  has  been  increased  all  of  the  stock 
as  thus  increased  must  be  subscribed  before  he  is  liable  on  his  sub- 
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Bcription  to  the  original  stock:  Gettysburgh  Nat.  Bank  v.  Brown, 
95  Md.  367,  ante,  p.  339  (principal  case),  52  Atl.  975;  Clarke  v. 
Thomng,  34  Oliio  St.  46;  Willamette  Freighting  Uo.  v.  IStannus,  4  Or. 
261;  Greentriar  Industrial  Exposition  v.  Ocheltree,  44  VV.  Va.  626, 
30  S.  E.  78.  A  subscriber  to  increased  stock  may,  of  course,  make 
his  subscription  conditional  that  all  such  stock  be  subscribed,  and 
such  a  condition  will  be  enforced:  Appeal  of  Hahn  (Fa.),  7  Atl.  482. 
6.  Preliminary  Expenses.— The  general  rule  that  the  liability  of 
a  subscriber  attaches  only  on  performance  of  the  implied  condition 
precedent  that  all  the  capital  stock  be  subscribed  is  subject  also  to 
the  exception  that  he  is  responsible  for  preliminary  expenses,  not- 
withstanding the  failure  to  perform  that  condition.  "While  he  can- 
not be  held  liable  for  calls  made  or  assessments  levied  to  advance 
the  general  objects  and  purposes  of  the  charter,  until  all  the  stock 
is  taken,  preliminary  expenses — "expenses  of  a  preliminary  nature, 
necessarily  incurred  to  obtain  knowledge  on  the  subject  of  the  un- 
dertaking, or  for  the  purpose  of  forwarding  the  subscription,  and  ex- 
tending the  public  patronage,"  etc.— rest  on  a  different  footing. 
These  expenses  are  necessarily  contemplated  by  the  smbscriber,  and 
an  assesssment  levied  to  collect  disbursements  for  lliese  purposes 
is  valid  and  binding,  though  part  of  the  capital  stock  remains  un- 
subscribed: Covington  etc.  Plank  Eoad  Co.  v.  Moore,  3  Jnd.  510; 
Salem  Mill  Dam  Corp.  v.  Eopes,  23  Mass.  (6  Pick.)  23,  26  Mass. 
(9  Pick.)  187,  19  Am.  Dec.  363;  Central  Turnpike  Co.  v.  Valentine, 
27  Mass,  (10  Pick.)  142;  Littleton  Mfg.  Co.  v.  Parker,  14  N.  H.  543; 
Anvil  Min.  Co.  v.  Sherman,  74  Wis.  226,  42  N.  W.  226;  Milwaukee 
Brick  Co.  v.  Schoknecht,  108  Wis.  457,  84  N.  W.  838. 

7.  Where  Subscription  is  for  Particular  Purpose,— in  Iowa  etc. 
Ey.  Co.  v.  Perkins,  28  Iowa,  281,  the  defendant  subscribed  a  cer- 
tain amount  to  the  stock  of  a  railroad  corporation,  the  sum  sub- 
scribed to  be  expended  on  a  certain  portion  of  the  construction  work. 
Liability  on  the  subscription  was  resisted,  on  the  ground  that  the 
corporate  stock  had  not  been  fully  subscribed.  The  court  said,  how- 
ever: "it  is  unnecessary  to  determine  the  question  raised  by  de- 
fendant in  its  application  to  stock  subscribed  generally  to  the  capi- 
tal of  the  company,  and  without  the  conditions  and  provisions  em- 
bodied in  the  subscription  of  defendant.  As  to  defendants'  sub- 
scription the  question  presents  a  very  different  phase.  He  ^bscribes 
for  a  specific  object,  and  the  money  he  pays  in  as  a  part  of  the 
capital  of  the  company  is  to  be  expended  for  a  particular  purpose — 
the  building  of  a  specified  portion  of  the  road,  it  is  obvious  that 
as  plaintili  iiad  a  legal  exi>-ieneo  and  could  laosecute  tue  worK  oi 
building  the  part  of  roaa  to  which  defendants'  subscription  could 
alone  Le  applied,  that  payments  can  bo  enforced  accoiuiug  to  tue 
terms  of   the  subscription." 

While  this  note  is  concerned,  strictly  speaking,  with  the  liability 
of  a  suLsciiLer  to  the  coiporutiou  only,  it  may  be  well  to  note  tliat 
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where  a  plaintifT  has  contracted  with  a  certain  number  of  person* 
to  furnish  materials,  etc.,  to  them,  each  in  that  instrument  Subscrib- 
ing a  certain  sum  to  a  prospective  corporation  to  defray  the  cost, 
the  liability  of  each  such  person  to  the  one  agreeing  to  furnish  the 
materials  is  a  several  liability  and  may  be  enforced  by  the  latter, 
although  the  entire  capital  stock  of  the  corporation  is  not  sub- 
scribed: Ada  Dairy  Assn.  v,  Mears,  123  Mich.  470,  82  N.  W.  258; 
Gibbons  v.  Ellis,  83  Wis.  434,  53  N.  W,  701.  iSee,  also,  Davis  v. 
Johnson,  49  Mo.  App.  240;  Burnap  v.  Sylvania  Butter  Co.,  7  Ohio  JN. 
P.  217. 

8.    Waiver  of  or  Estoppel  to  Insist  on  Condition. 

A.  In  General.— The  rule  that  in  the  absence  of  statute  no  call 
or  assessment  can  be  collected  upon  subscriptions  to  the  capital  stock 
of  a  corporation  until  all  the  capital  stock  has  been  subscribed  is 
based,  as  we  have  seen  (ante,  V,  b,  1),  partly  upon  considerations 
of  public  policy,  but  mainly  on  the  necessity  of  protecting  the  in- 
dividual subscriber  from  being  compelled  to  contribute  a  larger  share 
than  he  intended  and  from  the  risk  of  altogether  losing  the  amount 
subscribed  by  reason  of  insufficient  capital  being  at  hand  to  carry  on 
the  projected  enterprise.  "It  may  be  regretted  that  there  has  been 
any  relaxation  of  that  rule,"  says  Gilfillan,  C.  J.,  in  Masonic  Tem- 
ple Assn.  V.  Channell,  43  Minn.  353,  45  N.  W.  716.  ' '  But  it  is  so  thor- 
oughly established  that  a  subscriber  to  stock  may  by  his  acts  de- 
bar his  right,  when  called  upon  to  pay  for  his  stock,  to  object  on 
the  ground  that  the  entire  stock  has  not  been  subscribed  for,  as  to 
be  no  longer  an  open  question." 

This  condition,  being  impled  only  and  primarily  for  the  subscrib- 
er's benefit,  may  be  waived  by  him,  or  he  may  by  his  acts  estop  him- 
self from  insisting  upon  it:  California  Southern  Hotel  Co.  v.  Callen- 
der,  94  Cal.  120,  28  Am.  St.  Kep.  99,  29  Pac.  859;  Auburn  etc.  Assn. 
V.  Hill  (Cal.),  32  Pac.  587;  Ridgefield  etc.  R.  Co.  v.  Eeynolu^^,  46 
Conn.  375;  Hendrix  v.  Academy  of  Music,  73  Ga.  437;  Eutz  v.  Esler 
etc.  Mfg.  Co.,  3  111.  App.  83;  Somerset  etc.  E.  E,  Co.  v.  Cushing,  45 
Mo.  524;  Stillman  v.  Dougherty,  44  Md.  380;  Garling  v.  Boechtel,  41 
Md.  305;  Musgrove  v.  Morrison,  54  Md.  161;  Cabot  etc.  Bridge  v. 
Chapin,  CO  Mass.  (6  Cush.)  50;  Masonic  Temple  Assn.  v.  Channel 
43  Minn.  353,  45  N.  W.  716;  Walter  A.  Wood  Harvester  Co.  v.  Jelfer- 
son,  71  Minn.  367,  74  N.  W.  149;  Inter-Mountain  Pub.  Co.  v.  Jack, 
5  Mont.  568,  6  Pac.  20;  Livesey  v.  Omaha  Hotel  Co.,  5  JS'eb.  50; 
Estabrook  v.  Omaha  Hotel  Co.,  5  Neb.  76;  Macfarland  v.  West  Side 
Imp.  Assn.,  53  Neb.  417,  73  N.  W.  736;  Coi.toocook  Val.  E.  Co.  v. 
Barker,  32  N.  H.  363;  Dayton  etc.  E.  Co.  v.  Hatch,  1  Disn.  (Ohio) 
84,  Fairview  etc.  E.  Co.  v.  Spillman,  23  Or.  587,  32  Pac.  688;  Doak 
V.  Stahlman  (Tcun.),  58  S.  W.  741;  Anderson  v.  Middle  etc.  K.  Co., 
91  Tenn.  44,  17  S.  W.  803;  Kampmau  v.  Tarver  (Tex.  Civ.  App.), 
29  S.  W.  1144. 
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B.  Where  Condi' ion  Imposed  fcy  Statute.— Tn  Ohltown  etc.  R.  Lo. 
V,  Veazie,  39  Mc.  571,  it  is  held  that  where  the  charter  of  a  cor- 
poration provided  that  its  minimum  capital  stock  should  be  a  cer- 
tain amount,  the  subscription  of  this  amount  was  a  condition  prece- 
dent to  t"he  liability  of  a  subscriber,  and  was  a  condition  which 
could  not  be  waived  by  him.  After  saying  that  the  facts  present 
did  not  necessarily  show  an  intention  to  waive  this  condition,  the 
court  says:  "There  is,  however,  a  more  perfect  answer  to  this  po- 
sition. It  is  that  the  corporators  could  not,  by  any  acts  alleged  to 
operate  by  way  of  waiver  or  estoppel,  relieve  the  corporation  from 
its  obligation  to  have  the  capital  required  by  its  charter.  If  a  vote 
had  been  passed  by  them  with  entire  unanimity  that  they  would 
waive  all  objection  on  account  of  a  deficiency  of  capital,  and  that 
thej'  would  proceed  to  make  assessments  on  the  shares  subscribed 
and  to  build  the  road,  it  would  have  been  but  a  violation  of  the 
charter,  and  illegal  and  void.  Otherwise,  they  might  by  vote  re- 
lieve the  corporation  and  themselves  from  all  obligation  to  have  any 
capital,  and,  acting  upon  the  same  rule,  they  might  relieve  them- 
selves and  the  corporation  from  any  obligation  imposed  by  the  gov- 
ernment, and  make  their  charter  whatever  they  desired  it  to  be, 
however  different  from  that  granted  to  them  by  the  state." 

This  view  recognizes  that  one  of  the  bases  of  the  implied  condi- 
tion precedent  to  a  subscriber's  liability  that  all  the  stock  be  sub* 
scribed  is  public  policy.  While,  however,  it  may  be  regretted  (as 
it  is  in  a  Minnesota  case  already  quoted — ante,  V,  b,  8,  A)  that  there 
has  been  any  relaxation  of  the  rule,  and  whatever  may  be  the  ef- 
fect of  any  acts  by  a  subscriber  upon  the  right  of  the  state  to  object 
to  a  corporation  proceeding  with  its  enterprise  before  its  stock  is 
fully  Subscribed  for,  the  weight  of  authority  is  that  as  between  the 
corporation  and  the  subscriber  the  latter  may  waive  or  estop  himself 
from  insisting  on  this  condition,  and  this,  although  the  condition  is 
imposed  by  a  provision  of  statute:  See,  for  instance,  New  York  etc 
B.  Co.  V.  Hunt,  39  Conn.  75;  Hendrix  v.  Academy  of  Music,  73  Ga. 
437;  Fair  view  B.  Co.  v.  Spilman,  23  Or.  587,  32  Fac.  688. 

O.    What  Amounts  to  Waiver  of,  etc. 

(1)  In  GeneraL— Whether  or  not  the  acts  alleged  to  have  been 
done  by  a  subscriber,  and  which  are  relied  upon  to  debar  his  right 
to  resist  liability  on  an  assesnnent  because  the  requisite  amount  of 
stock  was  not  subscribed  do  in  point  of  fact  show  an  intent  to  waive 
this  condition  is  a  question  of  fact  and  for  the  jury:  Hendrix  v. 
Academy  of  Music,  73  Ga.  437;  Estabrook  ▼.  Omaha  Hotel  Co.,  5 
Neb.  76;  Hurds  v.  Platte  etc.  Imp.  Co.,  35  Neb.  263,  53  N.  W.  73. 

(2)  Payment  of  Calls. — If  his  acts  are  consistent  only  with  the 
idea  that  knowing  the  necessary  amount  of  capital  stock  had  not 
been  subscribed,  he  intended  he  should  be  liable  as  a  subscriber, 
nevertheless  they  amount  'to  a  waiver  of  that  condition.  If,  for  in- 
stance, with  knowledge  of  the  facts,  he  pays  calls,  receives  profits, 
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etc.,  upon  his  shares,  his  act  in  doing  so  is  consistent  only  with  the 
fact  that  he  regards  himself  as  a  shareholder,  and  such  acts  are  ac- 
cordingly held  to  amount  to  a  waiver  of  the  condition  that  any  par- 
ticular amount  of  capital  stock  must  "be  subscribed:  California  South- 
ern Hotel  Co.  V.  Callender,  94  Cal.  120,  28  Am.  St.  Eep.  99,  29  Pac. 
859;  Musgrove  v.  Morrison,  54  Md.  161;  Walter  A.  Wood  Harvester 
Co.  V.  Jefferson,  71  Minn.  3(J7,  74  N.  W.  149;  Inter-Mountain  Pub. 
Co.  V.  Jack,  5  Mont.  568,  6  Pac.  20;  Dayton  etc.  E.  Co.  v.  Hatch,  1 
Disn.  (Ohio)  84.  On  the  other  hand,  the  payment  of  merely  prelim- 
inary expenses  is  consistent  with  the  idea  that  the  subscriber  means 
to  insist  upon  this  condition  before  being  held  liable  for  calls  and 
assessments  generally,  and  such  payment  will  not,  therefore,  be  con- 
strued as  a  waiver  of  this  condition:  Livesey  v.  Omaha  Hotel  Co., 
5  Neb.  50.  Moreover,  the  paj'ment  of  calls  must  have  been  with 
knowledge  of  the  facts:  New  York  etc.  E.  E.  Co.  v.  Hunt,  39  Conn. 
75;  Somerset  etc.  E.  E.  Co.  v.  Cushing,  45  Me.  524;  and  if  induced 
by  misrepresentation  will  not  operate  as  a  waiver:  Eidgefield  etc.  B. 
E.  Co.  V.  Bush,  43  Conn.  86.  As  before  said,  the  facts  must  show 
an  intention  to  act  and  be  liable  as  a  shareholder,  although  the  con- 
dition that  all  the  stock  be  subscribed  is  not  performed. 

(3)  Acting  as  Stockhold^,  etc. — Where  a  subscriber  attends 
meetings  and  votes  his  stock  for  purposes  which  involves  an  outlay, 
such  that  the  necessity  of  an  assessment  on  the  subscribed  stock  is 
necessarily  contemplated,  if  these  acts  are  done  with  the  knowledge 
that  the  capital  stock  has  not  been  Subscribed,  they  amount  to  a 
waiver  of  the  condition  that  it  must  be,  and  the  subscriber  is  liable, 
although  the  full  capital  stock  is  not  taken:  Garling  v.  Haechtel,  41 
Md.  305;  Cabot  etc.  Bridge  v.  Chapin,  60  Mass.  (6  Cush.)  50;  Masonic 
Temple  Assn.  v.  Channell,  43  Minn.  353,  45  N.  W.  716;  Dayton  etc. 
E.  Co.  v.  Hatch,  1  Disn.  (Ohio)  84;  Kampman  v.  Tarver  (Tex.  Civ. 
App.),  29  S.  W.  ri44.  Mere  attendance  at  a  stockholders'  meeting, 
where  he  votes  against  expenditures  which  would  necessitate  an  as- 
sessment, or  at  which  he  is  practically  a  spectator,  do  not  amount 
to  a  waiver  of  this  condition:  International  Fair  etc.  Assn.  v. 
Walker,  88  Mich.  62,  49  N.  W.  1086;  New  Hampshire  Cent.  Ky.  Co. 
V.  Johnson,  30  N.  H.  390,  64  Am.  Dec.  300;  Orynski  v.  Loustaunan 
(Tex.),  15  S.  W.  674;  Wartner  v.  Shairp,  4  Corn.  B.  404.  So,  like- 
wise, of  mere  acts  of  participation  in  the  organization  of  the  cor- 
poration: Masonic  Temple  Assn.  v.  Channell,  43  Minn.  353,  45  N.  W. 
716;  Livesey  v.  Omaha  Hotel  Co.,  5  Neb.  50;  and  one  may,  by  at- 
tending meetings,  estop  himself  from  denying  that  he  was  a  sub- 
scriber and  yet  not  thereby  estop  himself  from  insisting  on  the 
condition  that  all  the  capital  stock  be  subscribed  before  he  can  be 
held  liable  on  his  subscription:  International  Pair  etc.  Assn.  v. 
Walker,  88  Mich.  62,  49  N.  W.  1086. 

(4)  Acting  as  OfBcer,  Director,  etc.— Acting  as  an  oflBcer,  or  di- 
rector of  the  corporation,  attending  meetings  as  such  and  partici- 
pating in  proceedings  to   carry  on   the   business  tor  which   tUe  cor- 
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poration  13  created,  where  done  before  the  capital  stock  is  ail  taken 
and  with  knowledge  of  this  fact  impliedly  waives  any  right  to  insist 
that  the  subscription  of  all  such  stock  is  a  condition  precedent  of 
one's  liability.  Such  acts  are  conj^istent  only  with  the  idea  that 
the  stock  subscribed  is  available  as  capital:  See  Auburn  Opera  House 
etc.  Assn.  v.  Hill  (Cal.),  32  Pac.  587;  Kietz  v.  Esler  etc.  Mfg.  (Jo., 
3  111.  App.  (3  Bradw.)  83;  Masonic  Temple  Assn.  v.  Channell,  43 
Minn,  353,  45  N.  W.  716;  Macfarland  v.  West  Side  Imp.  Assn.,  53 
Neb.  417,  73  N.  W.  736;  Dayton  etc.  E,  Co.  v.  Hatch,  1  Disn.  (Ohio)  84 
Compare,  however,  Eidgefield  etc.  B.  K.  Co.  v.  Eeynolds,  46  Conn. 
375. 

(5)  Distinction  Between  Waiver  and  Estoppel.— In  most  of  the 
eases  "waiver"  and  "estoppel"  are  used  in  this  connection  as  in- 
terchangeable terms.  See,  however,  as  distinguishing  the  two.  Ma- 
sonic Temple  Assn.  v.  Channell,  43  Minn.  353,  45  N.  W.  716;  Mac- 
farland V.  West  Side  Imp.  Assn.,  53  Neb.  417,  73  N.   W.  736. 

c.    Calls   and   Assessments. 
1.    Necessity   lor. 

A.  Where  Maturity  of  Subscription  or  Installments  Fixed  1)7 
Contract  or  Statute. — The  question  whether  a  call  or  assessment  la 
or  is  not  a  condition  precedent  to  the  liability  of  a  subscriber  to 
the  capital  stock  of  a  corporation  is  determined  by  the  provisions 
of  the  subscription  agreement  and  of  the  statute  and  articles  of 
incorporation  to  which  the  corporation  is  subject.  Where  the  con- 
tract of  subscription  contains  a  promise  to  pay  the  amount  sub- 
scribed in  whole  or  in  part  at  a  certain  specified  date  or  dates,  the 
obligation  to  pay  matures  at  the  time  agreed  upon,  and  no  call  or 
assessment  is  necessary  to  fix  the  subscriber's  liability:  West  v. 
Crawford,  80  Cal.  19,  21  Pac.  il23;  West  v.  Belding  (Cal.),  Zl  Pac. 
1136;  Estell  v.  Knightstown  etc.  Co.,  41  Ind.  174;  Waukon  etc. 
R.  Co.  V.  Dwyer,  49  Iowa,  121;  Cucullu  v.  Union  Ins.  Co.,  2  Rob. 
(La.)  573;  Haskell  v.  Sells,  14  Mo.  App.  91;  Northwood  Union  Shoe 
Co.  V.  Pray,  67  N.  H.  435,  32  Atl.  770.  So  if  the  subscription  agree- 
ment makes  no  provision  aa  to  the  time  of  payment,  while  the  char» 
ter  provides  that  all  capital  stock  is  to  pay  within  two  years,  if 
that  length  of  time  has  elapsed  there  need  be  no  averment  of  calls: 
Phoenix  Warehousing  Co.  v.  Badger,  67  N.  Y.  294. 

B.  Where  Maturity  is  not  Fixed. — Ordinarily,  however,  no  certain 
time  for  the  payment  of  the  amount  subscribed  is  prescribed  in  the 
contract  of  subscription  or  in  the  statutes,  etc.,  governing  the  cor- 
poration, but  subscriptions  are  usually  made  payable  either  in  ex- 
press terms  or  by  implication,  as  the  board  of  directors  may  by 
caiis  or  assessments  require  them  to  be  paid.  In  such  a  case  a  call 
by  the  proper  body  is  a  condition  precedent  to  the  subscriber's  lia. 
bility  to  pay.  Until  snch  call  his  liability  is  for  no  fixed  or  cer- 
tain amount,  and  until  then  there  can  bo  no  action  upon  his  sub- 
scription: See  Ventura  etc.  Ry.  Co.  v.  Hartman,  116  Cal.  2GU,  48. 
Pac.  65;   North   etc.  Ry.  Co.  v.  SpuUock,   88  Ga.  283,  34  S.   iJ.  47  8; 
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Spangler  v.  Tndiaua  etc.  lly.  Co.,  21  111.  276;  lianet  v.  Alton  etc.  iiy. 
Co.,  13  111.  504;  Lamar  Ins.  Co.  v.  Moore,  84  111.  575;  Glenn  v.  How- 
ard, 65  Md.  40,  3  Atl.  895;  Halsey  Engine  Co.  v.  Donovan,  57  Micb. 
318,  23  N.  W.  828;  Grosse  Isle  Hotel  Co.  v.  1 'Anson,  42  N.  J.  b. 
10,  43  N.  J.  L.  442;  Seymour  v.  Sturgess,  26  N.  Y.  134;  Kilbreath 
V.  Gaylord,  34  Ohio  St.  305;  Germania  Iron  M.  Co.  v.  Kinjr,  94  Wig. 
439,  69  N.  W.  181.  Compare,  however.  Champion  I'ire  Jiindler  Co. 
V.  Rischert,  74  Mo.  App.  537;  Lake  Ontario  etc.  Ky.  Co.  v.  Mason, 
16  N.  Y.  451;  Williams  v.  Meyer,  41  Hun,  545. 

2.  Validity  of  — In  General. — Aa  is  said  in  the  beginning  of  this 
note  no  attempt  will  here  be  made  to  discuss  at  any  length  the  es- 
sential or  formal  requisites  of  a  valid  call  or  assessment.  The 
call  must,  of  course,  be  by  the  proper  authority,  usually  the  board 
of  directors',  and  ordinarily  the  determination  by  that  body  that  the 
call  ig  necessary  or  proper  cannot  be  reviewed  by  a  subscriber  sued 
upon  his  subscription  for  the  amount  of  the  call:  See  Visalia  etc. 
Ey.  Co.  V.  Hyde,  110  Cal.  632,  52  Am.  St.  Rep.  136,  43  Fac.  10; 
"Worcester  City  Hotel  v.  Dickinson,  72  Masg.  (6  Gray)  586;  Anglo- 
American  Land  etc.  Co.  v.  Dyer,  181  Mass.  593,  64  N.  E.  416;  Chou- 
teau Ins.  Co.  v.  Floyd,  74  Mo.  286;  Elderkin  v.  Peterson,  8  Wash. 
-674,  36  Pac.  1089;  American  Alkali  Co.  v.  Campbell,  113  Fed.  398. 
Unless  the  necessity  of  the  making  the  call  is  by  the  contract  ex- 
pressly made  a  condition  of  the  subscriber's  liability:  Roberts  v. 
Jilobile  etc.  R.  R.  Co.,  32  Miss.  373.  Compare  Williams  v.  Meyer, 
41  Hun,  545.  The  call  must  be  general  and  equal  in  its  operation; 
•Germania  Iron  Min.  Co.  v.  King,  94  Wis.  439,  69  N.  W.  181;  JSJorth 
Milwaukee  Townsite  No.  2  v.  Bishop,  103  Wis.  492,  79  N.  W.  785; 
unless  the  inequality  of  the  call  upon  the  various  subscribers  le 
«aused  by  the  fact  that  some  have  already  paid  more  than  others: 
Brockway  v.  Gadsden  Mineral  Land  Co.,  102  Ala.  620,  15  South.  431. 
As  to  the  defense  that  owing  to  compromises  with  other  subscribers 
the  collection  of  a  call  from  a  particular  one  would  result  in  dis- 
«rimination,  see  Macon  etc.  £.  £.  Co.  v.  Vason,  57  Ga.  314;  iSuccea'- 
«ion  of  Thomson,  46  La.  Ann.  1074,  15  South.  37i>. 

»,  Notice  of. 
A.  Where  Beqoired  by  Statute,  etc. — Where  tBe  contract  of  sub- 
•cription  or,  as  i&  more  frequently  the  case,  the  statutes  or  articles 
of  incorporation  require  that  notice  of  calls  be  given  the  subscriber 
or  that  a  demand  for  payment  be  made  upon  him,  the  authorities 
are  uniform  in  holding  that  such  provisions  are  mandatory,  and  an 
Action  cannot  be  brought  on  the  subscription  until  the  statute  bas 
been  complied  with:  Mississippi  etc  R.  R.  Co.  v.  Gaster,  iiO  Ark. 
455;  Alabama  etc.  R.  R.  Co.  v.  Rowley,  9  Fla.  508;  Macon  etc.  U. 
B.  Co.  V.  Vason,  57  Ga.  314;  Banet  v.  Alton  etc.  R.  K.  Co.,  13  lU. 
504;  Cole  v.  Joliet  Opera  House  Co.,  79  111.  96;  Heaston  v.  Cincin- 
nati etc.  R.  R.  Co.,  16  Ind.  275,  79  Am.  Dec.  430;  Granite  Roofing 
Co.  v.  Michael,  54  Md.  65;  Dexter  etc.  Plank  Road  Co.  v.  Millard, 
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3  Mich.  91;  MeCarty  v.  Sslmsgrove  etc.  R.  K.  Co.  87  Fa.  St.  332; 
Rutland  etc.  R.  R.  Co.  v.  Thrall,  35  Vt.  536;  EMcrkin  v.  Petersen, 
8  Wash.  674,  36  Pac.  1089.  A  provision  in  the  statute  which  re- 
quires notice  of  calls  before  shares  can  be  forfeited  for  their  non- 
payment does  not  necessarily  require  notice  of  a  call  before  an  ac- 
tion can  be  brought  thereon:  Smith  v.  Indiana  etc.  K.  K.  Co.,  I'i 
Ind.  61;  Hill  v.  Nisbet,  100  Ind.  341;  Lake  Ontario  etc.  R.  R.  Co. 
V.  Mason,  16  N.  Y.  451;  Eastern  Plank  Road  Co.  v.  Vaughan,  20 
Barb.  155.  Where,  however,  the  statute  provides  for  notice  of  a 
call  in  "all  cases,"  notice  will  be  required  as  well  when  a  suit  ia 
contemplated  as  when  forfeiture  of  the  shares  is  sought:  Elderkin 
V.  Peterson,  8  Wash.  674,  36  Pac.  1089. 

Provisions  in  the  statute  relative  to  the  time  at  which  the 
notice  must  be  given,  what  it  must  contain,  etc.,  are  to  be  strictly- 
followed.  If  the  statute  allows  assessments  to  be  made  upon 
such  notice  being  given  as  the  by-laws  may  provide,  provision 
for  notice  must  have  been  made  by  a  by-law.  A  resolution 
will  not  suflSce:  Germania  Iron  Co.  v.  King,  94  Wis.  439,  69  N.  W.  181; 
North  Milwaukee  Townsite  No.  2  v.  Bishop,  103  Wis.  492,  79  N.  W. 
785.  If  the  charter  requires  a  sixty-day  notice,  or  that  any  other 
particular  length  of  time  elapse  between  notice  and  suit,  the  time 
of  the  notice  is  essential:  Mississippi  etc.  B.  R.  Co.  v.  Gaster,  20 
Ark.  455;  Cole  v.  Joliet  Opera  House  Co.,  79  111.  96.  If  the  statute 
requires  that  the  notice  specify  the  place  where  the  call  is  payable, 
a  statement  therein  of  the  person  to  whom  it  is  payable  will  not 
sufEce:  Dexter  etc.  Plank  Road  Co.  v.  Millard,  3  Mich.  91. 

The  manner  in  which  notice  is  to  be  given  when  specified  by  the 
statute  must  ordinarily  be  followed,  although  it  is  perhaps  the  law 
that  personal  notice  will  in  all  cases  be  sufficient:  Mississippi  ete. 
E.  R.  Co.  V.  Gaster,  20  Ark.  455;  Jones  v.  Sisson,  6  Gray,  288;  Me- 
Carty V.  Selmsgrove  R.  R.  Co.,  87  Pa.  St.  332.  See,  also,  Schenec- 
tady etc.  Plank  Road  Co.  v.  Thatcher,  11  N.  Y.  102;  and  compare 
Smith  V.  Indiana  etc.  R.  R.  Co.,  12  Ind.  61.  Where,  however,  no 
mode  is  provided  in  the  charter,  or  where  neither  publication  of 
notice  nor  notice  by  mail  is  provided  for,  attempted  notice  by  these 
means  is  not  a  compliance  with  the  statutory  requirement:  Hughes 
V.  Antietam  Mfg.  Co.,  34  Md.  316;  Lake  Ontario  etc.  R.  K.  Co.  v. 
Mason,  16  N.  Y.  451. 

B.  Where  not  Required  by  Statute.— In  the  absence  of  some 
statute  or  provision  in  the  by-laws  requiring  notice  of  a  call  or 
demand  of  payment  before  suit  can  be  brought  thereon,  the  authori- 
ties are  in  conflict  as  to  whether  it  is  necessary.  According  to  one 
line  of  cases  it  is  regarded  as  a  condition  precedent  to  the  right 
of  recovery.  There  is,  under  this  view,  no  presumption  that  the 
stockholders'  have  notice  of  the  acts  of  the  directors,  and  a  valid 
call  being  a  condition  precedent  of  the  subscriber's  liability,  tho 
performance  of  this  condition  being  within  the  exclusive  control 
Am.  St.   Rep.,  Vol.  93—25 
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of  the  corporation,  notice  of  its  performance  is  held  requisite:  (Jar- 
lisle  V.  Carlisle  etc.  E.  R.  Co.,  4  Ala.  70;  Alabama  etc.  B.  K.  Co.  v» 
Rowley,  9  Fla.  508;  Germania  Iron  Co.  v.  King,  94  Wis.  439,  69  N» 
W.  181.  See,  also,  Essex  Bridge  Co.  v.  Tuttle,  2  Vt.  393.  Personal 
notice  is,  of  course,  sufficient:  Alabama  etc.  B.  B.  Co.  v,  Bowley,  9 
Fla.    508. 

By  the  weight  of  authority,  however,  unless  notice  of  calls  or  a. 
demand  for  payment  is  required  by  the  charter  or  by-laws,  none 
need  be  given.  The  subscribers,  it  is  said,  are  bound  to  take  notice 
of  all  corporate  acts,  and  unless  the  forfeiture  of  the  shares  is 
sought  (as  to  this  see  ante,  III,  c.  5  ),  no  notice  of  call  or  demand 
for  payment  is  required:  Eppes  v.  Mississippi  etc.  E.  Co.,  35  Ala. 
33  (see,  also,  Grubbs  v.  Vieksburg  etc.  E.  R.  Co.,  50  Ala.  398  ) ; 
Wilson  V.  Wils  Valley  R.  R.  Co.,  33  Ga.  466;  Heaston  v.  Cincinnati 
etc.  R.  R.  Co.,  16  Ind.  275,  79  Am.  Dec.  430;  Hill  v.  Mobet,  100 
Ind.  341;  Haskell  v.  Sells,  14  Mo.  App.  91.  There  is,  of  course,  no 
necessity  for  a  demand  of  payment  where  the  time  for  payment  of 
the  calls  is  fixed  by  the  contract  of  subscription:  Swan  v.  Pitts- 
burg etc.  Assn.,  6  Kan.  App.  572,  51  Pac.  583. 

d.  Tender  of  Certificates  of  Stock.— We  have  already  (ante,  n, 
a)  touched  upon  the  distinction  between  a  subscription  to  and  a  pur- 
chase of  shares  of  the  capital  stock  of  a  corporation.  Where  the 
contract  is  one  of  purchase,  the  rules  applicable  to  sales  generally 
control,  and  there  must  be  a  tender  of  the  subject  matter  of  the 
sale  before  the  vendee  can  recover  the  purchase  price.  Where  the 
contract  is  one  of  subscription,  however,  the  rule  is  otherwise.  "The 
effect  of  the  ordinary  subscription  to  the  capital  stock  of  a  corpora- 
tion is  to  constitute  the  subscriber  a  shareholder  immediately,  with 
the  right  to  vote  at  meetings,  and  share  in  the  dividends,  and  subject 
him  to  a  liability  to  contribute  to  the  amount  of  his  subscription 
when  called  upon  in  a  legal  manner.  His  engagement  is  created 
directly  by  the  act  of  subscription.  It  is  the  subscription  that 
makes  him  a  shareholder— a  written  acknowledgment  on  the  part  of 
the  corporation  of  his  interest  in  the  corporate  franchise  and  property, 
It  has  been  repeatedly  held  that  a  tender  of  a  certificate  for  shares 
is  never  a  condition  precedent  to  the  liability  of  a  shareholder  to  con- 
tribute the  amount  of  his  shares  after  a  proper  call  [citing  authori- 
ties]. The  case  of  an  ordinary  subscription  for  shares  in  a  corpora- 
tion differs  from  a  sale  and  purchase.  Where  a  person  agrees  to  tak© 
or  purchase  shares,  many  authorities  hold  that  it  is  the  intention  to 
buy  the  certificates  as  a  salable  article.  The  delivery  of  the  certifi- 
cates and  payment  of  the  price  are  considered  concurrent  acts,  and 
in  a  failure  to  carry  out  the  contract  neither  party  can  charge  the 
other  without  averring  a  tender  of  performance":  Astoria  etc.  E.  Co. 
V.  Hill,  20  Or.  177,  25  Pac.  379.     See,  also,  cases  cited,  ante,  11,  a. 

So  far,  then,  as  concerns  the  necessity  of  a  tender  of  certificates 
of  stock  before  suit  on  a  contract  of  subscription  to  recover  tt  call, 
the  authorities  are  uniformly  to  the  effect  that  unless  made  a  condi- 
tion by   the   subscription   agreement,   no   such    tender   is  necessary: 
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Fulgam  V.  Macon,  44  Ga.  597;  South  Georgia  etc.  E.  Co.  v.  Ayres,  58 
Ga.  230;  Chandler  v.  Northern  Cross  R.  Co.,  18  111.  190;  JNew  Albany 
B.  Co.  V.  McCormiek,  10  Ind.  499,  71  Am.  Dec.  b37;  Vawter  v.  Ohio 
etc.  R.  Co.,  14  Ind.  174;  Drover  v.  Evans,  59  Ind.  454;  Slipher  \.  Ear- 
hart,  83  Ind.  173;  Shelbyville  v.  Shelbyville  etc.  Turnpike  Co.,  58 
Ky.  (1  Met.)  54;  Smith  v.  Gower,  63  Ky.  (2  Duvall)  17;  Kennebec  etc 
R.  Co.  V.  Jarvis,  34  Me.  360;  Webb  v.  Baltimore  etc.  R.  Co.,  77  Md. 
92,  39  Am.  St.  Rep.  396,  26  Atl.  113;  Columbia  Electric  Co.  v.  Dixon, 
46  Minn.  463,  49  N.  W.  244;  Marson  v.  Deither,  49  Minn.  423,  52  M. 
W.  38;  Harvester  Co.  v.  Jefferson,  71  Minn.  367,  74  N.  W.  149  (com- 
pare St.  Paul  etc.  Ry.  Co  v.  Robbins,  23  Minn.  439,  and  Minneapolis 
Harvester  Worlcg  v.  Libby,  24  Minn.  327);  Ollesheimer  v.  Thompson 
Mfg.  Co.,  44  Mo.  App.  172;  Lincoln  Shoe  Mfg.  Co.  v.  Sheldon,  44 
Neb.  279,  62  N.  W.  480;  Kohlmetz  v.  Calking,  16  App.  Div.  518,  44 
N.  Y.  Supp.  1031;  Battershall  v.  Davis,  31  Barb.  323;  James  v.  Cin- 
cinnati etc,  R.  Co.,  2  Disn.  (Ohio)  261;  Astoria  etc.  R.  R.  Co.  v.  Hill, 
20  Or.  177,  25  Pac.  379;  Paducah  etc.  Ry.  Co,  v.  Parks,  86  Tenn.  (2 
Pick.)  554,  8  S.  W,  42;  Dallas  Cotton  etc.  Mills  v.  Clancy  (Tex.), 
15  S.  W.  194. 

The  tender  of  certificates  may,  of  course,  be  made  necessary  by  a 
provision  in  the  contract  of  subscription.  This  is  held  to  result 
where  the  action  is  on  a  promissory  note  given  in  payment  of  the 
subscription,  and  providing  for  the  issuance  of  certificates  on  ma- 
turity of  the  note:  Courtright  v.  Deeds>  37  Iowa,  503;  Cooper  v.  Mc- 
Kee,  49  Iowa,  286;  Lawrence  v.  Smith,  50  Iowa,  703;  Hedge  v.  Gib- 
son, 58  Iowa,  656,  12  N.  W.  713.  So,  also,  where  the  promise  to  pay 
assessments  was  expressly  made  dependent  upon  the  delivery  of  cer- 
tain bonds,  a  tender  was  held  a  condition  precedent  to  action:  Bel- 
fast etc.  R.  Co.  V.  Moore,  60  Me,  561.  In  James  v.  Cincinnati  etc.  R. 
Co.,  2  Disn.  (Ohio)  261,  the  agreement  was  that  certificates  should  bo 
issued  on  the  payment  of  each  installment,  but  the  court  held  no 
tender  necessary,  although  it  required  an  averment  of  readiness  and 
willingness  to  deliver.  To  the  same  effect,  see  Waiter  A.  Woods 
Harvester  Co.  v.  Jefferson,  57  Minn.  456,  59  N.  W.  532;  Walter  A. 
Woods  Harvester  Co.  v.  Jefferson,  71  Minn.  367,  74  N.  W.  149;  St. 
Louis  Rawhide  Co.  v.  Hill,  72  Mo.  App.  142. 

VI.     Who    Liable. 

a.  Subscriber  not  Liable  for  Calls  Made  Before  Subscription. 
One  who  subscribes  to  the  capital  stock  of  a  corporation  is  not  re- 
sponsible for  calls  made  prior  to  his  subscription.  The  call  could  not 
operate  on  stock  which  was  not  subscribed  at  the  time  the  call  was 
made:  Pike  v.  Bangor  etc.  R.  Co.,  68  Me.  445.  It  is  not,  however,  a 
defense  that  the  corporate  liability  which  necessitated  the  call  waa 
incurred  prior  to  the  defendant  becoming  the  owner  of  the  stock: 
Visalia  etc.  R.  R.  Co.  v.  Hyde,  110  Cal.  632,  43  Pac.  10;  nor  if  the 
stock  was  subscribed  on  the  same  day  that  the  call  was  made  will 
the  day  be  split  into  fractions  in  order  that  the  call  may  be  presumed 
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•to  have  been  subsequent  to  the  subscription:  San  Gabriel  etc.  Co.  t. 
Dennis  (Cal.),  34  Pac.  441, 

b.  Where  Party,  Appearing  on  Books  as  Owner,  is  Trustee,  etc. 
One  who  subscribes  to  the  capital  stock  of  a  corporation  in  his  own 
name  cannot  resist  liability  thereon  on  the  ground  that  his  subscrip- 
tion was  in  fact  made  on  a  secret  trust,  and  that  another  is  the 
legal  owner  of  the  stock:  Ollesheiraer  v,  Thompson  Mfg.  Co.,  44  Mo. 
App.  172;  see,  also,  Long  v.  Pennsylvania  Ins.  Co.,  6  Fa.  !St.  421; 
Mann  v.  Currie,  2  Barb.  294.  Where,  however,  he  appears  on  the 
stock-books  as  holding  the  shares  in  a  fiduciary  capacity  only,  he 
cannot  be  made  personally  responsible  for  the  unpaid  balance:  Kus- 
sell  V.  Bristol,  49  Conn.  251;  Biggio  v.  Sandbeger,  8  Ohio  iSI.  P.  13. 
•Compare,  also,  Winston  v.  Brooks,  129  111.  64,  21  N.  E.  514,  affirming 
Winston  v.  Dorsett,  27  111.  App.  546.  The  question  arises  more  fre- 
quently in  suits  by  corporate  creditors  to  subject  subscribers  to  lia- 
bility for  their  unpaid  subscriptions,  and  in  this  connection  see 
monographic  note  to  Thompson  v.  Keno  Sav.  Bank,  3  Am.  St.  Kep. 
832. 

c.    On  Transfer  of  Shares. 

1.  General  Eule— Person  Appearing  on  Books  as  Owner  at  Time  of 
Call. — Where  a  subscriber  to  the  capital  stock  of  a  corporation  trans- 
fers his  stock  to  a  third  person,  and  has  such  transfer  entered  upon 
the  books  of  the  corporation,  he  ceases,  according  to  the  weight  of 
authority,  to  be  liable  for  future  calls.  The  consent  of  the  corpora- 
tion to  the  transfer  is,  in  effect,  a  novation,  a  release  of  the  trans- 
ferrer, and  an  acceptance  of  the  transferee  as  liable  for  future  calls. 
Accordingly,  for  calls  made  subsequent  to  the  time  the  transfer  be- 
came effective  on  the  books  of  the  corporation,  the  assignor  is  not, 
in  the  absence  of  statute,  responsible,  but  such  calls  are  collectible 
from  his  assignee,  who,  by  his  receipt  of  the  stock,  and  consent  to 
become  a  stockholder  on  the  corporation  books,  assumes  the  liability: 
Visalia  etc.  E.  Co.  v.  Hyde,  110  Cal.  632,  52  Am.  St.  Eep.  136,  43  Pac. 
10;  Hartford  etc.  E.  Co.  v.  Booman,  12  Conn.  530;  Haynes  v.  Palmer, 
13  La.  Ann.  240;  McKim  v.  Glenn,  66  Md.  479,  8  Atl.  130;  Bingham 
V.  Mead,  92  Mass.  (10  Allen)  245;  Chateau  Spring  Co.  v.  Harris,  20 
Mo.  382;  Vale  Mills  v.  Spalding,  62  N.  H.  605;  Isham  v.  Buckingham, 
49  N.  Y.  216;  Billings  v.  Eobinson,  94  N.  Y.  415;  Eochester  etc.  Land 
Co.  V.  Eaymond,  4  App.  Div.  600,  39  N.  Y.  Supp.  145;  Cowles  v.  Crom- 
well, 25  Barb.  413;  Cole  v.  Eyan,  52  Barb.  618;  Palmer  v.  Lawrence, 
5  N.  Y.  Super.  Ct.  (3  Sand.)  161;  In  re  Long  Island  E.  E.,  19  Wend. 
37,  32  Am.  Dec.  429;  Cole  v.  Adams,  19  Tex.  Civ.  App,  507,  49  S.  W. 
1052;   Stowart  v.   Walla  Walla  Pub.   Co.,   1   Wash.   521,  20  Pac.   605. 

The  assignor  remains  liable,  however,  for  calls  made  before  the 
transfer  on  the  books  of  the  company,  although  they  are  not  payable 
until  after  the  transfer  is  effected.  Upon  the  call  being  made,  the 
assignor  becomes  charged  with  a  definitive  debt — a  sum  fixed  and 
certain.     Tliifl  lie  is  bound  to  pay,  and  cannot  release  himself  there- 
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from  by  a  subsequent  transfer:  American  Alkali  Co.  v.  Campbell,  113 
Fed.  398. 

The  point  of  time,  moreover,  when  the  transfer  becomes  effective 
with  respect  to  the  corporation,  is  when  the  transfer  is  entered  on 
the  books  of  the  latter.  Until  that  time,  there  is  no  consent  to  a 
novation  of  the  parties  by  the  corporation,  and  a  secret  transfer 
cannot  efi'ect  cneh  a  substitution.  The  party  appearing  as  the  stock- 
holder in  the  books  of  the  company  is  liable  as  such:  Kussell  v. 
Easterbvook,  71  Conn.  50,  40  Atl.  905;  Louisiana  Ins.  Co.  v.  Gordon,. 
8  La.  174;  Kriger  v.  Hanover  Nat.  Bank,  72  Miss.  462,  16  (South. 
351;  Vale  Mills  v.  Span  ding,  62  N.  H.  605;  Mann  v.  Currie,  2  Barb. 
294;  Upton  v.  Burnham,  3  Biss.  431,  Fed.  Cas.  No.  16,798,  and  cases 
cited,  ante,  p.  288,  in  this  subd.  See,  in  this  connection,  Tsham  v.  Buck- 
ingham, 49  N.  Y.  216,  where  the  corporation  was  held  to  have  waived 
the  requirement  that  the  transfer  appear  on  its  books. 

2.  Bona  Fides  of  Transfer. — In  order  that  the  transaction  may 
operate  to  release  the  transferrer  and  substitute  in  his  stead  the  trans- 
feree, it  must  be  bona  fide,  and  not  a  fraud  on  the  corporation:  See 
Rochester  etc.  Land  Co.  v.  Raymond,  4  App.  Biv.  600,  39  M.  Y.  JSupp. 
145;  Muskingum  Valley  Turnpike  Co.  v.  Ward,  13  Ohio,  120,  42  Am. 
Dec.  191;  Stewart  v.  Walla  Walla  Pub.  etc.  Co.,  1  Wash.  521,  20 
Pac.  605.  The  question  of  bona  fides  in  this  connection,  however,  is 
of  but  little  relative  importance,  where  the  action  is  by  the  corpora- 
tion, the  great  majority  of  the  cases  in  which  it  is  considered  being 
those  in  which  the  rights  of  creditors  or  of  other  shareholders  are  in- 
volved. As  to  this,  see  monographic  note  to  Thompson  v.  Eeno  Sav. 
Bank,  3  Am.  St.  Rep.  830. 

3.  Necessity  of  Express  Promise  by  Transferee  to  Pay  Subscrip- 
tion.— In  Pennsylvania,  the  courts  have  taken  a  peculiar  position. 
They  do  not  require  (as  we  have  seen  is  required  in  some  few  states, 
ante,  ill,  b,  2,  A)  that  the  original  subscriber  to  stock  should  make 
an  express  promise  to  pny  for  the  shares  subscribed  in  order  that  he 
may  be  held  personally  liable  for  calls,  but  they  do  hold  that  an  as- 
Bignee  is  not  thus  liable  in  the  absence  of  an  express  promise  to  pay. 
In  other  words,  unless  the  assignee  of  an  original  subscriber  makes 
an  express  promise  to  pay  for  subsequent  calls  on  the  shares  assigned, 
he  is  not  personally  liable  therefor,  although  the  transfer  be  entered 
on  the  books  of  the  corporation.  Whatever  remedy  exists  is  either 
against  the  original  subscriber,  who  remains  liable,  or  against  the 
shares  themselves  by  forfeiture  or  sale:  Palmer  v.  Ridge  Mm.  Co.,  34 
Pa.  St.  288;  Frank's  Oil  Co.  v.  McClearly,  63  Pa.  St.  317  (distin- 
guishing Merrimae  Min.  Co.  v.  Levy,  54  Pa.  St.  227,  93  Am.  Dec. 
697);  Messersmith  v.  Sharon  Sav.  Bank,  96  Pa.  tit.  440.  See,  also, 
West  Philadelphia  Canal  Co.  v.  Innes,  3  Whart.  198.  See,  how- 
ever, as  limiting  this  doctrine  where  the  creditors  of  an  insolvent  cor- 
poration seek  to  recover  unpaid  subscriptions  from  the  transferee  of 
stock:  Bell's  Appeal,  115  Pa.  St.  88,  2  Am.  St.  Rep.  532,  8  Atl,  177. 
Where  the  owner  of  stock  promises  a  purchaser  that  he  will  pay  calls. 
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the  corporation  cannot  maintain  an  action  on  such  promise:   Crown 
Slate  Co.  V.  Allen,  199  Pa.  St.  239,  48  Atl.  968. 

Under  a  Pennsylvania  statute  forbidding  the  transfer  of  shares, 
without  the  consent  of  the  directors,  of  one  "indebted  to  the  com- 
pany," it  is  held  that  a  subscription,  although  no  calls  have  been 
made,  makes  the  subscriber  "indebted  to  the  company":  Pittsburg 
etc.  R.  R.  Co.  V.  Clarke,  29  Pa.  St.  146;  Graff  v.  Pittsburg  etc.  K.  iC 
Co.,  31  Pa.  St.  489.  See,  also,  in  this  general  connection,  American 
Alkali  Co.  v.  Campbell,  113  Fed.  398. 

4.  Statutory  Provisions.— The  general  rule  that  a  transfer  of  stock 
on  the  books  of  the  corporation  operates  to  relieve  the  assignor  from 
liability  for  further  calls,  and  to  substitute  the  assignee  in  his  stead, 
may,  of  course,  be  changed  by  statute.  In  Virginia,  for  instance,  tha 
liability  of  the  assignor  is  not  released  by  the  transfer  of  the  Jrtock: 
See  Morris  v.  Glenn,  87  Ala.  628,  7  South.  90;  McKim  v.  Glenn,  6tt 
Md.  479,  8  Atl.  130;  Glenn  v.  Hunt,  120  Mo.  330,  25  S.  W.  181;  Ham- 
ilton v.  Glenn,  85  Va.  901,  9  S.  E,  189;  Priest  v.  Glenn,  51  Fed.  400. 
2  C.  C.  A.  305.  In  other  states,  the  liability  of  the  assignor  is  con- 
tinued for  a  certain  period,  as  for  one  year,  after  the  transfer,  and 
this  is  held  to  mean  after  a  transfer  on  the  books  of  the  company: 
See  Kriger  v.  Hanover  Nat.  Bank,  72  Miss.  462,  16  South.  351,  and 
statutes  of  Maine,  Mississippi,  and  Wisconsin,  there  referred  to. 

In  Tennessee,  it  is  held  that  the  banking  law  of  1859-bO  made  the 
original  subscriber  liable  until  the  entire  subscription  was  paid,  not- 
withstanding assignments:  Marr  v.  Bank  of  West  Tennessee,  72  Tenn. 
(4  Lea)  578.  Where  a  charter  provided  that  "no  transfer  of  stock 
should  exempt  the  party  transferring  it  from  the  obligation  ot  pay- 
ing installments  afterward  called  for  until  fifty  per  cent  shall  have 
been  paid,"  the  exemption  from  liability  because  of  a  transfer  did 
not,  it  was  held,  extend  to  a  call  made  payable  prior  to  the  transfer, 
although  over  fifty  per  cent  of  the  subscription  had  been  paid  at  the 
time  of  transfer:  Vicksburg  etc.  R.  Co.  v.  McKeen,  14  La.  Ann.  724. 

5.  Liability  of  Bona  Fide  Assignee.— The  scope  of  this  note  being 
restricted  to  a  discussion  of  tbe  liability  of  a  subscriber  to  the  cor- 
poration, no  attempt  will  be  made  to  discuss  the  liability  of  bona 
fide  assignees  of  corporate  stock  where  the  certificates  appear  to  be 
for  full-paid  stock.  This  will  be  found  considered  in  the  note  to 
West  Nashville  Planing  Mill  Co.  v.  Nashville  Sav.  Bank,  6  Am.  St. 
Rep.  838-840;  and  so  far  as  relates  to  suits  by  creditors  for  unpaid 
subscriptions,  in  the  monographic  note  to  Thompson  v.  Reno  Sav. 
Bank,  3  Am.  St.  Rep.  806  873. 

VII.     Defenses. 
a.    Statute  of  Limitations. 
1.    General  Rule— Runs  from  Time  Each  Installment  is  Payable.— It 
is  a  rule  of  general  application  that  the  period  prescribed  by  statute 
of  limitations  within  which  action  must  be  brought  on  a  cause  of  ac- 
tion begins  to  run  only  from  the  time  the  cause  of  action  accrues,    'ihe 
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rule  is  equally  applicable  to  actions  brought  on  a  contract  of  subscrip- 
tion hj  a  corporation.  If,  as  is  usual,  the  subscription  is  payable  on 
calls  being  made  by  the  directors,  the  great  weight  of  authority  is  that 
the  statute  begins  to  run  against  each  call  only  from  the  time  it  be- 
eomes  due  and  payable.  The  theory  of  this  holding  is  well  expressed  in 
Glenn  v.  Williams,  60  Md.  93:  "The  contract  contemplated  the  ex- 
ercise of  judgment  and  discretion  on  the  part  of  the  president  and 
directors  as  to  the  times  and  amounts  of  future  payments  on  the 
stock,  and  there  was  nothing  due  from  the  stockholders  until  such 
amounts  were  determined  on  and  regularly  called  for.  Until  a  regu- 
lar call  made,  there  was  no  unconditional  liability  on  the  part  of  the 
stockholder  to  pay.  Until  then  he  could  not  know  when  to  pay,  or 
how  much  he  would  be  required  to  pay.  The  subscription,  therefore, 
was  conditional,  as  to  the  times  and  amounts  of  payment;  and  conse- 
quently, there  was  no  fixed  obligation  of  the  stockholder  to  pay,  and 
no  right  of  action  against  him,  until  an  assessment  and  call  made, 
either  by  the  president  and  directors  or  by  the  order  of  a  court  of 
competent  jurisdiction.  It  is  for  the  amount  of  the  assessment  made 
that  the  right  of  action  accrues,  and  not  for  the  whole  balance  of 
the  unpaid  subscription,  unless  the  whole  amount  be  called  for;  and 
it  is  only  from  the  time  of  the  assessment  and  call  made  that  the 
statute  runs  in  favor  of  the  defendant.  This  is  the  settled  doctrine 
upon  the  subject  and  it  has  been  fully  recognized  and  approved  by 
this  court." 

It  is,  then,  from  the  time  when  each  call  is  made,  due  and  payable, 
and  the  cause  of  action  has  accrued  thereon,  that,  by  the  weight  of 
authority,  the  statute  of  limitations  begins  to  run  against  an  action 
to  recover  the  amount  of  that  installment:  Curry  v.  Woodward,  53 
Ala.  371;  Macon  etc.  K.  Co.  v.  Vason,  52  Ga.  326;  Great  Western  Tel. 
Co.  V.  Gray,  122  111.  630,  14  N.  E.  214;  Consol.  Assn.  of  Planters  v. 
Lord,  35  La.  Ann.  425;  Baltimore  etc.  Turnpike  Co.  v.  Barnes,  6  Har. 
&  J.  (Md.)  57;  Glenn  v.  Williams,  60  Md.  93;  Fitzgerald  v.  Union 
Sav.  Bank  (Neb.),  90  N.  W.  994;  Western  R.  Co.  v.  Avery,  64  N.  C. 
491;  Kilbreath  v.  Gaylord,  34  Ohio  St.  305;  Lewis  v.  Glenn,  84  Va. 
947,  6  S.  E.  866;  Glenn  v.  Marbury,  145  U.  S.  499,  12  Sup.  Ct.  Eep. 
914;  Priest  v.  Glenn,  51  Fed.  405,  2  C.  C.  A.  311;  Dorsheimer  v. 
Glenn,  51  Fed.  404,  2  C.  C.  A.  309;  Priest  v.  Glenn,  51  Fed.  400,  2  C. 
C  C  A.  305.  Similarly,  an  action  brought  to  recover  a  deficiency  due 
after  sale  of  a  delinquent  subscriber's  shares  is  not  barred  by  the 
statute  until  the  period  of  limitations  has  elapsed  between  the  as- 
certainment of  the  amount  of  the  balance  due  (i.  e.,  from  the  time 
of  the  sale)  and  the  commencement  of  the  action:  Cape  Fear  etc. 
Nav.  Co.  V.  Wilcox,  52  N.  C.  (7  Jones),  481,  78  Am.  Dec.  2C0;  Cape 
Fear  etc.  Nav.  Co.  v.  Caston,  63  N.  C.  264.  When  once  a  call  is 
made  it  becomes  a  stated  account  and  the  statute  of  limitations  re- 
lating to  "open  accounts"  is  inapplicable:  New  Orleans  etc.  K.  Co. 
V.  Lea,  12  La.  Ann.  388;  New  Orleans  etc.  Co.  v.  Estlin,  12  La.  Ann. 
184. 
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In  an  Alabama  case  (Semple  v.  Glenn,  91  Ala.  245,  24  Am.  St. 
Eep.  894,  6  South.  46,  9  South.  265),  the  general  rule  just  stated  is 
admitted  to  bo  the  proper  doctrine,  but  prescription  is  distinguished 
from  the  operation  of  the  statute  of  limitations,  and  it  is  held  that 
where  more  than  twenty  years  have  elapsed  since  a  subscription 
without  any  recognition  of  his  liability  on  the  part  of  the  sulpscriber, 
the  doctrine  of  prescription  is  applicable,  and  there  is  a  conclusive 
presumption   of  payment. 

2.  Doctrine  that  Call  Must  be  Made  Within  Statutory  Period.— 
The  rule  that  the  statute  of  limitations  begins  to  run  against  an 
action  on  a  Subscription  only  from  the  time  a  proper  call  was  made 
and  payable,  or  the  subscription  became  otherwise  due  (as  where 
originally  made  payable  at  certain  times),  while  supported  by  the 
weight  of  authority  is  not  universally  followed.  In  at  least  two 
states  the  rule  seems  otherwise.  In  Great  Western  Tel.  Co.  v.  Furdy, 
83  Iowa,  430,  50  N.  W.  45,  it  is  held  that  the  corporate  officers 
cannot  by  failure  to  make  a  call  for  a  long  period  defeat  the  opera- 
tion of  the  statute  by  their  own  inaction.  "Surely,"  says  the 
court,  "it  would  be  wholly  unreasonable  to  say  that  the  company 
had  not  the  right  to  commence  an  action  for  the  reason  that  it  had 

not  ordered  payment  and  given  notice  thereof It  is  the   case 

of  a  creditor  or  obligee  holding,  by  the  terms  of  his  contract,  the 
power  to  acquire,  by  his  own  act,  the  right  to  maintain  an  action 
upon  the  contract.  It  is  plain  that  this  power  must  be  exercised  at 
a  just  and  reasonable  time,  and  not  hastened  or  delayed  to  the  preju- 
dice of  the  other  party."  Accordingly,  where  no  call  binding  on 
the  defendant  had  been  made  for  over  ten  years,  his  liability  or 
his  subscription  was  held  barred  by  the  statute  of  limitations. 

Similarly,  in  Pennsylvania,  although  the  rule  is  recognized  that 
the  statute  runs  from  the  date  of  call  only,  yet  it  is  held  that  un- 
less the  call  itself  Is  made  within  the  statutory  period  (six  years) 
after  the  subscription,  the  right  to  make  the  call  (unless  the  delay 
be  satisfactorily  explained)  will  be  held  from  analog}'  to  the  stat- 
ute to  be  barred:  Pittsburgh  etc.  E.  R.  Co.  v.  Byers,  32  Pa.  St.  22, 
72  Am.  Dee.  770;  McCuUy  v.  Pittsburgh  etc.  E.  E.  Co.,  32  Pa.  St. 
25;  Pittsburgh  etc.  R.  R.  Co.  v.  Graham,  36  Pa.  St.  77;  Shackamaxon 
Bank  v.  Disston,  4  Pa.  Co.  Ct.  Eep.  201.  If  the  delay  to  make  aiur 
calls  be  explained  by  evidence  that  it  was  in  accordance  with  and 
the  result  of  a  corporate  policy,  in  which  the  defendant  subscriber 
acting  as  director,  had  concurred,  the  delay  will  not  operate  as  a 
bar,  though  it  exceeds  the  period  of  six  years:  In  re  Lindsay,  19  Pa. 
Co.  Ct.  Eep.  3. 

t.  Inability  of  Corporation  to  Deliver  Stock.— The  general  sub- 
ject of  fraudulent  and  overissued  corporate  stock  is  considered  in 
the  monographic  note  to  First  Avenue  Land  Co.  v.  Parker,  87  Am. 
St.  Eep.  847.  The  obligation  of  a  subscriber  to  pay  and  of  a  cor^ 
poration  to  confer  upon  him  the  rights  of  a  stockholder  are  mutual. 
If  the  entire  capital  stock  of  the  company  has  been  exhausted   by 
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prior  issues  to  other  persons  it  has  thereby  rendered  itself  unable 
to  perform  its  part  of  the  contract  and  cannot  recover  on  the  sub- 
scription. There  can  obviously  be  no  recovery  on  a  subscription  to 
stock  which  the  corporation  is  unable  to  deliver:  Clark  v.  Turner, 
73  Ga.  1;  Leigh  v.  Chattanooga  etc.  E.  Co.,  104  Ga.  13,  30  S.  K 
381.  Similarly,  where  the  subscribed  capital  exceeds  that  allowed 
by  the  charter  and  there  is  no  apportionment  of  the  stock,  there 
can  be  no  liability  upon  any  of  the  subscriptions:  Bristol  Creamery 
Co.  V.  Tilton,  70  N.  H.  239,  47  Atl.  591.  A  mere  allegation,  how- 
ever, that  the  promoters  of  the  corporation  secured  subscriptions  to 
more  than  the  authorized  stock  is  not  a  defense  to  an  action  on 
the  subscription  in  the  absence  of  an  averment  that  the  excess  of 
subscription  entered  into  the  actual  stock  of  the  corporation  when 
organized:  Shiek  v.  Citizens'  Enterprise  Co.,  15  Ind.  App.  329,  57 
Am.  St.  Rep.  230,  44  N.  E.  230. 

c.  Miscellaneous  Defenses.— In  general,  the  defenses  available  to 
a  subscriber  when  sued  upon  his  subscription  are  those  which  con- 
cern the  contract  itself.  They  are  such  matters  as  nonperformance 
of  conditions  precedent,  the  invalidity  of  the  contract,  the  statute 
of  limitations,  etc.  It  is  not  a  defense  that  the  corporation  or  its 
directors  have  engaged  in  ultra  vires  acts,  nor  that  the  corporate 
officers  have  indulged  in  fraud  or  mismanagement.  These  are  vio- 
lations of  duty  to  be  prevented  or  redressed  by  other  means  and  in 
other  proceedings.  They  do  not  furnish  a  defense  to  the  enforce- 
ment of  liability  on  a  contract  of  subscription:  Cravens  v.  Eagle 
Cotton  Mills,  120  Ind.  6,  16  Am.  St.  Eep.  298,  21  IM.  E.  981;  Oldham 
V.  Mt.  Sterling  Imp.  Co.  (Ky.),  45  S.  W.  779;  Sedaiia  etc.  K.  Co.  v. 
Abell,  17  Mo.  App.  645.  Similarly,  the  failure  to  prosecute  or  aban- 
donment of  work  on  the  corporate  enterprise  is  not  a  valid  defense 
to  an  action  upon  a  subscription:  Hardy  v.  Merrivveather,  14  Ind. 
203;  McMillan  v.  Maysville  etc.  E.  Co.,  54  Jiy.  (15  B.  Mon.)  218, 
68  Am.  Dec.  181;  Salem  Milldam  Corp.  v.  Ropes,  26  Mass.  (9  Pick.) 
187  Buffalo  etc.  E.  Co.  v.  Clark,  22  Hun,  35y;  Grossman  v.  Penrose 
Ferry  Bridge  Co.,  26  Pa.  St.  69;  Dallas  Cotton  etc.  v.  Clancey  (Tex.), 
15   S.   W.    194. 

VIII.    Conflict  of  Laws. 

Where  the  liability  of  a  subscriber  to  the  stock  of  a  corporation 
is  sought  to  bo  enforced  in  a  state  or  country  other  than  that 
where  the  corporation  is  created,  the  law  of  the  latter  place  gov- 
erns. "It  is  a  familiar  principle  that  a  corporation,  and  all  who 
deal  with  it,  are  bound  by  tne  law  of  its  creation,  and  all  such  laws 
as  may  be  legitimately  prescribed  for  its  government  by  the  sov- 
ereign authority  from  which  it  derives  its  corporate  existence.  All 
persons,  therefore,  becoming  stockholders  in  the  company  must  be 
conclusively  presumed  to  have  contracted  with  reference  to  and  as- 
sumed all  the  liability  prescribed  by  the  law  of  the  domicile  of  the 
corporation.  Such  presumption  is  indulge<l,  because  the  corporation 
must  of   necessity   be  couLiollcU   by   tiic   existing    iaw    of    tlie    state 
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where  it  has  its  being,  and  it  has  no  power  to  accept  a  party  as  a 
■stockholder  on  its  books  with  a  view  to  any  other  principle  than 
that  prescribed  by  the  law  of  the  state":  McKim  v.  Glenn,  66 
Md.  479,  8  Atl.  130.  To  the  same  effect  see  Morris  v.  Glenn,  87 
Ala.  628,  7  South.  90;  Fish  v.  Smith,  73  Conn.  377,  84  Am.  St.  Kep. 
161,  47  Atl.  71;  Mandel  v.  Swan  Land  etc.  Co.,  154  111.  177,  45  Am. 
St.  Eep.  124,  40  N.  E.  462;  Bank  of  China,  Japan  and  the  Straits  v. 
Morse,  44  App.  Div.  435,  61  N.  Y.  Supp.  268;  Crofoot  v.  Thatcher, 
19  Utah,  212,  57  Pac.  171.  In  Nashau  Sav.  Bk.  v.  Anglo-Am.  Land 
Mtg.  etc.  Co.,  108  Fed.  764,  48  C.  C.  A.  15,  it  is  held  in  accordance 
■with  this  rule  that  when  a  foreign  (English)  corporation  sues  in 
a  particular  state  to  recover  a  call,  the  question  whether  the  power 
to  forfeit  the  delinquent  stock  is  an  exclusive  remedy  depends  upon 
the  foreign  law  and  not  upon  the  lex  fori.  See  in  this  general  con- 
nection tne  monographic  note  to  Towler  v.  Lamson,  37  Am.  St. 
Bep.  168-175,  on  the  enforcement  in  other  states  of  the  personal  lia- 
bility of  stockholders. 


BOSTOCK  V.  SAMS. 

[95  Md.  400,  52  Atl.  665.] 

MANDAMUS  Will  Issue  to  Compel  the  Granting  of  a  BuUd- 
ing  Permit  when  the  requisite  formalities  prescribed  by  ordinance 
have  been  complied  with.     (p.  398.) 

BUILDING — Common-law  Kight  to  Brcct  and  to  Determine 
the  Character  of. — Every  citizen  has  the  common-law  right  to  ac- 
quire title  to  a  tract  of  land  in  a  city,  and  build  thereon  as  his 
taste,  convenience,  or  interest  suggests,  or  his  means  justify,  with- 
out taking  into  consideration  whether  Jiis  building  will  conform  in 
general  character  and  appearance  to  others  previously  erected  iu 
the  same  locality,     (p.  400.) 

MinnCIPAL  COEPOEATIONS— Buildings,  Ordinances  Un- 
dertaking to  Determine  Character  of.— A  municipal  ordinance  au- 
thorizing the  withholding  of  a  permit  for  the  erection  of  a  build- 
ing if  it  does  not  conform  in  general  character  to  the  buildings 
previously  erected  in  the  same  locality,  and  will  tend  to  materially 
diminish  the  value  of  the  surrounding  improved  or  unimproved  prop- 
erty, is  not  justified  by  a  grant  to  the  municipality  of  the  power 
to  regulate  buildings  and  pass  ordinances  for  the  preservation  of 
order  and  securing  property  and  persons  from  danger,  violence, 
and  destruction,  and  maintaining  the  peace,  good  government,  health, 
and  welfare  of  the  city.     (p.  402.) 

MUNICIPAL  ORDINANCE— When  not  Validated.- A  new 
charter  continuing  in  force,  until  repealed,  all  existing  municipal 
ordinances  does  not  validate  ordinances  which  tne  municipality  had 
not  the  power  to  enact,     (p.  403.) 
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MUNICIPAL  ORDINANCES— When  Valid  In  Part  though 
Void  in  Part. — A  municipal  ordinance  containing  a  provision  which 
is  invalid  because  of  want  of  power  to  enact  it,  may  be  enforced 
as  to  its  other  provisions  which  can  be  given  full  effect  without 
granting  effect  to  the  invalid  parts,     (p.  404.) 

Application  for  mandamus,  which  was  dismissed  in  the  trial 
court,  and  the  petitioner  appealed, 

Edgar  H.  Gans  and  William  J.  O'Brien,  Jr.,  for  the  appellant. 
William  Pinkney  Whyte,  for  the  appellees. 

^^'^  JONES,  J.  This  case  originated  in  a  petition  for  a 
mandamus  filed  in  the  court  of  common  pleas  of  Baltimore  City 
by  the  appellants  against  the  appsllees,  to  compel  the  latter  to  is- 
sue to  the  former  a  permit  to  erect  a  building  upon  a  lot  situated 
at  the  northeast  corner  of  Mount  Eoyal  and  Maryland  avenues 
in  the  city  of  Baltimore.  The  case  will  turn  upon  the  powers 
and  duties  of  the  appellees,  composing  the  appeal  tax  court,  a 
sfnbdepartment  of  the  municipal  government  of  Baltimore  City 
under  the  provisions  of  its  charier,  in  respect  to  the  issuing  of 
a  permit  of  the  kind  applied  for.  These  powers  and  duties  are 
defined  in  the  following  provisions  of  the  ordinances  of  the  city 
now  codified  and  appearing  in  the  City  Code  (1893).  in  article 
60,  as  sections  24,  25,  27,  and  28,  and  which  read  as  follows: 

"Sec.  24.  It  shall  not  be  lawful  for  any  person,  without  a  per- 
mit from  the  appeal  tax  court,  to  erect  within  the  limits  of  the 
city  any  building  upon  a  new  foundation,  whether  in  connection 
with  an  existing  building  or  not,  or  to  pull  down  any  old  build- 
ing or  part  of  a  building  to  the  ground,  and  build  upon  the  old 
foundation,  or  to  put  an  additional  story  upon  any  building  or 
part  of  a  building  by  increasing  the  height  of  the  walls;  and 
flny  person  or  persons  who  may  build  within  the  city  of  Balti- 
laore  shall  be  required  to  take  out  a  permit  for  each  and  every 
house  he  or  they  may  purpose  to  build. 

408  "Sec,  25.  All  persons  receiving  permission  for  the  erec- 
tion of  any  special  improvements  from  the  city  council  shall, 
before  commencing  the  erection  of  the  same,  obtain  the  indorse- 
ment of  the  appeal  tax  court  on  said  permit." 

"Sec.  27.  Whenever  application  accompanied  by  the  pay- 
ment of  the  cost  of  the  advertisement  provided  for  in  section 
28  is  made  to  the  judges  of  the  appeal  tax  court  for  a  permit 
or  permits  to  erect  any  new  building  or  buildings  on  any  street 
or  avenue  of  the  width  of  fifty  feet  or  more,  the  person  or  per- 
sons making  such  application  shall  be  required,  before  such 
permit  or  permits  shall  be  granted,  to  file  with  the  appeal  tax 
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court  a  plat  accurately  describing  the  piece  or  parcel  of  ground 
to  be  improved,  giving  the  front  and  depth  thereof,  its  distance 
from  the  nearest  established  corner  of  a  street,  lane  or  alley,  and 
the  number  of  improvements  (if  more  than  one)  proposed  to  be 
erected  thereon;  also  an  accurate  description  of  the  frontage, 
height,  depth,  material  to  be  used  in  the  proposed  building  or 
buildings,  and  the  general  appearance  and  cost  of  same. 

"Sec.  28.  It  shall  be  the  duty  of  the  judges  of  the  appeal  tax 
court  to  grant  such  permits  on  application,  without  charge,  ex- 
cept as  hereinbefore  provided,  and  to  keep  a  record  of  all  per- 
mits issued;  provided,  that  no  such  permit  shall  be  granted 
unless  in  the  judgment  of  the  said  judges  of  the  appeal  tax 
court,  or  a  majority  of  them,  the  size,  general  character  and  ap- 
pearance of  the  building  or  buildings  to  be  erected  will  conform 
to  the  general  character  of  the  buildings  previously  erected  in 
the  same  locality,  and  will  not  in  any  way  tend  to  depreciate  the 
value  of  surrounding  improved  or  unimproved  property;  and 
provided  further,  that  before  any  such  permit  shall  be  granted, 
at  least  ten  days'  notice  by  advertisement  inserted  in  some  daily 
newspaper  shall  be  given  by  the  appeal  tax  court  that  applica- 
tion for  such  permit  has  been  made.  And  before  any  permit 
shall  be  granted  to  erect  any  building  or  buildings  within  the 
limits  of  the  city  of  Baltimore,  the  applicant  shall  first  satis- 
factorily prove  to  the  judges  of  the  appeal  tax  court  that  provi- 
sion has  been  made  for  such  drainage  as  the  topography  of  the 
ground  requires." 

409  rpj^g  petition  for  mandamus  filed  by  the  appellants  al- 
leged that  the  appellant  Frank  C.  Bostock  had  leased  for  a  val- 
uable consideration  from  a  certain  William  P.  Harvey,  who  was 
the  owner  thereof  the  lot  of  ground  which  has  been  referred 
to,  and  was  in  possession  thereof  with  authority  from  the  owner 
to  erect  thereon  the  building  for  the  erection  of  which  a  permit 
was  applied  for;  and  that  he  had  entered  into  an  agreement 
with  the  appellant,  Edgar  M,  Noel,  to  erect  for  a  consideration 
a  building  on  the  said  lot ;  and  that  for  the  purpose  of  executing 
this  agreement  the  said  Noel  had  duly  applied  to  the  appeal  tax 
court  for  a  permit  to  erect  said  building.  The  petition  then 
sets  out  the  provisions  of  the  ordinances  of  the  city  regulating 
the  application  for,  and  the  granting  of  permits  for,  the  erec- 
tion of  buildings  within  the  city,  and  shows  upon  its  face  that 
all  of  the  requirements  of  the  said  provisions  were  complied 
with  by  the  appellants  in  making  application  for  the  permit 
which  they  seek  to  have  granted  in  this  case.     The  petition  then 
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shows  that  the  appellees  composing  the  appeal  tax  court  re- 
fused the  application  of  the  appellants  for  a  permit  to  erect  the 
building  therein  indicated,  and  passed  an  order  to  that  effect  in 
which  they  assigned  as  reasons  for  their  refusal  that  the  plans 
and  specifications  for  the  proposed  building  "presented  to  the 
inspector  of  buildings  and  examined  by  the  appeal  tax  court" 
did  not.  in  their  opinion,  "conform  to  the  general  character  of 
the  buildings  in  the  said  locality,''  and  that  the  use  of  the  build- 
ing proposed  to  be  erected  "will  be  for  the  purposes  of  a  zoo"; 
among  which  purposes  was  "to  show  wild  animals,  in  reality 
conducting  a  continuous  circus  upon  one  of  the  most  beautiful 
streets  in  the  city  of  Baltimore."  It  also  appeared  from  the 
petition  that  Mount  Royal  avenue,  the  street  upon  which  the 
building  was  proposed  to  be  erected,  was  more  than  fifty  feet 
in   width . 

The  appellees  in  their  answer  admit  all  the  allegations  of 
fact  of  the  petition  except  those  contained  in  the  first  paragraph 
thereof,  which  were  that  the  appellant  Bostock  had  leased  and 
was  tenant  in  possession  of  the  lot  upon  which  the  ****  building 
for  the  erection  of  which  the  permit  was  applied  for,  was  to  be 
erected,  and  had  entered  into  an  agreement  with  the  appellant 
Noel  to  construct  a  building  thereon.  These  allegations  they 
refused  to  admit  and  called  for  proof  of  the  same.  The  de- 
fense made  by  the  answer  was  in  substance  and  effect  that  the 
appellees  had  a  discretion  as  to  the  granting  or  refusing  of  the 
permit,  and  were  justified  in  their  refusal  thereof  because  the 
building  for  which  the  permit  was  applied  for  "would  not  con- 
form to  the  general  character  of  the  buildings  previously  erected 
in  the  same  locality,  and  would  tend  materially  to  depreciate  the 
value  of  the  surrounding  improved  or  unimproved  property." 
The  answer  was  demurred  to  and  the  demurrer  was  overruled. 
The  petitioners  then  joined  issue  upon  that  part  of  tlie  answer 
which  did  not  admit  the  allegations  of  the  petition  contained 
in  the  first  i)aragrapli  thereof,  and  demurred  to  all  other  parts 
thereof,  which  demurrer  being  overruled,  the  petitioners  joined 
issue  thereon  "as  far  as  said  answer  in  any  way  denies  the  aver- 
ment of  facts  contained  in  the  petition." 

The  case  was  then  tried  before  the  court  without  a  jury.  Testi- 
mony was  taken  and  there  was  proof  on  the  part  of  the  appel- 
lants going  to  show  that  the  appellant  Bostock  had,  with  the 
owner  of  the  lot  upon  which  the  proposed  building  was  to  be 
erected,  a  contract  founded  upon  a  valuable  consideration  which 
gave  him  the  right  to  erect  a  building  upon  said  lot,  and  that 
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said  Bostock  had  possession  of  the  lot  for  that  purpose  if  a 
permit  could  be  obtained;  and  that  he  had  entered  into  an  agree- 
ment with  the  appellant  Noel  for  a  consideration  to  have  a 
building  erected  thereon.  At  the  conclusion  of  the  testimony 
the  petitioners  offered  a  prayer  to  the  effect  that  if  the  court 
should  find  from  the  evidence — 1.  "That  on  the  twenty-second 
day  of  October,  1901,  the  petitioner,  Frank  C,  Bostock,  was ,  and 
now  still  is ,  the  tenant  in  possession  of  the  lot  of  ground  men- 
tioned in  the  petition  with  authority  from  the  owner  thereof  to 
erect  thereon  the  building  mentioned  in  said  petition" ;  2.  "And 
that  on  said  'day  the  petitioner,  Edgar  M.  Noel,  as  agent  and 
builder  for  the  petitioner,  Frank  C.  Bostock,  ***  applied  for  the 
permit  mentioned  in  said  petition";  3.  "That  then  under  the 
pleading  in  this  case  the  verdict  must  be  for  the  petitioners.'' 
This  prayer  was  refused  by  the  court,  to  which  refusal  the  peti- 
tioners excepted.  The  court  ordered  that  the  writ  of  mandamus 
be  refused,  and  the  petition  therefor  be  dismissed.  From  this 
order  the  petitioners  have  appealed. 

It  will  be  seen  from  the  course  of  the  pleading  and  the  nature 
of  the  defense  relied  upon  by  the  appellees  that  the  most  im- 
portant and  the  substantial  inquiry  involved  in  the  case  before  us 
is  as  to  what  lawful  discretion  is  given  to  the  appellees  to  with- 
hold a  permit,  upon  application  made,  by  virtue  of  the  proviso 
in  the  ordinance  of  the  city  regulating  the  issuing  of  permits 
which  is  embodied  in  section  28  of  the  City  Code,  and  which 
reads  as  follows:  "Provided,  that  no  such  permit  shall  be 
granted  unless  in  the  judgment  of  the  said  judges  of  the  appeal 
tax  court,  or  a  majority  of  them,  the  size,  general  character 
and  appearance  of  the  building  or  buildings  to  be  erected,  will 
conform  to  the  general  character  of  the  buildings  previously 
erected  in  the  same  locality,  and  will  not  in  any  way  tend  to 
depreciate  the  value  of  surrounding  improved  or  unimproved 
property,"  Treating  this  proviso  as  not  being  contained  in  the 
provisions  of  the  ordinances  relating  to  the  granting  of  permits 
that  have  been  recited,  and  assuming  that  the  allegations  of  the 
petition  for  mandamus,  in  respect  to  the  tenancy  and  possession 
of  the  appellant  Bostock,  of  the  lot  of  ground  mentioned  in  the 
petition  as  the  site  of  the  proposed  building,  to  have  been  suffi- 
ciently proved,  it  having  been  admitted  on  the  face  of  the  plead- 
ings that  all  the  requisites  and  formalities  prescribed  by  the 
ordinance  to  accompany  an  application  for  a  permit  to  build 
had  been  complied  with,  it  became  the  duty  by  the  very  terms 
of  the  ordinance  of  the  appeal  tax  court  to  issue  the  permit  upon 
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the  application  of  the  appellants  as  made.  What  remained  to 
be  done,  therefore,  by  the  appellees  would,  upon  the  hypothesis 
stated,  have  become  a  plain  duty  and  a  mere  ministerial  act 
which  they  could  not  arbitrarily  refuse  to  perform  and  upon 
such  refusal  mandamus  would  lie  to  compel  the  performance 
of  the  duty:  Brayshaw  v.  Kidout,  79  Md.  454,  49  Atl.  515. 

■**^  Taking  up,  now,  for  consideration  the  defense  set  up  by 
the  appellees  based  upon  the  discretion  with  which  they  claim 
to  be  invested  perforce  the  proviso  which  had  been  recited,  the 
fundamental  question  to  be  determined  is  whether  this  proviso 
is  a  valid  part  of  the  ordinance  under  which  the  appellees  were 
called  upon  to  act,  and  as  to  this  the  first  inquiry  is.  Was  the 
corporation,  the  mayor  and  city  council  of  Baltimore,  empow- 
ered by  any  provision  of  its  charter  to  prescribe  the  conditions 
contained  in  the  proviso  in  the  connection  in  which  it  occurs? 
As  a  guide  to  this  inquiry,  we  may  very  aptly  quote  from  what 
was  said  by  Mr.  Dillon  in  his  admirable  work  on  Municipal 
Corporations  in  relation  to  the  construction  of  the  powers  of 
such  corporations :  "The  fundamental  and  universal  rule  which 
is  as  reasonable  as  it  is  necessary,  is,  that  while  the  construction 
is  to  be  just,  seeking  first  of  all  for  the  legislative  intent  in  order 
to  give  it  fair  effect,  yet  any  ambiguity  or  doubt  as  to  the  extent 
of  the  power  is  to  be  determined  in  favor  of  the  state  or  general 
public,  and  against  the  state's  grantee.^'  Then,  after  saying 
that  this  is  not  so  directly  applicable  to  municipal  as  to  private 
corporations,  he  proceeds  as  follows:  "But  it  is  equally  applic- 
able to  grants  of  power  to  municipal  and  public  bodies  which 
are  out  of  the  usual  range,  or  which  may  result  in  public  burdens 
or  which  in  their  exercise  touch  the  right  to  liberty  or  property 
or,  as  it  may  be  compendiously  expressed,  any  common-law  right 
of  the  citizen  or  inhabitant":  1  Dillon  on  Municipal  Corpora-, 
tions,  4th  ed.,  p.  148,  sec.  91.  Again,  at  page  394,  section  317 
of  the  same  work  it  is  said :  "Since  all  the  powers  of  a  corpora- 
tion are  derived  from  the  law  and  its  charter,  it  is  evident  that 
no  ordinance  or  by-law  of  a  corporation  can  enlarge,  diminish 
or  vary  its  powers." 

The  foregoing  citations  are  made  as  a  clear  and  terse  state- 
ment of  the  rules  and  principles  of  law  applicable  to  the  case 
at  bar,  and  not  because  we  think  there  is  need  that  they  should 
be  fortified  by  citing  authority.  Now,  undoubtedly,  the  pro- 
viso in  the  ordinance  here  under  consideration  attempts  to 
confer  powers  that  affect  the  citizen  in  his  right  of  property 
and  his  common-law  right.     It  cannot  be  contended  that  the  *** 
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citizen  has  not  the  common-law  right  to  acquire  title  to  a  lot 
of  land,  qualified  or  absolute,  in  a  city  as  elsewhere,  and  to 
liuild  upon  and  improve  it  as  his  taste,  his  convenience  or  his 
interest  may  suggest  or  as  his  means  may  justify,  without  taking 
into  consideration  whether  his  buildings  and  improvements  will 
conform  in  "size,  general  character  and  appearance'^  to  the 
'•general  character  of  the  buildings  previously  erected  in  the 
same  locality";  even  though  there  might  be  those  in  whose 
"judgment"  his  so  building  might  in  some  way  "tend  to  de- 
preciate the  value  of  surrounding  improved  or  unimproved 
property."  Notwithstanding  the  delicate  power  conferred  by 
the  proviso  in  question — a  power  to  control  the  citizen  in  the 
exercise  of  important  and  valuable  gifts  of  property — the  power 
is  conferred  in  the  most  vague  and  general  terms  and  an  un- 
limited and  unregulated  discretion  is  given  to  an  agency  of  the 
city  government  thereunder.  No  standard  is  set  up  according 
to  which  this  judgment  is  to  be  exercised;  nor  means  provided 
by  which  it  is  to  be  instructed  or  controlled,  and  the  citizen  is 
left  helpless  to  question  its  exercise  in  any  particular  case. 
What  is  meant  by  the  ^'general  character  of  the  buildings  prev- 
iously erected"?  And  what  is  there  to  define  and  fix  this? 
What  is  to  determine  the  locality  within  the  bounds  of  which 
the  conformity  of  building  provided  for  by  the  ordinance  is  to 
be  required?  What  is  to  be  its  extent,  and  what  its  limits? 
What  is  the  depreciation  of  property  against  which  the  ordi- 
nance seeks  to  guard?  Is  it  a  present  and  immediate  deprecia- 
tion, or  is  it  to  be  a  depreciation  which  may,  in  the  judgment  or 
opinion  of  the  appeal  tax  court,  occur  sometime  in  either  a 
near  or  a  remote  future,  and  which  in  fact  may  never  occur? 
A  right  to  create  power  so  vague  and  undefined  in  its  scope,  so 
entirely  unrestricted  in  its  exercise,  and  so  essentially  arbitrary 
in  its  character,  designed  to  abridge  important  and  valuable 
property  rights  of  the  citizen,  if  it  can  be  conferred  at  all  upon 
a  municipal  corporation,  ought  to  be  found  to  be  so  conferred 
in  very  clear  terms  or  by  some  necessary  implication. 

Nowhere  in  the  charter  of  the  city  of  Baltimore  can  it  be  *^* 
found  that  there  is  conferred  upon  the  corporation,  by  any  ex- 
press legislative  provision,  the  power  implied  in  the  ordinance 
under  consideration.  Nor  can  such  power  be  deduced  by  any 
reasonable  implication  from  any  of  the  specific  or  general  powers 
enumerated  and  granted  in  the  charter.  The  general  powers  are 
found  enumerated  in  section  6  of  the  charter  as  enacted  by  act 
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of  1898,  chapter  123.  Without  undertaking  to  quote  at  large 
Ihis  enumeration  of  powers  granted,  it  may  be  affirmed  of  them 
that  those  which  are  therein  contained  to  authorize  the  regula- 
tion of  building  within  the  city  look  to  reg-ulations  to  guard 
against  dangers  to  arise  from  an  unsafe  construction  of  build- 
ings; or  from  constructing  them  of  inflammable  materials:  or 
in  such  manner  as  might  prove  offensive,  or  deleterious  to 
health;  or  in  a  way  to  involve  danger  to  other  property,  or  to 
life  or  limb.  In  other  words,  they  are  powers  which  fall  within, 
the  purview  of  what  is  known  as  the  police  power.  The  proviso 
under  consideration  has  no  reference  to  any  of  the  objects  speci- 
fied or  provided  for  in  the  authority  given  the  corporation  to 
make  regulations  as  to  buildings.  It  contains  no  suggestion 
that  it  was  intended  to  provide  for  the  public  safety;  nor  to 
safeguard  the  health  or  morals  of  the  community;  nor  to  pre- 
serve public  order;  nor  in  any  way  to  be  promotive  of  any  ob- 
ject which  calls  for  the  exercise  of  the  police  power.  Under 
subtitle  "Police  Power"  of  section  6  of  the  charter,  this  power 
is  conferred  that  the  city  may  "pass  ordinances  for  preserving 
order,  and  securing  property  and  persons  from  violence,  danger 
and  destruction,  protecting  the  public  and  city  property,  rights 
and  privileges  from  waste  or  encroachment,  and  for  promoting 
the  great  interests  and  insuring  the  good  government  of  the 
city."  While  thus  a  broad  discretion  is  given  the  corporation 
to  use  the  police  power,  the  nature  of  the  power  is  clearly  in- 
dicated in  the  terms  and  in  the  connection  in  which  it  is  granted; 
and  the  nature  of  the  objects  and  purposes^  for  which  it  is  to  be 
used  is  pointed  out.  None  of  these  objects  or  purposes  can  be 
subserved  by  compelling  the  citizen  to  conform  a  building 
which  he  may  desire  to  erect  to  the  "general  character''  of  *** 
the  building  which  his  neighbor  may  previously  have  erected; 
nor  to  take  into  consideration  whether,  however  lawful  the 
character  of  his  structure,  or  the  use  for  which  it  is  intended, 
may  be,  its  erection  will  in  the  uncontrolled  opinion  of  a  des- 
ignated agency  of  the  corporation,  "in  any  way  tend"  to  de- 
preciate the  value  of  property  in  an  undefined  locality. 

It  is  further  provided  in  section  6  of  the  charter  subtitle 
** Welfare  and  Other  Powers"  that  the  city  may  pass  "such 
ordinances  as  it  may  deem  expedient  in  maintaining  the  peace, 
good  government,  health  and  welfare  of  the  city  of  Baltimore." 
This,  in  eifect,  is  but  a  repetition  of  the  grant  of  the  general 
power  which  has  just  been  referred  to  as  contained  in  subtitle 
^'Police  Power"  of  this  same  section,  and  does  not  further  en- 
Am.  St.   Rep.,  Vol.  93—26 
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large  the  scope  of  the  powers  of  the  corporation.  Under  this 
general  power,  the  municipality,  acting  within  the  limits  of 
legitimate  corporate  authority,  and  to  carry  out  and  make  effect- 
ive its  lawful  powers,  may  pass  ordinances  prescribing  general 
regulations  applicable  alike  to  all  citizens,  and  by  which  each 
may  regulate  his  conduct  and  know  his  rights  and  his  duty  as  a 
member  of  the  corporation;  but  it  is  not  consistent  with  any  ex- 
press  or  implied  power  that  is  to  be  found  in  the  municipal  char- 
ter that  any  individual,  or  any  agency  of  the  corporation  should 
be  invested  with  the  unrestrained  and  unregulated  power  and 
authority  to  say,  in  each  particular  case  as  it  arises,  what  the 
good  government  and  welfare  of  the  community  may  demand 
when  dealing  with  and  undertaking  the  control  of,  the  rights  of 
the  citizen  in  respect  to  the  enjoyment  and  use  of  his  property, 
as  has  been  done  by  the  provision  of  the  ordinances  of  the  city 
here  brought  under  consideration  if  the  same  is  to  be  held  valid. 
The  right  of  the  corporation  to  confer  such  a  power  cannot  there- 
fore be  derived  from  any  implication. 

Since  we  can  find  no  legislative  grant  of  authority  to  the  city 
of  Baltimore  under  its  charter  to  enact  the  provision  of  munici" 
pal  legislation  upon  which  we  have  here  to  pass,  either  express  or 
to  be  implied  from  any  of  the  legitimate  and  recognized  powers 
of  the  corporation,  we  are  constrained  to  hold  '**'*  the  same 
ultra  vires  and  void.  The  case  at  bar  bears  a  strong  analogy 
to  the  case  of  Baltimore  v.  Eadecke,  49  Md.  217,  33  Am.  Rep. 
239,  in  which  the  question  was  as  to  the  validity  of  a  provi- 
sion in  an  ordinance  giving  to  the  mayor  of  the  city  the  power 
to  revoke  permits  that  had  been  granted  for  the  use  of  steam- 
engines  within  the  limits  of  the  city.  This  court  found  that 
ample  power  had  been  granted  to  the  city  to  regulate  the  use 
of  steam-engines  within  the  limits  thereof;  but  that  the  char- 
acter of  power  attempted  to  be  exercised  in  enacting  the  pro- 
vision of  municipal  legislation  there  drawn  in  question  was  not 
appropriate  or  legitimate  to  be  implied  for  carrying  the  granted 
power  into  effect,  and  the  provision  referred  to  was  pronounced 
inoperative  and  void  because  it  committed  the  doing  of  an  act 
affecting  valuable  rights  of  the  citizen  "to  the  unrestrained 
will  of  a  single  public  officer,"  and  laid  down  "no  rules  by 
which  its  impartial  execution"  could  be  secured  or  "partiality 
or  oppression  prevented."  The  court  saying  that  if  the  officer 
ehoso  to  act  only  in  particular  cases,  there  was  nothing  "in 
the  ordinance  to  guide  or  control  him."  The  characterization 
of  the  power  attempted  to  be  exercised  in  that  case  and  the 
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reasoning  of  the  court  in  regard  thereto  apply  with  force  and 
pertinency  in  the  case  at  bar. 

The  case  of  Baltimore  v.  Eadecke,  49  Md.  217,  33  Am.  Rep. 
239,  and  the  case  at  bar  differ  from  the  case  of  Commission- 
ers of  Easton  v.  Covey,  74  Md.  262,  22  Atl.  266,  much  relied 
upon  by  the  appellees,  in  that  the  ordinance  drawn  in  ques- 
tion in  that  case  was  one  regulating  the  erection  of  new  build- 
ings within  the  town  of  Easton,  and  the  permit  that  had  been 
refused  was  applied  for  to  authorize  the  erection  of  a  frame 
stable.  There  the  ordinance  looked  to  guarding  the  public 
safety,  and  was  held  to  come  within  the  police  power  which 
had  been  conferred  upon  the  corporation  enacting  the  ordi- 
nance; and  to  be  in  consonance  with  the  general  powers  and 
purposes  of  the  corporation. 

It  is  argued  that  though  the  authority  to  enact  the  proviso 
of  the  ordinance  here  in  question  was  not  originally  given  by 
the  legislature,  yet  it  was  ratified  and  made  effective  by  the 
third  section  of  the  act  of  1898,  chapter  123.  This  does  not 
result  ^*''  from  a  proper  construction  of  the  section  of  the  act 
of  1898  referred  to.  In  the  first  place  only  such  ordinances 
as  were  not  inconsistent  with  the  act  were  ratified,  and  if  this 
ordinance  contained  provisions  that  implied  powers  conferred 
upon  the  corporation  which  the  act  did  not  intend  to  grant,  but 
withheld,  then  the  ordinance  was  plainly  inconsistent  with  the 
act.  But  the  provision  of  the  act  of  1898  which  is  here  in- 
voked as  ratifying  the  ordinance  in  question  has  no  reference 
to  validating  invalid  ordinances,  and  was  not  intended  to  have 
such  operation  and  effect.  It  was  merely  intended  to  preserve 
the  municipal  status  as  to  all  laws  and  ordinances  that  might 
be  in  force  at  the  date  of  the  adoption  of  the  charter  provided 
by  the  act  of  1898,  chapter  123,  and  to  continue  them  in  force, 
in  the  passing  of  the  corporation  from  the  control  of  the  old 
charter  to  that  of  the  new,  with  the  same  effect  and  no  more, 
as  if  the  change  in  the  charter  had  not  been  made. 

We  have  not  thought  it  necessary  to  notice  specially  the 
ground  of  the  refusal  of  the  appellees  to  grant  the  permit  ap- 
plied for  by  the  appellants,  based  upon  the  alleged  use  which 
the  building  proposed  to  be  erected  was  intended  for.  The 
ordinance  in  question  does  not  profess  to  give  the  appeal  tax 
court  the  right  or  power  to  go  into  such  inquiry  upon  ap- 
plication being  made  for  these  permits;  and  no  such  inquiry 
is  within  the  scope  of  their  duty  or  their  powers  in  that  con- 
nection.    If  the  building  which  the  appellants  propose  to  erect 
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shall  be  put  to  the  use  it  is  alleged  to  be  intended  for,  and  a 
-question  shall  then  be  raised  as  to  the  legality  of  that  use,  such 
question  will  then  become  one  of  interest  to  the  community, 
and  of  more  serious  import  to  those  owning  and  making  use 
of  the  property  in  question;  but  it  has  no  place  in  this  discus- 
sion. 

We  may  take  up,  now,  the  action  of  the  trial  court  upon  the 
pleadings  and  upon  the  appellant's  exception.  The  demurrer 
to  the  whole  answer  of  the  appellees  was  properly  overruled, 
^rhe  petition  in  its  first  paragraph  alleged  matters  of  fact  which 
the  answer  did  not  admit,  and  it  was  proper  these  allegations 
as  to  the  tenancy  and  possession  of  the  property  and  the  right 
■***  of  the  appellants  to  build  thereon  should  be  sustained  by 
proof  in  order  to  show  that  the  petition  for  mandamus  was 
bona  fide  and  founded  upon  substantial  right.  The  second  de- 
murrer to  all  that  part  of  the  answer  not  embraced  in  the 
denial  it  made  of  the  facts  alleged  in  the  first  paragraph  of 
the  petition  ought  to  have  been  sustained  for  reasons  appear- 
ing in  the  foregoing  expression  of  views.  The  prayer  of  the 
appellants  ought  to  have  been  granted.  All  the  facts  of  the 
case  except  those  set  out  in  the  prayer  had  been  admitted,  and 
upon  a  finding  by  the  court  of  the  only  facts  in  issue  the  ap- 
pellants were  entitled  to  a  finding  in  their  favor.  The  proof 
showed  that  they  had  acquired  for  a  valuable  consideration 
a  right  to  build  upon  the  lot  described  in  their  application  for 
a  permit,  and  had  authority  from  the  owner  of  the  lot  so  to 
do,  and  were  in  possession  of  the  same  for  the  purpose  of 
building  upon  it,  and  this  was  sufficient  to  entitle  them  to  the 
permit. 

In  holding  that  part  of  the  ordinance  of  the  city  upon  which 
the  appellees  relied  for  their  defense,  and  which  was  specifically 
<]uoted  in  stating  this  defense,  void,  the  rest  of  the  ordinance 
is  not  affected  thereby,  since  it  can  have  full  effect  as  to  its 
general  objects  and  purposes  with  this  provision  stricken  out. 
In  the  case  of  Baltimore  v.  Radecke,  49  Md.  217,  33  Am.  Rep. 
239,  as  also  in  the  case  of  Vansant  v.  Harlem  Stage  Co.,  59 
Md.  330,  the  ordinances  drawn  in  question  were  only  avoided 
in  part.  It  follows  from  the  views  expressed  in  the  forego- 
ing opinion  of  the  court  that  the  order  of  the  court  below  re- 
fusing the  mandamus  in  this  case  must  be  reversed. 

Order  reversed  and  cause  remanded,  with  costs  to  the  ap- 
pellants. 
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Ordinances  and  Statutes  may  be  Void  in  part  and  valid  in  part: 
Ex  parte  Byrd,  84  Ala.  17,  5  Am.  St.  Rep.  328,  4  South.  397;  Jb'ort 
Smith  V.  Scraggs,  70  Ark.  549,  91  Am.  St.  Kep.  100,  09  S.  W.  679; 
E'.ireka  v.  Wilson,  15  Utah,  67,  62  Am.  St.  Rep.  904,  48  Fac.  150; 
State  V.  Washburn,  167  Mo.  680,  90  Am.  St.  Rep.  430.  67  S.  W.  592; 
State  V.  Davis,  130  Ala.  148,  89  Am.  St.  Rep.  23,  30  South.  344. 

Building   Regulations.— As   to   the   power   of   municipalities   to   re- 
quire  that   certain   kinds   of  buildings   shall   be   equipped   with   fire- 
escapes,  see  Arms  v.  Ayer,  192  Til.  601,  85  Am.  »t.  Rep.  357,  61  N. 
E.  851.     As  to  their  power  to  fix  fire  limits,  see  Liemmon  v.  Town  of 
Guthrie  Center,   113  Iowa,  36,  86  Am.  St.   Rep.   361,   84  N.   W.  986; 
Eureka   v.  Wilson,   15  Utah,   67,   62   Am.  St.   Rep.  904,  48   Pac.   150; 
First  Nat.  Bank  v.  Saris,  129  Ind.  201,  28  Am.  St.  Rep.  185,  28  N.  K.. 
4.34;   Fire  Department  v.  Gilmour,   149   N.  Y.  453,   52  Am.   St.  Kep.- 
748,  44  N.  E.  177.     It  has  been  held  that  such  power  exists  rnder- 
the   general   welfare   clauses   commonly   contained    in    city   charters: 
Kaufman  v.  Stein,  138  Ind.  49,  46  Am.  St.  Rep.  368,  37  JSJ.  K  333;- 
Mayor  v.   Hoffman.   29  La.   Ann.    651,   29    Am.    Rep.   345.     Compare - 
Pve  v.  Peterson.  45  Tex.  312,  23  Am.  Rep.  608;  Kneedler  v.  Norris-- 
town,  100  Pa.  St.  368.  45  Am.  Rep.  383.     A  charter  creatine:  a  health 
department,  with  authority  to  regialate  the  manner  of  erectinsj  build- 
iniTs.  but   conferriniT  no   general   police   powers   nor   any  power   con- 
cerning the   general  welfare,  has  been   held  not  to  justify  an    ordi- 
nance  requiring   the   outer  walls   of   buildinj^s   to   be  of   a   specified 
thickness:  State  v.  Peterson,  45  N.  J.  L.  310,  46  Am.  Kep.  772. 

THE     CONSTITUTIONALITY     OF     BUILDING     REGULATIONS. 
I.    Scope  of  the  Note. 
II.    The   General  Authority  to  Enact  Building  Regulations,   and 
the  Limitations  Thereon. 

III.  Requiring  Permits  for  the  Erection  of  Buildings. 

IV.  Restricting  the  Location  of  Buildings. 
V.     Limiting  the  Height  of  Buildings. 

VI.    Regulations  Intended  to  Promote   the   Public   Health,   Safety 
or  Morals. 
VII.    The  Application  of  Building  Regulations  to  Structures  Already 
Completed. 

I.  Scope  of  the  Note. — The  validity  of  building  regulations  has 
been  drawn  in  question  (1)  where  they  were  imposed  directly  by 
the  legislature  and  it  has  been  insisted  that  they  were  not  within 
the  legislative  power,  and  (2)  when  they  were  found  in  some  munici- 
pal ordinance  and  the  claim  waa  that  the  legislature  had  not  granted, 
or  could  not  grant,  to  the  municipality  the  power  to  enact  the  ordi- 
nances assailed.  We  shall  not  here  enter  upon  the  oonsideratlon 
of  the  question  what  provisions  in  municipal  charters,  or  in  other 
statutes  relating  to  municipalities,  authorize  them  to  enact  and  en- 
force building  regulations,  but  shall  rather  confine  ourself  to  the 
constitutional  question,  whether  a  building  regulation,  supposing 
it  to  be  supported  by  some  statute,  may  still  be  regarded  as  within 
the  constitutional   authority   of   the   legislature. 

n.  The  General  Authority  to  Enact  Building  Regulations  and  the 
Limitations  Thereon.— Of  course,  the  authority  to  enact  and  enforce 
building  regulations  can   be   sustained   only   on   tne  ground   that  it 
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is  a  part  of  the  police  power.  This  power  may  be  exercised  directly 
by  the  state,  or  its  exercise  may,  in  proper  cases,  be  delegated  to 
cities  and  other  municipal  corporations,  and  in  every  case  where 
the  statute  relied  upon  purports  to  authorize  the  imposition  of  the 
regulation,  the  question  is  whether  it  is  a  legitimate  exercise  of  the 
police  power.  While  the  decisions  upon  the  subject  are  too  infre- 
quent to  be  relied  upon  with  confidence,  we  apprehend  that  here, 
as  elsewhere,  certain  limitations  upon  the  exercise  of  the  police 
power  exist  and  must  be  respected,  among  which  are  that  the  regu- 
lation in  question  must  not  be  arbitrary  in  its  character,  must  be 
one  which  the  courts  will  not  judicially  notice  to  be  unnecessary, 
and  must  have  a  tendency  to  promote  the  public  welfare  or  safety. 
The  principal  case  presentff,  it  is  true,  only  the  question  of  whether 
the  ordinance  was  one  the  power  to  enact  which  had  been  conferred 
upon  the  municipality  assuming  to  enact  it,  but  we  think  the  rea- 
soning of  the  court  to  be  equally  applicable  to  general  statutes 
upon  the  subject,  and  hence  that  it  may  be  safely  aflirmed  that  a 
building  regulation,  however  enacted,  must  not  unnecessarily  inter- 
fere with  rights  of  property,  and  if  it  assumes  in  any  manner  to 
regulate  the  location,  dimensions,  appliances,  or  material  of  build- 
ings on  the  property  of  private  proprietors,  it  must  be  declared 
unconstitutional,  unless  its  enactment  can  be  defended  on  the  ground 
that  it  is  necessary  for  the  protection  or  preservation  of  the  pub- 
lic health  or  safety.  In  other  countries  regulations  are  often  made 
and  enforced  whose  object  is  merely  to  assure  greater  beauty  and 
regularity  in  building  in  the  great  municipalities,  but  it  is  believed 
that  regulations  of  this  character  cannot  be  sustained  in  this  coun- 
try. 

III.  Requiring  Permits  for  the  Erection  of  Buildings.— It  is 
doubtless  within  the  power  of  the  legislature  to  require  persons 
proposing  to  erect  Buildings  within  the  limits  of  municipalities  to 
apply  to  some  board  or  public  officer  for  permission  so  to  do  (Hasty 
V.  City  of  Huntington,  105  Ind.  540,  5  N.  E.  559),  provided  such 
board  or  officer  is  not  vested  with  arbitrary  authority  to  grant  or 
withhold  such  permission,  or  is  not  authorized  to  withhold  it  for 
some  reason  which  cannot  be  sustained  without  the  impairment  of 
constitutional  rights,  it  is  true  that  in  Commissioners  of  Easton  v. 
•Covey,  74  Md.  262,  22  Atl.  266,  the  general  power  to  prohibit  the 
erection  of  a  building  without  first  obtaining  permission  of  the 
town  commissioners  was  affirmed,  and  the  court  was  very  injudi- 
cious in  the  use  of  the  language  in  which  it  expressed  its  opinion, 
for  it  declared  in  general  and  unqualified  terms  that  an  ordinance 
^'to  regulate  the  erection  of  new  buildings  within  the  corporate 
limits  by  providing  that  no  building  shall  be  erected  without  a  per- 
mit first  obtained  from  the  commissioners  is  not  only  reasonable, 
but  useful  and  even  essential  to  the  welfare  and  prosperity  of  the 
town,"  and  that  "the  commissioners  have  a  discretion  to  grant  or 
refuse  the  permit  in  each   case  on  an  application  therefor."     The 
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real  question,  however,  involved  in  that  case  was  the  validity  of 
an  ordinance  intended  to  protect  the  public  from  danger  by  fire 
and  which  denied  the  right  to  erect  frame  buildings  within  specified 
limits  except  upon  permit  granted  therefor,  and  the  general  lan- 
guage employed  by  the  court  would  now  doubtless  be  repudiated 
by  it:  Bostock  v.  Sams,  95  Md.  400,  ante,  p.  394,  52  Atl.  665.  Mani- 
fe^ly,  every  law  or  ordinance  requiring  building  permits  which 
may  fairly  be  construed  as  conferring  upon  any  oiScer  or  board  the 
power  to  withhold  them  arbitrarily  or  in  the  exercise  of  a  discre- 
tion for  the  regulation  or  control  of  which  no  means  are  provided, 
must  be  pronounced  unconstitutional.  "The  right  of  a  person  to 
use  and  improve  his  property  as  to  him  seems  proper,  consistent  with 
the  law,  is  a  constitutional  right  of  which  he  cannot  be  deprived  by 
the  mere  will  or  pleasure  of  the  city  council  or  other  officer  ap- 
pointed by  it":  City  of  Sioux  Falls  v.  Kirby,  6  S.  Dak.  62,  60  N. 
W.  156.  "It  is  equally  clear  that  if  an  ordinance  is  passed  by  a  mu- 
nicipal corporation,  which  upon  its  face  restricts  the  right  of  do- 
minion which  the  individual  may  otherwise  exercise  without  ques- 
tion, not  according  to  any  general  or  uniform  rule,  but  so  as  to  make 
the  absolute  enjoyment  of  his  own  dependent  upon  the  arbitrary 
will  of  the  governing  authorities  of  the  city  or  town,  it  is  uncon- 
stitutional and  void,  because  it  fails  to  furnish  a  uniform  rule  of 
action,  and  leaves  the  right  of  property  subject  to  the  despotic  will 
of  alderman  who  may  exercise  it  so  as  to  give  exclusive  profits  or 
privileges  to  particular  persons":  State  v.  Tenant,  110  r^.  (J.  6Uy, 
28  Am.  St.  Rep.  715,  14  S.  E.  387. 

IV.  Bestricting  the  Location  of  Buildings. — The  owner  of  a  lot 
or  other  parcel  of  land  has  the  right  to  build  upon  any  part  of  it, 
and  any  statute  which  undertakes  to  interfere  with  this  right  is, 
to  the  extent  of  the  interference,  a  taking  of  his  property  which, 
if  for  private  use,  cannot  be  authorized  at  all,  and  if  tor  a  public 
purpose,  can  be  authorized  only  on  the  condition  of  making  just 
compensation.  Where  a  statute  assumed  to  change  the  line  of  a 
public  street  and  the  effect  of  the  change  was  to  add  to  the  street 
lands  which  were  before  private  property,  but  it  was  provided  that 
the  act  should  not  interfere  with  buildings  already  erected,  it  was 
held  that  if  an  owner  tore  down  his  building,  the  land  at  once  be- 
came impressed  with  a  public  use  as  a  part  of  the  street,  and,  as 
a  necessary  consequence,  he  became  entitled  to  compensation  from 
the  city  for  the  part  thus  added  to  the  street:  City  of  Philadelphia 
V.  Linnard,  97  Pa.  St.  242;  Widening  of  Chestnut  Street,  118 
Pa.  St.  593,  12  Atl.  585.  Sometimes  a  like  result  has  been  sought 
to  be  accomplished  by  less  direct  methods,  as  where  a  statute  ex- 
tends the  apparent  width  of  a  street  by  prohibiting  the  erection 
of  any  building  within  a  specified  distance  therefrom.  This  cannot 
be  done  without  compensating  the  owner.  "The  use  of  a  given 
object  is  a  most  e<!sontial  and  beneficial  quality  or  attribute  of 
property;  without  it  all  other  elements  which  go  to  make  property 


408  American  State  Eepoets,  Vol.  93.     [Maryland, 

would  be  of  no  value.  If  the  city  were  allowed  to  deprive  a  de- 
fendant of  the  use  of  his  entire  lot,  it  would  leave  in  his  hands  but 
a  barren  and  barmecidal  title;  and  what  is  true  of  property  rights 
as  an  integer  is  true  of  each  fractional  portion":  City  of  St. 
Louis  V.  Hill,  116  Mo.  527,  22  S.  W.  861. 

V.  Limiting  the  Height  of  Buildings.— By  the  common  law,  as 
we  understand  it,  the  owner  of  property  had  the  same  dominion 
above  as  beneath  it,  and  hence  had  as  much  right  to  maintain 
structures  above  it  as  to  exercise  any  other  right  or  incident  of 
ownership.  It  has  nevertheless  been  assumed,  rather  than  decided, 
in  the  few  cases  in  which  the  question  has  been  presented,  that  it 
is  within  the  power  of  the  legislature  to  limit  the  height  to  which 
buildings  may  be  constructed  and  maintained,  at  least  within  the 
limits  of  populous  municipalities:  Attorney  General  v.  Williams, 
174  Mass.  476,  55  N.  E.  77,  178  Mass.  330,  59  N.  E.  812;  People 
V.  D'Oench,  111  N.  Y.  359,  18  N.  E.  862;  but  in  the  one  case  the 
statute  provided  for  compensation  to  the  parties  injuriously  af- 
fected, and  in  the  other  it  was  held  inapplicable  to  the  class  of 
buildings  against  which  it  was  sought  to  be  enforced.  Therefore, 
neither  decision  may  be  regarded  as  conclusive,  though  doubtless 
both  expressed  the  views  of  the  members  of  the  court  in  which  they 
were  pronounced.  Under  a  statute  limiting  the  height  of  buildings 
to  seventy  feet  on  a  small  tract  of  land  west  of  the  statehouse  on 
Boston  Common,  and  providing  for  the  compensation  of  every  per- 
son who  might  be  deprived  of  rights  existing  under  the  constitution, 
it  was  insisted  that  no  one  had  any  right  to  erect  buildings  of  the 
height  specified  after  their  erection  had  been  prohibited  by  the  leg- 
islature, and  that  such  prohibition  was  within  its  police  power.  It 
was  claimed  that  the  statute  had  been  enacted  partly,  for  the  inter- 
est of  the  public  as  travelers  on  the  highway  and  partly  in  the  in- 
terest of  the  commonwealth  as  owner  of  the  property;  "that  one 
object,  at  any  rate,  was  to  save  the  dignity  and  beauty  of  the  city 
at  its  culminating  point,  for  the  pride  of  every  Bostonian  and  the 
pleasure  of  every  member  of  the  state."  In  response  to  the  sugges- 
tion made  by  the  attorney  general  that  the  statute  was  within  the 
legislative  power,  even  if  construed  so  as  not  to  entitle  property 
owners  to  compensation,  the  court  said:  "Of  course  it  is  possible  to 
read  this  as  the  attorney  general  would  have  us  read  it,  as  import- 
ing an  exercise  of  the  police  power  so  far  as  legislature  constitution- 
ally could  go,  and  as  saving  a  remedy  for  all  damages  beyond  the 
limit.  If  interpreted  in  that  way  it  lets  in  the  argument  just  stated. 
The  objection  to  the  interpretation  is  that  it  supposes  the  legis- 
lature without  clear  words  to  have  used  the  police  power  in  one  of 
its  extreme  manifestations  for  a  purpose  which,  although  conceded 
to  be  public,  is  a  purpose  which  may  be  described  as  of  luxury  rather 
than  of  necessity,  and  which,  in  part,  after  all,  is  for  the  benefit  of 
the  statehouse  land  and  its  proprietor  merely  as  much.  8o  that  to 
sustain  the  restriction  to  its  whole  extent  under  the  police  power 
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would  be  a  startling  advance  upon  anything  heretofore  done.  If 
it  should  be  suggested  that  the  restriction  might  be  sfustained  under 
the  police  power  beyond  a  certain  number  of  feet  from  the  ground 
and  compensation  allowed  for  the  restriction  between  that  height 
and  seventy  feet,  apart  from  the  difficulty  of  fixing  a  constitutional 
limit  by  feet  and  inches,  which  might  not  be  insuperable  (see  Quinn 
V.  New  York  etc.  E.  E.  Co.,  178  Mass.  150,  151,  55  N.  E.  891),  tho 
answer  is  that  the  constitutional  difficulty  would  not  grow  appre- 
ciably less  until  we  reach  a  point  at  which  the  restriction  became 
nugatory,  becaiise  it  was  beyond  the  height  to  which  anyone  wished 
to  build.  Apart  from  the  difficulties  which  we  have  stated,  and  sim- 
ply reading  the  words  without  consideration  of  consequences',  while 
we  can  gather  that  the  legislature  was  willing  to  take  anything 
without  paying  for  it  that  this  court  should  say  that  it  could,  we  do 
not  find  anything  that  even  suggests  a  legislative  adjudication  that 
the  public  welfare  requires  that  the  petitioners'  property  should  be 
restricted  without  compensation  to  them.  For  the  foregoing  reasons 
we  are  of  opinion  that  the  construction  adopted  by  the  :;ttorney 
general  must  be  rejected,  and  therefore  we  do  not  find  it  necessary  to 
express  an  opinion  whether  a  law,  in  which  the  legislature,  either 
with  a  declaration  of  purposes  such  as  we  have  imagined  for  this 
act  or  without  it,  should  give  clear  expression  to  its  intent  to  re- 
strict these  buildings  in  the  exercise  of  its  police  power  without  pay- 
ment, would  infringe  the  constitution.  Such  a  law  certainly  would 
present  grave  difficulties  even  when  approached  with  all  the  presump- 
tions that  exist  in  favor  of  a  legislative  decision,  and  with  the  duty 
to  uphold  it  unless  it  was  impossible  to  do  so":  Parker  v.  Common- 
wealth, 178  Mass.  199,  59  N.  E.  634. 

Certainly,  it  cannot  be  maintained  that  the  legislature  has  an  ab- 
solute right  to  restrict  the  height  of  buildings,  for  the  exercise  of 
such  a  power  might  render  property  substantially,  is  not  absohitiUy, 
worthless.  We  apprehend  that  the  power,  if  it  exists  at  all,  must 
be  exercised  within  reasonable  limits,  and  that  its  exercise  cannot 
be  sustained  in  any  case  unless  it  appears  that  a  building  of  the 
height  prohibited  must  impair  the  public  health  and  safety. 

VI.  Regulations  Intended  to  Promote  the  Public  Health,  Safety, 
or  Morals,  and  reasonably  adapted  to  those  purposes,  are  within  the 
police  power  and  may  be  enforced  when  enacted  by  the  state  legis- 
lature or  by  municipal  corporations  whose  charters  or  other  grants 
of  authority  give  them  power  to  enact  local  regulations  upon  these 
subjects.  The  most  familiar  instances  are  laws  and  ordinances  pre- 
scribing fire  limits  and  prohibiting  the  construction,  moving,  and,  in 
some  instances,  the  repair,  of  buildings  within  those  limits  unless  of 
materials  noncombustible,  or  comparatively  so:  Canepa  v.  City  of 
Birmingham,  92  Ala.  358,  9  Soulh.  180  Ex  parte  Fisk,  72  Cal.  125, 
13  Pac.  310;  McCloskey  v.  Kreling,  76  Cal.  511,  18  Pf»c.  433;  Ford  v. 
Thralkill,  84  Ga.  169,  10  S.  E.  600;    Ward  v.  City  of  Murphysboro, 
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77  111.  App.  549;  King  v.  Davenport,  98  111.  305,  38  Am.  Kop.  89 j 
ilrst  Nat.  Bank  v.  Sarlls,  129  Ind.  201,  28  Am.  St.  Kep.  185,  28  JM. 
E.  434;  City  of  Monroe  v.  Hoffman,  29  La.  Ann.  651,  29  Am.  Kep. 
345;  State  v.  O'Neil,  49  La.  Ann.  1171,  22  South.  352;  Wadleigh  v. 
Oilman,  12  Me.  403,  28  Am.  Dec.  188;  City  of  Salem  v.  Maynes,  123 
Mass.  372;  Brady  v.  Northwestern  I.  Co.,  11  Mich.  425;  Alexander  v. 
Oreenville,  54  Miss.  659;  Eichenlaub  v.  St.  Joseph,  113  Mo.  395,  21 
S.  W.  8;  Griffin  v.  City  of  Gloversville,  67  App.  Div.  403,  73  N.  Y. 
Supp.  684;  State  v.  Johnson,  114  N.  C.  846,  19  S.  E.  599;  Hubbard  v. 
Medford,  20  Or.  315,  25  Pac.  640;  Kneedler  v.  Norristown,  100  Pa.  St. 
368,  45  Am.  Rep.  384;  Klinger  v.  Bickel,  117  Pa.  St.  326,  11  Atl.  555; 
Knoxville  v.  Bird,  12  Lea.,  121,  47  Am.  Rep.  326;  Pye  v.  Peterson,  45 
Tex.  312,  23  Am.  Rep.  608;  City  of  Eureka  v.  Wilson,  15  Utah,  67,  62 
Am.  St.  Rep.  904,  48  Pac.  150;  Roanoke  v.  Boiling  (Va.),  43  S.  E. 
343;  providing  for  fire-escapes:  Arms  v.  Ayer,  192  111.  601,  85  Am. 
St.  Rep.  357,  61  N.  E-  851;  Willy  v.  MuUedy,  78  N.  Y.  316,  34  Am. 
Rep.  536;  Pauley  v.  Steam  etc.  Co.,  131  N.  Y.  96,  2y  N.  E.  909; 
Schott  V.  Harvey,  105  Pa.  St.  222,  51  Am.  Rep.  201;  Schmalzried 
V.  White,  97  Tenn.  36,  36  S.  W.  393;  or  for  the  inclosure  of  danger- 
ous places:  City  of  New  York  v.  Williams,  4  E.  D.  Smith,  516,  15 
N.  Y.  502;  or  for  the  proper  construction  and  maintenance  of  water- 
closets,  cesspools,  sewers,  etc.:  Sprigg  v.  Garrett  Park,  89  Md.  406, 
43  Atl.  813;  Commonwealth  v,  Roberts,  155  Mass.  281,  29  N.  E.  522. 
So  a  statute  was  sustained  which  required  that  all  tenement-houses 
have  water  furnished  in  sufficient  quantity  at  one  or  more  places 
on  each  floor,  occupied  or  intended  to  be  occupied  by  one  or  more 
families,  and  that  all  tenement-houses  shall  be  furnished  with  a  like 
supply  of  water  by  the  owners  thereof  when  they  shall  be  directed  to 
do  so  by  the  board  of  health:  Health  Department  v.  Rector,  145  N. 
Y.  32,  45  Am.  St.  Rep.  579,  39  N.  E.  833.  The  general  limitations 
upon  the  power  of  the  legislature  in  reject  to  building  regulations 
are  thus  described  in  the  case  last  cited:  "The  act  must  tend  in 
some  appreciable  and  clear  way  toward  the  accomplishment  of  some 
of  the  purposes  which  the  legislature  has  the  right  to  accomplish 
under  the  exercise  of  the  police  power.  It  must  not  be  exercised 
ostensibly  in  favor  of  the  promotion  of  some  such  object,  while 
really  it  is  an  evasion  thereof  and  for  a  distinct  and  totally  different 
purpose,  and  the  court  will  not  be  prevented  from  looking  at  the 
true  character  of  the  act  as  developed  by  its  provisions,  b'y  any  state- 
ment in  the  act  itself  or  in  its  title  showing  that  it  was  ostensibly 
passed  for  some  object  within  the  police  power.  The  court  must  bo 
able  to  see  some  clear  and  real  connection  between  the  assumed  pur- 
pose of  the  law  and  the  actual  provisions  thereof,  and  it  must  see 
that  the  latter  do  tend  in  some  plain  and  appreciable  manner  toward 
the  accomplishment  of  some  of  the  objects  for  which  the  legislature 
may  use  this  power." 

VII.     The  Application  of  Building  Eegnlations  to  Structurss  Al- 
ready Completed.— In  the  vast  majority  of  instances  building  regula- 
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tions  are  retrospective  in  their  character,  or,  more  accurately  speJili- 
ing,  are  not  intended  to  apply  to  structures  already  completed.  This', 
however,  is  a  question  of  expediency  rather  than  of  power,  and  there 
is  little  doubt  that  the  legislature  may  require  changes  in  existing 
buildings,  at  least  when  intended  to  subserve  sanitary  purposes: 
Commonwealth  v.  Roberts,  155  Mass.  281,  29  N.  E.  522.  One  of  the 
chief  objections  made  to  the  ordinance  in  question  in  Health  Depart- 
ment V.  Eector,  145  N.  Y.  32,  45  Am.  St.  Eep.  579,  39  N.  E.  833,  was 
that  it  required  buildings  already  in  existence  to  be  so  changed,  if 
necessary,  as  to  furnish  water  in  sufficient  quantity  at  one  or  more 
places  on  each  floor  occupied,  or  intended  to  be  occupied,  by  one  or 
more  families.  In  considering  this  point,  the  court  said:  "In  both 
cases  the  object  must  be  within  some  of  the  acknowledged  purposes 
of  the  police  power,  and  such  purpose  must  be  possible  of  accom- 
plishment at  some  reasonable  cost,  regard  being  had  to  all  the  sur- 
rounding circumstances.  There  might  at  first  seem  to  be  some  dif- 
ference as  to  the  principle  which  obtained  in  enacting  conditions 
upon  complying  with  which  the  owner  might  be  permitted  to  erect 
a  structure  within  the  limits  of  a  city  or  village,  or  for  certain  pur- 
poses, and  the  enactment  of  provisions  which  would  necessitate  the 
alteration  of  structures  already  in  existence.  In  the  first  place  it 
might  be  urged  that  the  discretion  of  the  legislature  in  enacting  con- 
ditions for  buildings  might  be  more  extensive,  because  the  owner 
would  be  under  no  necessity  of  building;  it  would  be  a  matter  of 
choice  and  not  of  compulsion,  and  in  choosing  to  build  it  might  be 
said  that  he  accepted  the  condition,  while  in  the  second  case  he 
would  have  no  choice  and  would  be  compelled  to  alter  or  improve 
the  existing  building  as  directed  by  law.  The  difference,  however, 
is,  as  it  seems  to  me,  really  not  one  of  principle,  but  only  of  cir- 
cumstances. Although  the  owner  in  the  one  case  is  not  compelled 
to  build,  yet  he  is  limited  in  the  use  to  which  he  may  put  his  prop- 
erty by  the  provisions  of  the  law.  He  cannot  build  as  he  wishes  to, 
unless  upon  the  condition  of  a  compliance  with  the  law,  and  he  may 
very  probably  be  so  situated,  as  to  location  of  property  and  in  other 
ways,  that  it  is  really  a  necessity  for  him  to  use  his  property  in 
the  way  proposed,  and  which  he  cannot  do  without  expending  con- 
siderable sums  above  what  he  would  otherwise  be  called  upon  to 
do  in  order  to  comply  with  those  provisions.  They  must,  therefore, 
be  reasonable,  as  already  stated.  "When  one's  use  of  his  property 
is  thus  circumscribed  and  limited,  what  might  otherwise  be  called 
his  rights  are  plainly  interfered  with,  and  the  justification  therefore 
can  only  be  found  in  this  police  power.  So,  when  the  owner  of  an 
existing  structure  is  called  upon  to  make  such  alterations,  while  the 
necessity  may  seem  to  be  more  plainly  present,  still  it  may  exist 
in  both  cases,  and  the  only  justification  in  either  is  the  same." 
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WAGNEE  V.  UPSHUR. 

[95  Md.   519,  52  Atl.  509.] 

POLICE— Eight  to  Seize  Property  Which  may  be  Used  for  a 
Criminal  Purpose.— If  Property  may  be  Used  for  Legal  as  Well  as 
Illegal  Purposes,  as  where  it  is  a  musical  slot-machine,  which  may 
also  be  used  for  gambling,  the  presumption  cannot  be  indulged  that 
the  owner  intended  to  use  it  for  the  illegal  purpose,  and  the  police 
have  no  authority  to  seize  it  as  a  preventive  measure,  unless  it  is 
first  established  that  the  article  was  procured  or  held  for  an  illegal 
purpose,     (p.  413.) 

POLICE— Criminal  Use  of  Article,  How  to  be  Established  so 
as  to  Warrant  Its  Seizure  by. — Articles  which  may  or  may  not.  be 
used  for  a  criminal  purpose  cannot  be  seized  by  the  police  until  it 
has  been  first  established  that  the  article  was  procured,  held,  or  used 
for  an  illegal  purpose,  and  that  cannot  be  so  established  except  by 
proceedings  in  a  court  of  criminal  jurisdiction,     (p.  414.) 

W.  Calvin  Chestnut  and  Gans  &  Haman,  for  the  appellant. 

Alonzo  L.  Miles,  for  the  appellees. 

619  roWLER,  J.  This  is  the  second  appeal  in  this  case. 
The  first  will  be  found  reported  in  the  case  of  Police  Com- 
missioners V.  Wagner,  93  Md.  190,  86  Am.  St  Rep.  423,  48 
Atl.  455.  In  the  case  just  cited  it  is  said,  Page,  J.,  deliver- 
ing the  opinion:  "This  is  an  action  of  replevin  to  recover  a 
musical  slot-machine.  The  third  plea  is  that  the  article  is  a 
gambling  device  or  instrument  intended  and  designed  to  be 
^^®  used  by  the  plaintiff  and  others  in  violation  of  the  gambling 
laws  of  the  state,  which  can  be  put  to  no  legitimate  use,  and 
was  detained  by  the  defendants,  in  the  discharge  of  their  of- 
ficial duty  to  prevent  such  violation,  and  to  be  used,  if  neces- 
sary, as  evidence  against  the  plaintiff.  To  this  plea  the  plain- 
tiff replied  that  at  the  time  the  machine  was  taken  there  was 
no  cbarge  pending  against  the  plaintiff  for  any  violation  of  the 
gambling  laws  of  this  or  any  other  state;  that  the  plaintiff 
was  not  arrested,  nor  has  he  since  been  arrested,  nor  any  war- 
rant issued  for  his  arrest  on  any  such  charge,  nor  has  any  such 
charge  been  preferred  against  him;  and  that  the  said  machine 
was  not  taken  and  retained  by  the  defendants  for  use  as  evi- 
dence against  any  other  person."  The  defendants  demurred 
to  this  replication,  but  thrir  drmurrer  was  overruled  and  the 
judgment  being  for  thp  nhiiu^'ff.  the  defendant  appealed.  We 
held  on  the  ar>ppni  in  "'  Md..  «n  Am.  St.  Rep.  and  48  Atl., 
that  articles  wl.c''  ai.  ii>il  lo  be  usud  in  violation  of  the 
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criminal  law  and  which  can  be  used  for  no  legitimate  pur- 
pose, may  be  summarily  seized  by  the  police  authorities  under 
a  statutory  power  to  prevent  crime;  and  the  seizure  of  such 
articles  is  not  a  taking  of  property  without  due  process  of  law 
within  the  constitutional  inhibition.  We  therefore  reversed 
the  judgment  in  the  first  case  and  remanded  for  new  trial. 
Upon  the  second  trial  the  plaintiffs  amended  their  replication 
to  the  third  plea  and  replied  as  follows:  "The  'musical  slot- 
machine'  mentioned  in  the  declaration  was  not  a  gambling 
device  or  instrument  intended  or  designed  to  be  used  by  the 
plaintiff  and  others  in  violation  of  the  gambling  laws  of  the 
state,  which  could  be  put  to  no  legitimate  use,  but  on  the 
contrary,  said  machine  was  a  lawful  instrument  and  capable 
of  being  put  to  many  legitimate  uses  and  purposes.'*  In  other 
respects  the  amended  replication  is  the  same  as  in  the  former 
appeal. 

At  the  conclusion  of  the  evidence  the  plaintiff  offered  two 
prayers  and  the  defendant  demurred  to  the  evidence  and  asked 
the  court  to  take  the  case  from  the  jury.  The  court  refused 
the  nrayers  of  both  sides  and  ruled  as  follows:  "Tf  the  court 
finds  that  the  machine  seized  by  the  defendant  ^'^  and  re- 
plevied in  this  case  by  the  plaintiff  was  a  machine  for  gambling, 
and  was  used  or  intended  to  be  used  by  the  plaintiff  as  such, 
contrary  to  the  laws  of  this  state,  the  verdict  must  be  for  the 
defendants,  though  the  court  may  further  find  that  the  said 
machine  had  devices  attached  by  which  it  could  be  used  as  a 
music  box  or  to  register  the  number  of  customers,  or  a  mer- 
chandise machine  as  described  by  the  witness  Michael,  or  in 
other  innocent  ways,  if  the  court  finds  said  devices  were  at- 
tached to  said  machine  fraudulently  for  the  purpose  of  evad- 
ing the  laws  of  this  state  against  gambling  machines,  and 
that  said  machine  was  intended  to  be  and  was  used  mainly  as 
a  machine  for  gambling,  though  it  may  have  been  occasionally 
used  for  other  purposes  mentioned  for  the  purpose  of  evad- 
ing the  laws  of  this  state  against  gambling  machines." 

The  only  exception  before  us  which  we  need  consider  is 
presented  by  the  ruling  upon  the  plaintiff's  prayers  and  the 
granting  of  the  prayer  formulated  by  the  trial  judge  himself. 
The  judgment  was  for  the  defendant,  and  the  plaintiff  has  ap- 
pealed. 

The  question  presented  here,  although  one  of  considerable 
importiince,  is  a  narrow  one,  and  is,  we  think,  controlled  by 
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the  views  announced  in  the  former  appeal  (Police  Commission- 
ers V.  Wagner,  93  Md.  192,  86  Am.  St.  Rep.  423,  48  Atl.  455). 
Thus,  in  the  former  case  it  is  said :  "In  the  case  at  bar,  the  prop- 
erty seized  under  the  concessions  of  the  demurrer  is  an  instru- 
ment intended  and  designed  to  he  used  by  the  plaintiff  and  others 
in  violation  of  the  gambling  laws,'  and  one  of  such  a  character 
that  *it  can  be  put  to  legitimate  use.'  It  does  not,  therefore,  be- 
long to  the  class  of  articles  that  may  or  may  not  be  used  for 
legal  purposes.  If  it  did,  the  presumption  cannot  be  made 
that  the  owner  intended  it  for  illegal  purposes,  and  however 
the  law  may  be  otherwise,  it  is  clear  upon  principle  and  au- 
thority that  no  seizure  can  be  made  as  a  preventive  measure 
without  it  had  first  been  properly  established  that  the  article 
was  procured  and  held  for  an  illegal  purpose."  Then  again, 
toward  the  end  of  the  opinion,  referring  to  authorities  cited: 
'•'Those  are  cases  where  the  article  seized  may  be  put  to  legal 
as  well  as  illegal  purposes,  and  until  it  has  been  shown  ''^^ 
before  the  proper  tribunal  that  it  was  designed  to  be  put  or 
has  been  put  to  an  illegal  use,  it  may  not  be  seized  as  a  pre- 
ventive measure." 

The  doctrines  thus  clearly  announced  in  the  former  appeal 
conclusively  settle  the  following  propositions,  first,  that  only 
such  property  or  articles  as  are  intended  to  be  used  in  viola- 
tion of  law  and  can  be  used  for  no  legitimate  purpose  can  be 
summarily  seized  by  the  police  authorities;  secondly,  that  ar- 
ticles or  property  that  may  or  may  not  be  used  for  legal  pur- 
poses cannot  be  seized  until  it  has  first  been  properly  estab- 
lished that  the  article  was  procured,  held  or  used  for  an  ille- 
gal purpose;  and,  thirdly,  that  in  order  to  properly  establish 
that  the  article  was  designed  to  be  put  or  has  been  put  to  an 
illegal  use,  there  must  be  a  proceeding  in  a  court  of  criminal 
jurisdiction,  and  the  question  of  the  guilt  or  innocence  of  the 
owner  of  or  person  who  uses  the  article  cannot  be  determined 
in  the  replevin  case. 

Testing  the  instruction  granted  by  the  learned  judge  below 
by  these  principles,  we  think  it  will  clearly  appear  that  he  has 
fallen  into  error;  for  while  we  held  in  the  former  appeal  that 
a  machine  like  the  one  here  in  question,  which  the  prayer  con- 
cedes can  be  used  either  for  legal  or  illegal  purposes,  may  not 
be  summarily  seized  by  the  police  authorities,  his  instruction 
is  based  upon  the  proposition  that  such  a  seizure  of  such  a 
machine  is  legal  if  the  court  in  the  replevin  case  find  that  it 
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v/as  used,  or  intended  to  be  used,  by  the  plaintilT  for  gambling, 
{ind  that  the  devices  for  such  innocent  use  were  fraudulently 
attached  to  the  machine  for  the  purpose  of  evading  the  laws 
of  this  state  against  gambling.  While  the  questions  of  fact 
as  to  the  guilt  of  the  plaintiff  of  the  charge  of  gambling  sub- 
mitted by  this  instruction  would  be  properly  submitted  to  a 
jury,  or  to  the  court  sitting  as  a  jury,  in  a  criminal  proceed- 
ing, they  have  no  proper  place  in  a  civil  proceeding  like  an 
action  of  replevin — otherwise,  as  suggested  by  counsel  for  ap- 
pellant, "the  result  would  be  to  cause  a  forfeiture  of  property 
for  crime  by  indirectly  convicting  of  crime  in  a  civil  proceed- 
ing." But  there  is  another  objection  to  the  prayer  raised  by 
^•^^  the  plaintiff's  special  exception — to  the  effect  that  there  is 
no  legally  sufficient  evidence  to  show  that  the  innocent  features 
of  the  machine  were  fraudulently  attached  thereto  for  the  pur- 
pose of  violating  the  gambling  laws  of  the  state.  We  have 
carefully  examined  the  record  and  are  of  opinion  not  only 
that  this  exception  is  well  taken,  but  that  there  is  an  absolute 
failure  of  proof  on  this  point.  It  follows,  therefore,  without 
the  further  consideration  of  other  objections  which  were  urged 
against  the  granted  instruction,  that  we  are  of  opinion  it  is 
erroneous  and  should  not  have  been  granted. 

The  plaintiff's  second  prayer  is,  we  think,  a  clear  and  proper 
statement  of  the  law  applicable  to  the  case  and  should  have 
been  granted.  By  it  the  plaintiff  requested  the  court  to  de- 
clare as  the  law  of  the  case,  "that  if  the  court,  sitting  as  a 
jury,  finds  that,  as  a  matter  of  fact,  the  musical  slot-machine 
mentioned  in  the  pleadings  and  evidence  is  an  article  that  may" 
or  may  not  be  used  for  legal  purposes,  that  the  plaintiff  was 
entitled  to  the  possession  thereof  when  taken  by  the  defend- 
ants, and  that  the  same  was  then  seized  and  taken  by  the  de- 
fendants, then  the  verdict  must  be  for  the  plaintiff,  there  being 
no  evidence  in  this  case  legally  sufficient  to  prove  that  at  the 
time  of  the  seizure  of  the  machine  by  the  defendants,  it  had 
been  shown  before  the  proper  tribunal  that  said  machine  was 
designed  to  be  put  or  had  been  put  to  an  illegal  use;  there  being- 
no  evidence  legally  sufficient  to  show  that  at  the  time  of  said 
eeizure  there  was  any  charge  preferred  against  the  plaintiff  or 
ethers  for  any  crime  committed  in  connection  with  said  ma- 
chine, or  any  evidence  legally  sufficient  to  show  that  said  ma- 
chine was  seized  and  held  by  the  defendants  for  use  as  evi- 
dence against  the  plaintiff  or  others." 
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It  is  hardly  necessary  to  say  that  it  is  conceded  that  an  ar- 
ticle like  the  one  which  is  the  subject  of  this  case  may  always 
be  seized  and  held  for  use  as  evidence  against  the  owner,  pos- 
sessor or  others  in  a  criminal  proceeding  against  them  or  either 
•of  them. 

Judgment  reversed  and  cause  remanded,  and  new  trial 
•awarded. 


Gambling  Apparatus  is  subject  to  summary  seizure  and  detention 
■or  destruction  under  the  police  power  of  a  state,  if  not  belonging  to 
that  class  of  articles  which  may  or  may  not  be  used  for  legal  pur- 
poses: Board  of  Police  Commrs.  v.  Wagner,  93  Md.  182,  86  Am.  St. 
Eep.  423,  48  Atl.  455 j  Frost  v.  People,  193  111.  635,  86  Am.  St.  Kep. 
-352,  61  N.  E.  1054. 


JACKSON   SQUARE   LOAN"  AND   SAVINGS  ASSOCIA-    | 
TION  V.  BARTLETT.  I 

[95  Md.  661,  53  Atl.  426.] 

SPENDTHEIFT  TRUSTS— Validity  of  and  When  Created.— 
A  devise  or  bequest  of  property  upon  the  trust  or  confidence  that  the 
trustee  will,  during  the  life  of  the  cestui  que  trust,  pay  the  income 
as  it  accrues,  and  not  by  way  of  anticipation,  to  him,  for  the  sup- 
port of  himself  and  his  family,  without  any  power  on  his  part  to 
charge,  encumber,  or  anticipate  such  income,  creates  a  spendthrift 
trust  which  is  valid,  and  his  creditors  cannot  reach  bis  income  or  in- 
terest,    (pp.  417,  418.) 

Laurie  H.  Riggs  and  Charles  B.  Backman,  for  the  appellant. 
Frank  Gosnell,  for  the  appellee. 

««2  SCHMUCKER,  J.  This  is  an  appeal  from  a  decree  of 
the  circuit  court  of  Baltimore  City,  passed  in  a  case  stated, 
-construing  the  will  of  the  late  Vashti  Bartlett.  The  only  ques- 
tion presented  by  the  record  is  whether  the  equitable  inter- 
est of  the  testatrix's  son,  George  W.  B.  Bartlett,  in  the  trust 
•estate  created  by  her  will  is  liable  to  attachment  under  a  judg- 
ment against  him  held  by  the  appellant. 

The  testatrix  by  her  will,  after  making  several  minor  be- 
•quests,  gave  the  residue  of  her  estate  to  John  H.  Heald  (now 
^deceased)   in  trust,  as  to  one-half,  for  the  benefit  of  her  son 
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in  law,  Charles  W.  C.  McCoy,  for  life,  with  remainder  to  his 
children,  and,  as  to  the  other  one-half,  for  her  son,  George  W. 
B.  Bartlett,  in  the  manner  hereinafter  set  forth,  for  his  life, 
with  remainder  to  his  children.  The  income  of  the  share  to 
be  held  in  trust  for  the  son  in  law  was  directed  to  be  paid  to 
J]im  as  it  accrued  during  his  life  without  any  restriction,  but 
the  income  of  the  son's  share  was  limited  by  the  terms  of  the 
following  clause  of  the  will:  "Secondly.  As  to  the  other 
moiety  or  equal  half  part  of  all  my  said  residuary  estate,  I 
devise  and  bequeath  the  same  to  the  said  John  H.  Heald,  and 
his  heirs  or  successors  in  the  trust.  Upon  trust  and  special 
confidence  that  my  said  trustee,  during  the  lifetime  of  my  said 
i-on,  George  W.  B.  Bartlett,  do  pay  the  income  thereof  as  it 
i-hall  accrue,  and  not  by  way  of  anticipation,  to  him,  my  said 
son,  for  the  support  of  himself  and  his  family,  the  receipt  of 
my  said  son  to  be  a  sufficient  acquittance  to  my  said  trustee 
therefor,  but  my  will  is  that  my  said  son  shall  have  no  power 
to  charge,  encumber  or  anticipate  the  said  income.''  It  ap- 
pears from  the  record  that  George  had  at  the  death  of  the  tes- 
tatrix a  wife  and  four  children,  all  of  whom  are  still  living. 

By  an  earlier  clause  of  the  will  the  testatrix  forgave  her  son 
George  a  number  of  debts,  "with  all  interest  and  arrears  of  in- 
terest thereon,"  and  it  is  admitted  in  the  record  that  she  had 
prior  to  her  death  paid  his  debts  and  obligations  to  the  ex- 
tent of  a  large  sum  of  money.  The  corpus  of  the  estate  held 
in  trtist  under  the  will  for  the  son  does  not  exceed  five  thousand 
dollars  in  ^^^  value,  and  it  consists  of  securities  in  the  hands 
of  the  appellee,  Alice  E.  Bartlett,  who  has  succeeded  to  the 
office  of  trustee  under  the  will. 

The  appellant  having  recovered  its  judgment  against  the  son 
George,  sued  out  an  attachment  thereon  and  caused  it  to  be 
laid  in  the  hands  of  Alice  E.  Bartlett,  trustee,  with  the  inten- 
tion of  binding  the  equitable  life  estate  of  the  defendant  in  the 
trust  estate.  There  was  no  income  in  the  hands  of  the  trustee 
at  the  time  of  the  laying  of  the  attachment,  but  before  the  in- 
stitution of  the  present  case  she  had  collected  two  hundred  and 
eighty-five  dollars  of  income,  which  will  suffice  to  pay  the  ap- 
pellant's judgment  if  it  be  liable  therefor. 

There  is  no  doubt  of  the  right  of  a  testator,  as  the  absolute 
owner  of  his  property,  to  prescribe,  according  to  his  own  judg- 
ment and  preferences,  the  terms  upon  which  his  bounty  shall 
be  enjoyed  by  those  en  whom  he  sees  fit  to  bestow  it,  so  long 
as  those  terms  do  not  violate  the  policy  of  the  law.     It  h&a 
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been  held  by  this  court  in  several  recent  cases,  after  an  ex- 
haustive review  of  the  authorities  upon  the  subject,  that  it  is 
not  against  the  policy  of  the  law  to  give  by  will  to  a  beneficiary 
an  equitable  right  to  the  income  of  trust  property  for  his  life 
without  the  power  of  anticipation  on  his  part  and  to  the  en- 
tire exclusion  of  his  alienee  or  creditor.  The  question  in  such 
cases  is  not  one  of  the  power,  but  of  the  intention,  of  the 
testator  to  prohibit  the  anticipation  or  exclude  the  creditor  or 
alienee,  and  if  the  court  is  satisfied  of  the  intention  of  the 
testator  in  that  respect,  it  is  bound  to  respect  his  purpose  and 
enforce  it:  Smith  v.  Towers,  69  Md.  88-90,  9  Am.  St.  Rep. 
^•98,  14  Atl.  497,  15  Atl.  93;  Eeid  v.  Safe  Deposit  etc.  Co., 
86  Md.  467,  38  Atl.  899;  Brown  v.  Macgill,  87  Md.  163,  164, 
67  Am.  St.  Eep.  334,  39  Atl.  613. 

We  think  that  the  provisions  of  the  will  in  the  present  case 
manifest  an  intention  on  the  part  of  the  testatrix  that  the  in- 
come of  the  portion  of  her  estate  now  under  consideration 
should  be  applied  as  it  accrued  to  the  support  of  her  son  George 
and  his  family,  without  the  power  on  his  part  to  anticipate 
it  or  to  charge  it  directly  or  indirectly  with  liability  for  his 
debts  or  obligations.  So  long  as  he  lived  she  was  willing  that 
he  should  be  the  channel  through  which  her  bounty  ^^^  should 
be  applied  to  its  ultimate  objects  and  so  she  directed  the  pay- 
ment of  the  income  to  him  for  that  purpose,  but  in  order  that 
it  might  be  from  time  to  time  available  for  their  continued 
support,  he  was  deprived  of  all  power  to  charge,  encumber  or 
anticipate  it.  After  his  death  the  trustee  was  empowered  to 
apply  to  the  maintenance  of  George's  children,  during  their 
minority,  the  income  of  the  respective  shares  of  the  trust  es- 
tate which  would  pass  to  them  absolutely  on  their  arrival  at 
lawful  age.  While  the  testatrix  desired  her  son,  as  the  head 
of  his  family,  to  make  the  application  to  them  of  her  bounty 
60  long  as  he  lived,  she  knew  from  personal  experience  that  he 
was  prone  to  run  in  debt,  and  she  sought  by  the  terms  of  her 
~will  to  protect  her  bounty  from  the  vicissitudes  to  which  she 
fvi  "    1   his  weakness  might  expose  it. 

This  intention  of  the  testatrix  is  made  more  distinctly  ap- 
parent from  the  fact  that  while  she  found  it  expedient  to  hedge 
in  with  restrictions  the  income  to  arise  from  the  portion  of  her 
estate  devoted  to  the  benefit  of  her  son  and  his  family,  there 
is  a  total  absence  in  her  will  of  any  such  precautions  in  ref- 
erence to  the  income  of  the  share  of  the  estate  given  in  trust 
for  the  son  in  law  for  life  with  remainder  to  his  children. 
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Neither  the  face  of  the  will  nor  the  admissions  in  the  record 
contain  any  intimations  that  the  son  in  law  was  afflicted  with 
spendthrift  tendencies,  and  the  testatrix  doubtless  felt  that  it 
would  be  prudent  to  give  him  a  degree  of  control  over  his 
property  which  it  would  be  injudicious  to  accord  to  her  own 
son. 

The  will,  it  is  true,  does  not  in  express  terms  say  that  the 
son's  share  of  the  income  shall  not  be  liable  to  seizure  or  con- 
demnation under  execution  or  attachment  for  his  debts,  but  it 
says  so  in  effect  in  the  broad  provision  that  the  son  shall  have 
no  power  to  charge  or  encumber  it.  This  limitation  upon  his 
powers  over  the  income  was  obviously  inserted  in  the  will  in 
furtherance  of  the  express  purpose  of  the  testatrix  that  it 
should  be  applied  to  "the  support  of  himself  and  his  family."' 
She  could  therefore  not  possibly  have  intended  that  his  cred- 
itors should  be  able  to  seize  it  and  thus  deprive  the  objects 
**^®  of  her  bounty  of  the  very  aid  and  protection  which  she  in- 
tended to  confer  upon  them:  Winthrop  v.  Clinton,  196  Pa. 
St.  472,  79  Am.  St.  Eep.  729,  46  Atl.  437. 

The  decree  appealed  from  will  be  affirmed  with  costs. 


Spendthrift  Trusts  are  considered  in  the  monographic  notes  to 
Garland  v.  Garland,  24  Am.  St.  Eep.  686-697;  Smith  v.  Towers,  9 
Am.  St.  Rep.  405-408;  Freeman  on  Executions,  4th  ed.,  sees.  116, 
189a,  459.  See,  also,  Board  of  Charities  v.  Lockard,  198  Pa.  St. 
572,  82  Am.  St.  Eep.  817,  48  Atl.  496;  Winthrop  Co.  v.  Clinton,  196 
Pa.  St.  472,  79  Am.  St.  Eep.  729.  46  Atl.  435;  Munroe  v.  Dewey, 
176  Mass.  184,  79  Am.  St.  Rep.  304,  57  N.  E.  340. 


CASES 

m  THS 

SUPEEME   COUKT 

or 

NEBRASKA. 


FIALA  V.  AINSWOETH. 

[63  Neb.  1,  88  N.  W.  135.] 

BOND  OF  BANK  CASHIER,— A  condition  in  the  bond  of  a 
cashier  or  assistant  cashier  of  a  bank  that  he  "will  honestly,  faith- 
fully and  efficiently  discharge  the  duties  of  such  position,"  not  only 
guarantees  his  personal  honesty,  but  also  his  competency,  efficiency, 
and  diligence  in  the  discharge  of  his  duties,    (pp.  422,  423.) 

BANKS  AND  BANKING— Liability  of  Assistant  Cashier.— 
Within  the  scope  of  a  bank  cashier's  authority,  and  so  long  as  he  is 
apparently  acting  on  behalf  of  the  corporation,  his  directions  may 
control  the  assistant  cashier  and  teller,  and  the  latter  may  not  be 
required  to  look  beneath  the  surface  of  his  superior's  acts;  but 
when  the  assistant  cashier  is  led  to  believe  that  the  cashier  is  violat- 
ing his  duty  to  the  bank  and  is  taking  its  funds  for  his  own  ends, 
irregularly  and  without  authority  from  the  directors,  the  former 
has  no  right  to  aid  in,  or  connive  at,  such  misappropriation  than 
if  it  were  being  perpetrated  by  a  stranger,  and  he  is  liable  on  his 
bond  therefor,     (p.  423.) 

BOND— Delivery  and  Acceptance.— If  the  bond  of  an  assistant 
bank  cashier  is  delivered  to  the  cashier  of  the  bank,  who  is  one  of 
its  directors,  and  such  assistant  enters  upon  tne  duties  of  his  office 
under  such  l^oud,  which  is  retained  by  one  of  the  directors  of  the 
bank,  the  bond  is  sufficiently  delivered  and  accepted,  though  no  ac- 
ceptance is  shown  by  the  minutes  of  the  bank.     (p.  424.) 

BANKS  AND  BANKING— Liability  of  Cashier.— A  bank 
cp.shier  charged  with  the  duty  of  carrying  on  its  business  cannot  be 
held  responsible  for  neglect  of  duty  in  not  consulting  its  officers  and 
committees  who  hold  no  mepting  and  systematically  absent  them- 
selves from  the  performance  of  their  duties,      (p.  425.) 

NEGLIGENCE — Damages  for.— To  recover  for  negligence  the 
damages  must  be  the  natural  and  proximate  result  of  the  negligence 
eomplained  of,  and  not  a  remote  and  conjectural  one.       (p.  426.) 

J.  W.  Barsby,  F.  Dolezal  and  Cook  &  Cook,  for  the  appel- 
lants. 

(420) 


IS^OV.    1901.]  FlALA    V.    AiNSWORTH.  421 

F.  I.  Foss,  J.  D.  Pope,  C.  H.  Sloan,  B.  V.  Kohout,  and 
It.  D.  Brown,  for  the  appellees. 

^  OLDHAM,  C.  This  is  a  suit  brought  by  the  receiver  of 
the  State  Bank  of  Milligan  against  the  assistant  cashier  of 
paid  bank  and  the  sureties  on  his  bond.  The  material  allegations 
of  the  petition  are:  That  on  the  twenty-eighth  day  of  Febru- 
ary, 1894,  Frank  Fiala,  a  minor,  was  appointed  assistant  cashier 
of  the  State  Bank  of  Milligan,  and  that  he  executed  and  de- 
livered to  the  said  bank  a  bond,  in  the  penal  sum  of  $5,000, 
containing  the  following  condition:  "Whereas,  on  the  first  day 
of  February,  1894,  the  aforesaid  Frank  Fiala  was  appointed 
assistant  cashier  of  the  State  Bank  of  Milligan,  at  Milligan, 
Nebraska,  and  ^  by  virtue  thereof  is  authorized  to  do  and 
perform  the  duties  generally  appertaining  to  the  office  and 
position  of  assistant  cashier  in  such  a  bank,  as  well  also  as  to 
do  and  perform  any  other  clerical  work  and  other  business 
pertaining  to  the  running,  management,  and  conduct  of  the 
business  of  said  bank  which  by  the  directions  of  the  officers 
of  the  said  bank  may  have  heretofore  been  or  may  hereafter  be 
intrusted  to  him,  the  said  Frank  Fiala,  now,  therefore,  the  con- 
dition of  this  obligation  is  such  that  if  the  said  Frank  I'iala 
honestly,  faithfully  and  efficiently  discharge  the  duties  of  such 
position  under  its  pr'2sent  or  subsequent  appointment  thereto, 
and  true,  just  and  accurate  account  make  of  all  moneys 
property,  papers,  or  assets  of  any  kind  or  description  which 
may  come  into  his  hands,  possession,  control  or  discharge  as 
such  as  long  as  he  may  be  connected  with  the  said  bank,  then 
and  in  such  event  this  obligation  to  be  null  and  void,  other- 
wise to  be  and  remain  in  full  force  and  effect";  that  said  bond 
was  accepted  by  said  bank,  and  that  said  Fiala  commenced  the 
duties  of  said  assistant  cashier  of  said  bank.  The  petition 
then  alleges  that  at  the  time  that  said  Fiala  was  assistant 
cashier  of  the  said  bank,  one  W.  J.  Zirhut  was  the  cashier  of 
said  bank;  and  that  said  Zirhut  on  October  25,  1894,  took 
$1,000  of  the  money  of  ?aid  bank,  and  on  November  8,  $1,000, 
and  on  November  13,  $2,000,  and  on  November  20,  $1,000, 
and  on  the  day  of  January,  1895,  $3,000,  and  appro- 
priated the  same  to  his  own  use  with  the  full  knowledge  of 
the  said  Frank  Fiala,  and  by  an  agreement  with  the  said  Fiala, 
that  the  said  Fiala  would  keep  quiet  and  say  nothing  about  the 
transaction.  The  petition  also  alleges  that  the  said  Zirhut, 
cashier  of  the  said  bank,  placed  in  the  said  bank  certain  fraudu- 
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lent  and  forged  notes,  all  in  the  sum  of  $6,915.G5,  and  that  cer- 
tain moneys  were  withdrawn  from  the  bank  by  the  said  Zirhut 
by  discounting  these  forged  and  fictitious  notes  to  the  said  bank, 
and  that  the  said  Frank  Fiala  assisted  the  said  Zirhut  in  con- 
cealing and  covering  up  such  fraudulent  transactions,  to  the 
damage  of  the  bank.  To  this  petition  the  defendants'  "*  sure- 
ties answered  separately,  admitting  that  they  had  signed  the 
bond  sued  on,  but  denying  that  said  bond  had  ever  been  deliv- 
ered to,  or  accepted  or  approved  by,  the  State  Bank  of  Milli- 
gan;  denying  that  the  conditions  of  the  said  bond  had  ever 
been  broken  by  the  said  Frank  Fiala,  or  that,  under  the  con- 
ditions of  his  bond,  he  was  in  any  manner  liable  for  the  con- 
duct of  W.  J.  Zirhut,  cashier  of  said  bank.  The  answer  also 
charged  that  the  loss  to  said  bank,  complained  of  in  the  peti- 
tion, was  caused  by  the  gross  negligence  of  the  president  and 
the  board  of  directors  of  said  bank  in  their  dealings  with  the 
affairs  of  the  said  bank,  and  that  they  had  full  knowledge  of 
the  peculations  and  embezzlements  of  the  cashier,  W.  J.  Zirhut, 
long  prior  to  the  time  that  he  absconded;  and  that,  not- 
withstanding such  knowledge,  they  negligently  permitted  him 
to  remain  in  full  charge  of  said  bank.  The  defendant,  Frank 
Fiala,  filed  a  separate  answer  specifically  denying  any  knowl- 
edge of  the  misconduct  of  W.  J.  Zirhut,  except  such  as  was 
communicated  to  the  directors  of  the  said  bank  and  alleging 
substantially  the  same  defenses  as  those  contained  in  the  an- 
swer of  defendant's  sureties.  Plaintiff  replied,  denying  the  al- 
legations in  each  of  these  answers.  The  jury  found  a  verdict 
for  the  plaintiff  against  all  the  defendants  in  the  sum  of  $4,700, 
on  which  judgment  was  rendered,  and  defendants  bring  error 
to  this  court. 

In  the  petition  filed  in  this  court  by  the  defendants  error 
is  alleged  against  the  sufficiency  of  the  petition  to  sustain  the 
judgment  and  against  the  sufficiency  of  the  evidence  to  sus- 
tain the  judgment,  and  against  the  action  of  the  trial  court 
in  giving  and  refusing  instructions.  In  determining  the  ques- 
tion of  the  sufficiency  of  the  petition  against  the  sureties  on 
tlie  bond,  we  must  first  examine  the  conditions  of  the  bond 
on  which  the  breach  is  alleged  and  ascertain  what  their  lia- 
bilities are  under  these  conditions.  The  conditions,  briefly 
stated,  are  that  the  said  Frank  Fiala  shall  honestly,  faithfully 
and  efficiently  discharge  the  duties  of  his  position  as  assistant 
cashier  in  said  bank.  A  condition  ^  of  this  kind  in  the  bond 
of  a  cashier  or  an  assistant  cashier  of  a  bank  has  been  held 
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not  only  to  guarantee  the  personal  honesty  of  such  officer, 
but  also  to  guarantee  his  competency,  efficiency  and  diligence 
in  the  discharge  of  his  duties:  American  Bank  v,  Adams,  12 
Pick.  303 ;  Minor  v.  Mechanics'  Bank  of  Alexandria,  1  Pet.  46. 
The  next  question  to  be  determined  is.  What  duty  the  as- 
sistant cashier  owed  to  the  directors  of  the  banlc  with  reference 
to  furnishing  them  information  of  the  misconduct  of  his  su- 
perior officer,  the  cashier?  Under  the  allegations  of  the  peti- 
tion, the  assistant  cashier  performed  the  duties  in  the  bank 
which  generally  appertain  to  the  office  of  bookeeper  and  teller; 
and,  consequently,  the  question  as  to  his  liability  for  the  fraudu- 
lent acts  of  his  superior  officer  depends  on  whether  he  owes 
any  duty  to  the  bank  beyond  the  ordinary  duty  of  obeying 
the  cashier.  In  the  ease  of  Hobart  v.  Dovell,  38  N.  J.  Eq.  553, 
566,  this  question  was  before  the  court  in  a  case  in  which  the 
teller  of  the  bank  was  sought  to  be  held  civilly  liable  for  the 
embezzlements  of  the  cashier.  Dixon,  J.,  in  rendering  the 
opinion,  says :  "For  knowingly  assisting  in  such  an  abstraction, 
tl)e  teller  would  be  as  responsible  to  the  bank  as  if  he  had  spent 
the  money  himself.  He  was  an  officer  of  the  bank,  having 
certain  prescribed  duties,  for  the  faithful  performance  of  which 
he  was  bound  directly  to  the  corporation.  No  orders  of  the 
cashier  could  exculpate  him  in  the  breach  of  those  obligations. 
Within  the  scope  of  the  cashier's  authority,  and  so  long  aj* 
he  was  apparently  acting  on  behalf  of  the  corporation,  the 
cashier's  directions  might  control  the  teller,  and  the  latter  might 
not  be  required  to  look  beneath  the  surface  of  his  superior's 
sets.  But  when  he  was  led  to  believe  that  the  cashier  was 
violating  his  own  duty  to  the  bank,  and  was  taking  the  bank's 
funds  for  his  own  ends,  irregularly,  and  without  authority  from 
the  directors,  the  teller  had  no  more  right  to  aid  in  or  con- 
nive at  such  misappropriation  than  if  it  were  being  perpetrated 
by  a  stranger.  The  same  principle  ®  would  hold  if  the  em- 
bezzler were  a  director  or  the  president.  Such  misconduct  on 
the  part  of  Dovell  we  think  the  evidence  tends  to  establish  in 
more  than  one  instance;  and  so  far  as  it  helped  to  effect  a  loss 
to  the  bank,  he  is  answerable."  We  believe  that  the  opinion 
just  quoted  from  properly  declares  the  law,  and  as  the  petition 
in  the  ease  at  bar  alleges  that  the  assistant  cashier  assisted 
and  aided  in  concealing  fraudulent  practices  of  the  casliier,  we 
think  that  it  charges  a  good  cause  of  action  on  the  bond  against 
these  defendants. 


424  American  State  Repoets,  Vol.  93.       [Nebraska, 

The  next  question  urged  is  that  there  was  no  delivery  of 
the  bond,  nor  any  acceptance  of  it  by  the  directors  of  the  bank. 
The  undisputed  facts  with  reference  to  the  delivery  of  the  bond 
are  that  after  the  bond  was  prepared  and  signed,  Fiala,  the 
assistant  cashier,  delivered  it  to  Zirhut,  the  cashier  of  the  bank, 
and  that  Zirhut  kept  the  bond  and  the  bank  officers  found  it 
among  his  papers  after  he  had  absconded.  We  think  that  the 
fact  that  the  bond  was  delivered  to  the  cashier  of  the  bank, 
who  was  one  of  the  directors,  and  that  Fiala  entered  upon  the 
duties  of  his  office  under  such  bond,  and  that  such  bond  w{. .; 
retained  by  one  of  the  directors  of  the  bank,  is  sufficient  to 
establish  the  acceptance  of  the  bond,  though  no  acceptance  is 
shown  by  the  minutes  of  the  board:  Pryse  v.  Farmers'  Bank, 
17  Ky.  Law  Eep.  1056,  33  S.  W.  532;  Bank  of  United  States 
v.  Danbridge,  12  Wheat.  64;  Dedham  Bank  v.  Chickering,  3 
Pick.  335. 

The  evidence  with  reference  to  the  taking  of  the  $1,000  from 
the  bank  by  Zirhut  on  October  25,  1894,  is  that  this  money 
was  procured  by  a  draft  signed  by  Zirhut  as  cashier  of  the  bank 
and  drawn  on  Tootle,  Lemon  &  Co.,  of  St.  Joseph,  Missouri, 
in  favor  of  IMcLain  Bros.,  of  Chicago,  Illinois.  The  evidence 
shows  that  Fiala  had  no  notice  whatever  at  the  time  of  the 
drawing  of  this  draft ;  that  the  draft  stub  was  marked  "spoiled'* 
by  Zirhut;  and  that  the  first  intimation  that  Fiala  received 
of  this  draft  was  when  the  monthly  statement  was  sent  to 
the  bank  by  Tootle,  Lemon  &  Co.  As  soon  as  this  etatement 
came,  Fiala  immediately  notified  ''  the  cashier,  Zirhut,  that 
the  statement  was  not  correct,  and  the  cashier  told  him  that 
he  would  make  it  all  right,  and  marked  the  draft  with  a  cross 
and  laid  It  to  one  side.  This  was  all  the  evidence  of  any 
wrongdoing,  with  reference  to  this  transaction,  that  is  charged 
against  the  assistant  cashier,  and  we  think  that  this  is  not 
sufficient  to  entail  a  liability,  either  on  him  or  his  bondsmen, 
for  this  transaction.  Now,  the  only  theory  on  which  plaintiff 
seeks  to  fasten  the  liability  for  this  draft  on  the  assistant 
cashier,  is  that  he,  Fiala,  should  have  gone  to  the  board  of  di- 
rectors and  notified  them  of  this  mistake.  The  evidence  shows 
that  this  board  of  directors  had  never  held  a  meeting  while 
Fiala  was  assistant  cashier,  and  that  none  of  them  lived  at 
Milligan,  or  were  present  there,  except  Zirhut,  the  cashier. 
The  case  of  Second  Nat.  Bank  v.  Burt,  93  N.  Y.  240,  was  an 
action  against  the  cashier  of  a  bank  for  discounting  drafts 
without  submitting  them  to  the  advisory  committee  of  the  bank. 
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?s  provided  by  a  by-law  of  that  institution.  The  facts  show 
that  this  committee  had  been  entirely  neglecting  their  duty  with 
reference  to  the  business  of  the  bank,  and  had  been  disregard- 
ing the  by-law  for  the  violation  of  which  the  cashier  was 
sought  to  be  held.  Euger,  C.  J.,  in  delivering  the  opinion,  says : 
'•The  undisputed  evidence  in  the  case  shows  that  these  by-laws 
were  from  the  first  uniformly  disregarded  in  the  practical  man- 
agement of  this  bank,  with  the  knowledge  and  acquiescence  of 
its  officers.  Such  laws  were  equally  as  obligatory  on  the  presi- 
dent and  various  committees  therein  referred  to  as  upon  the 
cashier,  and  impliedly  required  them  either  to  attend  at  the 
bank  at  stated  periods  to  perform  the  duties  enjoined  upon 
them,  or  at  least  to  keep  themselves  accessible  to  the  cashier 
{<,nd  in  a  position  to  be  conveniently  consulted  by  him  accord- 
ing to  the  requirements  of  the  business.  To  impose  on  the 
cashier  the  duty  of  carrying  on  the  business  of  a  bank  and 
yet  hold  him  responsible  for  a  neglect  of  duty  in  not  con- 
sulting officers  and  committees  who  apparently  held  no  meet- 
ings and  systematically  absented  themselves  ^  from  the'  per- 
formance of  their  duties  is  an  imposition  which  the  law  will 
not  tolerate.  It  would  be  quite  impracticable  for  the  manag- 
ing officer  of  a  bank  required  to  keep  it  open  daily  to  leave 
his  place  of  business  as  each  transaction  requiring  attention 
occurred  to  look  up  persons  engaged  in  other  employments  and 
consult  them  in  regard  to  such  transactions." 

The  evidence  with  reference  to  the  charge  against  the  de- 
fendant for  the  $1,000  taken  by  the  cashier  on  November  8th, 
the  $2,000  on  November  13th,  and  $1,000  on  November  20th, 
all  in  1894,  shows  that  the  drafts,  like  the  one  just  consid- 
ered, were  drawn  by  the  cashier  in  favor  of  McLain  Bros,  on 
Tootle,  Lemon  &  Co.  and  that  the  stubs  of  these  drafts  were 
marked  "spoiled,"  and  that  Fiala  had  no  notice  of  the  draw- 
ing of  them  by  the  cashier.  The  evidence  also  shows  that  be- 
fore the  statement  of  charges  for  the  drafts  from  Tootle, 
Lemon  &  Co.  had  been  sent  to  the  bank  and  before  Fiala  had 
any  knowledge  that  any  such  drafts  had  been  drawn,  Zirhut,. 
the  cashier  of  the  bank,  himself  notified  the  president  and 
directors  of  the  bank  that  he  had  been  speculating  on  the 
board  of  trade  in  Chicago,  and  that  he  had  lost  $5,000.  TSvo< 
directors  of  the  bank  denied  that  he  had  told  them  that  he  had 
lost  the  bank's  money,  but  admitted  that  he  said  that  he  had 
lost  $5,000.  Zirhut,  his  wife  and  Fiala  all  testified  that  these 
directors  were  informed  that  he,  Zirhut,  had  lost  the  bank's 
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money.  They  all  admit  that  after  this  notice  the  directors, 
Zirhut,  and  Fiala  went  down  to  Milligan  and  examined  the 
■condition  of  the  bank.  It  also  appears  that  Zirhut  and  wife 
gave  a  deed  to  the  bank  for  some  property  that  they  owne( 
in  Milligan  to  secure  his  indebtedness,  and  that  this  deed  was 
■at  the  bank  on  December  1,  1894,  the  day  that  this  examina- 
tion was  made.  It  also  appears  that  after  this  examination 
the  board  of  directors  permitted  Zirhut  to  remain  in  charge 
of  the  bank  as  cashier.  We  think,  in  view  of  this  notice,  the 
officers  of  the  bank  are  not  in  shape  to  complain  of  the  alleged 
default  of  Fiala  in  not  notifying  them  further  of  the  short- 
comings of  their  cashier. 

'  The  next  item  for  which  they  seek  to  recover  is  $3,000 
taken  from  the  bank  about  the  eighteenth  day  of  January, 
1895.  The  evidence  shows  that  this  money  was  procured  by 
the  cashier,  Zirhut,  as  a  loan  for  the  bank — $1,000  of  it  from 
the  First  National  Bank  of  Tobias  and  $2,000  from  the  Har- 
bine  Bank  of  Fairbury,  the  correspondent  of  Tootle,  Lemon 
■ik  Co.;  of  St.  Joseph.  The  evidence  is  that  this  money  was  pro- 
cured by  telegrams  sent  to  these  banks  by  Zirhut;  that  Fiala 
knew  nothing  of  the  transaction  whatever;  that,  when  the 
money  came  to  the  express  office,  Zirhut  took  it  out  of  the  ex- 
press office,  and  that  he  then  went  to  the  postoffice  and  got 
the  statement  of  the  accounts  sent  by  the  banks  and  destroyed 
them,  put  the  money  in  his  satchel,  and  absconded.  There  is 
no  claim  that  Fiala  had  any  knowledge  of,  or  any  connection 
whatever  with,  this  transaction,  and  the  only  theory  on  which 
plaintiff  claims  that  the  defendants  should  be  held  for  this 
loss  is  that  if  Fiala  had  notified  the  directors  of  the  bank  of 
.^11  the  other  misconduct  of  their  cashier  they  would  have  dis- 
charged him  before  he  had  an  opportunity  to  steal  this  amount 
of  money  from  the  bank.  It  is  an  elementary  principle  that 
to  recover  for  negligence  the  damage  must  be  the  natural  and 
proximate  result  of  the  negligence  complained  of  and  not  a 
remote  and  conjectural  one.  It  would  be  going  far  into  the 
realms  of  speculation  to  determine  just  how  much  more  notice 
■of  Zirhut's  shortcomings  than  that  which  the  president  and 
board  of  directors  of  the  bank  must  have  had  at  their  meeting 
on  the  first  day  of  December,  1894,  would  have  induced  that 
board  to  discharge  him,  and  we  don't  believe  that  any  vague 
theorizing  on  this  question  should  be  indulged  in  at  the  ex- 
pense of  Fiala's  bondsmen.  We  therefore  conclude  that  it  was 
f rror  for  the  trial  court  to  submit  this  item  of  alleged  damage 
to  the  jury. 
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On  the  charge  for  alleged  damages  to  the  bank  by  obtain- 
ing money  from  it  by  forged  and  fictitious  notes,  we  think 
there  is  some  evidence  offered  by  the  plaintiff  tending  to  show 
the  liability  of  the  assistant  cashier  for  knowingly  ^^  aiding 
the  cashier  in  concealing  these  transactions  from  the  directors ; 
but  the  court,  in  its  instructions,  gave  all  the  alleged  items  of 
damage  in  charge  to  the  jury  and  it  is  impossible  to  tell  which 
item  or  items  their  verdict  was  based  upon. 

It  is  therefore  recommended  that  the  judgment  of  the  dis- 
trict court  be  reversed  and  the  cause  remanded. 

Sedgwick  and  Pound,  CO.,  concur. 

By  the  Court.  For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  judgment  of  the  district  court  is  reversed  and  the  cause 
remanded. 


An  to  the  JAahUitij  on  the  Bonda  of  cashiers  anrl  other  employes, 
see  Bank  of  Tarboro  v.  Fidelity  etc.  Co.,  126  N.  C.  320,  128  M.  C. 
366,  35  S.  E.  588,  38  S.  E.  908,  83  Am.  St.  Rep.  682,  and  cases  cited 
in  the  cro-'s-referonce  note  thereto;  American  Employers'  Ins.  Co.  v. 
Fordyce,  62  Ark.  562,  54  Am.  St.  Rep.  305,  36  S.  AV.  1051;  ±'idelity 
etc.  Co.  V.  EickhoiT,  63  Minn.  170,  56  Am.  St.  Rep.  464,  65  N.  W.  351: 
Garnett  v.  Farmers'  Nat.  Bank,  91  Ky.  614,  34  Am.  St.  Kep.  246,  16 
S.  W.  709. 

Bonds  of  Public  Offlcers.— The  delivery  and  acceptance  of  bonds  of 
public  officers  is  considered  in  the  monographic  note  to  Estate  of 
Ramsay  v.  People,  90  Am.  St.  Rep.  189-191.  The  acts  for  which  sure- 
ties on  official  bonds  ar*»  liable  are  considered  in  the  monographic 
note  to  Feller  v.  Gates,  91  Am.  St.  Eep.  497-614. 


BEALL  V.  McMENEMY. 

[63  Neb.  70,  88  N.  W.  134.1 

DOWER— Limitations. — An  action  for  the  recovery  of  dower  is 
within  the  statute  of  limitations,     (p.  429.) 

COTENANCY— Entry— Ouster.— The  rule  that  the  entry  of  one 
sotenant  is  the  entry  of  all  has  no  application  when  there  has  been 
*n  actual  ouster  of  the  cotenants,  or  some  act  equivalent  thereto, 
(p.  430.) 

OUSTER  is  a  Question  of  Fact  to  be  determined  from  the  evi 
dence.     (p.  430.) 

COTENANCY — Ouster.— A  sale  of  land  by  one  cotenant  while 
in  sole  possession,  followed  by  the  exclusive  possession  of  his  grantee 
for  fourteen  years,  constitutes  an  ouster  of  the  other  cotenant,  and 
completes  the  bar  of  the  statute  of  limitations  against  him.     (p.  430.) 
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A.  C.  Wakeley  and  J.  Lothrop,  for  the  appellant. 
Walton  &  Mummert  and  Osborn  &  Aye,  for  the  appellee. 

^*  ALBERT,  C.  This  action  was  brought  by  the  appellant 
to  recover  dower  in  certain  lands  in  Washington  county.  A 
trial  to  the  court  resulted  in  a  finding  and  decree  for  the  de- 
fendant, and  the  plaintiff  brings  the  case  here  on  appeal. 

The  determination  of  one  question  will  dispose  of  this  case, 
and  that  question  is  whether  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  limitations  when  this  case  was  com- 
menced. If  it  was,  the  decree  of  the  district  court  should  be 
affirmed;  if  not.  It  should  be  reversed.  This  question  involves 
two  others,  namely,  whether  an  action  in  the  district  court  for 
the  recovery  of  dower  is  within  the  statute,  and,  if  so,  whether 
the  statute  had  run  in  this  case.  We  shall  consider  these  two 
questions  in  their  order. 

1.  Plaintiff  cites  many  cases  in  support  of  the  proposition 
that  an  action  for  the  recovery  of  dower  is  not  within  the 
statute  of  limitations.  But  none  of  those  cases,  so  far  as  wo 
have  been  able  to  examine,  are  based  on  statutes  worded  like 
ours,  and  for  that  reason  lose  much  of  their  force.  While  many 
of  the  earlier  cases  hold  that  actions  for  the  recovery  of  dower 
are  not  within  the  statute,  the  trend  of  modern  authority  is 
in  the  other  direction :  Proctor  v.  Bigelow,  38  Mich.  282 ;  King 
v.  Merritt,  67  Mich.  194,  34  N.  W.  689;  Beebe  v.  Lyle,  73 
Mich.  114,  40  N.  W.  944;  Tuttle  v.  Willson,  10  Ohio,  26; 
Care  v.  Keller,  77  Pa.  St.  487;  Rice  v.  Nelson,  27  Iowa,  148.  A 
study  of  our  own  statute  makes  it  difficult  ''^  to  conceive  of 
a  case  that  does  not  fall  within  its  limits.  After  specific  pro- 
visions as  to  the  time  within  which  certain  actions  may  be 
brought  comes  section  16  of  the  Code  of  Civil  Procedure,  which 
i?  as  follows:  "An  action  for  relief  not  hereinbefore  provided 
for  can  only  be  brought  within  four  years  after  the  cause  of 
action  shall  have  accrued."  From  the  section  quoted,  it  seems 
clear  that  the  legislature  intended  to  cover  every  form  of  ac- 
tion. Section  6  of  the  code,  as  it  stood  at  the  time  of  the  trial 
of  this  case  below,  was  as  follows :  "An  action  for  the  recovery 
of  the  title  or  possession  of  lands,  tenements  or  hereditaments, 
can  only  be  brought  within  ten  years  after  the  cause  of  such 
action  shall  have  accrued.  This  section  shall  be  construed  to 
apply  also  to  mortgages."  In  Catling  v.  Lane,  17  Neb.  80,  22 
N.  W.  252,  Judge  Maxwell,  construing  this  statute,  says :  "The 
statute  is  now  held  to  be  a  statute  of  repose,  which  is  available 
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against  the  enforcement  of  stale  demands The  effect  of 

the  statute  is  to  quiet  title  to  real  estate If  no  action 

is  commenced  within  the  statutory  period  the  occupier  obtains 
an  absolute  right  of  exclusive  possession  of  the  premises,  not 
only  against  the  former  owner  but  all  the  world.'*  The  lan- 
guage of  the  statute,  as  well  as  the  construction  placed  upon  it 
by  this  court,  is  sufficiently  comprehensive  to  include  claims 
for  dower.  In  our  opinion,  an  action  for  the  recovery  of 
dower  is  within  the  statute  of  limitations,  and  barred  if  not 
brought  within  ten  years  from  the  time  it  accrues. 

2.  It  sufficiently  appears  from  the  evidence  that  the  plaintiff 
was  married  to  Eobert  T.  Beall  in  1862,  and  that  he  died  in 
1875;  that  from  18G3  to  the  time  of  his  death,  he  and  the 
plaintiff  resided  together  in  this  state  as  husband  and  wife; 
that  at  the  time  of  the  death  of  her  husband  he  and  one  E. 
A.  Allen  were  seised  in  fee  of  the  land  in  controversy,  each 
owning  an  undivided  one-half.  Some  two  years  after  the  death 
of  the  said  husband  the  whole  of  the  land  was  sold  for  taxes 
to  J.  H.  Hungate,  who  afterward,  on  December  22,  1881,  con- 
veyed the  premises  to  the  defendant.  In  June,  1882,  the  de- 
fendant procured  a  conveyance  "^^  from  E.  A.  Allen  of  his 
undivided  one-half  in  the  premises,  and  in  July  or  Aucnist 
following  entered  upon  the  premises,  made  some  improve- 
ments and  continued  in  possession  until  the  following  Decem- 
ber, when  he  conveyed  to  another  party,  who  at  once  entered 
upon  the  land  and  continued  in  possession  for  about  five  years 
and  then  reconveyed  to  the  defendant,  who  at  once  entered 
upon  and  continued  in  possession  of  the  land  until  the  trial 
of  this  suit  in  the  lower  court.  Thus,  it  will  be  seen,  that 
at  the  time  the  defendant  went  into  possession  he  held  two 
deeds — one  from  Hungate  to  the  whole  of  the  land,  and  one 
from  Allen,  the  cotcnant  of  plaintiff's  husband,  to  an  undivided 
one-half.  Hungate  had  only  a  tax  title,  and  could  convey 
no  greater  title  to  the  defendant  than  he  had  himself.  But  a 
tax  deed,  or  a  deed  based  thereon,  is  sufficient  to  give  color  of 
title:  Lantry  v.  Barker,  37  Neb.  353,  55  N.  W.  962;  Twohig 
V.  Lcamer,  48  Neb.  247,  67  N.  W.  152. 

But  plaintiff  insists  that  the  defendant  must  be  presumed  to 
have  entered  upon  and  held  the  land  under  his  valid  title  to 
an  undivided  one-half  of  the  land,  and,  therefore,  his  entry 
and  possession  was  the  entry  and  possession  of  all  the 
cotenants  and  not  adverse  to  the  plaintiff.  As  a  general 
rule,    the    entry    and    possession    of    one   tenant    in    common 
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i3  the  entry  and  possession  of  all,  and  therefore  not  ad- 
verse. But  the  rule  has  no  application  where  there  has 
been  an  actual  ouster  of  the  cotenant,  or  some  act  equiva- 
lent thereto:  1  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  801, 
nnd  cases  there  cited.  Ouster  is  a  question  of  fact,  which 
involves,  to  some  extent,  the  intentions  and  motives  of  the 
party  in  possession:  Highstone  v.  Burdette,  54  Mich.  329,  20 
N.  W.  64;  Cummings  v.  Wyman,  10  Mass.  464.  The  evidence 
shows  that,  some  fourteen  years  before  the  commencement  of 
this  action,  the  defendant  took  possession  of  the  land;  that 
within  six  months  he  conveyed  it  to  another,  who  at  once  en- 
tered upon  and  took  possession  and  continued  in  possession 
for  about  five  years,  when  it  was  reconveyed  to  the  defendant, 
who  again  took  possession  and  held  the  same  until  the  trial 
of  this  case.  During  all  these  fourteen  years  the  '^^  defendant, 
and  those  claiming  under  him,  had  the  exclusive  possession 
of  the  land  and  the  exclusive  enjoyment  of  the  rents  and  profits. 
A  sale  of  the  land  by  one  tenant  in  common  has  been  held  to 
amount  to  an  ouster  of  his  cotenants :  Culler  v.  Motzer,  13  Serg. 
&  E.  356,  15  Am.  Dec.  604.  It  is  not  necessary  to  go  to  that 
length  in  this  case.  It  is  sufficient  to  say  that,  in  our  opinion, 
the  sale  of  the  land  by  the  defendant  fourteen  years  before  the 
commencement  of  this  action,  coupled  with  the  other  facts  and 
circumstances  mentioned,  is  sufficient  to  warrant  a  finding  of 
ouster  or  of  acts  equivalent  thereto  and  that  plaintiff's  cause 
of  action  was  barred  by  the  statute  of  limitations. 

It  is  recommended  that  the  decree  of  the  district  court  be  af- 
firmed. 

Duffie  and  Ames,  CO.,  concur. 

By  the  Court.     For  the  reasons  stated  in  the  foregoing  opin- 
ion, the  decree  of  the  district  court  is  affirmed. 


Dower  is  not  Within  the  Statute  of  Limitations,  according  to  some 
authorities:  Barnard  v.  Edwards,  4  N.  H.  107,  17  Am.  Dec.  403; 
Sellman  v.  Bowen,  8  Gill  &  J.  50,  29  Am.  Dec.  524;  note  to  Hitch- 
cock V.  Harricfrton,  5  Am.  Dec.  237.  But  see  Thompson  v.  McCorkle, 
13fi  Tnd.  484,  43  Am.  St.  Eep.  334,  34  N.  E.  813,  36  N.  E.  211. 

The  Entry  of  One  Cotenant  is  ordinarily  the  entry  of  all:  Hudson 
V.  Coe,  79  Me.  83,  1  Am.  St.  Eep.  288,  8  Atl.  249.  See,  too,  Scotch 
Tiunil  er  Co.  v.  Sage,  132  Ala.  598,  90  Am.  St.  Eep.  932,  32  South.  607. 
However,  he  may  so  enter  and  hold  as  to  render  his  possession  ad- 
verse and  an  ouster  of  the  others:  Greenhill  v.  Biggs,  85  Ky.  155, 
7  >iT).  St.  Eep.  579.  2  S.  W.  774;  Casey  v.  Casey,  107  Iowa,  192,  70 
Am.  St.  Eep.  190,  77  N.  W.  844. 
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EEDELL  V.  MOORES. 

[63    Neb.    219,    88    N.    W.    243.] 

CONSTITUTIONAL  LAW— Statute  Invalid  in  Part.— If  por- 
tions of  a  statute  are  unconstitutional,  and  the  valid  and  invalid 
portions  are  not  so  connected  as  to  be  incapable  of  separation,  and 
the  valid  part  is  a  complete  act,  not  dependent  on  the  part  which  is 
void,  the  latter  alone  will  be  disregarded,  and  the  remainder  up- 
held, except  in  cases  where  it  is  apparent  that  the  rejected  part 
was  an  inducement  to  the  adoption  of  the  remainder,     (pp.  435,  43B.) 

CONSTITUTIONAL  LAW— Constniction  of  Statute— Judicial 
Notice. — In  construing  a  statute  courts  are  authorized  to  collect  the 
intention  of  the  legislature  from  the  occasion  and  necessity  of  the 
law,  from  the  mischief  felt  and  the  objects  and  remedy  in  view;  and 
they  may,  with  propriety,  recur  to  the  history  of  the  times  when  the 
statute  was  passed  to  ascertain  the  reason,  as  well  as  the  meaning, 
of  particular  provisions  in  it.     (pp.  436,  437.) 

CONSTITUTIONAL  LAW— Construction  of  Statute— Judicial 
EInowledge. — In  construing  a  statute  courts  may  take  notice  of  events 
which  are  generally  known,  and  matters  of  common  knowledge 
within  the  limits  of  their  jurisdiction,     (p.  437.) 

MUNICIPAL  CORPORATIONS— Power  to  Impose  Limita- 
tions.— The  power  to  create  a  municipal  corporation  implies  power 
to  create  it  with  such  limitations  as  the  legislature  may  see  fit  to 
impose,  and  to  impose  such  limitations  at  any  stage  of  its  existence, 
(p.  439.) 

STATUTORY  POWER  may  be  Conferred  upon  the  governor 
to  appoint  members  of  the  board  of  fire  and  police  commissioners 
of  cities  of  the  metropolitan  class,     (p.  440.) 

"W.  J.  Connell,  for  the  appellants. 

F.  T.  Ransom,  W.  F.  Gurley,  and  Wright  &  Stout,  for  the 
appellees. 

22«  ALBERT,  C.  This  action  was  brought  in  the  district 
court  of  Douglas  county  by  John  Redell,  chief  of  the  fire  de- 
partment of  the  city  of  Omaha,  against  Frank  E.  Moores  and 
others,  constituting  the  board  of  fire  and  police  commissioners 
of  that  city,  to  restrain  the  defendants  from  hearing  and  de- 
termining certain  charges  filed  with  said  board  against  the 
plaintiff,  and  from  removing  or  suspending  him  from  his  said 
office.  The  trial  court  found  for  the  plaintiff,  and  entered  a 
decree  accordingly.  The  defendants  bring  the  case  here  on  ap- 
peal. 

Tlie  sole  question  presented  by  the  appeal  is  whether  the 
board  of  fire  and  police  commissioners  have  authority  to  hear 
and  determine  the  charges  filed  against  the  plaintiff,  and  to 
remove  or  suspend  him  from  the  office  of  chief  of  the  fire  de- 
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partment  in  case  its  findings  on  said  charges  should  be  ad- 
verse to  him.  The  determination  of  that  question  involves  the 
constitutionality  of  section  169,  chapter  12a,  of  the  Compiled 
Statutes.  That  section  is  a  part  of  an  act  passed  by  the  legis- 
lature in  1897,  entitled  "An  act  incorporating  metropolitan 
cities,  and  defining,  prescribing  and  regulating  their  duties, 
powers  and  government  and  to  repeal  a  similar  act  passed  in 
1887."  The  act  is  too  long  to  set  out  at  length,  so  it  must 
suffice  to  say,  taken  as  a  whole,  it  provides  a  complete  scheme 
for  the  government  of  cities  of  the  metropolitan  class.  The  sec- 
tions most  pertinent  to  the  present  inquiry  are  as  follows: 

"Sec.  166.  In  each  city  of  the  metropolitan  class  there  shall 
be  a  board  of  fire  and  police  commissioners,  to  consist  of  the 
mayor,  who  shall  be  ex-officio  chairman  of  the  board,  ^^*  and 
four  electors  of  the  city,  who  shall  be  appointed  by  the  gov- 
ernor. 

"Sec.  167.  Immediately  on  the  taking  effect  of  this  act,  the 
governor  shall  appoint  for  each  city  governed  by  this  act  four 
commissioners,  not  more  than  two  of  whom  shall  be  of  the  same 
political  faith  or  party  allegiance,  one  of  whom  shall  be  desig- 
nated to  serve  until  the  first  Monday  of  April,  1898,  and  one 
to  serve  until  the  first  Monday  of  April,  1899,  and  one  to  serve 
until  the  first  Monday  of  April,  1900,  and  one  to  serve  until  the 
first  Monday  of  April,  1901,  and  on  the  last  Tuesday  in  March, 
in  1898,  and  on  the  same  day  in  each  year  thereafter,  the  gov- 
ernor shall  appoint  one  commissioner  in  each  city  governed  by 
this  act,  to  take  the  place  of  the  commissioner  whose  term  of 
office  expires  on  the  first  Monday  in  April  following  such  ap- 
pointment, and  those  so  appointed  to  succeed  others  shall  serve 
for  the  term  of  four  years,  following  the  first  Monday  in  April 
after  their  appointment,  except  where  appointments  are  made  to 
fill  vacancies,  in  which  cases  those  appointed  shall  serve  the  re- 
mainder of  term  of  the  persons  whose  vacancies  they  are  appointed 
to  fill.  Whenever  a  vacancy  shall  occur  in  any  board  of  fire 
and  police  commissioners  either  by  death,  resignation,  removal 
from  the  city  or  any  other  cause,  the  governor  shall  appoint  a 
commissioner  to  fill  such  vacancy. 

"Sec.  168.  No  person  shall  be  appointed  a  police  commis- 
sioner who  is  engaged  in  the  sale  of  malt,  spirituous  or  vinous 
liquors,  or  who  is  engaged  in  the  business  of  dealing  in  tobacco 
or  articles  manufactured  therefrom,  or  who  is  agent  for  any 
fire  insurance  company  or  companies  or  interested  therein,  or 
in  the  business  of  soliciting  fire  insurance,  or  who  shall  have 
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been  engaged  in  any  such  callings  or  business  within  one  year 
previous  to  the  date  of  appointment.  No  person  shall  be  quali- 
fied to  hold  the  office  of  police  commissioner,  while  he  holds  any 
county,  city  or  school  district  office.  The  governor  may  remove 
any  of  said  commissioners  for  misconduct  in  office,  or  should 
they,  or  any  of  them,  become  disqualified  to  act  as  such  commis- 
sioner,^^^  Any  citizen  of  the  city  may  file  with  the  governor 
written  charges  against  any  comissioner  he  may  deem  guilty 
of  misconduct  in  office,  and  the  governor  shall,  within  a  rea- 
sonable time,  investigate  the  same  upon  testimony  to  be 
produced  before  him  and  shall  make  such  findings  as  to  the  truth 
or  falsity  of  such  charges  as  in  his  judgment  such  testimony 
warrants,  and  in  case  such  charges  are  adjudged  by  him  to  be 
sustained  by  the  evidence,  he  shall  at  once  remove  the  commis- 
sioner so  found  guilty  and  appoint  another  qualified  to  fill  the 
vacancy  thus  caused.  The  governor,  when  sitting  to  investi- 
gate charges  preferred  against  a  commissioner,  shall  have  full 
power  and  authority  to  compel  the  attendance  of  witnesses  and 
the  production  of  books  and  papers,  and  he  may  hold  such 
meeting  at  the  most  convenient  place  in  the  state  for  the  pur- 
pose of  such  investigation.  In  making  all  appointments, 
either  to  fill  vacancies  or  otherwise,  he  shall  so  appoint  that 
not  more  than  two  members  of  the  fire  and  police  commission- 
ers shall  be  of  the  same  political  faith  or  party  allegiance. 

"Sec.  1G9.  All  powers  and  duties  connected  with  and  inci- 
dent to  the  appointment,  removal,  government  and  discipline 
of  the  officers  and  members  of  the  fire  and  police  departments 
of  the  city,  under  such  rules  and  regulations  as  may  be  adopted 
by  the  board  of  fire  and  police  commissioners,  shall  be  vested 
in  and  exercised  by  said  board.  A  majority  of  said  board  shall 
constitute  a  quorum  for  the  transaction  of  business.  Before 
entering  upon  their  duties  each  of  said  officers  shall  take  and 
subscribe  an  oath,  to  be  filed  with  the  city  clerk,  faithfully,  im- 
partially, honestly  and  to  the  best  of  his  ability,  to  discharge 
his  duties  as  a  member  of  said  board  and  that  in  making  ap- 
pointments or  considering  promotion;  or  removals,  he  will  not 
be  guided  or  actuated  by  political  motives  or  influences,  but 
will  consider  only  the  interest  of  the  city,  and  the  success  and 
effectiveness  of  said  department.  The  board  of  fire  and  police 
commissioners  shall  have  power,  and  it  shall  be  the  duty  of 
said  board,  to  appoint  a  chief  of  the  fire  department,  ^^^  and 
such  other  officers  of  the  fire  department  as  may  be  deemed  neces- 
sary for  its  proper  direction,  management  and  regulation,  all  of 
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whom  shall  be  electors  of  such  city,  and  under  such  rules  and 
regulations  as  may  be  adopted  by  said  board.     Said  board  may 
remove  such  officers,  or  any  of  them,  whenever  said  board  shall 
consider  and  declare    such    removal  necessary  for  the  proper 
management  or  discipline,  or  for  the  more  effective  working 
or  service  of  said  department.     It  shall  be  the  duty  of  policemen 
to  make  a  daily  report  to  the  chief  of  police  of  the  time  of  light- 
ing and  extinguishing  of  all  public  lights  and  lamps  upon  their 
beats,  and  also  any  lamp  that  may  be  broken  or  out  of  repair. 
They  shall  also  report  to  the  same  officer  any  defect  in  any  side- 
walk, street,  alley  or  other  public  highway,  or  the  existence  of 
ice  or  dangerous  obstructions  on  the  walks  or  streets,  or  break 
in  any  sewer,  or  disagreeable  odors  emanating  from  inlets  to 
sewers,  or  any  violations  of  the  health  laws  or  ordinances  of  the 
city.     Suitable  blanks  for  making  such  reports  shall  be  fur- 
nished to  the  chief  of  police  by  the  chief  electrician  and  health 
commissioner.     Such  reports  shall  be  by  the  chief  of  police 
transmitted  to  the  city  electrician  or  health  commissioner,  as 
shall  be  proper,  and  in  cases  of  violations  of  law  or  ordinance 
the  policeman  making  report  shall  report  the  facts  to  the  city 
prosecutor.     The  board  of  fire  and  police  commissioners  shall 
employ  such  firemen  and  assistants  as  may  be  proper  and  nec- 
essary for  the  effective  service  of  this  department  to  the  extent 
and  limit  that  the  funds  provided  by  the  mayor  and  council 
for  that  purpose  will  allow.     The  board  of  fire  and  police  com- 
*missioners  shall  have  the  power,  and  it  shall  be  the  duty  of 
Baid  board,  to  appoint  a  chief  of  police,  and  such  other  officers 
and  policemen,  all  of  whom  shall  be  electors  of  such  city,  to 
the  extent  that  funds  may  be  provided  by  the  mayor  and  coun- 
cil to  pay  their  salaries,  and  as  may  be  necessary  for  the  proper 
protection  and  efficient  policing  of  the  city,  and  as  may  be  nec- 
essary to  protect  citizens  and  property,  and  maintain  peace  and 
good  order.     The  board  may  appoint  ^^"*  such  number  of  po- 
lice matrons,  not  to  exceed  two,  whose  duty  eball  be  defined 
by  the  police  board.     The  chief  of  police  and  all  other  police 
officers,  policemen  and  police  matron,  shall  be  subject  to  re- 
moval by  the  board  of  fire  and  police  commissioners,  under  such 
lules  and  regulations  as  may  be  adopted  by  said  board,  when- 
ever said  board  shall  consider  and  declare  such  removal  necessary 
for  the  proper  management  or  discipline,  or  for  the  more  ef- 
fective working  or  service  of  the  police  department.     No  mem- 
ber or  officer  of  the  police  or  fire  department  shall  be  discharged 
for  political  reasons,  nor  shall  a  person  be  employed  or  taken 
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into  either  of  said  departments  for  political  reasons.  Before 
a  member  of  the  police  or  fire  department  can  be  discharged, 
charges  must  be  filed  against  him  before  the  board  of  fire  and 
police  commissioners  and  a  hearing  had  thereon,  and  an  oppor- 
tunity given  such  member  to  defend  against  such  charges,  hut 
this  provision  shall  not  be  construed  to  prevent  peremptory 
suspension  of  such  member  by  his  superiors  in  case  of  miscon- 
duct or  neglect  of  duty  or  disobedience  of  orders.  Whenever 
any  such  suspension  is  made,  charges  shall  be  at  once  filed  be- 
fore the  board  of  fire  and  police  commissioners  by  the  person 
ordering  such  suspension,  and  a  trial  had  thereon  at  the  seconJ 
meeting  of  the  board  thereafter.  It  shall  be  the  duty  of  said 
board  of  fire  and  police  commissioners  to  adopt  such  rules  and 
regulations  for  the  guidance  of  the  officers  and  men  of  said  de- 
partment, for  the  appointment,  promotion,  removal,  trial  or 
discipline  of  said  officers,  men  and  matron,  as  said  board  shall 
consider  proper  and  necessary.  The  board  shall  have  the  power 
to  enforce  the  attendance  o[  witnesses,  and  the  production  of 
books  and  papers,  and  to  administer  oaths  to  them  in  the  same 
manner  and  with  like  effect  and  under  the  same  penalties,  as 
in  the  case  of  magistrates  exercising  civil  and  criminal  juris- 
diction under  the  statutes  of  the  state  of  Nebraska.  The  board 
shall  have  such  other  powers  and  perform  such  other  duties  as 
may  be  authorized  or  defined  by  ordinance." 

It  is  clear  that  the  provisions  cited  are  ample,  if  upheld,  ^^^ 
to  confer  upon  the  board  of  fire  and  police  commissioners  the 
power  to  do  the  acts  sought  to  be  restrained  by  this  action. 
But  in  the  case  of  State  v.  Moores,  55  Neb.  480,  76  N.  W.  175,. 
this  court  held  (Sullivan,  J.,  dissenting)  that,  so  far  as  the 
act  in  question  assumes  to  confer  authority  upon  the  governor 
to  appoint  members  of  the  board  of  fire  and  police  commission- 
ers, it  is  unconstitutional,  on  the  ground  that  il  is  an  unlawful 
attempt  to  deprive  the  people  of  cities  of  the  metropolitan  class 
of  the  right  of  local  self-government. 

Assuming  that  the  majority  opinion  in  that  case  is  the  set- 
tled law  of  the  state,  the  question  arises  whether  section  169, 
just  quoted,  must  fall  with  those  provisions  placing  the  appoint- 
ing power  in  the  hands  of  the  governor,  which,  we  have  seen, 
have  been  held  unconstitutional.  That  a  part  of  an  act,  or  even 
a  part  of  the  same  section  of  an  act,  may,  under  some  circum- 
stances, be  held  unconstitutional,  without  invalidating  the  re- 
mainder, is  elementary.  This  court  has  said  that  ''Where  a 
statute    contains    provisions    which  are  invalid  or  unconstitu- 
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tional,  if  the  valid  and  invalid  portions  are  not  so  connected  as 
to  be  incapable  of  separation,  and  the  valid  part  is  a  complete 
act  and  not  dependent  upon  the  part  that  is  void,  the  latter 
alone  will  be  disregarded  and  the  remainder  npheld,  ....  ex- 
cept in  cases  where  it  is  apparent  that  the  rejected  part  was  an 
inducement  to  the  adoption  of  the  remainder" :  State  v.  Moore, 
48  Neb.  870,  67  N.  W.  87G;  Scott  v.  Flowers,  61  Neb.  620,  85 
N.  W.  857;  State  v.  Lancaster  County,  6  Neb.  474;  State  v. 
Hardy,  7  Neb.  377;  State  v.  Lancaster  County,  17  Neb.  85,  22 
N.  W.  228 ;  State  v.  Kurds  19  Neb.  316,  27  N.  W.  139 ;  Trum- 
ble  v.  Trumble,  37  Neb.  340,  55  N.  W.  869 ;  Low  v.  Eees  Print- 
ing Co.,  41  Neb.  127,  43  Am.  St.  Rep.  670,  59  N.  W.  362;  State 
V.  Stuht,  52  Neb.  209,  77  N.  W.  941.  In  view  of  the  doctrine 
announced  in  the  cases  just  cited,  we  are  not  called  upon  to  de- 
termine the  effect  of  the  decision  in  the  case  of  State  v.  Moores, 
65  Neb.  480,  76  N.  W.  175,  on  the  entire  act,  because  it  fol- 
lows irresistibly  that  the  section  held  invalid  drags  down  with 
it  only  such  other  parts  as  are  inseparably  connected  with,  de- 
pendent upon,  or  incomplete  without  ^^®  it,  or  for  the  passage 
of  which  it  served  as  an  inducement.  One  question,  then,  that 
meets  us  at  this  point  is  whether  that  portion  of  the  act  held 
invalid,  namely,  that  portion  conferring  the  appointing  power 
on  the  governor  served  as  an  inducement  to  the  legislature  for 
the  passage  of  the  other  portions  of  the  sections  hereinbefore 
set  forth.  Counsel  for  the  defendant  insists  that  this  question 
is  to  be  determined  solely  by  an  inspection  of  the  act  itself. 
In  this  view  we  are  disposed  to  concur,  with  this  qualification, 
however:  That  the  persons  whose  duty  it  may  be  to  inspect 
the  act  with  a  view  to  the  determination  of  that  question  are 
not  required  to  devest  themselves  of  all  knowledge  save  that 
to  be  gleaned  from  the  act  alone.  For,  were  it  possible  for 
them  thus  to  divest  themselves,  the  act  would  be  unintelligible — 
a  jumble  of  words  without  meaning.  So,  when  we  say  that 
the  question  is  to  be  determined  by  an  inspection  of  the  act 
itself,  we  imply  that  those  under  whose  inspection  it  is  brought 
will  scan  it  in  the  light  of  that  knowledge  which  they  possess 
in  common  with  other  men.  There  is  no  presumption  that 
courts  are  ignorant  of  all  matters  that  transpire  outside  the 
courtroom.  On  the  contrary,  there  are  many  matters  outside 
the  science  of  the  law  of  which  they  are  required  to  take  judi- 
cial notice.  Bishop,  in  his  work  on  Statutory  Crimes,  third  edi- 
tion, section  77,  says:  "They  [courts]  do  not  close  their  eyes 
to  what  they  know  of  the  history  of  the  country  and  of  the 
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law,  of  the  condition  of  the  law  at  the  particular  time,  of  the 
public  necessities  felt,  and  other  like  thinsrs."  The  supreme 
court  of  Michigan,  in  Sibley  v.  Smith,  2  Mich.  486,  say:  "Courts 
are  authorized  to  collect  the  intention  of  the  legislature  from 
the  occasion  and  necessity  of  the  law — from  the  mischief  felt, 
and  the  objects  and  remedy  in  view.'*  The  supreme  court  of 
the  United  States,  speaking  through  Davis,  J.,  in  the  case  of 
United  States  v.  Union  Pac.  Ry.  Co.,  91  U.  S.  72,  says :  "Courts, 
in  construing  a  statute,  may  with  propriety  recur  to  the  history 
of  the  times  when  it  was  passed,  and  this  is  frequently  necessary, 
in  order  to  ascertain  the  reason,  as  well  as  the  meaning  ^^''  of 
particular  provisions  in  it.''  In  Stout  v.  Board  of  Commission- 
ers, 107  Ind.  343,  8  N.  E.  222,  it  is  held  that  the  history  of  a 
country,  its  topography  and  general  conditions,  are  elements 
which  enter  into  the  construction  of  laws  made  to  govern  it, 
and  are  matters  of  which  the  courts  will  take  judicial  notice. 
It  has  been  held  that  the  general  state  of  opinion,  public,  judi- 
cial and  legislative,  at  the  time  of  an  enactment  of  a  measure 
may  be  considered  by  the  courts  in  construing  it:  Keyport 
Steamboat  Co.  v.  Farmers'  Transp;  Co.,  18  N".  J.  Eq.  13;  Dela- 
plane  v.  Crenshaw,  15  Gratt.  457.  In  State  v.  Boyd,  34  Neb. 
435,  51  N.  W.  964,  it  was  held  that  courts  will  take  notice, 
without  proof,  of  events  which  are  generally  known  within  the 
limits  of  their  jurisdiction.  The  foregoing,  we  think,  makes 
it  clear,  wore  it  ever  doubtful,  that  in  the  determination  of  the 
question  before  us  we  are  neither  required  nor  permitted  to 
affect  ignorance  of  those  things  which  are  matters  of  common 
knowledge.  The  attempt  to  confer  upon  the  governor  the  power 
to  appoint  members  of  the  board  of  fire  and  police  commission- 
ers, and  the  reasons  urged  in  support  of  such  measure,  are  a 
part  of  the  legislative  history  of  the  state.  No  other  feature 
of  the  act  under  consideration,  nor  of  those  it  was  intended  to 
supersede,  attracted  so  much  attention  or  invited  so  much  dis- 
cussion as  that  which  placed  the  power  of  appointment  in  the 
hands  of  the  governor,  removing,  as  it  was  claimed  at  the  time, 
the  board  of  fire  and  police  commissioners  from  the  influence 
of  local  politics.  It  is  a  matter  of  common  knowledge  that 
this  feature  of  the  act,  so  far  as  the  board  of  fire  and  police  com- 
missioners is  concerned,  was  the  chief  inducement  to  its  passage. 
Without  that  feature,  its  promoters  would  have  regarded  it 
much  as  they  would  have  regarded  the  play  of  Hamlet  with 
Hamlet  left  out. 
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^ut,  aside  from  those  extrinsic  facts,  in  our  opinion  it  is 
'^clear  that  portion  which  has  been  held  to  be  invalid  served  as 
an  inducement  for  the  passage  of  the  other  parts  relating  to 
the  board  of  fire  and  police  commissioners.  ^^^  The  sections 
quoted  provide  a  complete  scheme  for  the  organization  of  such 
board.  They  provide  for  the  appointment  of  the  members,  pre- 
scribe their  qualifications  and  define  the  powers  and  duties  of 
^lie  board.  The  central  thought  in  the  whole  scheme  is  to  make 
i;he  board  answerable  to  the  governor,  and  to  remove  it  from 
local  influences.  Strike  out  those  portions  relating  to  the  pow- 
ers and  duties  of  the  governor  in  the  premises,  and  the  scheme 
is  incomplete.  With  these  parts  stricken  out,  it  is  true,  there 
Tomains  a  provision  for  the  appointment  of  such  board,  and 
provisions  relating  to  their  qualification,  and  defining  their 
powers  and  duties;  but  by  whom  would  they  be  appointed? 
Counsel  for  the  defendants  claim  that,  with  those  provisions 
stricken  out,  the  power  of  appointment  would  reside  in  the 
mayor,  under  the  general  power  vested  in  him  by  virtue  of  the 
provisions  of  section  73  of  the  act,  which  is  as  follows:  "The 
mayor  shall  have  power,  by  and  with  the  consent  of  a  majority 
of  the  entire  council,  to  appoint  all  officers  that  may  be  deemed 
necessary  for  the  good  government  of  the  city,  other  than  those 
otherwise  provided  for  in  this  act":  Sess.  Laws  1897,  c.  10. 
Nothing,  to  our  minds,  shows  more  clearly  that  the  invalid 
portion  was  an  inducement  to  the  passage  of  the  other  parts 
of  the  sections  quoted  than  the  fact  that,  with  such"  invalid  por- 
tion omitted,  resort  must  be  had  to  section  73  to  carry  out  the 
remainder.  Section  73  shows  clearly  an  intention  on  the  part 
of  the  legislature  to  limit  the  appointing  power  of  the  mayor 
to  such  officers  whose  appointment  has  not  been  otherwise  pro- 
Tided  for  by  the  act.  Members  of  the  board  of  fire  and  po- 
lice commissioners  are  otherwise  provided  for  by  the  act,  because 
it  provides  for  their  appointment  by  the  governor.  To  hold, 
under  the  circumstances,  that  it  would  be  carrying  out  the  in- 
tention of  the  legislature  to  permit  the  mayor  to  appoint  the 
tnembers  of  such  board,  would  do  violence  to  common  sense, 
which,  after  all,  is  the  final  arbiter  in  matters  of  doubtful  con- 
struction. In  our  opinion,  whether  the  act  be  viewed  in  the  light 
of  the  history  *^"  of  its  enactment  or  apart  from  such 
consideration,  it  shows  clearly  that  that  portion  confer- 
ring the  power  of  appointment  on  the  governor  was  an 
inducement  to  the  passage  of  the  other  provisions  rela- 
tive to  the  fire  and  police  commissioners,  and  that  the  for- 
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mer  must  stand  or  fall  with  the  latter;  and  the  decree  of  the 
district  court  is  right,  and  should  stand,  unless  the  views  here- 
inafter expressed  are  adopted. 

We  are  fully  alive  to  the  confusion  in  the  municipal  affairs 
of  the  city  of  Omaha  that  must  result  from  the  adoption  of  the 
foregoing  views  by  this  court.  But  for  those  results  we  are 
not  responsible.  The  responsibility  of  this  court  ends  when  it 
has  applied  the  law  as  it  finds  it.  It  has  no  constitutional  war- 
rant to  add  to  a  legislative  enactment  to  meet  the  exigencies 
of  a  particular  case.  But,  in  view  of  those  results,  we  have 
been  led  to  re-examine  the  majority  opinion  in  State  v.  Moores, 
55  Neb.  480,  76  N.  W.  175,  which  up  to  this  point  we  have  as- 
sumed to  be  the  final  expression  of  this  court  on  the  questions 
therein  involved.  After  a  careful  examination  of  that  opinion, 
and  with  a  due  appreciation  of  the  learning  and  ability  of  the 
members  of  the  court  who  concur  therein,  we  beg  to  say  it  does 
not  commend  itself  to  our  judgment.  It  holds  that  the  pro- 
visions of  the  statute  placing  the  power  to  appoint  members 
of  the  board  of  fire  and  police  commissioners  in  the  hands  of 
the  governor  are  invalid,  not  because  it  is  in  conflict  with  any  ex- 
press provision  of  the  state  or  federal  constitution,  but  because 
it  is  repugnant  to  the  inherent  right  of  local  self-government, 
\\hich,  it  is  claimed,  was  retained  by  the  people  at  the  time  of 
the  adoption  of  the  organic  law.  So  far  as  the  individual  mem- 
bers of  society  are  concerned,  in  the  nature  of  things,  there  can 
be  no  such  thing  as  an  inherent  right  of  local  self-government. 
The  right  of  local  self-government  is  purely  a  political  right, 
and  all  political  rights,  of  necessity,  have  their  foundation  in 
human  government.  For  an  individual  to  predicate  an  inherent 
right — a  right  inborn  and  inbred — on  a  foundation  of  human 
origin  involves  a  contradiction  of  ^^^  terms.  So  far  as  a  city 
is  concerned,  considered  in  the  character  of  an  artificial  being, 
it  is  a  creature  of  the  legislature.  It  can  have  no  rights  save 
those  bestowed  upon  it  by  its  creator.  As  it  might  have  been 
created  lacking  some  right  bestowed  upon  it,  it  is  in  no  position 
to  complain  should  the  power  that  bestowed  such  right  see  fit 
to  take  it  away.  In  other  words  the  power  to  create  implies 
the  power  to  impose  upon  the  creature  such  limitations  as  the 
creator  may  will,  and  to  modify  or  even  destroy  what  has  been 
created.  The  power  to  create  a  municipal  corporation,  which 
is  vested  in  the  legislature,  implies  the  power  to  create  it  with 
Buch  limitations  as  the  legislature  may  see  fit  to  impose,  and 
to  impose  such  limitations  at  any  stage  of  its  existence.     That 
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such  power  may  not  always  be  exercised  most  wisely  is  among 
the  possibilities,  but  that  does  not  warrant  this  court  in  wrest- 
ing it  from  the  hands  to  which  the  people,  by  the  fundamental 
law  of  the  state,  have  confided  it.  We  shall  not  attempt  to  re- 
view the  authorities  bearing  on  this  question.  The  majority 
opinion  leaves  nothing  to  be  said  on  one  side,  while  the  minor- 
ity opinion  is  equally  exhaustive  on  the  other.  To  those  opin- 
ions we  must  refer  the  court.  The  majority  opinion,  to  our 
minds,  introduces  a  new  principle  in  our  system  of  jurispru- 
dence, and  one  pregnant  with  mischievous  consequences.  We 
have  been  taught  to  regard  the  state  and  federal  constitutions 
as  the  sole  tests  by  which  the  validity  of  the  acts  of  the  legisla- 
ture are  to  be  determined.  If  the  majority  opinion  in  that 
case  is  to  stand  as  the  settled  law  of  the  state,  then  in  addition 
to  such  tests  there  is  another — an  elusive  something,  elastic  and 
uncertain  as  an  unwritten  constitution,  which  may  be  invoked 
to  defeat  the  legislative  will.  We  cannot  believe  that  such  prin- 
ciple should  receive  the  final  sanction  of  this  court. 

The  case  of  City  of  Newport  v.  Horton,  22  K.  I.  196,  47  Atl. 
312,  adds  strength  to  our  convictions  on  this  point.  In  that 
case,  after  a  critical  review  of  the  authorities,  the  court  ar- 
rives at  the  conclusion  that  the  case  of  State  v.  Moores,  55  Neb. 
480,  76  N.  W.  175,  is  unsupported  by  a  single  authority. 

231  YoT  these  reasons,  together  with  those  so  well  expressed 
in  the  minority  opinion,  we  believe  the  majority  opinion  should 
be  overrided.  It  would  follow,  then,  that  the  board  of  fire  and 
police  commissioners  having  been  created  by  valid  statutory  en- 
actment, and  thereby  clothed  with  full  authority  to  do  the 
acts  sought  to  be  restrained  herein,  and  the  defendants  being 
at  least  de  facto  members  thereof,  the  decree  of  the  district 
court  should  be  reversed  and  the  cause  remanded  for  further 
proceedings  according  to  law,  and  we  so  recommend. 
.'J 

Duffie  and  Ames,  CC^i  concur. 

By  the  Court.  For  the  reasons  stated  in  the  foregoing  opinion, 
the  decree  of  the  district  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  according  to  law. 

Sullivan,  J.,  concurring.  I  dissented  from  the  judgment  in 
State  V.  Moores,  55  Neb.  480,  76  N.  W.  175;  and  in  State 
V.  Kennedy,  60  Neb.  300,  83  N.  W.  87.  which  was  controlled 
by  the  doctrine  of  res  adjudicata,  I  said  with  respect  to  the  de- 
cision in  the  Moores  case :  "The  Moores  case  lays  down  the  doc- 
trine that  whatever  the  court  may  conceive  to  be  the  spirit  of 
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the  constitution  is  to  be  regarded  as  part  of  the  paramount  law. 
While  the  decision,  by  recognizing  and  enforcing  the  asserted 
right  of  local  self-government,  is  conceded  to  rest  upon  a  sound 
political  principle,  it  was  rendered  by  a  divided  bench,  and,  as 
a  judicial  pronouncement,  has  been  much  criticised.  If  it  is  to 
be  acquiesced  in  and  accepted  as  a  rule  of  construction,  the  con- 
stitution of  the  state  is  to  be  fully  known  only  by  studying  the 
theory  of  the  judges  who  are  chosen  to  expound  it;  it  will  ex- 
pand or  contract  with  every  fluctuation  of  the  popular  will 
which  produces  a  change  in  the  personnel  of  the  court,  and  the 
limitations  upon  legislative  power  will  be  as  unknown  and  un- 
knowable as  were  the  rules  of  equity  in  the  days  when  the 
chancellor's  ^^^  conscience  was  the  law  of  the  land.  It  is  the 
opinion  of  the  writer  that  the  decision  is  thoroughly  vicious; 
that  it  strikes  a  lethal  blow  at  a  co-ordinate  branch  of  the  gov- 
ernment and  ought  to  be  repudiated  and  condemned."  Still 
entertaining  these  views — still  believing  that  all  the  govern- 
mental powers  of  municipal  corporations  come  from  the  legis- 
lature and  are  to  be  found  only  in  living  statutes — I  could  not, 
of  course,  do  otherwise  than  give  my  approval  to  the  conclusion 
reached  by  the  department. 

Nerval,  C.  J.,  dissenting.  I  dissent  for  the  reasons  stated  in 
the  majority  opinion  in  State  v.  Moores,  55  Neb.  480,  76  N.  W. 
175.  Furthermore,  the  correctness  of  the  decision  in  that  case  is 
not  questioned,  or  raised  in  the  brief  of  counsel  for  either  party, 
in  this  litigation,  and  this  court  has  repeatedly  ruled  that  ques- 
tions not  raised  in  the  brief  are  waived :  Peaks  v.  Lord,  48  Neb. 
15,  60  N.  W.  349 ;  Madsen  v.  State,  44  Neb.  631,  62  N.  W.  1081 ; 
Erck  V.  Omaha  Nat.  Bank,  43  Neb.  613,  62  N.  W.  67;  John- 
son V.  Gulick,  46  Neb.  817,  50  Am.  St.  Ecp.  629,  65  N.  W.  883; 
Wood  Mowing  etc.  Machine  Co.  v.  Gerhold,  47  Neb.  397,  GQ 
N.  W.  538.  The  opinion  of  the  majority  establishes  a  bad  prece- 
dent in  deciding  a  question  not  raised  or  argued  by  counsel. 


A  statute  Creating  a  Board  of  Police  commissioners  for  a  town,  to  be 
appointed  by  the  governor,  and  authorizing  them  to  appoint,  remove 
equip  and  fix  the  pay  of  police  officers,  is  held  not  unconstitutional 
as  taking  from  the  town  the  control  of  local  affairs,  nor  as  subject- 
ing its  inhabitants  to  unjust  and  unequal  taxation  without  repre- 
sentation: Gooch  V.  Exeter,  70  N.  H.  413,  85  Am.  St.  Kep.  637,  48 
Atl.  1100.  But  see  State  v.  Barker,  116  Iowa,  96,  89  N.  W.  204,  ante, 
p.  222,  and  cases  cited  in  the  cross-reference  note  thereto. 

A  Statute  may  he  Void  in  Part  and  valid  in  part:  State  v.  Wash- 
burn, 167  Mo.  680,  90  Am.  St.  Eep.  430,  67  S.  W.  592;  State  v.  Davis, 
130  Ala.  148,  89  Am.  St.  Hep.  23,  30  South.  344;  Bostock  v.  Sama, 
95  Md.  400,  ante,  p.  394,  52  Atl.  665. 
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PHILADELPHIA  MORTGAGE  AND  TRUST   COMPANY 

V.  CITY  OF  OMAHA. 

[63  Neb.  280,  88  N.  W.  523.] 

TAXATION— Special  Assessments — Charge  on  Property.— 
Taxes  levied  on  land  for  general  revenue  purposes,  or  by  way  of 
special  assessment  for  benefits  received  by  local  improve- 
ments, are  not  debts,  in  the  ordinary  meaning  of  the  word,  against 
the  owner  of  the  property,  to  be  enforced  as  a  personal  liability, 
but  a  charge  against  the  real  estate  assessed,  to  be  enforced  and  col- 
lected by  a  sale  of  the  property  liable  for  the  taxes  so  levied  and  so- 
sessed.     (p.  444.) 

TAXATION— Injunction— Collection  of  Taxes.— An  injunction 
does  not  lie  to  restrain  the  collection  of  taxes  unless  the  assessment 
is  void  or  levied  for  an  illegal  or  unauthorized  purpose,     (p.  445.) 

MUNICIPAL  COEPOEATIONS— Estoppel.— The  doctrine  of 
estoppel  in  pais  cannot  ordinarily  be  invoked  to  defeat  a  munici- 
pality in  the  prosecution  of  its  public  affairs  because  of  an  error  or 
mistake  of  one  of  its  agents  or  officers  which  has  been  relied  upon  by 
8  third  person  to  his  detriment.  Such  doctrine  can  be  appealed  to 
effectively,  as  against  a  municipality,  only  when  it  is  acting  in  its 
private,  as  contradistinguished  from  its  public  or  governmental  capac- 
ity,    (p.  447.) 

Wharton  &  Baird,  for  the  appellant. 

E,  H.  Scott,  for  the  appellee. 

280  HOLCOMB,  J.  Plaintiff  and  appellant  instituted  this 
action  in  the  court  below  in  the  exercise  of  its  equity  jurisdic- 
tion, for  the  purpose  ^^^  of  having  the  title  to  certain  real  es- 
tate quieted  in  it  and  to  compel  the  defendant  city  treasurer  of 
Omaha  to  note  on  his  records  the  payment  of  certain  taxes  ap- 
pearing against  said  real  estate  as  being  unpaid  and  an  ap- 
parent lien  thereon,  and  also  to  enjoin  the  defendant  treasurer 
from  changing  the  records  after  they  were  made  to  show  and 
record  the  fact  that  the  said  taxes  were  paid.  The  relief  sought 
was  based  substantially  on  the  following  facts,  which  were 
pleaded  in  the  petition,  and  the  truth  of  which  sufficiently  ap- 
pears from  the  entire  record  before  us :  At  the  time  of  the  trans- 
action hereinafter  narrated  one  Henry  Bolln  was  city  treasurer, 
and  had  applied  to  the  plaintiff  for  a  loan  of  money  on  the  real 
estate  involved  in  this  action,  of  which  he  was  the  owner.  The 
loan  was  negotiated  on  the  faith  of  the  security  offered,  and, 
default  having  been  made  in  the  payment  of  the  loan  so  made, 
and  the  interest,  according  to  the  terms  of  the  agreement,  such 
proceedings  were  thereafter  had  as  resulted  in  a  sale  of  the 
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mortgaged  property,  and  the  purchase  of  the  same  by  the  plain- 
tiff in  satisfaction  of  its  mortgage  lien  thereon,  so  that  it  be- 
came the  owner  of  the  property  in  fee  simple.  At  the  time 
the  loan  was  negotiated  the  taxes  for  municipal  purposes  as- 
sessed and  levied  on  the  real  estate  offered  for  security  for  the 
years  1892  and  1893,  and  certain  installments  of  special  pav- 
ing taxes  in  all  amounting  to  two  hundred  and  fifty-eight  dol- 
lars and  sixty-two  cents,  were  marked  "Paid"  on  the  tax  rec- 
ords of  the  city.  The  plaintiff  negotiated  the  loan  and  ad- 
>'nnced  the  money  to  the  borrower,  relying  en  the  correctness 
of  the  tax  records  as  they  thus  appeared.  The  taxes  were  in 
truth  and  fact  never  paid;  and  subsequent  to  the  transaction 
resulting  in  the  loan  and  prior  to  the  bringing  of  the  present 
action,  the  records  were  altered  by  the  erasure  of  the  word 
**Paid,"  80  that  the  taxes  again  appeared  as  unpaid,  and  an  ap- 
parent lien  on  the  property  against  which  assessed  and  levied. 
On  these  facts  the  trial  court  found  the  plaintiff's  bill  was  with- 
out equity,  that  it  was  not  entitled  to  the  relief  sought,  and  dis- 
missed the  action.  Prom  the  decree  of  dismissal  the  cause  is 
brought  to  this  court  by  appeal. 

2^^  It  is  agreed  by  all  the  parties  interested,  as  we  understand 
the  record,  that  the  entry  on  the  tax  records  showing  payment 
of  the  taxes  was  a  mistake,  and  that  the  taxes  so  recorded  as 
being  paid  were  never  in  fact  paid  into  the  city  treasury,  and 
that  the  records  ought  not  to  have  been  so  marked.  At  all  events, 
there  is  no  shadow  of  claim  put  forth  by  appellant  to  the  effect 
that  the  taxes  have  ever  been  paid.  The  law  provides  that 
whenever  taxes  are  paid  the  treasurer  shall  write  on  the  tax 
lists,  opposite  the  description  of  the  real  estate  or  personal  prop- 
erty whereon  the  same  were  levied,  the  word  "Paid,"  together 
with  the  date  of  such  payment,  and  the  name  of  the  person 
paying  the  same:  Comp.  Stats.  1901,  c.77,  art.  1,  sec.  108.  And 
it  is  the  contention  of  appellant  that  the  law  presumes  that  a 
public  officer  does  his  duty,  and,  the  record  showing  the  taxes 
to  have  been  paid,  it  will  be  presumed  the  entry  of  payment 
was  rightly  made,  and  that,  in  any  event,  the  city  is  estopped 
from  enforcing  the  taxes  so  marked  "Paid,"  as  against  the  land 
on  which  levied,  and  afterward  purchased  by  plaintiff,  because 
of  its  having  made  the  loan  mentioned  and  parted  with  its 
money,  relying  on  and  in  faith  of  the  record  as  it  then  appeared, 
showing  all  of  the  taxes  mentioned  to  have  been  paid.  The 
problem  thus  presented  is  an  interesting  one,  and,  were  the 
transactions  such  as  to  affect  only  private  individuals,  or  cor- 
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porations  acting  in  their  corporate  capacity  as  an  individual, 
we  would  not  regard  it  as  difficult  of  solution.  We  are,  how- 
ever, constrained  to  the  view  that  because  of  the  nature  and 
quality  of  the  act  relied  on  to  operate  as  an  estoppel,  and  a 
proper  application  of  the  statutes  relating  to  the  public  reve- 
nues and  the  manner  of  their  collection,  an  altogether  different 
question  is  presented  from  that  first  suggested.  The  plaintiff 
asks,  in  effect,  that  the  tax  records  be  changed  from  their  pres- 
ent condition  so  as  to  show  all  of  the  taxes  mentioned  in  the 
petition  to  have  been  paid;  that  it  be  decreed  that  such  taxes 
are  not  a  lien  on  the  real  estate  against  which  they  were  as- 
sessed; and  that  the  defendant  city  and  its  treasurer  be  for- 
ever restrained  from  enforcing  or  attempting  **^  to  enforce 
the  collection  of  such  taxes  as  against  the  real  estate,  the  title 
to  whicli,  free  from  any  lien  by  reason  of  such  taxes,  it  is  sought 
to  have  quieted  in  the  plaintiff.  The  relief  demanded  is  shock- 
ing to  a  court  whose  conscience  is  appealed  to,  since  it  is  ob- 
vious that  the  record  thus  made  under  compulsion  would  be  a 
false  one,  and  deprive  the  city  of  the  collection  of  some  of  its 
revenues  to  which  it  is  lawfully  entitled.  Let  us  see  what  the 
effect  of  a  decree  of  the  kind  prayed  for  would  be.  The  special 
assessments  and  the  taxes  assessed  and  levied  for  municipal 
general  revenue  purposes  are  a  charge  upon  and  against  the 
particular  tracts  of  land  on  which  assessed,  and,  unless  the  real 
estate  can  be  made  to  respond  to  the  charges  thus  made,  the 
taxes  cannot  be  collected,  although  lawfully  levied  and  justly 
due,  and  the  city  must  lose  all  right  thereto.  It  is  suggested  in 
brief  of  counsel  for  appellant  that  the  collection  of  these  taxes 
may  be  enforced  against  Bolln,  the  owner  of  the  real  estate  at 
the  time  they  were  levied.  But  this  cannot  be,  under  the  laws 
of  this  state.  It  will  hardly  be  contended  by  any,  we  assume, 
that  a  special  assessment  levied  solely  on  the  ground  of  benefits 
to  the  property  assessed,  and  on  the  theory  that  for  the  benefits 
received  because  of  local  improvements,  special  assessments  to 
correspond  to  the  benefits  received  may  rightfully  be  made  a 
charge  against  the  property,  can  be  converted  into  a  just  and 
legal  demand  in  personam  against  the  owner  of  the  fee.  The 
law  authorizes  the  taxation  of  property  specially  benefited  by 
reason  of  local  improvements,  but  not  the  taxation  of  the  owner 
of  such  property.  On  taxes  levied  on  real  estate  for  general 
revenue  purposes  this  court  has  more  than  once  held  that  the 
tax  was  not  a  debt,  in  the  ordinary  meaning  of  the  word, 
against  the  owner  of  the  property,  to  be  enforced  as  a  personal 
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liability,  but  is  a  charge  upon  the  real  estate  against  which 
assessed,  to  be  enforced  and  collected  by  a  sale  of  the  property 
liable  for  the  taxes  so  levied  and  assessed:  Grant  v.  Bartholo- 
mew, 57  Neb.  673,  78  N.  W.  314;  Carman  v.  Harris,  61  Neb. 
€35,  85  N.  W.  848. 

If  our  conclusions  in  respect  of  the  matter  last  discussed  ^^* 
are  correct,  then  it  must  follow  that  the  ultimate  object  and 
purpose  to  be  accomplished  by  these  proceedings  are  permanently 
to  restrain  the  collection  of  the  taxes  assessed  against  the  prop- 
erty involved  in  the  controversy,  although  it  is  conceded  that  the 
taxes  are  in  all  respects  valid,  and  legally  due  to  the  municipality 
to  which  they  are  owing.  By  section  144,  article  1,  chapter  77 
of  the  Compiled  Statutes  of  1901,  it  is  provided  that  no  injunc- 
tion shall  be  granted  by  any  court  or  judge  in  this  state  to  re- 
strain the  collection  of  any  tax,  or  any  part  thereof,  except  the 
tax  enjoined  be  levied  or  assessed  for  an  illegal  or  an  unauthor- 
hed.  purpose.  These  provisions  are  to  be  given  the  effect  the 
language  used,  expressive  of  the  legislative  intent,  fairly  war- 
rants; and  the  uniform  holdings  of  this  court  have  been  that 
unless  the  assessment  is  void,  or  levied  for  an  illegal  or  un- 
authorized purpose,  injunction  cannot  be  resorted  to  in  order 
to  prevent  the  enforcement  of  the  collection  of  such  taxes: 
South  Platte  Land  Co.  v.  City  of  Crete,  11  Neb.  344,  7  N.  W. 
859 ;  Wilson  v.  Auburn,  27  Neb.  435,  43  N.  W.  257 ;  Thatcher 
V.  Adams  County,  19  Neb.  485,  27  N.  W.  729;  Spargur  v. 
Romine,  38  Neb.  736,  57  N.  W.  523 ;  Bellevue  Improvement  Co. 
V.  Village  of  Bellevue,  39  Neb.  876,  885,  58  N.  W.  446 ;  Chicago 
etc.  Ry.  Co.  v.  Cass  County,  51  Neb.  369,  70  N.  W.  565.  In 
Bellevue  Improvement  Co.  v.  Village  of  Bellevue,  39  Neb.  876, 
58  N.  W.  446,  it  is  stated  in  the  opinion  of  the  court :  "In  many 
states,  courts  of  equity  interfere  to  restrain  the  enforcement  of 
invalid  taxes  upon  real  estate  upon  the  ground  that  they  cast 
a  cloud  upon  plaintiff's  title,  but  an  inspection  of  the  decision.^ 
of  this  court  shows  that  this  principle  has  not  been  here  recog- 
nized. This  feature  has  existed  in  each  of  the  cases  where  relief 
has  been  refused  upon  the  general  ground  that  no  established' 
rule  of  equity  jurisprudence  has  been  invoked  to  sustain  the 
suit."  The  case  at  bar  does  not  commend  itself  as  coming  with- 
in any  established  equitable  principle  justifying  the  relief  asked, 
unless  it  be  on  the  ground  of  estoppel,  which  will  be  noticed 
Isereafter.  Counsel  for  appellant  insists  that  it  is  not  sought  to 
enjoin  the  collection  of  the  taxes  assessed  against  the  property 
which  it  is  desired  to  ^^^  have  released  from  the  lien  thereof. 
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but  only  to  have  the  apparent  lien  removed,  and  that  the  city  is 
yet  at  liberty  to  proceed  and  collect  the  taxes  in  any  manner  it 
may  adopt,  except  by  proceedings  against  the  real  property  on 
which  assessed.  It  is  obvious,  from  an  inspection  of  the  revenue 
laws  and  the  decisions  heretofore  cited,  that  ihe  assessments 
must  be  collected,  if  at  all,  from  the  property  alone  liable  there- 
for, and  that  a  suit  against  the  person  owning  the  land  at  the 
time  of  the  assessment  is  unauthorized.  It  then  appears  that 
as  to  the  equities  in  the  case  in  favor  of  or  against  the  respective 
parties,  the  question  is  whether  the  municipality  shall  lose  the 
taxes  lawfully  assessed  against  the  property  described  in  the 
plaintiff's  petition,  or  be  permitted  to  enforce  the  collection  of 
the  amount  due,  notwithstanding  the  error  made  by  one  of  its 
officers  or  agents,  and  leave  the  plaintiff  to  his  remedy  against 
those  responsible  for  the  mistake  which  led  the  plaintiff  to  take 
the  action  it  did.  The  plaintiff  answers  the  question  by  saying 
that  the  doctrine  of  estoppel  in  pais  applies,  and  the  city,  be- 
cause of  the  erroneous  action  of  one  of  its  agents,  on  the  faith 
of  which  plaintiff  acted,  is  prohibited  from  asserting  or  enforc- 
ing any  lien  it  may  have  had  for  the  payment  of  such  taxes. 
Counsel  for  appellant,  in  their  brief,  say:  "A  municipal  cor- 
poration may  be  estopped  by  the  action  of  its  proper  officers 
when  acting  in  its  private  as  contradistinguished  from  its  gov- 
ernmental capacity,  and  has  lawful  power  to  do  the  act."  Con- 
ceding the  proposition  thus  enunciated  to  be  correct,  can  it 
be  said  that  the  act  of  the  city  treasurer  in  erroneously  noting 
on  the  tax  records  of  a  municipality  that  certain  taxes  were 
paid,  when,  as  a  matter  of  fact,  they  were  not,  is  the  act  of  the 
corporation  in  its  private  or  individual  capacity  and  not  one 
pertaining  to  the  government  of  its  affairs?  It  is  frequently 
said  that  a  municipality  has  a  double  character — one  govern- 
mental, legislative  or  public;  and  the  other,  proprietary  or 
private:  Dillon  on  Municipal  Corporations,  4th  ed.,  sec.  6S. 
The  authority  to  assess  property,  collect  taxes,  and  make  dis- 
bursements thereof  is  founded  solely  and  exclusively  on  the 
theory  that  *®®  it  is  essentially  a  part  of  tho  machinnry  of 
government,  necessary  to  maintain  its  existence  for  the  benefit 
of  the  public ;  and  it  would  seem  to  follow  as  a  natural  deduction 
that  the  agencies  employed  in  respect  of  such  matters,  including 
the  agency  authorized  to  collect  the  taxes  levied  for  public  pur- 
poses, is  an  exercise  of  powers  of  a  public  or  governmental  char- 
acter. If  correct  in  the  statement  just  made,  then  it  follows, 
according  to  the  rule  advanced  by  plaintiff,  that  the  action  taken 
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by  one  of  the  public  officers  of  the  corporation,  which  is  relied  od 
to  operate  as  an  estoppel,  was  not  an  act  of  the  corporation  in 
its  private  or  proprietary  character,  and  hence  the  doctrine  in- 
voked is  not  applicable.  The  reasons  for  the  distinction  have 
been  recognized  and  applied  by  this  court  in  an  action  wherein 
it  was  sought  to  establish  the  liability  of  a  city  for  the  negligent 
acts  of  one  of  its  servants  or  employes,  committed  while  in  the 
performance  of  his  duties,  as  an  agent  or  servant  of  the  munici- 
pality: Gillespie  v.  City  of  Lincoln,  35  Neb.  34,  52  N.  W.  811. 
It  is  there  held,  in  substance,  that  the  exception  to  the  general 
rule  as  to  liability  is  based  upon  a  public  policy  which  sub- 
ordinates private  interests  only  to  the  welfare  of  the  public 
generally,  and  we  apprehend  that  this  is  the  underlying  and  dis- 
tinguishing principle  as  to  the  law  of  estoppel  when  it  is  invoked 
against  a  city  for  the  erroneous  acts  of  one  of  its  officers  en- 
gaged in  the  management  of  some  branch  of  the  governmental 
affairs  of  the  municipality.  For  reasons  as  potent  as  those  re- 
lieving a  city  from  liability  because  of  the  negligent  acts  of  its 
officers,  it  would  seem  estoppel  cannot  be  predicated  on  or  arise 
from  acts  of  negligence  or  mistake  by  an  agent  of  the  corpora- 
tion while  in  the  discharge  of  the  governmental  affairs  of  the 
municipality.  If  the  rule  can  be  invoked  by  reason  of  such 
errors  or  mistakes,  then,  indeed,  would  the  public  welfare  be 
seriously  menaced,  and  the  ability  of  the  corporation  to  perform 
its  public  functions,  in  many  instances,  dangerously  crippled. 
The  correct  rule,  therefore,  is,  and  should  be,  that  the  doctrine 
can  be  appealed  to  effectively,  as  against  a  municipal  corpora- 
tion, only  when  it  is  acting  ^^"^  in  its  private,  as  contradistin- 
guished from  its  public  or  governmental,  capacity.  There  may 
be  and  probably  are  exceptions  to  the  rule  stated,  as  when  a 
municipality  has  gained  a  clear  and  decided  advantage  by  the 
act  relied  on  to  operate  as  an  estoppel,  when  equity  will  prevent 
it  from  retaining  the  advantage,  and,  at  the  same  time,  deny 
its  binding  force.  In  the  present  case,  it  is  to  be  borne  in  mind, 
nothing  of  advantage  has  been  gained  by  the  city  by  the  erro- 
neous and  mistaken  action  of  its  city  treasurer,  and  that  the 
success  of  the  plaintiff  can  result  only  in  a  corresponding  loss  to 
the  city. 

The  authorities  are,  we  think,  quite  uniform  in  support  of 
the  proposition  that  the  doctrine  cannot  ordinarily  be  invoked 
to  defeat  a  municipality  in  the  prosecution  of  its  public  affairs 
because  of  an  error  or  mistake  of  one  of  its  agents  or  officers 
which  has  been  relied  upon  by  a  third  party  to  his  detriment 
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In  the  case  of  People  v.  Brown,  67  111.  435,  it  is  stated  ip  the 
head-notes:  "Public  policy,  to  prevent  loss  to  the  state  through 
the  negligence  of  public  officers,  forbids  the  application  of  the 
doctrine  of  estoppel  to  the  state,  growing  out  of  the  conduct 
«nd  representations  of  its  officers.  On  the  same  ground  that 
the  government  is  excused  from  the  consequence  of  laches,  it 
should  not  be  affected  by  the  negligence  or  even  willfulness  of 
^ny  one  of  its  officers."  Says  Mr.  Justice  Breese,  who  deliv- 
ered the  opinion  of  the  court:  "It  is  a  familiar  doctrine,  that 
the  state  is  not  embraced  within  the  statute  of  limitations,  un- 
less specially  named,  and,  by  analogy,  would  not  fall  within 
the  doctrine  of  estoppel.  Its  rights,  revenues  and  property 
would  be  at  fearful  hazard,  should  this  doctrine  be  applica- 
ble to  a  state.  A  great  and  overshadowing  public  policy  of 
preserving  these  rights,  revenues  and  property  from  injury  and 
loss  by  the  negligence  of  public  officers,  forbids  the  applica- 
tion of  the  doctrine.  If  it  can  be  applied  in  this  case,  where 
a  comparatively  small  amount  is  involved,  it  must  be  applied 
where  millions  are  involved,  thus  threatening  the  very  exis- 
tence of  the  government.  The  doctrine  is  well  settled  that 
no  laches  can  be  imputed  to  the  government,  and  ^**  by  the 
€ame  reasoning  which  excuses  it  from  laches,  and  on  the  same 
grounds,  it  should  not  be  affected  by  the  negligence  or  even 
■willfulness  of  any  one  of  its  officials."  In  City  of  Chicago  v. 
Sexton,  115  111.  230,  2  N.  E.  263,  upon  the  subject  of  estoppel 
^s  to  a  municipal  corporation,  the  rule  is  stated  in  the  opin- 
ion as  follows :  "We  hold,  simply,  that  a  municipal  corporation 
may  be  estopped  by  the  action  of  its  proper  officers,  when  the 
•corporation  is  acting  in  its  private,  as  contradistinguished  from 
its  governmental,  capacity,  and  has  lawful  power  to  do  the  act." 
See,  also,  authorities  bearing  generally  on  the  proposition: 
Martel  v.  City  of  East  St.  Louis,  94  111.  67;  Axt  v.  Jackson 
School,  90  Ind.  101 ;  Berry  v.  Bickford,  63  N.  H.  328 ;  Sievers 
V.  San  Francisco,  115  Cal.  648,  56  Am.  St.  Rep.  153,  47  Pac. 
<)87.  A  case  somewhat  related  to  the  one  at  bar  is  reported 
in  23  N".  J.  Eq.  84  (Kuhl  v.  Mayor),  wherein  a  party  pur- 
chased land  relying  on  the  fact  of  payment  of  the  taxes  levied 
on  the  same,  to  evidence  which  the  proper  officer  had  issued 
a  receipt  for  the  taxes,  which  it  appeared  afterward  had  not 
been  actually  paid;  and,  on  an  application  for  an  injunction,  it 
was  held  that  the  doctrine  of  estoppel  did  not  apply  and  the 
injunction  was  therefore  denied.  While  the  reasoning  em- 
ployed does  not  commend  itself  to  us,  the  result  reached  la  in 
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harmony  with  the  general  trend  of  authority.  Counsel  for  ap- 
pellant cite  us  some  authorities  holding  that  by  an  injunction 
a  municipality  will  be  restrained  from  enforcing  tax  liens  on 
the  ground  of  estoppel,  but  in  each  of  the  two  cases  cited  the 
sole  question  considered  was  that  of  enforcement  of  the  lien, 
and  not  the  collection  of  the  taxes,  as  must  be  the  result  in 
the  case  at  bar  if  the  relief  prayed  for  is  granted.  The  equities 
of  the  appellant  in  the  present  case  are  not  such  as  to  entitle 
it  to  an  injunction  restraining  the  collection  of  the  taxes  law- 
fully assessed  against  the  property  it  now  owns,  nor  can  the 
doctrine  of  estoppel  in  pais  be  successfully  invoked  to  accom- 
plish that  result. 

It  follows  that  the  decree  of  the  district  court  should  be  af- 
firmed, which  is  accordingly  done. 


The  Recovery  of  Personal  Judgments  for  Taxes  is  considered  in  the 
monographic  note  to  Kichards  v.  Commissioners  of  Clay  County,  42 
Am.  St.  Kep.  655-661.  Unless  expressly  authorized  by  statute,  it  is 
held  that  no  action  can  be  maintained  for  the  collection  of  taxes 
where  there  is  a  special  and  adequate  method  of  their  collection,  as 
by  distress  and  sale:  Hanson  County  v.  Gray,  12  S.  Dak.  124,  76  Am. 
St.  Eep.  591,  80  N.  W.  175.  A  special  tax  or  assessment  is  not  a  per- 
sonal charge,  and  cannot  be  recovered  in  a  personal  action:  Village  of 
Lemont  v,  Jenks,  197  111.  363,  90  Am.  St.  Rep.  172,  64  M.  E.  362. 

The  Doctrine  of  Equitable  Estoppel  does  not  apply  to  a  city  in  its 
public  capacity.  See  the  monographic  note  to  Schneider  v.  Hutchin- 
son, 76  Am.  St.  Rep.  494,  495;  Mobile  Transportation  Co.  v.  Mobile, 
128  Ala.  335,  86  Am.  St.  Rep.  143,  30  South.  645.  Compare  Davenport 
V.  Boyd,  109  Iowa,  248,  77  Am.  St.  Eep.  536,  80  N.  W.  314. 


McCOEMICK   HARVESTING   MACHINE    COMPANY   v. 

WILLAN. 

[63  Neb.  391,  88  N.  W.  497.] 

MALICIOUS  PROSECUTION  of  Civil  Action.— Damages  may 
be  recovered  for  the  prosecution  of  a  civil  action  maliciously  and 
without  probable  cause,  without  the  restraint  of  person  or  seizure 
of  property,     (p.  452.) 

TB.IAL. — Instructions  submitting  to  the  jury  an  inquiry  of 
fact  concerning  which  there  is  no  evidence,  constitute  reversible  er- 
rors,    (p.  453.) 

Am.   St.   Rep.,  Vol.  83—29 


450  American  State  Reports,  Vol.  93.      [Nebraska, 

Eicketts  &  Wilson,  for  the  appellant. 
Morning  &  Berge,  for  the  appellee. 

^^^  AMES,  C.  This  is  an  action  to  recover  damages  for 
malicious  prosecution.  The  facts,  to  the  extent  that  a  recital 
of  them  is  deemed  requisite  for  the  purpose  of  this  opinion, 
are  disclosed,  practically  without  dispute,  in  the  record,  as  fol- 
lows: The  plaintiff  in  error  had  in  its  possession  certain  notes 
executed  to  it  by  the  defendant  in  error  and  another,  and  from 
which  it  was  contended  by  the  defendant  in  error  that  he  had, 
for  a  valuable  consideration,  been  released  by  an  agreement 
between  the  parties,  and  upon  which,  otherwise,  an  action 
was  barred  by  the  statute  of  limitations.  "Well  knowing  that 
upon  either  or  both  grounds  no  right  of  action  existed  upon 
the  instruments,  the  plaintiff,  after  having,  through  its  agents, 
demanded  and  been  refused  payment,  maliciously  and  for  the 
purpose  of  injuring  and  annoying  the  defendant,  at  successive 
times  prosecuted  suits  upon  them  before  justices  of  the  peace 
in  out-of-the-way  places  in  counties  far  distant  from  the  county 
of  the  defendant's  residence,  which  suits  were,  however  aban- 
doned '^^^  and  dismissed  after  the  defendant  had  been  put  to 
great  inconvenience,  labor  and  expense  in  preparing  to  defend 
against  them.  For  the  purpose  of  giving  colorable  jurisdic- 
tion to  the  justices,  the  plaintiff  procured  irresponsible  per- 
sons residing  in  the  counties  in  which  the  suits  were  being 
brought  to  become  apparently  bound  upon  the  notes  by  indorse- 
ment of  them.  The  defendant  in  error,  plaintiff  below,  re- 
covered a  verdict  and  judgment  in  the  district  court,  which  it 
is  sought  to  reverse  by  this  proceeding.  A  large  number  of 
alleged  errors  are  assigned,  two  only  of  which  do  we  think  it 
necessary  to  decide  upon. 

The  plaintiff  contends  that  an  action  for  damages  for  mali- 
cious prosecution  will  not  lie  when  the  proceeding  complained 
of  is  a  civil  suit  in  which  there  has  been  no  restraint  of  the 
person  or  seizure  of  the  property  of  defendant.  In  support 
of  this  contention  he  cites  a  paragraph  from  the  opinion  of  the 
late  Chief  Justice  Maxwell,  in  Rice  v.  Day,  34  Neb.  100,  51 
N.  W.  464,  as  follows:  "At  common  law,  prior  to  the  statute 
of  Marlbridge  (53  Henry  III),  which  gave  costs  to  a  defend- 
ant where  the  action  against  him  failed,  a  defendant  who  had 
defeated  the  party  bringing  the  action  might  bring  an  action 
at^ainst  him  for  malicious  prosecution.     The  fact  that  an  ac- 
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tion  was  not  well  founded — had  been  brought  against  a  party 
and  failed — was  sufficient  to  justify  a  suit  for  malicious  prose* 
ciition,  although  neither  his  person  nor  property  had  been  taken' 
into  the  custody  of  the  court.     After  the  statute  of  Marlbridge 
above  referred  to  took  effect,  the  general  rule  has  been  that 
in  a  civil  action,  to  justify  an  action  for  malicious  prosecu- 
tion, there  must  have  been  an  arrest  of  the  person  or  seizure  of 
his  property."     We  do  not  think,  however,  that  this  paragraph 
was  intended  to  commit  the  court,  or  even  the  writer  of  the 
opinion,  to  the  general  rule  therein  stated.     It  does  not  do  so 
explicitly,  and  the  matter  under  consideration  was  an  action 
for  the  malicious  seizure  of  property  upon  a  writ  of  attachment, 
for  the  decision  of  which,  or  at  any  rate,  for  the  reaching  ot 
the  conclusion  arrived  at,  an  invocation  of  the  rule  was  not". 
requisite.     ^^^  We  therefore  regard  the  question  as  an  openi 
one  in  this  state.     As  is  said  by  Chief  Justice  Corliss,  speaking; 
for  the  supreme  court  of  North  Dakota,  in  Kolka  v.  Jones,^ 
G  K  Dak.  461,  71  N".  W.  55S,  66  Am.  St.  Rep.  615,  the  de- 
cisions upon  the  question  in  this  country  are  in  hopeless  con- 
flict.    But  inasmuch  as  the  rule  is  not  a  part  of  the  common 
law,  strictly  so  called,  but  was  introduced  in  England  by  stat- 
ute, the  statute  may  properly  be  said  to  be  the  reason  for  it,  and 
in  those  states,  like  this,  where  the  statute  or  the  principle- 
of  it  is  not  in  force,  the  case  may  with  propriety  be  said  to  fall 
under  the  operation  of  the  maxim  that  when  the  reason  for  a 
law  fails  the  law  itself  ceases  to  exist.     We  quote  from  the 
opinion  in  the  case  last  cited:  "Before  the  statute  of  Marlbridge 
(52  Henry  III)  an  action  for  the  malicious  prosecution  with- 
out probable  cause  of  a  mere  civil  action  would  lie:  Closson  v. 
Staples,  42  Vt.  209-214,  1  Am.  Rep.  316;  Lockenour  v.  Sides, 
57  Ind.  360.  364,  26  Am.  Rep.  58:  Lipscomb  v.  Shofner,  06 
Tenn.  112,  33  S.  W.  818;  Pope  v.  Pollock,  46  Ohio  St.  367, 
15  Am.  St.  Rep.  608,  21  N.  E.  356,  14  Am.  &  Eng.  Ency.  of 
Law,  33.     Why  this  rule  should  have  been  departed  from  af- 
ter the  act  of  52  Henry  III  had  been  passed   is  apparent  from 
the  language  of  that  act.     It  gave  to  the  defendant  who  had 
prevailed  in  the  cause,  not  merely  his  costs,  but  also  his  dam- 
ages; and,  to  make  apparent  the  purpose  of  parliament  to  sub- 
stitute this  remedy  for  the  action  for  malicious  prosecution, 
these  costs  and  damages  were  given  only  in  actions  which  were 
malicious,  and  not  in  all  actions  generally :  Lehigh  Valley  Ry. 
Co.  V.  McFarland,  44  N".  J.  L.  674-676.     Subsequent  legislation 
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in  England  shows  that  the  statute  of  Marlbridee  was  enacted, 
not  as  a  general  law  regulating  costs,  but  to  afford  a  summary 
remedy  to  the  successful  defendant  in  place  of  the  existing 
right  of  action  to  recover  his  damages  on  account  of  the  mali- 
cious prosecution  of  a  civil  action  against  him.     The  statute 
of  Gloucester   (6  Edward  I,  chapter  1)    gave  the  defendant 
costs  where  he  recovered  damages,  and  finally,  by  the  act  of 
23  Henry  VIII,  chapter  15,  t"he  defendant  was  given  costs  in 
fall  cases  in  which  he  was  successful,  whether  he  recovered  dam- 
ages or  not,  provided  the  case  ^®^  was  one  in  which  the  plain- 
tiff could  have  recovered  costs  had  he  been  the  prevailing  party: 
Lehigh  Valley  Ey.  Co.  v.  McFarland,  44  N.  J.  L.  674-676.     The 
act  of  the  British  parliament  which  was  held  to  take  away 
the  existing  cause  of  action  for  damages  for  the  malicious 
jjrosecution  of  a  civil  suit  was  an  act  which  in  terms  was  lim- 
ited to  cases  of  that  kind;  and  when  it  is  remembered  that  it 
gave  the  defendant,  not  merely  his  costs,  but  also  his  damages, 
it  is  obvious  that  the  statute  was  framed  to  give  the  success- 
ful defendant  tiis  remedy  in  the  very  case  in  which  he  was 
maliciously  prosecuted,  instead  of  compelling  him  to  seek  re- 
dress in  an  independent  action."     Not  only  are  the  majority 
of  the  later  decisions  in  this  country  in  accord  with  Kolka  v. 
Jones,    6    N.  Dak.    461,  66    Am.  St.  Eep.    615,  71    N.  W. 
558,  but,  in  our  opinion,  they  rest  upon  the  more  weighty 
and  satisfactory  reasons.     We  have  not  the  time  nor  space  at 
our  command  for  undertaking  an  extended  criticism  of  the 
conflicting  opinions  upon  the  subject,  and,  if  we  had  both,  such 
a  course  would  perhaps  prove  unprofitable.     Certainly  nothing 
Vv'ould  be  gained  by  tabulating  their  names  and  places  of  pub- 
lication, which,  however,  is  done  to  a  considerable  extent  in 
the  cases  above  mentioned.     It  must  suffice  for  us  to  say  that 
the  statute  53  Henry  III,  above  referred  to,  did  not  take  away 
the  right  of  recovery  for  malicious  prosecution  in  cases  like  the 
suit  at  bar,  but  provided  a  specific  and  exclusive  remedy  there- 
for.    That  remedy  has  not  been  adopted  in  this  state,  and  the 
reasonable  consequence  is  that  the  right  of  action  continues  to 
exist,  so  that  this  case  does  not  present  an  instance  of  a  wrong 
without  a  remedy,  contrary  to  a  time  honored  maxim. 

We  think,  however,  that  a  new  trial  must  be  granted,  be- 
cause of  an  inadvertent  error  committed  by  the  learned  judge 
who  presided  at  the  trial  in  giving  an  instruction.  The  jury 
were  told  that  one  of  the  elements  of  damages  for  which  the 
plaintiff  below  would  be  entitled  to  be  compensated,  in  case  he 
should  receive  a  verdict  at  their  hands  would  be  for  the  in- 
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jury  to  his  reputation  and  credit,  if  any  was  shown.  It  can- 
not be  presumed  that  by  this  phrase  the  ^^'^  jury  were  in- 
tended to  be  given  to  understand  that  the  plaintiff  might  be 
awarded  a  sum  of  money,  as  under  former  rules  of  practice 
might  have  been  permitted  in  an  action  for  slander  or  libel, 
on  account  of  injury  to  his  standing  in  the  community  for  in- 
tegrity, honor  and  good  citizenship,  independent  of  any  actual 
pecuniary  loss  resulting  therefrom.  The  instruction,  so  con- 
f-trued,  certainly  could  not  be  upheld,  especially  in  connec- 
tion with  and  as  supplemental  to  the  correct  instruction  that 
the  plaintiff,  in  the  event  of  his  success  in  the  suit,  might  be 
compensated  for  his  mental  worry  and  distress.  This  last  item 
covered  all  of  the  elements  of  the  former  that  could  properly 
be  taken  into  consideration,  and  the  former,  coupled  with  it, 
implied  that  something  additional  might  be  allowed.  What, 
in  this  connection,  the  phrase  in  question  means,  and  what 
the  judge,  had  his  attention  been  especially  challenged  to  it, 
would  doubtless  have  construed  it  as  meaning,  is  such  reputa- 
tion and  credit  as  affected  the  business  or  financial  standing 
and  ability  of  the  plaintiff  to  his  actual  injury.  So  construed, 
the  instruction,  considered  as  an  abstract  proposition  of  law, 
is  not,  we  think,  objectionable;  but,  unfortunately,  we  are  un- 
able to  find  any  evidence  to  which  it  is  applicable;  and  so  the 
jury  were  told,  in  effect,  that  it  was  permissible  for  them  to 
find  as  a  fact  a  material  matter  whose  existence  was  not  shown 
by  any  evidence,  or,  what  perhaps  is  more  likely,  the  jury,  in 
the  absence  of  such  evidence,  adopted  the  former  interpretation, 
and  understood  themselves  to  be  authorized  to  make  an  award 
of  practically  exemplary  or  punitive  damages,  or,  at  any  rate, 
of  something  in  addition  to  compensatory  damages,  which  is 
not  allowable  in  this  state.  The  rule  is  too  well  settled  in  this 
state  to  require  the  citation  of  authorities  in  its  support  that 
the  giving  of  an  instruction,  faulty  in  the  respect  that  it  sub- 
mits to  the  jury  an  inquiry  of  fact  concerning  which  there  U 
no  evidence,  is  reversible  error. 

It  is  recommended  that  the  judgment  of  the  district  court  be 
reversed,  and  a  new  trial  granted. 

Duffie  and  Albert,  CC,  concur. 

3»«  -Qy  ii^Q  Court.  For  reasons  stated  in  the  foregoing  opin- 
ion, it  is  ordered  that  the  judgment  of  the  district  court  be 
reversed  and  a  new  trial  awarded. 
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LIABILITY      FOE      MALICIOUS      PEOSECUTION      OF      CIVIL 

ACTION.* 

I.    Foundation  of. 

n.    Nature  of  Cases  in  Whicli  Action  Will  Lie. 
m.    Probable  Cause. 

a.  Generally. 

b.  Effect  of  Judgment. 

c.  Advice  of  Counsel. 

d.  Dismissal  of  Action. 
IV.    Malice. 

'^.    Malicious  Attaclxment. 
VI.    Damages. 

a.  Generally. 

b.  Counsel  Fees. 

VTT.  Seizure  of  Person  or  Property, 

VTTT.  Form  of  Action. 

7X.  Joint  or  Several  Action. 

X.  Termination  of  Action. 

XI.  Statute  of  Limitations, 

xn.  Evidence. 

Xin.  Pleadings. 

I.    Foundation  of. 

The  institution  of  a  civil  action  by  one  in  his  own  right  for  the 
purpose  of  enforcing  a  claim,  whether  such  claim  is  real  or  un- 
founded, affords  no  cause  for  an  action  for  malicious  prosecution 
against  the  person  suing,  unless  by  the  abuse  of  process  the  person  or 
property  of  the  defendant  therein  is  seized  or  in  some  manner  In- 
juriously affected  beyond  the  mere  pretense  of  defending  the  action: 
Johnson  v.  King,  64  Tex.  226.  Everyone  is  liable  to  be  harassed 
and  injured  in  his  property  and  feelings  by  unfounded  suits,  but  this 
is  not  an  injury  for  which  he  can  have  legal  redress.  To  give  a 
right  to  such  redress  there  must  not  only  be  a  loss,  but  it  must  have 
been  caused  by  the  violation  of  some  legal  right.  And  no  one  can 
claim  a  legal  exemption  from  suit  by  another  who  fancies  he  has  a 
cau"=e  of  action  against  him,  however  unfounded  the  claim  may  be  in 
justice  or  law.  The  mere  bringing  of  an  unfounded  suit  against  one 
is  not  actionable:  Haldeman  v.  Chambers,  19  Tex.  53,  54;  SSmitb  v. 
Adams,  27  Tex.  30;   Parker  v.  Frambes,  2  N.  J.  L.  156. 

The  essential  grounds  to  support  a  recovery  for  a  malicious  prose- 
cution of  a  civil  action  are  that  there  has  been  an  abuse  of  process 
therein  and  that  such  suit  was  instituted  by  the  plaintiff  therein 
with  malice,  without  probable  cause,  and  has  resulted  in  damage  and 
injury  to  the  defendant.  To  maintain  such  action  it  is  generally 
necessary  that  want  of  probable  cause  and  malice  on  the  part  of 
the  defendant  combine,  with  damage  to  the  plaintiff:  Wood  v. 
Weir,  5  B.  Mon.  544;  Slater  v.  Kimbro,  91  Ga.  217,  44  Am.  St.  Rep. 

•REFERENCKS  to  monographic  K0TE8. 

Malicious  prosecution  of  criminal  cliarges:  26  Am.  St.  Rep.  127-161. 
Dauiages  for  maiicious  aituchuieiit:  b6  Am.  iSU  Kep.  260-2d0. 
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19,  18  S.  E.  296;  Dickinson  v.  Maynard,  20  La.  Ann.  66,  96  Am. 
Dec.  379;  Jones  v  Fruin,  26  Neb.  76,  42  N.  W.  283;  Hall  v.  Learn- 
ing, 31  N.  J.  L.  321,  86  Am.  Dec.  213;  Preston  v.  Cooper,  1  Dill. 
■589,  Fed.  Cas.  No.  11,395.  To  authorize  a  recovery  in  an  action 
for  a  malicious  prosecution  in  bringing  a  civil  action,  the  funda- 
mental facts  of  want  of  probable  cause,  malice,  and  damage  con- 
stituting plaintiff's  cause  of  action  must  clearly  and  satisfactorily 
appear.  Unless  the  facts  appear,  the  coats  awarded  to  a  successful 
•defendant  in  a  civil  action  are  the  indemnity  which  the  law  gives 
him  for  a  groundless  suit,  and  actions  for  malicious  prosecution 
based  thereon  are  not  to  be  encouraged:  Ferguson  v.  Arnow,  142  N. 
Y.  580,  37  N.  E.  626.  A  person  is  not  liable  for  prosecuting  a  civil 
action  if  he  instituted  it  in  good  faith  without  malice,  and  with  no 
other  motive  than  to  recover  a  debt  honestly  believed  to  be  due  him: 
<3onzales  v.  Colliner,  68  Cal.  151,  8  Pac.  697.  If  a  creditor  has 
probable  cause  for  believing  himself  wronged  by  his  debtor's 
transfer  of  his  property,  he  is  not  liable  to  an  action  for  damages 
for  a  malicious  attachment:  Witascheek  v.  Glass,  46  Mo.  App.  209. 
Unless  there  is  some  special  damage,  no  cause  of  action  exists  be- 
■cause  of  a  malicious  civil  suit:  Mitchell  v.  Southwestern  K.  K.,  75 
Ga.  298.  It  is  no  ground  of  action  that  the  former  suit  was  mali- 
ciously commenced  unless  it  was  also  commenced  without  probable 
<5ause:  Penny  v.  Taylor,  5  La.  Ann.  713;  Besson  v.  Southard,  10  N.  V'. 
236;  Stacey -v.  Emery,  97  U.  S.  642.  If  one  prosecutes  a  suit  against 
another  in  the  name  of  a  third  person  without  authority  and  without 
probable  cause,  he  is  liable  to  the  person  sued,  though  he  was  not 
actuated  by  malice  in  commencing  and  prosecuting  such  suit:  Uond 
V.  Chapin,  8  Met.  31.  Neither  the  institution  nor  prosecution  of  a 
•civil  suit  in  a  court  which  has  no  jurisdiction  thereof  affords  grounds 
for  the  bringing  by  the  defendant  of  an  action  against  the  plaintilf 
Bitz  V.  Meyer,  40  N.  J.  L.  252,  29  Am.  Kep.  233.  In  Ant- 
cliffe  V.  Juno,  81  Mich.  477,  21  Am.  St.  Kep.  533,  45  N.  W.  1019,  it 
was  held,  however,  that  where  wrong  and  injury  are  done  by  a 
malicious  suit,  it  is  immaterial,  upon  principle,  whether  the  court  had 
jurisdiction  to  entertain  such  suit,  in  order  that  a  recovery  may  be 
had  for  the  malicious  prosecution.  An  action  for  the  malicious  prose- 
■cution  of  a  civil  suit  is  governed  by  the  rules  of  law  applicable  to 
actions  for  malicious  prosecution  for  causing  plaintiff's  arrest  on  a 
•criminal  charge:  Collins  v.  Hayte,  50  111.  353. 

An  action  for  damages  is  proper  and  will  lie  whenever  one  mali- 
ciously and  without  probable  cause  prosecutes  a  civil  suit  against  an- 
other which  results  in  actual  damage  to  the  latter:  Bennct  v.  Black, 
1  Stew.  39;  Pierce  v.  Thompson,  6  Pick.  193;  Lindsay  v.  Lamed,  17 
Mass.  189;  O'Neill  v.  Johnson,  53  Minn.  439,  39  Am.  St.  Kep.  615, 
55  N.  W.  601;  Antciiffe  v.  June,  81  Mich  477,  21  Am.  St.  Kep.  533, 
45  N.  W.  1019;  Brush  v.  Burt,  3  N.  J.  L.  533  (*979);  Lipscomb  v. 
Shofner,  96  Tenn.  112,  33  S.  W.  818.  Where  a  civil  suit  is  commenced 
and  prosecuted  maliciously  and  without  probable  cause,  and  is  ter- 
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minated  in  favor  of  the  defendant,  the  plaintiff  in  such  suit  is  liable 
to  the  defendant  in  an  action  for  the  damages  sustained  by  him  in 
the  defense  of  such  original  suit,  in  excess  of  taxable  costs  obtaine(t 
by  him,  and  to  maintain  an  action  to  recover  such  damages  it  is  uot 
material  whether  the  malicious  suit  was  commenced  by  process  of  at- 
tachment or  summons  only:  Eastin  v.  Bank  of  Stockton,  66  Cai.  123, 
56  Am.  Eep.  77,  4  Pac.  1106;  Closson  v.  Staples,  42  Vt.  209,  1  Am. 
Rep.  316.  An  action  will  lie  for  falsely,  maliciously,  and  without 
probable  cause,  making  affidavit  that  plaintiff  was  about  to  convert 
his  property  into  money  to  place  it  beyond  the  reach  of  creditors, 
when  such  affidavit  is  made  in  aid  of  a  civil  suit:  I'ortman  v.  Kot- 
tier,  8  Ohio  St.  548,  70  Am.  Dec.  606. 

n.  Nature  of  Cases  in  Which  Action  Will  Lie. 
An  action  to  recover  for  the  malicious  prosecution  of  a  civil  suit 
without  probable  cause,  to  the  injury  of  the  defendant  therein,  will 
lie  in  a  great  variety  of  cases,  and  among  them  may  be  mentioned 
that  if  a  landlord  maliciously  and  without  probable  cause  sues  out 
process  to  dispossess  his  tenant  to  his  injury,  the  former  is  liable  to 
an  action  for  malicious  prosecution:  Slater  v.  Kimbro,  91  Ga.  217, 
44  Am.  St.  Eep.  19,  18  S.  E.  296,  If  a  writ  of  ne  exeat  is  thus  sued 
out,  the  defendant  in  such  writ  may  maintain  such  action:  JSurnap 
v.  Wight,  14  111.  301.  The  action  will  lie  against  one  who,  with 
malice  and  without  probable  cause,  institutes  a  succession  of  suits 
against  another,  and,  upon  his  appearance  to  defend,  allows  such 
suits  to  be  dismissed,  and  commences  another  for  the  same  cause: 
Payne  v.  Donegan,  9  111.  App.  566.  Such  action  will  lie  against  one 
who  maliciously  and  without  probable  cause,  garnishes  exempt  wages 
of  his  judgment  debtor,  knowing  them  to  be  exempt,  for  the  purpose 
of  harassing  the  latter 's  employers:  Nix  v.  Goodhill,  95  Iowa,  282, 
58  Am.  St.  Eep.  434,  63  N.  W.  701.  The  action  will  also  lie  for 
maliciously  and  without  probable  cause  suing  out  an  injunction, 
though  it  is  subsequently  dissolved:  Crate  v.  Kohlsaat,  44  111.  App. 
460.  If  a  creditor  sues  for  a  much  larger  sum  than  is  actually  due, 
knowing  the  suit  to  be  excessive,  and  follows  it  with  an  attachment, 
he  is  liable  in  damages  for  a  malicious  civil  prosecution:  Savage  v. 
Brewer,  16  Pick.  453,  28  Am.  Dec.  255;  Brown  v.  Mclntyre,  43  Barb. 
344.  But  taking  out  execution  for  a  larger  sum  than  is  due  as  a  bal- 
ance on  a  judgment,  if  not  done  willfully  or  through  malice,  is  not 
ground  for  an  action:  Hall  v.  Learning,  31  N.  J.  L.  321,  86  Am.  Dec. 
213.  An  action  for  malicious  prosecution  lies  against  the  plaintilf 
in  a  civil  suit  for  the  malicious  use  of  legal  process  by  procuring 
the  arrest  of  the  defendant  without  probable  cause,  although  there 
was  good  cause  for  instituting  the  suit  in  which  such  arrest  was 
made:  Lauzon  v.  Charroux,  18  E.  I.  467,  28  Atl.  975.  An  action  lor 
malicious  prosecution  is  maintainable  for  bringing  a  civil  action  in 
replevin  and  taking  goods  therein,  if  the  necessary  elements  of 
malice    and    want    of    probable    cause    are    present:    Brounstein    v. 
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Sahlein,  63  Hun.  365,  20  N.  Y.  Supp.  213.  And  this  although  th© 
defendant  therein  recovered  his  damages  for  the  taking  and  detention 
of  the  property:  McPherson  v.  Eunyon,  41  Minn.  524,  16  Am.  St. 
Rep.  727,  43  N.  W.  392.  The  prosecution,  maliciously  and  without 
probable  cause,  of  a  suit  in  forcible  entry  and  detainer,  resulting  in 
a  verdict  for  the  defendant,  affords  ground  for  an  action  in  the 
nature  of  a  suit  for  malicious  prosecution:  Pope  v.  Pollock,  46  Ohio 
St.  367,  15  Am.  St.  Eep.  608,  21  N.  E.  356.  If  a  writ  of  attachment  is 
gued  out  maliciously  and  without  probable  cause,  to  the  damage  of  a 
defendant  in  a  civil  suit,  he  has  a  remedy  by  an  action  to  recover 
for  such  malicious  abuse  of  process,  aside  from  the  remedy  on  th© 
attachment  bond:  Maskell  v.  Barker,  99  Cal.  642,  34  Pac.  340;  Pierce 
V.  Thompson,  6  Pick.  193;  Brand  v.  Hinchman,  68  Mich.  590,  13  Am. 
St.  Eep.  362,  36  N.  W.  664;  Preston  v.  Cooper,  1  Dill.  589,  Fed.  Cas. 
No.  11,395.  It  seems  that,  to  authorize  a  recovery,  there  must  be 
an  actual  levy  of  the  writ:  Maskell  v.  Barker,  99  Cal.  642,  34  Pac. 
340.  An  action  will  lie  for  procuring  the  issuance  of  a  search-war- 
rant  maliciously,  without  probable  cause:  Miller  v.  Brown,  3  Mo. 
127,  23  Am.  Dec.  693;  Boeger  v.  Langenberg,  97  Mo.  390,  10  Am. 
St.  Eep.  322,  11  S.  W.  223.  An  action  may  be  maintained  to  recover 
for  the  obtaining  by  another  of  a  judgment  maliciously,  and  through 
fraud  and  perjury:  Antcliffe  v.  June,  81  Mich.  447,  21  Am.  St.  Eep. 
533,  45  N.  W.  1019.  An  action  for  damages  will  lie  in  favor  of  one 
against  whom  another,  maliciously  and  without  probable  cause,  has 
instituted  or  instigated  proceedings  to  have  him  declared  insane,  and 
after  his  discharge  such  plaintiff  may  recover  all  damages  in  excess 
of  the  taxable  costs  of  such  proceedings:  Lockenour  v.  Sides,  57  Ind. 
360,  26  Am.  Eep.  58.  But  such  action  cannot  be  maintained  against 
one  for  conspiring  with  another  to  maintain  a  bastardy  proceeding 
against  the  plaintiff,  even  though  actuated  by  malice,  if  he  had  prob- 
able cause  for  believing  the  truth  of  his  charge:  Green  v.  Cochran, 
13  Iowa,  544.  An  action  for  malicious  prosecution  of  a  civil  suit 
will  lie  against  a  savings  bank:  Eeed  v.  Home  Sav.  Bank,  130  Mass. 
443,  39  Am.  Eep.  468. 

An  action  is  not  maintainable  for  a  false  and  malicious  prosecu- 
tion of  an  ordinary  ejectment  suit  wherein  the  plaintiff  failed  to  re- 
cover all  that  he  claimed:  McNamee  v.  Minke,  49  Md.  122.  But 
it  seems  that  such  action  may  be  maintained  upon  clear  proof  of 
malice  and  want  of  probable  cause  in  maintaining  the  ejectment  ac- 
tion: Johnson  v.  Meyer,  36  La.  Ann.  333.  An  action  for  malicious 
prosecution  will  not  lie  where  the  alleged  malicious  suit  is  founded 
on  a  just  claim,  though  less  in  amount  than  that  sued  for:  Grant  v. 
Moore,  29  Cal.  644.  An  executor  cannot  maintain  an  action  for  a 
malicious  prosecution  of  a  groundless  suit  against  his  testator:  Den- 
ning V.  Taylor,  1  Day,  285.  An  action  for  malicious  prosecution 
will  not  lie  against  persons  who,  without  probable  cause,  make  ap- 
plication to  a  chancery  court  for  the  appointment  of  a  receiver:  Li- 
quid etc.  Mfg.  Co.  V.  Convert,  82  111.  App.  39.     No  one  can  maintain 
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«in  action  for  the  malicioua  prosecution  of  a  civil  8~uit  to  which  he 
was  not  a  party:  Duncan  v.  Griswold,  92  Ky.  546,  38  8.  W.  354. 

m.    Probable  Cause. 

a.  Generally. — ^For  the  malicious  prosecution  of  a  civil  action  the 
plaintiff  is  not  liable  if  he  had  probable  cause  for  believing  that  it 
could  be  brought  and  maintained,  and  in  such  case  the  question  of 
probable  cause  is  a  question  of  law  if  the  facts  are  not  disputed; 
but  if  the  facts'  are  contradicted,  they  must  be  passed  upon  by  the 
jury  before  the  court  can  determine  the  issue  of  probable  cause,  but 
in  either  contingency,  the  question  is  still  one  of  law  to  be  deter- 
mined by  the  court  from  the  facts  established  in  the  case:  i5all  v. 
Eawles,  93  Cal,  222,  27  Am.  St.  Rep.  174,  28  Pac.  937;  Kolka  v.  Jones, 
6  N.  Dak.  461,  66  Am.  St.  Eep.  615,  71  N.  W.  558;  Burk  v.  Howley, 
179  Pa.  St.  539,  57  Am.  St.  Eep.  607,  36  Atl.  327;  JStewart  v.  Bonne- 
born,  98  U.  S.  187;  Bucki  etc.  Lumber  Co.  v.  Atlantic  Lumber  Co., 
121  Fed.  233. 

Where  proof  of  want  of  probable  cause  is  required,  it  must  be 
«hown  by  plaintiff  affirmatively,  and  it  will  not  be  inferred  from 
mere  neglect  to  prosecute  a  suit  commenced:  Gorton  v.  De  Angelis, 
€  Wend.  418.  Plaintiff  is  required  to  prove  the  determination  of  the 
former  suit  in  his  favor,  in  order  to  establish  a  want  of  probable 
«ause,  only  when  he  has  had  an  opportunity  to  make  a  defense  in 
the  former  action:  Bump  v.  Betts,  19  Wend.  421.  It  is  sufficient  to 
establish  probable  cause  that  the  conduct  of  the  debtor  was  such  as 
to  render  the  suit  a  measure  of  reasonable  precaution:  McCuIlough 
V.  Grishobber,  4  Watts  &  S.  201.  Facts  and  circumstances  which 
lead  to  the  inference  that  a  person  instituting  a  suit  was  actuated 
by  an  honest  and  reasonable  conviction  of  its  justice  are  sufficient 
to  establish  probable  cause:  Besson  v.  Southard,  10  N.  Y.  236.  Prob- 
able cause  in  Such  action  is  such  reason  supported  by  facts  and  cir- 
•cumstances  as  will  warrant  a  cautious  man  in  the  belief  that  his 
action  and  the  means  taken  in  prosecuting  it  are  legally  just  and 
proper:  Foster  v.  Pitts,  63  Ark.  387,  38  S.  W.  1114;  Burton  v.  St. 
Paul  etc.  Ey.  Co.,  33  Minn.  189,  22  N.  W.  300.  To  sustain  an  action 
for  the  malicious  prosecution  of  a  former  civil  action,  the  circum- 
stances must  appear  to  have  been  such  that  no  reasonable  man  could 
liave  been  influenced  thereby  to  the  belief  that  the  former  action 
■was  maintainable,  otherwise  he  had  reasonable  cause,  and  cannot  be 
held  liable:  Willard  v.  Booth,  142  N,  Y.  492,  37  N.  E.  480.  The  re- 
moval of  plaintiff  from  one  state  to  another  for  the  purpose  of  bring- 
ing an  action  cannot  be  regarded  by  itself  as  showing  want  of  prob- 
able cause:  Woods  v.  Finnell,  13  Bush,  628.  A  mere  enticement  of 
the  defendant  into  another  state  for  the  purpose  of  service  of  pro- 
cess, without  detention  of  either  person  or  property,  does  not  show 
either  want  of  probable  cause  or  malice:  Smith  v.  Michigan  Buggy 
Co.,  66  111.  App.  516.  The  fact  that  an  administrator  has  an  execu- 
tion issued  on  a  judgment  in  favor  of  his  intestate  after  being  told 
by  the  judgment  debtor  that  the  judgment  was  paid,  there  being  no 
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other  evidence  of  payment,  is  not  sufficient  to  show  that  the  admin- 
istrator acted  without  probable  cause:  Mell  v.  Barner,  135  Pa.  Bt. 
151,  19  Atl.  940.  An  action  for  the  malicious  prosecution  of  a  revo- 
catory action  in  which  plaintiff  makes  allegations  of  fraud  and  im- 
pecuniosity  on  the  part  of  the  defendant  cannot  be  sustained,  where 
it  appears  that  prior  to  the  bringingf  of  the  first  action  other  credi- 
tors had  attacked  the  sales  to  defendant  as  fraudulent,  and  had  re- 
covered judgments:  Livingstone  v.  Hardie,  41  La,  Ann.  311,  6  South. 
129.  An  action  for  maliciously  suing  out  a  capias  ad  respondendum 
cannot  be  supported,  where,  in  the  original  action,  the  defendant 
was  obliged  to  set  up  some  collateral  matter  by  way  of  defense  which 
did  not  appear  from  the  declaration  or  the  face  of  the  instrument 
declared  on,  as  that  was  an  admission  of  want  of  probable  cause: 
Wengert  v.  Beashore,  1  Penr.  &  W.  232.  If,  however,  a  person  with 
full  knowledge  of  the  circumstances,  pays  a  sum  of  money,  and  after- 
ward maliciously  begins  an  action  to  recover  part  of  it  back  on  the 
ground  of  over-payment,  although  the  defendant  may  have  received 
more  than  he  was  entitled  to,  such  fact  does  not  support  the  defense 
of  probable  cause:  Pangburn  v.  Bull,  1  Wend.  346.  If  a  person  brings 
several  suits,  some  of  which  have  a  good  foundation  and  some  are 
groundless,  the  good  suits  are  not  probable  cause  for  bringing  the 
others,  and  he  may  be  liable  for  the  malicioiis  prosecution  of  those 
which  are  groundless:  Pierce  v.  Thompson,  6  Pick.  193.  Tho  prosecu- 
tion of  a  suit  without  foundation  except  in  the  assumption  that 
the  judgment  of  the  highest  state  court  is  not  law,  is  without  prob- 
able cause:  Butchers'  etc.  Co.  v.  Crescent  City  etc.  Co.,  37  La.  Ann. 
874.  If  a  civil  action  is  brought  by  a  person  knowing  that  the 
claim  sued  on  has  been  paid,  he  cannot  justify  his  conduct,  and  is 
answerable  for  malicious  prosecution:  Kolka  v.  Jones,  6  N.  Dak. 
461,  66  Am.  St.  Eep.  615,  71  N.  W.  558. 

In  civil,  as  in  criminal,  prosecutions,  the  defendant  therein,  in 
order  to  recover  on  the  ground  that  the  action  was  malicious,  must 
prove  want  of  probable  cause  and  malice;  and  although  the  jury 
may  infer  malice  from  proof  of  want  of  probable  cause,  proof  even 
of  express  malice  will  not  justify  the  inference  that  probable  cause 
did  not  exist.  This  proposition  seems  so  well  settled  as  to  scarcely 
need  the  citation  of  authority:  Smith  v.  Michigan  Buggy  Co.,  66 
111.  App.  516;  Stewart  v.  Sonneborn,  98  U.  S.  187. 

b.  Effect  of  Judgment. — Usually  the  fact  that  an  injunction  was 
issued  in  the  former  suit  is  conclusive  evidence  of  probable  cause 
and  a  good  defense  to  an  action  for  malicious  prosecution  of  such 
suit,  although  the  injunction  was  afterward  dissolved  before  final 
trial:  Short  v.  Spragins,  104  Ga.  628,  30  S.  E.  810.  A  judgment  of 
any  nature  by  a  court  of  competent  jurisdiction  in  favor  of  the 
plaintiff  therein  is  conclusive  proof  of  probable  cause  for  the  prose- 
cution of  the  suit  alleged  to  have  been  malicious,  notwithstanding 
its  subsequent  reversal  by  an  appellate  court,  unless  it  is  shown  to 
have  been  obtained  by  means  of  fraud:  Kaye  v.  Kean,  18  B.  Mon. 
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839;  Clements  v.  Odorless  etc.  Co.,  67  Md.  461,  605,  1  Am.  St.  Kep. 
409,  10  Atl.  442,  13  Atl,  632;  Welch  v.  Boston  etc.  Corp.,  14  R.  1. 
609;  Hathaway  v.  Allen,  Brayt.  152;  Crescent  City  Livestock  Co. 
V.  Butchers'  Union  etc.  Co.,  120  U.  S.  141,  7  Sup.  Ct.  Eep.  472.  A 
judgment  in  favor  of  plaintiff,  although  afterward  reversed,  espe- 
cially if  the  parties  have  appeared,  and  evidence  has  been  taken 
on  both  sides,  is  conclusive  of  the  question  of  probable  cause: 
Spring  V.  Besore,  12  B.  Mon.  551.  The  judgment  until  impeached 
is  conclurive  of  probable  cause:  Jones  v.  Kirksey,  10  Ala.  839.  in 
MofTatt  v.  Fisher,  47  Iowa,  473,  it  was  held  that  in  an  action  for  a 
malicious  prosecution  of  a  civil  suit,  the  record  of  the  judgment 
in  favor  of  the  plaintiff  therein  is  prima  facie,  but  not  conclusive, 
evidence  of  probable  cause.  Judgment  in  favor  of  plaintiff  in  a 
suit  complained  of  as  malicious',  it  has  been  held,  is  not  conclusive 
evidence  of  probable  cause,  but  may  be  rebutted  by  positive  evi- 
dence: Burt  v.  Place,  4  Wend.  591.  In  the  same  state  it  has  also 
been  held  that  the  recovery  of  a  judgment  on  the  merits  before  a 
justice  of  the  peace  is  sufficient  evidence  of  probable  cause,  for  a 
suit  complained  of  as  malicious:  Palmer  v.  Avery,  41  Barb.  290. 
The  mere  failure  of  the  plaintiff  to  recover  judgment  in  the  original 
action  is  not  of  itself  proof  of  want  of  probable  cause:  Campbell 
V.  Thelkeld,  2  Dana,  425;  Stewart  v.  Sonneborn,  98  U.  8.  187.  The 
production  of  the  record  of  a  judgment  of  nolle  prosequi  is  not  of 
itself  even  prima  facie  evidence  of  want  of  probable  cause  for  the 
suit:  Roberts  v.  Bayles,  1  Sand.  47.  But  it  has  been  held  in  a  suit 
for  the  malicious  prosecution  of  a  civil  suit  and  for  a  wrongful  pro- 
visional seizure,  the  judgment  dissolving  the  writ  of  seizure  is  rea 
judicata  as  to  a  wrongful  seizure  and  want  of  probable  cause,  and 
establishes  a  liability  for  actual  damages:  Cretin  v.  Levy,  37  La. 
Ann,  182.  If,  after  judgment  for  defendant  in  replevin,  another 
replevin  suit  against  the  same  defendant,  involving  the  same  is- 
sues, is  discontinued  pursuant  to  an  agreement  that  it  shall  abide 
the  first,  such  discontinuance  is  not  prima  facie  evidence  that  that 
suit  was  without  probable  cause:  Brownstein  v.  Sahlein,  65  Hun, 
365,  20  N.  Y.  Supp.  213.  But  the  termination  of  the  suit  by  a  judg- 
ment for  the  defendant  t"herein  is  sometimes  deemed  sufficient  to 
raise  a  presumption  of  want  of  probable  cause  for  commencing  th© 
action:  Leyser  v.  Field,  5  N.  Mex.  357,  23  Pac.  173.  If  several  ac- 
tions are  submitted  to  referees,  who  award  a  balance  to  one  of  the 
parties  in  some  of  the  suits,  the  award  is  conclusive  of  probable 
cause  as  to  such  of  the  actions  as  were  groundless:  Pierce  v.  Thomp- 
son, 6  Pick.   193. 

c.  Advice  of  Counsel.— The  general  rule  in  reference  to  the  ad- 
vice of  counsel  in  prosecuting  a  civil  suit  as  showing  probable  cause 
as  a  defense  in  actions  for  malicious  prosecutions  is  that  where  the 
party  has  communicated  all  the  facta  bearing  on  the  case  of  which 
he  has  knowledge,  or  could  have  ascertained  by  reasonable  diligence 
and  inquiry,  to  a  reputable  lawyer,  and  has  acted  upon  the  advxc© 
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received,  honestly  and  in  good  faith,  the  want  of  probable  cause  is 
negatived,  and  the  action  for  malicious  prosecution  will  not  lie.  The 
fact  that  the  plaintiff  in  the  original  suit  has  thus  acted  is  conclu- 
sive evidence  of  probable  cause  for  commencing  and  prosecuting 
it:  Sandell  v.  Sherman,  107  Cal.  391,  40  Pac.  493;  Gould  v.  Gard- 
ner, 8  La.  Ann.  11;  Phillips  v.  Bonham,  16  La.  Ann.  387;  Stone  v. 
Swift,  4  Pick.  389,  16  Am.  Dec.  349;  Le  Clear  v.  Perkins,  103  Mich. 
131,  61  N.  W.  357;  Wiesinger  v.  First  Nat.  Bank,  106  Mich.  291, 
64  N.  W,  59;  Alexander  v.  Harrison,  38  Mo.  258,  90  Am.  Dec.  431; 
Ames  V.  Eathburn,  55  Barb.  194;  Newton  v.  Weaver,  13  R.  1.  616; 
Coggswell  V,  Bohn,  43  Fed.  411. 

The  bona  fide  acts  of  a  person  on  advice  given  by  counsel  are 
always  evidence  of  probable  cause  for  bringing  the  suit,  however 
erroneous  such  advice  may  be:  Eichardson  v.  Virtue,  4  Thomp.  & 
C  441.  It  has  also  been  held  that  the  fact  that  defendant  acted 
upon  the  advice  of  counsel,  though  not  of  itself  a  complete  defense, 
is  a  circumstance  to  be  considered  by  the  jury:  Hogg  v.  Pinckney, 
16  S.  C.  387.  The  advice  of  counsel  to  constitute  probable  cause 
and  a  defense  must  be  based  upon  a  full  disclosure  of  the  facts  in 
the  defendant's  knowledge:  Cooper  v.  IJtterbach,  37  Md.  282; 
Cohn  v.  Saidel,  71  N.  H.  558,  53  Atl.  800;  Forbes  v.  Hagman,  75  Va. 
168;  Blunt  v.  Little,  3  Mason,  102,  Fed.  Cas.  No.  1578.  And  the 
fact  that  he  acted  upon  the  advice  of  counsel  is  no  defense  if  it  ap- 
pears that  he  kept  back  important  facts  from  such  counsel:  Wil- 
lard  V.  Holmes,  142  N.  Y.  492,  37  N.  E.  480;  Cuthbert  v.  Gallo- 
way, 35  Fed.  466.  The  advice  of  counsel  will  not  protect  the 
prosecutor  unless  he  acted  in  good  faith  in  taking  and  following 
such  advice  in  instituting  the  suit:  VVetmore  v.  Mellinger  (Iowa), 
14  N,  W.  722;  Kingsbury  v.  Garden,  13  Jones  &  S.  224;  Chambers 
V.  Upton,  34  Fed.  473.  The  defendant  cannot  justify  his  action  by 
the  advice  of  an  attorney  who  was  personally  interested  in  the  sub- 
ject matter  of  the  suit:  White  v.  Carr,  71  Me.  555,  36  Am.  Kep.  533. 
If  the  court  can  see  that  notwithstanding  the  advice  of  counsel,  it 
was  unreasonable  for  an  ordinary  man  to  believe  that  a  ground 
for  the  suit  existed,  the  fact  of  such  advice  does  not  of  itself  con- 
stitute probable  cause:  Brewer  v.  Jacobs,  22  Fed.  217. 

d.  Dismissal  of  Action.— An  action  for  the  malicious  prosecu- 
tion of  a  civil  suit  is  prima  facie  sustained  by  proof  that  the  suit 
complained  of  as  maliciously  prosecuted  was  voluntarily  discon- 
tinued. Such  proof  throws  upon  the  defendant  the  burden  of  show- 
ing probable  cause:  Wetmore  v.  Mellinger  (Iowa),  14  N.  W.  722; 
Savage  v.  Brewer,  16  Pick.  453,  28  Am.  Dec.  255;  Kolka  v.  Jones, 
6  N.  Dak.  461,  66  Am.  St.  Rep.  615,  71  N.  W.  558;  Burhans  v.  San- 
ford,  19  Wend.  417;  Newark  Coal  Co.  v.  Upson,  40  Ohio  St.  17;  Emer- 
son V.  Cochran,  111  Pa.  St.  619,  4  Atl.  498.  This  rule  is  denied  in 
Smith  V.  Burns,  106  Mo.  94,  27  Am.  St.  Rep.  329,  16  S.  W.  881,  where 
it  is  held  that  the  voluntary  dismissal  of  the  action  is  not  prima 
facie  evidence  of  want  of  probable  cause.     A  person  who  terminates 
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a  suit  against  him  and  has  it  dismissed  by  paying  what  is  demanded 
in  it,  is  estopped  to  complain  that  such  action  was  commenced 
without  probable  cause:  Sartwell  v.  Parker,  141  Mass.  405,  5  N. 
E,  807.  The  mere  fact  that  a  plaintiff  became  voluntarily  nonsuited 
does  not  warrant  a  finding  of  want  of  probable  cause  in  a  subse- 
quent action  against  him  fpr  malicious  prosecution:  Cohn  v.  iSaidel, 
17  N.  H.  558,  53  Atl.  800.  Nor  does  the  fact  that  his  action  was 
dismissed  for  want  of  jurisdiction  after  proof  on  the  issue  of  juris- 
diction:  Bitz  V.  Meyer,  40  N.  J.  L.  252,  29  Am.  Eep.  233. 

IV.    Malice. 

To  maintain  an  action  for  the  malicious  prosecution  of  a  civil 
suit  the  plaintiff  must  prove  both  malice  and  want  of  probable 
cause,  the  same  as  is  required  in  an  action  for  a  malicious  prosecu- 
tion of  a  criminal  charge.  In  either  case  malice  is  one  of  the  prin- 
cipal elements  in  the  wrongful  act,  and  its  proof  in  some  manner 
is  indispensable  as  a  prerequisite  to  recovery:  Carey  v.  Sheets,  57 
Ind.  375;  Forbes  v.  Geddes,  6  La.  Ann.  402;  Gould  v.  Gardner,  8 
La.  Ann.  11;  Bias's  v.  Gregor,  15  La.  Ann.  421;  White  v.  Dingley, 
4  Mass.  433;  Stone  v.  Swift,  4  Pick.  389,  16  Am.  Dec.  349;  Vanduzor 
V.  Lindeman,  10  Johns.  106;  Emerson  v.  Cochran,  111  Pa.  St.  619, 
4    Atl.    498. 

The  proof  of  malice  need  not  be  direct,  but  may  be  inferred  from 
circumstances:  Lemay  v.  Williams,  32  Ark.  166;  Blass  v.  Gregor, 
15  La.  Ann.  421,  Want  of  probable  cause  in  itself  always  raises 
a  presumption  of  malice:  Brand  v.  Hinehman,  68  Mich.  590,  13  Am. 
St.  Eep.  362,  36  N.  W.  664.  And  malice  may  always  be  inferred 
either  by  court  or  jury  as  a  matter  of  fact  from  a  showing  of  a  want 
of  probable  cause:  Bozeman  v.  Shaw,  37  Ark.  160;  Southwestern  K. 
K.  Co.  V.  Mitchell,  80  Ga.  438,  5  S.  E.  490;  Wood  v.  Weir,  44  Ky. 
(5  B.  Mon.)  544;  Fullenwider  v.  McWilliams,  70  Ky.  (7  Bush)  389; 
Holliday  v.  Sterling,   62  Mo.  321. 

Malice  is  not  an  inference  of  law  to  be  drawn  from  proof  of  want 
of  probable  cause,  but  it  is  a  mere  inference  of  fact  which  the  jury 
may  or  may  not  draw  according  to  the  facts  and  circumstances  of 
the  case:  Willis  v.  McNeill,  57  Tex.  465;  and  the  question  in  such 
cases  whether  malice  has  been  thus  proven  is  always  for  the  jury 
to  determine  under  appropriate  instructions:  Holliday  v.  Sterling, 
62  Mo.  321;   Cohn  v.  Saidel,  71  N.   H.   558,  53  Atl.  800. 

Legal  malice  is  made  out  by  showing  that  an  action  was  instituted 
from  any  wrongful  or  improper  motive,  and  it  is  not  necessary 
that  actual  malevolence  or  corrupt  design  be  shown.  What  is  done 
willfully  and  purposely,  if  it  be  known  to  the  doer  to  be  wrong 
and  unlawful,  is  in  legal  contemplation  malicious:  Southwestern  K. 
R.  Co.  v.  Mitchell,  80  Ga.  438,  5  S.  E.  490;  Kolka  v.  Jones,  6  N.  Dak. 
461,  66  Am.  St.  Rep.  615,  71  N.  W.  558.  The  voluntary  dismissal 
of  a  civil  suit  by  the  plaintiff  therein  will  not,  in  a  subsequent  suit 
against   him   for   malicious   prosecution,   constitute   prima   tacie   evi- 
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dence  of  malice:  Smith  v.  Burrus,  106  Mo.  94,  27  Am.  St.  Kep.  329, 
16  S.  W.  881.  But  where  the  plaintiff  dismisses  his  action  without 
trial,  and  then  begins  another  suit  against  the  same  defendant  on 
the  same  grounds,  the  bringing  of  the  latter  miit  is  evidence  of 
malice:  Severns  v.  Brainard,  61  Minn.  265,  63  N.  W.  477.  If  a 
landlord,  after  suing  to  have  his  tenant  ejected,  recovers  judgment, 
then  consents  not  to  execute  it,  and  accepts  part  of  the  rent  due, 
a  subsequent  issue  to  him  of  a  writ  of  ejectment  at  his  request, 
without  a  further  default,  justifies  an  inference  of  malice:  Deslonde 
V.  O'Hern,  39  La,  Ann.  14,  1  South.  286.  If  an  administrator  has 
execution  issued  on  a  judgment  of  his  intestate,  after  being  told 
by  the  debtor  that  such  judgment  is  paid,  this,  in  the  absence  of 
other  evidence  of  payment,  is  not  sufficient  to  show  that  he  acted 
maliciously:  Mell  v.  Earner,  135  Pa.  St,  151,  19  Atl,  490.  Creditors 
who  intervene  in  insolvency  proceedings,  and  bona  fide  recommend 
the  appointment  of  a  receiver,  are  not  liable  in  damages  without 
proof  of  malice:  Louque  v.  Drez,  37  La.  Ann.  84. 

If  a  person  makes  a  full  statement  of  the  facts  to  his  counsel 
and  acts  under  his  advice  in  the  prosecution  of  his  action,  this  is 
evidence,  but  not  conclusive,  of  a  want  of  malice:  Lemay  v.  Will- 
iams, 32  Ark.  166.  Such  professional  advice  is  only  evidence  to 
rebut  the  imputation  of  or  to  negative  the  presumption  of  malice: 
Myers  v.  Wright,  44  Iowa,  38;  Soule  v.  Winslow,  66  Me.  447.  And 
if  malice  has  been  expressly  proved,  evidence  of  acting  on  profes- 
sional advice  does  not  palliate  it  at  all:  Davenport  v.  Lynch,  6 
Jones,  545.  But  it  is  sufficient  to  rebut  the  inference  of  malice, 
arising  from  want  of  probable  cause,  that  an  honest  statement  of 
the  facts  were  submitted  to  an  attorney  at  law,  who  advised  that 
they  were  Sufficient  to  sustain  an  action,  and  that  the  action  was 
brought  upon  such  advice:  Emerson  v.  Cochran,  111  Pa.  St.  619, 
4  Atl.  498.  If  the  jury  can  see  from  the  facts  that  the  suit  was 
certainly  malicious,  notwithstanding  the  advice  of  counsel,  such  ad- 
vice affords  no  protection  to  the  plaintiff  in  the  suit  complained 
of  as  malicious:  Brewer  v.  Jacobs,  22  Fed.  217.  And  if  an  attor- 
ney commences  a  civil  suit  for  his  client,  knowing  that  there  is 
no  cause  of  action,  and  dishonestly,  with  some  sinister  view,  and 
for  some  purpose  of  his  own,  or  some  other  ill  purpose  known  to  the 
law  as  malicious,  he  is  liable  to  respond  in  damages  therefor:  Liquid 
etc.  Mfg.  Co.  v.  Convert,  82  111.  App.  39. 

V.  Malicious  Attachiuent. 
An  action  may  be  maintained  for  maliciously  and  without  prob- 
able cause  suing  out  an  attachment  and  seizing  the  goods  of  the 
debtor  as  auxiliary  to  a  civil  action,  even  though  there  was  at  the 
time  some  indebtedness,  and  the  person  injured  in  such  case  is  not 
restricted  to  a  suit  on  the  attachment  bond:  Spaids  v,  Barrett,  57 
111.  289,  11  Am.  Kep.  10 j  Tomiiuson  v.  Warner,  y  Or.  103;  ±'ortman 
V.  Kotlier,  8  Ohio  St.  548,  70  Am.  Dec,  606,     If  the  action  is  brought 
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on  allegations  of  damage  arising  from  a  wrongful  attachment,  spe- 
<5ial  injury  must  be  alleged  and  shown:  Spinger  v.  Wise,  2  Disn. 
(Ohio)  391.  To  maintain  an  action  for  a  malicious  attachment, 
the  plaintiff  must  plead  and  prove  that  the  attachment  suit  was 
malicious  and  without  probable  cause.  Upon  proof  of  want  of 
probable  cause  malice  may  be  inferred,  but  from  proof  of  malice 
oo  inference  arises  of  want  of  probable  cause:  Anderson  v.  Colum- 
bia etc.  Co.,  20  Ky.  Law  Kep.  1790,  50  S.  W.  40;  Grant  v.  Keinhart, 
33  Mo.  App.  74;  Kelley  v.  Osborn,  86  Mo,  App.  239;  Talbott  v. 
Great  Western  etc.  Co.,  86  Mo.  App,  558.  Probable  cause  for  suing 
out  an  attachment  may  have  existed  though  the  attachment  was  un- 
authorized:  Gimbel  v.  Gomprecht   (Tex,  Civ.  App,),  36  S.   W.  781. 

To  constitute  probable  ground  for  suing  out  an  attachment,  it 
must  appear  not  only  that  there  were  reasonable  grounds  for  belief 
by  the  plaintiff  therein,  but  also  that  he  actually  believed  that  there 
were  such  grounds  for  the  attachment.  Such  belief  must  be  founded 
upon  such  circumstances  as  in  a  man  of  ordinary  prudence,  caution, 
and  judgment  are  sufficient  to  produce  such  belief:  I'oster  v.  Fitts, 
63  Ark.  387,  38  S,  W,  1114;  Brand  v,  Hinchman,  68  Mich,  590,  13 
Am.  St.  Kep.  362,  36  N.  W.  664;  Spengler  v.  Davy,  15  Gratt.  381. 
In  such  case  malice  is  any  improper  motive  or  sinister  design  for 
siEing  out  the  attachment.  It  need  not  spring  from  any  spirit  of 
malevolence,  nor  be  prompted  by  any  malignant  passion:  I'oster  v. 
Pitts,  63  Ark.  387,  38  S.  W.  1114;  Spengler  v.  Davy,  15  Gratt.  381. 
It  is  no  bar  to  an  action  for  maliciously  attaching  property  that 
the  defendant  in  attachment  settled  the  suit  by  paying  the  debt 
and  costs  if  such  suit  was  prosecuted  with  malice  and  without  prob- 
able cause:  Brand  v.  Hinchman,  68  Mich,  590,  13  Am,  St,  Rep,  362, 
36  N.  W.  664.  An  action  on  the  attachment  bond  docs  not  bar  an- 
other suit  for  a  malicious  prosecution:  Bruce  v.  Coleman,  1  Handy, 
515, 

In  an  action  for  maliciously  stiing  out  an  attachment  the  defendant 
therein  cannot  shield  himself  from  liability  by  raising  the  objection 
that  the  affidavit  on  which  the  writ  was  issued  was  insufficient  to 
authorize  the  attachment:  Forrest  v.  Collier,  20  Ala,  175,  56  Am. 
Dec.  190.  Nor  is  it  any  answer  to  such  action  for  defendant  to  prove 
that  he  believed,  and  had  good  reason  to  believe,  that  plaintiff  was 
about  to  make  a  disposition  of  property  so  as  to  hinder  and  delay 
creditors:  Donnell  v.  Jones,  13  Ala.  490,  48  Am.  Dec.  59. 

A  person  who  libels  a  ship  in  good  faith  and  without  malice,  but 
fails  in  his  suit,  is  not  liable  to  a  suit  for  malicious  prosecution: 
Kemp  V.  Brown,  43  Fed.  391.  An  action  for  malicious  prosecution 
■does  not  lie  for  seizing  property  lawfully  liable  to  attachment,  even 
though  the  attaching  creditor  acted  maliciously  if  he  had  probaole 
cause:  Batchelder  v.  Frank,  49  Vt.  90.  An  action  for  a  malicious  at- 
tachment cannot  be  maintained  when  the  attachment  was  sued  out 
on  grounds  the  existence  of  which  was  previously  admitted  by  the 
attachment  defendant.     Such  admission  constitutes  probable  cause: 
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Wise  V.  McNichols,  63  Mo.  App.  141.  An  action  for  the  malicious 
prosecution  of  an  attachment  will  not  lie  where  the  debtor  submitted 
to  the  attachment  and  paid  the  debt:  Hibbard  v.  Kyan,  46  111.  App. 
313.  In  such  action  plaintiff  cannot  recover  as  for  a  conversion  of 
the  goods  attached:  Burton  v.  St.  Paul  etc.  Ky,  Co.,  33  Minn.  189, 
22  N.  W.  300.  Such  action  will  not  lie  by  a  stockholder  in  a  coi. 
poration  against  a  person  for  fraudulently  and  maliciously  attach- 
ing his  stock.  The  action  must  be  brought  by  the  corporation: 
Eldred  v.  Ripley,  97  111.  App,  503.  The  subject  of  damages  for 
malicious  attachment  is  fully  treated  in  a  note  to  Tisdale  v.  Major, 
68  Am.  St.  Kep.  266-280. 

VI.  Damages, 
a.  Generally. — Tf  a  civil  siut  is  commenced  and  prosecuted  mali- 
ciously and  without  probable  cause,  and  is  terminated  in  favor  of 
the  defendant,  the  plaintiff  in  such  suit  is  liable  to  the  defendant 
in  an  action  for  the  damages  sustained  by  him  in  the  defense  of  the 
original  suit  in  excess  of  the  taxable  costs  obtained  by  him:  Whiting 
V.  Johnsfon,  6  Gray,  246;  Closson  v.  Staples,  42  Vt.  209,  1  Am.  Kep. 
316.  Compensatory  damages  only  can  be  recovered  in  the  absence 
of  actual  malice:  Goodbar  v.  Lindsley,  51  Ark.  380,  14  Am.  St.  Kep. 
54,  11  S.  W.  577;  Barnett  v.  Eeed,  51  Pa.  St.  190,  88  Am.  Dec.  574; 
Tynberg  v.  Cohen,  76  Tex.  409,  13  S.  W.  315.  But  vindictive  or  ex- 
emplary damages  may  be  given  to  punish  the  defendant  when  actual 
malice  is  shown:  Stewart  v.  Cole,  46  Ala.  646;  Spaids  v.  Barrett, 
57  111.  289,  11  Am.  Kep.  10;  Hurlbut  v.  Hardenbrook,  85  Iowa,  606, 
52  N.  W.  510;  Barnett  v.  Reed,  51  Pa,  St.  190,  88  Am.  Dec.  574. 
While  it  is  clear  that  exemplary  damages  may  be  recovered  for  mali- 
ciously suing  out  a  writ  of  attachment  without  probable  cause: 
Note  to  Tisdale  v.  Major,  68  Am.  St.  Kep.  277;  it  seems  that  such 
damages  cannot  be  recovered  for  suing  out  an  injunction  maliciously 
and  without  probable  cause:  Galveston  etc.  Ry.  Co.  v.  Ware,  74  Tex. 
47,  11  S.  W.  918;  Shackelford  Co.  v.  Hermsfield  (Tex.  Civ.  App.),  24 
S.  W.  358. 

Plaintiff  in  an  action  for  the  malicious  prosecution  of  a  civil  suit 
is,  under  any  circumstances,  entitled  to  recover  only  so  much  of  his 
expenditures  as  were  reasonably  expended:  Eastin  v.  Bank  of 
Stockton,  66  Cal.  123,  56  Am.  Rep.  77,  4  Pac.  1106.  Injuries  to  repu- 
tation, credit  and  business  caused  by  tlie  malicious  prosecution  of  a 
civil  action  without  probauie  cause  are  elements  of  damage  which 
may  be  recovered:  Goldsmith  v.  Picard,  27  Ala.  142;  Zinn  v.  Rice, 
161  Mass.  571,  37  N,  E,  747;  Lord  v.  Guyot  (Colo.),  70  Pac,  683; 
Ounderniann  v.  Buschner,  73  111.  App.  180;  State  v.  Thomas,  19  Mo. 
€13,  61  Am.  Dec.  580;  Kaufman  v.  Armstrong,  74  Tex.  Go,  11  S.  W. 
1048;  Wade  v.  National  Bank,  114  Eed.  377.  In  an  action  for 
malicious  attachment  against  a  partnership,  the  jury  can  consider 
only  the  injury  to  the  partnership  business  in  estimating  damages: 
Donnell  v.  Jones,  13  Ala.  490,  48  Am.  Dec.  59,  in  such  action  recovery 
Am.   at.   ivcy..   Vol.   hi  —  30 
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may  be  had  for  loss  arising  from  inability  to  sell  the  attached  prop- 
erty: Lord  V.  Guyot  (Colo.),  70  Pac.  683. 

The  damages'  recoverable  for  the  malicious  prosecution  of  a  civil 
suit  include  all  the  loss  which  the  plaintiff  sustained  in  his  business 
as  the  direct  and  natural  result  of  that  suit,  and  all  the  expenses  in- 
curred in  the  defense,  including  counsel  fees:  Magncr  v.  Kenk,  65 
Wis.  364,  27  N,  W,  26.  The  measure  of  damages  for  maliciously  in- 
stituting an  action  of  forcible  entry  and  detainer  against  the  lessee 
of  a  coal  mine  is  the  reasonable  value  of  the  use  of  the  premises 
for  the  time  he  was  kept  out  of  possession,  together  with  the  per- 
manent injury,  if  any,  to  his  leasehold  interest:  Moffatt  v.  I'isher, 
47  Iowa,  473.  The  measure  of  damage  against  one  who  has  mali- 
ciously kept  another  out  of  the  possession  of  certain  coal  mines 
for  a  year  is  the  value  of  the  use  of  the  property  for  business  pur- 
poses: Newark  Coal  Oo.  v.  Upson,  40  Ohio  St.  17. 

b.  Counsel  Fees. — To  recover  counsel  fees  as  an  element  of 
damage  in  an  action  for  the  malicious  prosecution  of  a  civil  suit, 
malice  and  want  of  probable  cause  must  be  shown:  Stewart  v. 
Sonneborn,  98  U.  S.  187.  But  if  malice  and  want  of  probable  cause 
are  shown,  attorney's  fees,  to  the  extent  that  they  are  reasonable 
and  necessary,  may  be  recovered:  Marshall  v.  Betner,  17  Ala.  832; 
Kolka  V.  Jones,  6  N.  Dak.  461,  66  Am.  St.  Eep.  615,  71  N.  W.  558; 
Hughes  V.  Brooks,  36  Tex.  379.  It  has  been  determined  that  counsei 
fees  are  recoverable  in  such  cases  only  when  they  are  part  of  the 
damages  resulting  as  the  natural  and  proximate  consequence  of  the 
suit  complained  of:  Landa  v.  Obert,  45  Tex.  539.  And  then  the  value 
of  the  attorney's  services  must  be  shown:  Mitchell  v.  Davies,  51 
Minn.  168,  53  N.  W.  363.  In  an  action  to  recover  for  a  malicious  at- 
tachment, the  counsel  fees  recoverable  do  not  include  those  incurred 
in  the  defense  of  the  Suit,  but  only  such  as  are  incurred  exclusively 
in  relation  to  the  writ:  Cretin  v.  Levy,  37  La.  Ann.  182. 

VII.    Seizure  of  Person  or  Property. 

Upon  the  subject  as  to  whether  an  action  for  malicious  prosecution 
of  a  civil  action  will  lie,  when  there  has  been  no  seizure  of  the  per- 
son or  the  property  of  the  defendant  therein,  we  find  the  cases  in 
America  in  hopeless  and  irreconcilable  conflict,  and  about  balanced  in 
numbers.  Perhaps  it  may  be  safe  to  state  that  the  weight  of  authority 
sustains  the  rule,  that  for  a  malicious  prosecution  of  a  civil  action 
without  probable  cause,  to  the  injury  of  the  defendant  therein,  the 
plaintiff  is  answerable  to  him,  though  the  latter  was  not  arrested 
nor  his  property  or  rights  therein  interfered  with  in  any  manner. 
In  the  states  in  which  this  question  has  been  already  decided,  the 
rule  established  will  be  adhered  to  regardless  of  the  weight  of 
authority,  but  in  those  states  where  the  question  may  be  regarded 
as  open  or  as  one  of  first  impression,  and  hence  m  tne  late  cases  wa 
find  the  courts  almost  without  exception  establishing  the  rule  above 
announced.     This  is  so  of  the  principal  case.     So  many  cases  invoiv- 
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ing  this  question  are  found  reported  in  this  series,  and  both  sides  of 
the  topic  are  so  ably  discussed  therein  that  it  would  be  a  mere  waste 
of  the  reader's  time  to  attempt  to  add  anything  to  what  has  already 
been  said  in  the  cases  cited  below.     We  shall  content  ourselves  with 
the  citation  of  the  cases  pro  and  con,  and  here  follow  those  whicn 
sustain   the   doctrine   above   announced    and    that   maintained   in   the 
principal  case,  which  we  believe  to  be  the  better  rule,  and  the  one 
which  ought  to  maintain  in  this  country:   Easton  v.  Bank  of  Stock- 
ton, 66   Cal.   123,  56  Am.  Eep.   77,  4  Pac.   1106;   Hoyt  v.  Macon,  2 
Colo.   113;   Woods  v.   Finnell,   13  Bush,   628;    McCardle  v.   McGinley, 
86  Ind.   538,  44   Am.   Kep.   343;   Brand   v.   Hinchman,   68   Mich.    590, 
13  Am.  St.  Rep.  362,  36  N.  W.  664;  Antcliffe  v.  June,  81  Mich.  477, 
21  Am.  St.  Eep.  533,  45  N.  W.  1019;  McPherson  v.  Runyon,  41  Minn. 
524,  16  Am.  St.  Rep.  727,  43  N.  W.  392;  O'Neill  v.  Johnson,  53  Minn. 
439,  39  Am.  St.  Rep.  615,  55  N.  W.  601;  Eickhoff  v.  Fidelity  etc.  Co. 
74  Minn.  139,  76  N,  W.  1030;  Brady  v.  Ervin,  48  Mo.  533;  Smith  v. 
Burrus,  106  Mo.  94,  27  Am.  St.  Rep.  329,  16  S.  W.   881;   Kolka  v. 
Jones,  6  N.  Dak.  461,  66  Am.  St.  Rep.  615,  71  N.  W.  558;  Pangburn  v. 
Bull.  1  Wend.  .345;  Pope  v.  Pollock   46  Ohio  St.  367,  15  Am.  St.  Rep. 
608,  21  N.  E.  356;  Lipscomb  v.  Shofner,  96  Tenn.  112,  33  S.  W.  818; 
Closson  V.  Staples,  42  Vt.  209,  1  Am.  Rep.  316.    The  cases  above  cited 
hold  that  an  action  for  malicious  prosecution  may  be  maintained,  al- 
though the  original  action  was  begun  by  civil  summons,  and  the  de- 
fendant  in   that   action   was   not   arrested   nor    his   property   seized: 
Smith   v.  Burrus,   160   Mo.   94,   27   Am.   St.   Rep.   329,   16   S.   W.   881; 
Closson  V.  Staples,  42  Vt.  209,  1  Am.  Rep.  316.     "It  is  difficult  to  see 
why  the  right  of  a  plaintiff,  who,  as  defendant,  has  been  sued  in  a 
civil   action   maliciously   and   without   probable   cause,   and   who    has 
been  put  to  great  expense  in  consequence  thereof,  should  be  altered 
or   at   all   affected    merely   by   the   incident   of   his   property    having 
been  attached  or  his  person  seized,  for  in  either  case  the  damage,  the 
expense    and    costs    of    defending    the    suit,    whether    instituted    by 
capais  satisfaciendum,  or  attachment,  or  by  civil  summons  would  be 
the  same,  and  it  is  clear  that  the  recovery  of  costs  would  not,  under 
our  practice,  reimburse  him  for  his  attorney's  fees,  something  which, 
together  with   other  incidental  expenses,   he  does  recover  under  the 
English  practice":  Smith  v.  Burrus,  106  Mo.  94,  27  Am.  St.  Rep.  329, 
16  S.  W.  881.     In  Brand  v.  Hinchman,  68  Mich.  590,  13  Am.  St.  Rep. 
368,   36   N.   W.   664,   Judge   Morse,   after   citing   a   large   number   of 
cases  in  support  of  the  rule  above  mentioned,  said:  "The  reason  for 
the  rule  laid  down  by  theso  last-mentioned  authorities  seems  to  me 
to   be   satisfactory   and   in   accordance  with   right   and  justice.      The 
common   law   declares    that     for    every    wrong    there   is   a   reme.ly. 
Especially  is  this  so  where  the  injury  is  malicious.     If  a  man  is  in- 
jured in  his  credit  and  reputation,  and  his  business  lessened  or  broken 
up,  it  can  make  no  difference  in  his  right  to  recover  tor  such  injury, 
that   his   person    or   property    has   not   been    manually    seized    or    dis- 
turbed."    As  showing  the  trend  of  modern  authority  in  this  country. 
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the  remarks  of  Chief  Justice  Corliss  in  Kolka  v,  Jones,  6  N.  Dak. 
461,  66  Am.  St.  Eep.  616,  71  N.  W.  558,  may  be  used  as  follows: 
"On  this  very  interesting  question  we  find  the  decisions  in  hopeless 
conflict.  In  this  jurisdiction  it  is  an  open  question,  and  we  shall 
therefore  settle  it  upon  principle  and  in  accordance  with  the  weight 
of  argument,  without  reference  to  the  number  of  authorities  which 
can  be  arrayed  upon  the  opposite  sides  respectively  of  this  contro- 
versy. It  may  not  be  amiss,  however,  to  remark  that  in  our 
opinion  the  scales  in  which  are  balanced  the  relative  weight  of 
authority  on  this  point  have  turned,  and  that  now  it  is  no  longer 
true,  as  erstwhile  it  was,  that  the  adjudications  preponderate  in  favor 
of  the  English  rule,  that  in  the  absence  of  the  arrest  of  the  person 
or  of  the  seizure  of  property,  or  of  other  special  circumstances,  the 
successful  defendant  has  no  remedy,  despite  the  fact  that  his'  an- 
tfigonist  proceeded  against  him  maliciously  and  without  probable 
cause."  This  is  followed  by  a  lengthy  citation  of  authorities  pro 
and  con,  and  the  final  adoption  of  what  may  now  be  designated  as 
the  American  rule — namely,  that  an  action  for  malicious  prosecution 
of  a  civil  action  will  lie,  although  the  original  action  was  begun  by 
civil  summons  alone,  and  the  defendant  therein  was  not  arrested 
nor  his  property  seized. 

The  contrary,  or  English,  rule  is  supported  by  a  large  number  of 
authorities,  and  as  announced  in  this  country  is  that  an  action  cannot 
be  maintained  for  maliciously  prosecuting  a  civil  suit,  by  the  party 
himself  in  interest  unless  the  defendant  has,  upon  such  prosecution, 
been  arrested  without  cause  and  deprived  of  his  liberty,  orhisproperty 
has  been  seized  or  he  has  been  made  to  suffer  other  spejial  grievance 
different  from,  and  superadded  to,  the  ordinary  expenses  of  a  de- 
fense. In  the  absence  of  Such  special  grievance  an  action  will  not  lie 
for  maliciously  prosecuting  a  civil  suit  by  summons  in  a  court  having 
jurisdiction  to  impose  costs  on  the  unsuccessful  party.  In  other 
words,  this  rule  is  that  an  action  for  damages  tor  the  alleged  mali- 
cious prosecution  of  a  civil  suit  without  probable  cause  will  not 
lie  where  the  process  or  the  suit  so  prosecuted  was  by  summons  only, 
not  accompanied  by  arrest  of  the  person  or  seizure  of  property  or 
other  special  injury  not  common  to  all  similar  suits:  Mitchell  v. 
Southwestern  K.  E.,  75  Ga,  398;  Smith  v.  Michigan  Buggy  Co.,  175 
111.  619,  67  Am.  St.  Eep.  242,  51  N.  E.  569;  Bonney  v.  King,  iiOl  111. 
47,  66  N.  E.  377;  Dooley  v.  Meisenbach,  83  111.  App.  75;  Wetmore  v. 
Mellinger,  64  Iowa,  741,  52  Am.  Eep.  465,  18  N.  W.  870;  Supreme 
Lodge  A.  P.  L.  v.  Unverzagt,  76  Md.  140,  24  Atl.  323;  Potts  v.  Imlay, 
4  N,  J.  L.  330,  7  Am.  Dec.  603;  Bitp  v.  Meyer,  40  N.  J.  L.  252,  29 
Am,  Eep.  233;  Terry  v.  Davis,  114  N.  C.  31,  18  S.  E.  943;  Cincinnati 
Daily  Tribune  Co.  v.  Bruek,  61  Ohio  St.  489,  76  Am.  St.  Eep.  433, 
56  N.  E.  198;  Muldoon  v.  Eickey,  103  Pa.  St.  110,  49  Am.  Eep.  117; 
Norcross  v.  Otis,  IbZ  Pa.  St.  481,  34  Am.  St.  Eep.  669,  25  Atl.  575; 
Johnson  v.  King,  64  Tex.  226;  Luby  v.  Bennett,  111  Wis.  613,  87 
Am.  St.  Eep.  897,  87  N.  W.  804.     The  reason  for  this  rule  which  runs 
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thi-oii(jh   all   of  the  cases  sustaining  it  is  well  stated   in   Wetmore  v. 
MoUingcr,  64  Iowa,  741,     52    Am.    Eep.    465,  18    N.   W.  870,  where 

it  is  said: 

"Tlie  doctrine  is  supported  by  the  following  considerations: 
The  courts  are  open  and  free  to  all  who  have  grievances  and  seek 
remedips  therefor,  and  there  should  be  no  restraint  upon  a  suitor, 
through  tear  of  liability  resulting  from  failure  in  his  nction,  which 
would  keep  him  from  the  courts.  He  ought  not,  in  ordinary  cases, 
to  te  subject  to  a  suit  for  bringing  an  action,  and  be  required  to  de- 
fend against  the  charge  of  malice  and  the  want  of  probable  cause.  If 
an  action  may  be  maintained  against  a  plaintiff  for  the  malicious 
prosecution  of  a  suit  without  probable  cause,  why  should  not  a  right- 
of  action  accrue  against  a  defendant  who  defends  without  probable- 
cause  and  with  malice?  The  doctrine  surely  tends  to  discourage- 
vexatious  litigation  rather  than  to  promote  it. 

"It  will  be  observed  that  the  statement  of  the  doctrine  we  have 
made  extends  it  no  further  than  to  cases  prosecuted  in  the  usual 
manner  where  defendants  suffer  no  special  damages  or  grievance  other 
than  is  induced  by  all  defendants  in  suits  brought  upon  like 
causes  of  action.  If  the  bringing  of  the  action  operates  to  disturb 
the  peace,  to  impose  care  and  expense,  or  even  to  cast  discredit  and 
Suspicion  upon  the  defendant,  the  same  results  follow  all  actions  of 
like  character,  whether  they  be  meritorious  or  prosecuted  maliciously 
and  without  probable  cause.  They  are  incidents  of  litigation.  But 
if  an  action  is  so  prosecuted  as  to  entail  unusual  hardship  upon  the 
defendant,  and  subject",  him  to  special  loss  of  property  or  of  reputa- 
tion, he  ought  to  be  compensated." 

VIII.  Form  of  Action. 
In  bringing  an  action  to  recover  for  the  malicious  prosecution  of 
a  civil  suit,  an  action  on  the  case  or  trespass  on  the  case  is  the  proper 
form  of  remedy  and  not  an  action  of  trespass  vi  et  armis.  As  case 
is  always  the  appropriate  form  of  remedy  for  the  abuse  of  legal 
process  in  civil  actions,  regularly  issued  from  a  court  of  competent 
jurisdiction:  Sheppard  v.  Furniss,  19  Ala.  760;  Biley  v.  Johnston, 
13  Ga.  260;  Owens  v.  Starr,  2  Litt,  230;  Warfield  v.  Walter,  11  GUI 
&  J.  80;  Zachary  v.  Holden,  2  Jones,  453;  Hobbs  v.  Eay,  18  K.  1.  84,  25 
Atl.  694;  McHugh  v.  Puudt,  1  Bail.  441.  Case  is  always  the  proper 
form  of  action  for  an  abuse  of  legal  process  in  maliciously  and  with- 
out probable  cause  suing  out  a  writ  of  attachment,  replevin  or 
execution  and  the  like:  Barnett  v.  Eeed,  51  Pa.  St.  190,  88  Am.  Dec. 
574;  Shaver  v.  White,  6  Munf.  110,  8  Am.  Dec.  730;  Olinger  v.  Mc- 
Chesney,   7   Leigh,   660. 

IX.    Joint  or  Several  Action. 
As  a  general  rule,  the  right  to  maintain  an  action  for  the  malicious 
prosecution  of  a  civil  suit  is  several,  and  not  joint,  and  the  reason 
given  is  that  the  injury  to  each  of  the  defendants  in  the  suit  com-     ~ 
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■plained  of  is  separate  and  personal:  McLeod  v.  McLeod,  73  Ala.  42; 
Ainsworth  v.  Allen,  Kirby,  145;  Grimes  v.  Bowerman,  92  Mich.  258, 
52  N.  W.  751.  Two  or  more  persons  who  have  been  maliciously  prose- 
•cuted  civilly  may  join  in  an  action  for  damages  for  expenses  jointly 
incurred  in  defending  such  suit,  as  for  attorney's  fees,  but  as  a  rule 
"Such  action  cannot  be  jointly  maintained,  because  in  such  case  there 
is  separate  injury  inflicted  for  which  only  a  separate  action  can  be 
maintained.  Thus,  loss  of  time,  hotel  and  livery  bills  are  not  joint 
expenses  in  such  a  case:  Swales  v.  lirubbs,  6  Ind.  App.  477,  33  JM.  H. 
1124.  But  it  has  been  held  that  if  several  persons  have  suffered  a  joint 
injury  from  the  issuance  of  an  attachment  sued  out  maliciously 
and  without  probable  cause  in  a  civil  suit,  they  may  unite  in  an  action 
to  recover  their  joint  damages  for  injury  to  their  credit,  business  and 
property:  Cochrane  v.  Quackenbush,  29  Minn.  376,  13  N.  W.  154. 

X.  Termination  of  Action. 
An  action  for  the  malicious  prosecution  of  a  civil  suit  may  be 
maintained  in  any  case  where  ffuch  suit  has  been  commenced  or  prose- 
cuted with  malice  and  without  probable  cause,  and  has  been  termin- 
ated in  favor  of  the  defendant  therein  who  has  sustained  damage 
thereby  over  and  above  his  taxable  costs:  Marbourg  v.  Smith,  11 
Kan.  554;  McCardle  v.  McGinley,  86  Ind.  438,  44  Am.  Kep.  343; 
Closson  V.  Staples,  42  Vt.  209,  1  Am.  Eep.  316.  Although  there  is 
some  conflict  of  authority,  the  better  rule  undoubtedly  as  estab- 
lished by  a  great  majority  of  the  cases  is,  that  a  plaintiff  cannot 
maintain  an  action  for  the  malicious  prosecution  of  a  civil  suit  until 
after  the  legal  termination  in  his  favor  of  the  suit  complained  of. 
These  cases  hold  that  before  such  action  will  lie  there  must  be  a 
judgment  on  the  merits  in  defendant's  favor  in  the  suit  complained 
of,  as  such  judgment  is  an  essential  element  of  the  evidence  of  want 
of  probable  cause:  Hurgren  v.  Mutual  Life  Ins.  Co.  (Cal.),  69  Fac. 
615;  Bonney  v.  King,  201  111,  47,  66  N.  E.  377;  West  v.  Bayes, 
104  Ind.  251,  3  N.  E.  932;  Brooks  v.  Westover,  65  Iowa,  369,  21  i\. 
W.  682;  Cawker  City  Bank  v.  Jennings,  89  Iowa,  230,  56  N.  W.  494; 
Davis  V.  Stuart,  47  La,  Ann,  378,  16  South.  871;  Wood  v.  Laycock, 
3  Met.  (Ky.)  192;  O'Brien  v.  Barry,  106  Mass.  300,  8  Am.  Rep.  329; 
Cardival  v.  Smith,  109  Mass.  158,  12  Am.  Eep.  682;  Hamilburgh  v. 
Shepard,  119  Mass.  30;  Kelley  v.  Osborn,  86  Mo.  App.  1239;  Swep- 
son  V.  Davis  (Tenn.),  70  S.  W.  65;  Luby  v.  Bennett,  111  Wis.  613, 
87  Am.  St.  Rep.  897,  87  N.  W.  804.  A  judgment  of  dismissal  is  a 
sufficient  termination  of  the  suit  in  favor  of  defendant  to  authorize 
him  to  commence  an  action  for  malicious  prosecution:  Asevado  v. 
Orr,  100  Cal.  293,  34  Pac.  777;  Marbourg  v.  Smith,  11  Kan.  554. 
The  rule  requiring  the  plaintiff  to  show  that  the  suit  was  finally  de- 
•eided  in  his  favor  is  complied  with  by  showing  a  judgment  in  his 
favor  OQ  appeal  from  a  judgment  against  him  in  the  lower  court: 
Bunt  V.  Place,  4  Wend.  591.     While  generally  a  right  of  action  for 
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malicious  prosecution  doea  not  accrue  until  the  wrongful  proceeding 
has  been  brought  to  a  final  determination  in  favor  of  the  defendant, 
yet  it  is  not,  however,  necessary  that  all  proceedings  required  in  the 
action  to  finally  enforce  the  rights  of  the  parties  end  before  such 
right  of  action  accrues,  but  only  that  the  issues  material  to  the 
question  of  bona  fides  of  the  action  shall  have  been  tried  and  closed 
by  final  judgment.  Hence  the  right  of  appeal  in  the  original  action 
does  not  prevent  judgment  therein  in  favor  of  defendant  from  being 
such  a  final  judgment  and  determination  of  the  action  as  is  necessary 
to  support  an  action  for  malicious  prosecution:  Luby  v.  Bennett, 
111  Wis.  613,  87  Am.  St.  Eep.  897,  87  N.  W.  804.  But  the  termina- 
tion of  the  suit  must  be  such  as  does  not  admit  a  reasonable  cause 
for  prosecution  thereof.  Hence  a  termination  by  compromise  or  set- 
tlement between  the  parties  is  such  an  admission  of  probable  cause 
by  the  defendant  therein  as  will  estop  him  from  its  subsequent  denial 
or  the  right  to  recover  on  the  ground  that  the  suit  was  malicious: 
Emery  v.  Ginnan,  24  111.  App.  65;  Eosenburg  v.  Hart,  33  111.  App. 
2C2. 

A  number  of  cases  hold  that  if  a  civil  suit  is  maliciously  prose- 
cuted, especially  the  swearing  out  of  a  false  attachment  without 
probable  cause,  it  is  not  necessary  in  order  to  maintain  an  action 
to  recover  therefor  that  the  suit  should  have  ended,  or  that  the  at- 
tachment must  have  been  discharged  or  otherwise  terminated  in 
favor  of  the  defendant  in  the  original  suit:  Alsop  v.  Lidden,  130 
Ala.  548,  30  South.  401;  Zinn  v.  Eice,  154  Mass.  1,  27  N.  E.  772; 
Brand  v.  Hinchman,  68  Mich.  590,  13  Am.  St.  Eep.  362,  36  N.  W.  664; 
Caldwell  v.  Corey,  91  Mich.  335,  51  N.  W.  888;  Eossiter  v.  Minne- 
sota etc.  Paper  Co.,  37  Minn.  296,  33  N.  W.  855;  Fortman  v.  Kottier, 
8  Ohio  St.  548,  72  Am.  Dec.  606. 

XI.  Statute  of  Limitations. 
Under  the  California  decisions  the  statute  of  limitations  begins 
to  run  on  a  cause  of  action  for  the  malicious  prosecution  of  a  civil 
suit  from  the  time  of  the  commission  of  the  wrongful  act  complained 
of:  Wood  v.  Currey,  57  Cal.  208;  Sharp  v.  Miller,  57  Cal.  431;  McCus- 
ter  V.  Walker,  77  Cal.  208,  19  Pac.  382.  But  in  other  jurisdictions 
the  statute  begins  to  run  against  such  cause  of  action  only  from  the 
time  that  the  litigation  complained  of  is  terminated:  Printup  v. 
Smith,  74  Ga.  157.  The  latter  rule  is  probably  the  correct  one  under 
the  best  considered  cases  and  weight  of  authority  holding  that  in 
order  to  enable  a  person  to  maintain  an  action,  for  the  malicious 
prosecution  of  a  civil  suit,  the  litigation  complained  of  must  have 
terminated  and  been  ended:  See  subdivision  X  of  this  note. 

XII.    Evidence. 

The  burden  of  proof  is  on  the  plaintiff  to  show  that  the  suit  of 
which  he  complams  was  institutea  maliciously  and  without  probable 


472  American  State  Reports,  Vol.  93.       [Nebraska, 

cause,  and  that  he  was  damaged  thereby:  Eslava  v.  Jones,  83  Ala. 
139,  3  Am.  St.  Rep.  tJi>9,  3  South.  317;  Grant  v,  Moore,  29  Cal.  644; 
Coleman  v.  Allen,  79  Ga.  637,  11  Am.  St.  Eep.  449,  5  S.  E.  204; 
Eichards  v.  Jewett  (Towa),  92  N.  W.  689;  Clements  v.  Odorless  etc. 
Co.,  67  Md.  461,  605,  1  Am.  St.  Rep.  409,  10  Atl.  442,  13  Atl.  632; 
Le  Clear  v.  Perkins,  103  Mich.  131,  61  N.  W.  357;  Jones  v.  Fruin, 
26  Neb.  76,  42  N.  W.  283;  Preston  v.  Cooper,  1  Dill.  589,  Fed.  Cas. 
No.  11,395. 

The  voluntary  dismissal  of  the  first  suit  casts  upon  the  defendant 
in  an   action  for   the  malicious  prosecution   thereof   the   burden   of 
showing  probable  cause:  Wotmore  v.  Mellinger,  64  Iowa,  741,  52  Am. 
Rep.  465,  18  N.  "W.  870.     Aa  an  action  for  malicious  prosecution  is 
one   in    which    exemplary    damages   are    allowable,    evidence    of    de- 
fendant's pecuniary  circumstances  may  be  received:  Weaver  v.  Page, 
6    Cal.  681;    Sexson    v.    Hoover,    1    Ind.    App.    Go,    27  N.    E.    105. 
In  an  action  to  recover  for  a  vexatious  suit,  the  plaintiff  may  show 
as  special  damage  his  peculiar   situation   and  circumstances   at   the 
time  such  suit  was  brought:  Nichols  v,  Bronson,  2  Day,  211.     If  the 
action  is  for  maliciously  suing  out  an  attachment,  plaintiff  may  show 
that  when  the  writ  was  issued  he  owed  no  one  but  the  defendant, 
to  show  the  malice  and  bad  faith  of  the  latter:  Tykeson  v.  Bowman, 
60  Minn.  108,  61  N.  W.  909.     And  in  such  action  evidence  of  other 
attachments  immediately  following  is  admissible  to  show   damages: 
Grimes   v.   Bowerman,   92   Mich.   258,   52   N.   W.   751.     But   under   a 
claim  for  damages  plaintiff  cannot  prove  what  was  the  usual  profit 
made  by  an  establishment  in  the  neighborhood  in  the  same  kind  of 
business:    O 'Grady  v.  Julian,   34  Ala.  88.     On  the  part  of  the   de- 
fendant a  creditor's  false  affidavit  that  his  resident  debtor  intends 
to  abscond  is  not  evidence  of  probable  cause  for  issuing  an  attach- 
ment  against   his   effects:    Tomlinson  v.   Warner,   9   Ohio,   103.     Evi- 
dence that  a  firm  was  insolvent  at  the  time  of  the  attachment  is  ad- 
missible only  on  the  question  of  damages:  Donnell  v.  Jones,  .13  Ala. 
490,   48   Am.   Dec.   59.     Other   proceedings   against   the  maker   of   a 
note  are  admissible  in  evidence  in  mitigation  of  damages:   White  v. 
Wyley,  17  Ala.  167.     But  it  has  been  held  that  evidence  of  the  con- 
dition of  the  attached  firm,  its  assets  and  credits,  is  adniis?ible  to 
show  want   of  probable  cause  for   taking  out   the   writ:    Grimes  v. 
Bowerman,   92   Mich.   258,    52    N.   W.   751.     Defendant    may     show 
in  mitigation  of  damages   that  he  was  plaintiff's  surety  on  a  bond  to 
stay  execution  in  the  suit  in  which  the  alleged  malicious  attachment 
was  issued:  Forrest  v.  Collier,  20  Ala.  175,  56  Am.  Dec.  190.     A  judg- 
ment for  the  defendant  in  the  first  suit  does  not  estop  the  plaintiff 
therein  from  showing  that  the  debt  for  which  attachment  issued  was 
actually   due,  and  that   he  therefore  had  probable  cause:    Marshall 
v.  Betner,  17  xVla.  832.     That  a  deed  of  trust  v.'as  made  by  plaintiff 
prior  to   the    suit    is    admissible    in    favor    of   defendant   to   show 
probable  cause:  Yarbrough  v.  Hudson,  19  Ala.  853. 
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Xin.  Pleadings. 
The  complaint  must  allege  that  such  suit  was  commenced  and 
prosecuted  without  probable  cause:  King  v.  Montgomery,  50  Cal. 
115;  Mitchell  v.  Mattingly,  1  Met.  (Ky.)  237;  Duncan  v.  Griswold, 
92  Ky.  546,  18  S.  W.  354;  Lohrfink  v.  Still,  10  Md.  530;  Moody  v. 
Deutsch,  85  Mo.  237;  Witascheck  v.  Glass,  46  Mo.  App.  209;  Davis 
V.  Clough,  8  N.  H.  157;  Thompson  v.  Gatlin,  58  Fed.  534.  A  want  of 
probable  cause  is  sufficiently  averred  by  the  statement  of  facts 
necessarily  showing  it:  Wall  v.  Toomey,  52  Conn.  35.  iJut  a  com- 
plaint which  fails  to  allege  want  of  probable  cause,  or  of  facts 
which,  if  proved,  would  establish  it,  is  properly  dismissed:  Ely  v. 
Davis,  111  N.  C.  24,  15  S.  E.  878. 

The  complaint  must  contain  allegations  of  malice  as  well  as  of 
want  of  probable  cause,  and  should  set  forth  the  malicious  conduct 
of  the  defendant:  Phillips  v.  Lehman,  39  La.  Ann.  630,  2  South.  409; 
Jones  v.  Fruin,  26  Neb.  76,  42  N.  W.  283;  Burkhardt  v.  Jennings, 
2  W.  Va.  242;  Preston  v.  Cooper,  1  Dill.  589,  Fed.  Cas.  No.  11,395; 
McCracken  v.  Covington  City  Bank,  4  Fed.  602.  An  averment  that 
the  suit  was  begun  wrongfully,  fraudulently,  and  in  order  to  injure 
and  oppress  the  plaintiff,  is  equivalent  to  an  averment  that  it  was 
commenced  maliciously:  Forrest  v.  Collier,  20  Ala.  175,  56  Am.  Dec. 
190. 

A  defect  in  the  complaint  in  not  alleging  malice  and  want  of 
probable  cause,  it  has  been  held,  is  cured  by  verdict:  Levey  v.  ±'argo, 
1  Neb.  415.  But  the  omission  of  such  allegations  is  not  cured  by 
verdict  if  the  sufficiency  of  the  pleadings  is  challenged  at  the  trial. 
Such  omission  makes  the  complaint  demurrable:  Mitchell  v.  Silver 
Lake  Lodge,  29  Or.  294,  45  Pac.  798.  The  complaint  is  also  demur- 
lable  if  it  fails  to  aver  that  plaintiff  has  suffered  any  loss,  annoy- 
aice  or  inconvenience:  Smith  v.  Hintrager,  67  Iowa,  109,  24  j\.  W. 
744. 

Although  the  plaintiff  must  in  his  declaration  set  out  the  par- 
ticular grievance  of  which  he  complains:  Pangburn  v.  Bull,  1  Wend. 
345;  he  need  not  set  out  in  full  the  particulars  of  the  malicious  suit, 
but  only  the  substance  thereof:  Closson  v.  Staples,  42  Vt.  209  1 
Am.  Eep.  316.  Hence  the  rule  that  plaintiff  must  set  out  the  facts 
which  constitute  his  cause  of  action  is  complied  with  where  he  sets 
out  the  several  suits  brought  by  the  defendant  and  the  other  pro- 
ceedings connected  therewith:  Pangburn  v.  Bull,  1  Wend.  345.  A 
complaint  is  not  prima  facie  insufiicient  because  it  contains  aver- 
ments showing  that  a  cause  of  action  existed,  if  it  also  contains 
other  averments  showing  that  such  cause  did  not  exist  when  the  suit 
complained  of  was  brought:  Closson  v.  Staples,  42  Vt.  209,  1  Am. 
Kep.  316.  In  an  action  for  malicious  attachment  a  complaint  nega- 
tiving the  existence  of  the  ground  of  complaint  set  up  in  the  at- 
tachment aflSdavit  is  sufficient:  Brown  v.  Master,  104"  Ala.  451,  16 
South.  443.     And  a  complaint    which    alleges    that    the    attachment 
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affidavit  was  false  in  every  particular,  and  so  known  to  be  by  affiant 
at  the  time,  is  sufficient  as  against  a  general  objection  to  the  admis- 
cion  of  any  evidence  under  it:  Beyersdorf  v.  Sump,  39  Minn.  49ft, 
12  Am.  St.  Eep.  678,  41  N.  W.  101.  The  complaint  need  not  state 
that  the  attachment  affidavit  was  in  writing:  Forrest  v.  Collier, 
20  Ala.  175,  56  Am.  Dec.  190. 

In  an  action  for  malicious  prosecution  whereby  plaintiff's  credit 
and  business  were  injured,  defendant  cannot  demand  a  bill  of  par- 
ticulars, stating  who  refused  to  give  plaintiff  credit,  etc.:  Lane  v. 
Williams,  37  Hun,  388.  If  defendant  specially  pleads  the  facts 
relied  upon  to  constitute  probable  cause,  and  also  pleads  the  general 
issue,  the  special  plea  may  be  struck  out  on  motion:  Brown  v.  Con- 
nelly, 5  Blackf.  390.  A  plea  that  defendant  did  the  acts  complained 
of  in  good  faith  and  without  malice  is  a  sufficient  justification  if 
proved:  Andrews  v.  Mitchell,  92  Ga.  629,  18  S.  K.  1017. 

Plaintiff  must  aver  in  his  complaint  that  the  suit  complained  of 
has  been  legally  terminated  in  his  favor,  otherwise  his  pleading  is 
fatally  defective  on  demurrer:  Eothchild  v.  Mayer,  18  111.  App.  284; 
Wood  v.  Laycock,  3  Met.  (Ky.)  192;  Sutton  v.  Van  Akin,  51  Mich. 
463,  16  N.  W.  814;  Tisdale  v.  Kingman,  34  S.  C.  326,  13  S.  E.  547; 
McCracken  v.  Covington  City  Bank,  4  Fed.  602.  A  complaint  in  an 
action  for  maliciously  filing  a  lis  pendens  which  fails  to  aver  that 
the  action  in  which  the  lis  pendens  was  filed  has  terminated  in  favor 
of  plaintiff,  is  bad  on  demurrer:  Smith  v.  Smith,  26  Hun,  573.  But 
it  has  been  held  that  m  an  action  to  recover  for  a  malicious  attach- 
ment plaintiff  need  not  aver  the  termination  of  the  suit  in  which 
such  attachment  was  made,  unless  the  question  of  probable  catise  Is 
involved  in  the  trial  and  judgment:  Fortman  v.  Kottier,  8  Ohio  St. 
548,  72  Am.  Dec.  606.  It  has  been  held  that  a  failure  to  aver  the 
termination  of  the  suit  complained  of  in  the  complaint  is  cured  by 
verdict:  Wall  v.  Toomey,  52  Conn.  35;  but  the  contrary  has  also 
been  held  that  the  omission  of  such  averment  is  not  cured  by  ver- 
dict: Freymark  v,  McKinney  Bread  Co.,  55  Mo.  App.  435. 


DUNN  V.  BUSHNELL. 

[63  Neb.  568,  88  N.  W.  693.] 

TRIAL— Instructions. — If  the  principles  announced  in  refused 
instructions  are  fairly  and  fully  embodied  in  the  instructions  given, 
no  error  is  committed,     (p.  476.) 

SALES  or  SEED— Warranty— Measure  of  Damage.— If  seed 
gold  with  a  warranty  that  it  is  of  a  certain  kind  and  quality  proves  in- 
ferior to  the  warranty,  and  is  planted  by  the  buyer  without  knowl- 
edge of  its  inferiority,  the  value  of  a  crop  such  as  would  have  been 
produced  by  seed  as  warranted,  deducting  the  expense  of  raising 
such  crop  and  the  value  of  the  one  in  fact  raised,  is  the  proper 
measure  of  the  damage  for  the  breach  of  the  warranty,     (p.  477.) 
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SALES  OF  SEED— Warranty — Damages.— If  seed  is  sold  witn 
fl  warranty  thnt  it  is  of  a  certain  kind  and  quality,  and  the  buyer 
discovers  its  inferiority  before  planting  it,  he  may  retain  it  and  re- 
cover as  damages  the  difference  between  the  purchase  price  of  the 
seed  Rs  warranted  and  the  market  price  of  the  seed  actually  received, 
(p.  478.) 

Tibbetts  Brothers  and  Morey  &  Anderson,  for  the  appellant, 

Doyle  &  Berge,  for  the  appellee. 

««»  OLDHAM,  C.  The  plaintiff  in  the  lower  court  sued  the 
defendant  on  a  promissory  note.  The  defendant  answered,  ad- 
mitting the  execution  and  delivery  of  the  note,  and  alleging  that 
it  was  given  in  part  payment  of  the  purchase  price  of  a  quan- 
tity of  hemp  seed  purchased  from  the  plaintiff.  He  alleged 
chat  the  hemp  seed  was  warranted  by  the  plaintiff  to  be  first- 
class  hemp  seed,  equal  in  quality  to  first-class  Kentucky  hemp 
seed,  and  seed  which,  would  under  proper  conditions,  raise  a 
first-class  crop  of  hemp.  He  also  alleges  that  he  relied  solely 
on  the  warranty  of  the  plaintiff  in  the  purchase  of  the  seed; 
that  the  seed  was  of  an  inferior  quality;  that  it  was  sowed 
and  the  crop  was  cultivated  in  a  good  and  husbandlike  man- 
ner, and  that,  because  of  the  inferior  quality  of  the  seed,  he 
raised  less  than  a  half  crop  of  hemp  from  the  land  sowed  with 
the  seed  purchased  from  the  plaintiff,  and  prayed  damages  on 
his  counterclaim  for  the  difference  in  the  price  of  the  crop  raised 
from  the  seed  sold  him  by  plaintiff,  and  the  price  of  a  crop 
which  would  have  been  raised  from  seed  of  the  quality  which 
he  alleged  was  warranted  to  him  by  the  plaintiff.  Plaintiff 
replied  to  this  answer  by  a  general  denial.  A  trial  was  had 
to  a  jury.  Plaintiff  recovered  judgment  for  his  note  and  in- 
terest, and  defendant  brings  error  to  this  court. 

Plaintiff  in  error,  who  will  be  herein  designated  as  the  de- 
fendant, alleges  error  in  the  trial  of  the  cause  in  the  court  be- 
low in  the  exclusion  of  evidence  and  in  the  refusing  and  giv- 
ing of  instructions.  An  examination  of  the  record  leads  us 
to  the  conclusion  that  there  was  no  prejudicial  error  committed 
by  the  trial  court  in  the  exclusion  of  evidence,  and  although 
some  of  the  instructions  requested  by  the  defendant  and  re- 
fused by  the  court  contained  correct  propositions  of  law,  we 
do  not  think  that  ^"^^  the  trial  court  erred  in  their  refusal, 
for  the  reasons  that  the  principles  announced  in  each  one  of 
the  refused  instructions  were  fairly  and  fully  embodied  in  the 
instructions  given  by  the  court  on  its  own  motion. 
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The  objection  urged  against  the  sixth  paragraph  of  instruc- 
tions given  by  the  court  on  its  own  motion  presents  a  more 
serious  question  and  one  which  requires  a  careful  perusal  of  the 
evidence  and  pleadings  in  determining  whether  or  not  it  was 
warranted  under  the  issues  in  this  case.  The  instruction  is  as 
follows:  "G.  If,  on  the  other  hand,  you  find,  and  believe  from 
the  evidence  that  the  defendant  had  knowledge  of  the  inferior 
character  of  the  seed  before  the  same  was  sown,  in  event  you 
believe  the  same  was  inferior,  but  notwithstanding  such  knowl- 
edge retained  the  same  and  used  it  for  the  purpose  for  which 
it  was  purchased,  then  and  in  that  event  he  could  not  recover 
on  his  counterclaim  in  this  case,  but  would  be  deemed  in  law 
to  have  waived  his  right  to  rely  upon  the  representations  of 
the  plaintiff,  in  event  you  find  any  were  so  made,  and  the 
plaintiff  would  be  entitled  to  recover  the  full  amount  of  the 
note  sued  on  together  with  interest  from  the  date  thereof.'* 
The  first  question  to  be  determined  with  reference  to  this  in- 
struction is  as  to  whether  it  is  supported  by  the  evidence  of- 
fered and  the  pleadings  filed  in  this  case.  The  next  question 
is  as  .to  whether  this  instruction  is  a  correct  abstract  declaration 
of  the  law  as  applicable  to  the  issues  involved  herein. 

The  evidence  offered  by  the  defendant  all  tended  to  show 
that  he  had  no  knowledge  of  the  alleged  inferior  quality  of 
the  seed  until  after  the  maturity  of  the  crop  grown  from  it,  and 
that  he  bought  it  relying  solely  on  the  representations  of  the 
plaintiff  that  it  was  first-class  seed  in  all  respects  and  equal 
to  first-class  Kentucky  hemp  seed.  All  defendant's  witnesses 
that  claimed  to  be  experts  in  the  raising  of  hemp  testified  that 
the  inferior  quality  of  this  hemp  seed  could  not  be  detected 
by  an  inspection  of  it,  and  that  there  was  no  way  to  determine 
its  kind  and  quality  except  by  the  crop  produced  from  it. 
Plaintiff  by  its  evidence  made  no  effort  to  show  that  defendant 
had  any  ^"^^  knowledge  of  the  inferior  quality  of  the  seed  be- 
fore he  planted  it,  but,  on  the  contrary,  its  evidence  tended 
to  show  that  the  crop  raised  from  the  seed  purchased  from 
the  plaintiff  was  equal  to  the  crop  raised  from  Kentucky  hemp 
seed  on  adjoining  land;  and  it  also  tended  to  show  that  the 
seed  was  of  the  exact  quality  and  kind  as  that  shown  to  the 
defendant  at  the  time  he  made  the  purchase,  and  that  the  seed 
was  sold  to  the  defendant  without  any  warranty.  We  are 
therefore  impressed  with  the  conviction  that  this  instruction 
is  unsupported  by  the  testimony  offered  in  this  case. 

The  next  ques'tion  to  be  determined  is  as  to  whether  this 
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instruction  is  correct  as  an  abstract  proposition  of  law.  We 
are  impressed  with  the  idea  that  in  giving  this  instruction  the 
learned  trial  judge  was  influenced  by  the  doctrine  set  forth  in 
the  syllabus  of  the  case  of  Oliver  v.  Hawley,  5  Neb.  i39,  but 
a  careful  examination  of  the  issues  determined  in  that  case 
leads  to  the  view  that  it  is  easily  distinguishable  in  principle 
from  the  issues  presented  in  the  case  at  bar.  In  the  case  of 
Oliver  v.  Hawley,  5  Neb.  439,  the  issues  arose  on  a  contract 
for  the  purchase  of  flaxseed  sold  by  sample,  and  no  question 
of  warranty  was  involved  in  the  controversy.  The  answer  con- 
tained a  counterclaim  for  damages  to  the  farm  and  crops  on 
account  of  the  growth  of  mustard  from  seed  intermixed  with 
the  flaxseed.  The  evidence  showed  that  the  defendant  knew 
that  the  mustard  seed  was  mixed  with  the  flaxseed  at  the  time 
he  sowed  it.  'In  determining  the  question  in  this  case  the 
court  quoted  with  approval  the  rule  announced  in  Passinger 
V.  Thorburn,  34  N.  Y.  634,  90  Am.  Dec.  753,  in  which  the 
defendant  had  sold  cabbage  seed  under  an  express  warranty  that 
it  was  a  seed  of  a  variety  known  as  "Bristol  cabbage,'^  which 
it  proved  not  to  be,  and  in  which  the  damages  were  held  to 
be  the  value  of  a  crop  such  as  should  have  been  produced  by 
the  seed  if  it  had  conformed  to  the  warranty,  deducting  the 
expense  of  raising  the  crop  and  the  value  of  the  one  in  fact 
raised.  The  court  then  says :  "But  I  think  that  no  case  can 
be  found  in  which  consequential  damages  have  been  recovered 
where  a  party,  as  in  this  case,  had  knowledge  ^"^^  of  the  in- 
ferior character  of  the  seed  before  sowing  the  same;  in  such 
case,  the  party  furnishing  the  seed  is  not  liable  for  damages 
resulting  to  either  the  crop  or  the  land  in  consequence  of  the 
use  of  such  inferior  seed."  While  we  think  that  the  conclusion 
reached  in  the  case  just  quoted  from  was  sound  and  logical 
and  fully  supported  by  the  facts  then  in  issue,  yet  we  think 
the  issues  in  the  case  at  bar,  as  tendered  by  the  defendant's 
answer  and  his  evidence,  bring  it  within  the  rule  of  Passinger 
V.  Thorburn,  34  N.  Y.  634,  90  Am.  Dec.  753;  and  as  there 
was  no  claim  for  consequential  damages  to  the  crop  or  the  land 
of  the  defendant  in  the  case  at  bar  on  account  of  noxious  seeds, 
and  because  there  was  no  evidence  tending  to  show  that  the 
defendant  had  knowledge  of  the  alleged  inferior  quality  of  the 
seed  before  he  planted  it,  we  think  that  the  court  erred  in  at- 
tempting to  apply  the  doctrine  in  the  case  of  Oliver  v.  Hawley, 
6  Neb.  439,  to  the  case  at  bar.  Even  granting  that  there  nad 
been  testimony  tending  to  show  that  the  defendant  discovered 
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the  inferior  quality  of  the  seed  before  planting  it,  yet,  if  the 
seed  had  been  warranted,  as  defendant  claims  it  was,  he  would 
still  have  had  the  right  to  have  retained  the  seed,  and  to  have 
recovered  in  damages  the  difference  between  the  market  price  of 
the  seed  he  received  and  the  purchase  price  of  such  seed  as  he 
alleges  was  warranted  to  him. 

As  this  case  will  have  to  be  tried  again,  we  think  it  will  be 
well  to  suggest  that  the  eighth  paragraph  of  instructions  given 
by  the  court  on  its  own  motion  tenders  an  issue  which  is  not 
supported  by  the  pleadings,  and  that  it  should  not  be  given 
on  a  retrial  of  this  case. 

It  is  therefore  recommended  that  the  judgment  of  the  dis- 
trict court  be  reversed,  and  that  this  cause  be  remanded  for 
further  proceedings. 

Sedgwick  and  Pound,  CC,  concur. 

By  the  Court.  For  the  reasons  set  forth  in  the  foregoing 
opinion,  the  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded. 


If  Seed  is  Warranted  as  to  quality,  and  the  vendor  knows  the  use 
to  be  made  of  it,  he  is  answerable  for  the  difference  between  the 
value  of  the  product  of  the  seed  sold  and  the  value  of  the  product 
that  would  have  resulted  had  the  seed  corresponded  to  the  warranty: 
Wolcott  V.  Mount,  38  N.  J.  L.  496,  20  Am.  Eep.  425,  36  N.  J.  L.  262, 
13  Am.  Eep.  438;  White  v.  Miller,  71  N.  Y.  118,  27  Am.  Rep.  13,. 
78  N.  Y.  393,  34  Am.  Rep.  544.  See,  also,  Eeiger  v.  Worth,  127  N.  V.. 
230,  80  Am.  St.  Rep.  798,  37  S.  E.  217;  Long  v.  Pruyn,  128  Mich.  57, 
87  N.  W.  88,  92  Am.  St.  Rep.  443,  and  cases  cited  in  the  cross-refer- 
ence note  thereto. 


CITY  OF  LINCOLN  v.  JANESCH. 

[63  Neb.  707,  89  N.  W.  280.] 

MUNICIPAL  CORPORATIONS— Repair  of  Sidewalk— Lia- 
bility of  Lot  Owner. — The  duty  of  repairing  sidewalks  may  be  law- 
fully imposed  on  adjacent  lot  owners,  and  they  may  be  held  liable 
according  to  the  intention  of  the  legislature  for  all  the  consequences 
of  their  defaults  in  that  respect,     (p.  480.) 

MUNICIPAL  CORPORATIONS— Repair  of  Sidewalks— Snow 
and  Ice — Liability  of  Lot  Owners. — A  statute  imposing  upon  owners 
and  occupants  of  city  lots  the  duty  of  keeping  the  sidewalks  adja- 
cent to  their  premises  in  repair  and  free  from  snow  and  ice  is  con- 
stitutional and  a  legitimate  exercise  of  the  state  police  power,  (p. 
480.) 
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MUNICIPAL  CORPORATIONS— Siflewalks—LialDility  of 
Abutting  Owners. — A  statute  conferring  upon  city  authorities  com- 
plete jurisdiction  and  control  over  streets  and  <eidewalks,  requiring 
adjacent  owners  or  occupiers  of  lots  to  build  and  repair  sidewalks  in 
compliance  with  notice  from  the  city  authoritiesr,  and  making  such 
owners  or  occupiers  liable  for  all  damages  resuJting  from  defective 
sidewalks,  does  not  impose  upon  them  an  absolute  duty  to  repair 
upon  their  own  motion,  but  only  the  duty  to  repair  after  notic© 
from  the  city  authorities,     (p.  483.) 

J.  E.  Webster,  J.  P.  Maule  and  E.  C.  Strode,  for  the  appel- 
lant. 

S.  B.  Pound  and  R.  Pound,  for  the  appellee. 

^»»  SULLIVAN,  C.  J.  The  action  was  brought  by  the  city 
of  Lincoln  against  Edward  Janesch  in  the  district  court  of 
]  Lancaster  county  and  was  grounded  upon  the  alleged  failure 
of  defendant  to  repair  a  sidewalk  on  a  public  street  adjoining 
his  lot.  The  petition  in  substance  avers  that  the  sidewalk 
contiguous  to  defendant's  property  had  become  defective  and 
that  it  was  defendant's  duty  to  repair  it;  that  this  duty  was 
neglected;  that,  by  reason  of  the  defect  in  the  walk,  one  Solo- 
mon Greenstone  sustained  an  injury,  on  account  of  which  he 
sued  the  city  and  recovered  judgment.  The  court  held,  on 
demurrer,  that  these  facts  were  not  sufficient  to  constitute  a 
cause  of  action  and  gave  judgment  on  the  merits  in  favor  of 
defendant.  It  is  not  claimed  that  the  facts  pleaded  show  that 
Janesch  was  guilty  of  affirmative  negligence,  such  as  would, 
according  to  the  principles  of  the  common  law,  make  him  liable 
to  Greenstone,  or  liable  over  to  the  city;  but  it  is  insisted  that 
a  right  of  action  for  passive  negligence  is  expressly  given  by 
the  following  provision  of  the  city  charter:  "It  is  hereby  made 
the  duty  "^^^  of  all  real  estate  owners  and  occupants  to  keep 
the  sidewalk  alongside,  or  in  front  of,  the  same  in  good  repair 
and  free  from  snow  and  ice,  and  other  obstructions,  and  they 
shall  be  liable  for  all  damages  or  injuries  occasioned  by  rea- 
son of  the  defective  condition  of  any  such  sidewalk."  The 
validity  of  this  provision,  in  so  far  as  it  undertakes  to  make 
the  lot  owner  liable  for  all  damages  occasioned  by  reason  of 
the  defective  condition  of  an  adjacent  sidewalk,  is  the  first 
question  discussed  by  counsel.  It  seems  to  be  quite  evident 
that  the  statute  is  referable  to  the  police  power  of  the  state^ 
and  should  be  sustained  as  an  exercise  of  that  power  by  wliicb 
both  persons  and  property  are  subjected  to  all  kinds  of  re- 
straints and  burdens  for  the  convenience,  comfort  and  safety- 
of  society.     Statutes  requiring  owners  and  occupants  of  lota 
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bordering  on  public  streets  to  remove  snow  and  ice  from  their 
respective  sidewalks  have  been  upheld  in  Massachusetts  and 
New  York:  In  re  Goddard,  16  Pick.  504,  28  Am.  Dec.  259; 
Village  of  Carthage  v.  Frederick,  122  N.  Y.  268,  19  Am.  St. 
!Rep.  490,  25  N.  E.  480.  A  contrary  conclusion,  however,  was 
reached  in  Gridley  v.  City  of  Bloomington,  88  111.  554,  30 
Am.  Eep.  566,  and  this  conclusion  was,  by  an  almost  evenly 
•divided  court,  adhered  to  in  City  of  Chicago  v.  O'Brien,  111 
111.  532,  53  Am.  Eep.  640.  In  Eeinken  v.  Fuehring,  130  Ind. 
382,  30  Am.  St.  Eep.  247,  30  N.  E.  414,  it  was  held  that  a 
«tatute  charging  upon  property  owners  the  expense  of  sweep- 
ing adjacent  streets  was  valid;  and  in  Mayor  etc.  v.  Maberry, 
6  Humph.  368,  44  Am.  Dec,  315,  an  abutter  was  held  per- 
sonally liable  for  the  cost  of  laying  a  new  sidewalk.  In  Wis- 
consin and  Michigan  it  has  been  assumed,  without  discussion, 
that  the  duty  of  repairing  sidewalks  may  be  imposed  on  lot 
owners  and  that  such  owners  may  be  held  liable,  according  to 
the  intention  of  the  legislature,  for  all  the  consequences  of 
their  defaults :  Hiner  v.  City  of  Fond  du  Lac,  71  Wis.  74,  30 
N.  W.  632;  Morton  v.  Smith,  48  Wis.  265,  33  Am.  Eep.  811,  4 
N.  W.  330;  Henker  v.  City  of  Fond  du  Lac,  71  Wis.  616, 
38  N.  W.  187;  Woodward  v.  City  of  Boscobel,  84  Wis.  226, 
54  N.  W.  332 ;  Toutloff  v.  City  of  Green  Bay,  91  Wis.  490,  65 
N.  W.  168;  Selleck  v.  Tallman,  93  Wis.  246,  67  N.  W.  36; 
ciity  of  Detroit  v.  Chaffee,  70  Mich.  80,  37  N.  W.  882 ;  Lynch 
V.  Hubbard,  101  Mich.  43,  59  N.  W.  443.  If  lot  owners  may 
be  required  by  the  legislature  "^^^  in  the  exercise  of  the  police 
power  of  the  state,  to  remove  snow  and  ice  from  the  adjacent 
fitreets,  there  would  seem  to  be  no  very  good  reason  why  they 
may  not  be  also  required  to  remedy  defects  in  adjacent  side- 
walks. The  demands  of  public  interest  are  no  stronger  in  one 
<;ase  than  in  the  other,  and,  as  was  said  by  Mr.  Justice  Brown 
in  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  Eep.  499,  the 
legislature  is  vested  with  a  large  discretion,  not  only  to  de- 
termine what  the  interests  of  the  public  require,  but  what 
measures  are  necessary  to  protect  such  interests.  Our  conclu- 
sion upon  this  branch  of  the  case,  based  upon  the  decisions 
cited  and  many  other  authorities  which  we  have  resulted,  among 
them  being  Town  of  Macon  v.  Patty,  57  Miss.  378,  34  Am. 
Eep.  451,  Sands  v.  City  of  Eichmond,  31  Gratt.  571,  31  Am. 
Eep.  742,  Cooley  on  Taxation,  2d  ed.,  588,  Burroughs  on 
Taxation,  494,  is  that  the  provision  of  the  Lincoln  charter 
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above  set  out  was  enacted  for  the  convenience  and  safety  of 
the  public,  and  is  unaffected  by  constitutional  limitations  upon 
the  power  of  taxation. 

But  while  we  are  convinced  that  the  provision  is  valid,  and 
that  it  imposes  a  duty  primarily  for  the  benefit  of  the  pub- 
lic, but  ultimately  for  the  advantage  of  the  city,  we  are  not 
persuaded  that  the  petition  states  a  cause  of  action,  or  that 
the  judgment  in  favor  of  the  defendant  is  wrong.  The  clause 
upon  which  the  city  relies  must  be  read  in  the  light  of  other 
provisions  of  the  charter.  Standing  alone,  and  considered  by 
itself,  the  clause  in  question  would  seem  to  impose  on  the 
lot  owner  the  duty  of  determining  for  himself  and  at  his  peril, 
when  and  how  and  with  what  materials  a  sidewalk  should  be 
repaired;  it  would  seem  to  confer  upon  him  authority  to  take 
possession  of  the  walk  and  turn  travelers  into  the  street  when- 
ever in  his  judgment  repairs  are  needed.  It  is  almost  incon- 
ceivable, and  we  cannot  believe,  that  the  legislature  intended 
to  commit  any  of  these  matters  to  the  discretion  of  the  prop- 
erty owner.  Sections  31  and  34  of  the  charter  (Comp.  Stats. 
1895,  c.  13a,  art.  1),  are  as  follows: 

"Sec.  31.  The  street  commissioner  shall  be  subject  to  the 
'^^^  orders  of  the  mayor  and  council,  have  general  charge,  di- 
rection and  control  of  all  work  in  the  streets,  sidewalks,  cul- 
verts and  bridges  of  the  city  except  matters  in  charge  of  the 
board  of  public  works,  and  shall  perform  such  other  duties  as 
the  council  may  require." 

"Sec.  34.  The  mayor  and  council  shall  have  the  care,  super- 
vision, and  control  of  all  public  highways,  bridges,  streets,  al- 
leys, public  squares,  and  commons  within  the  city,  and  shall 
cause  the  same  lo  be  kept  open  and  in  repair  and  free  from 
nuisances." 

Section  67  provides  that  the  city  authorities  may  require  and 
regulate  the  construction  of  sidewalks,  and  that  such  walks 
shall  be  constructed  of  such  width  and  materials  as  the  coun- 
cil may  determine;  that  the  authorities  may  take  up  and  re- 
move all  walks  not  laid  in  conformity  to  the  rules  and  regu- 
lations which  the  council  may  adopt.  It  is  further  provided 
that,  "in  case  any  property  owner  shall  refuse  or  neglect  tc 
repair  the  sidewalk  adjacent  to  his  property  within  two  day.'* 
after  being  notified  so  to  do  in  the  manner  prescribed  by  ordi' 
nance,  the  proper  officer  may  cause  said  walk  to  be  repaired, 
and  shall   report   the  cost  thereof  to   the  council,  when  th€ 
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same   may  be  assessed   against   such   property."     Considering 
statutory  provisions  quite  similar  to  these,  the  supreme  court 
of  New  York,  in  City  of  Rochester  v.  Campbell,  123  N.  Y. 
415,  20  Am.  St.  Rep.  760,  25  N.  E.  939,  speaking  by  Ruger, 
J.,  said:  "It  cannot  be  supposed  that  the  legislature  intended 
to  impose  an  absolute  duty  to  repair  upon  an  individual  who 
could  not  exercise  it  except  under  the  control  of  another.     That 
the  primary  duty  rests  upon  the  municipality,  notwithstanding 
a  duty  has  also  been  imposed  upon  property  owners,  has  been 
decided  in  this  court,  and  it  is  inconsistent  with  this  duty  and 
the  control  which  the  municipality  has  of  the  streets  to  sup- 
pose that  it  was  intended  to  impose  a  primary  duty  also  upon 
the   property   owners.     The   two    obligations    are   inconsistent 
with   each  other  and  can  lead  only  to  confusion  and  delay 
in   the   performance   of   a   public   service.     The   existence   of 
an  absolute  power  of  control  in  one  party,  and  an  imperative 
^^  obligation  to   repair  in   another   is   impossible.     The   ob- 
ligation to-  repair  is  necessarily  subservient  to  the  other,  and 
must  be  performed  or  neglected  at  the  will  and  pleasure  of 
the  party  having  the  right  of  control.     There  is  no  divided 
duty  here.     The  obligation  to  keep  the  streets  and  highways 
in  repair  rested  on  the  towns.     They  could  always  perform  this 
duty  through  the  agency  of  others,  and  for  the  purpose  of 
enabling  them  to  do  so  they  could,  in  specific  cases,  impose 
its  performance  on  the  lot  owners,  or  compel  them  to  pay  the 
expense  the  town  was  subjected  to  in  case  it  performed  the 
duty,  but  the  paramount  obligation  always  rested  upon  the 
corporation,"     The  same  question  was  before  the  supreme  court 
of  Wisconsin  in  Toutloff  v.  City  of  Green  Bay,  91  Wis.  490, 
65   N.   W.    168.     In  the   course   of  the   opinion,   written   by 
Winslow,  J.,  it  is  said:  "Again,  the  lot  owner  has  no  choice 
as  to  the  kind  of  repairs.     It  is  very  evident  that  the  kind 
of  repairs  to  be  made,  and  the  material  to  be  used,  are  under 
the  control  of  the  street  superintendent.     If  a  lot  owner  pro- 
ceeds of  his  own  motion  to  repair,  the  street  superintendent 
may  stop  him,  compel  him  to  change  or  remove  what  he  has 
done,  and  require  him  to  repair  differently.     Surely,  if  the  lot 
owner  must  repair  of  his  own  motion,  and  owes  that  duty  to 
every  passer-by,  on  pain  of  damages  for  injuries,  he  ought  to 
know  definitely  what  he  is  to  do.     He  can  hardly  owe  a  definite 
duty  when  he  has  no  means  of  knowing  how  to  discharge  it.'* 
The  cases  from  which  we  have  quoted  do  not,  it  is  true,  ex- 
pressly decide  the  question  we  are  now  considering,  but  they 
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give  strong  and  convincing  reasons  why  it  should  be  resolved  in" 
favor  of  the  defendant;  and  the  Wisconsin  case  discredits  pre- 
vious decisions  (Hiner  v.  City  of  Fond  du  Lac,  71  Wis.  74,  36 
N.  W.  032,  and  Woodward  v.  City  of  Boscobel,  84  Wis.  22G, 
54  N.  W.  332)  in  which  it  was  held,  or  intimated,  that  a 
charter  provision,  like  that  upon  which  the  plaintiff  relies,  im- 
posed on  the  lot  owner  a  duty  to  repair  without  any  action  on 
the  })art  of  the  city.  It  must,  of  course,  be  presumed  in  con- 
struing the  statute,  that  the  legislature  did  not  act  blindly  or 
arbitrarily,  "^^^  but  rather  that  it  had  a  reasonable  and  prac-^ 
tical  plan  for  the  accomplishment  of  its  purpose — a  scheme*- 
which,  in  view  of  the  paramount  authority  of  the  city  over- 
its  streets  and  sidewalks  at  all  times,  would  be  capable  of ' 
producing  harmony  of  action  and  logical  results.  Municipal' 
corporations  in  this  state  owe  to  the  public  the  duty  of  keep- 
ing their  streets  and  sidewalks  safe  and  fit  for  use  (Davis  v. 
City  of  Omaha,  47  Neb.  836,  66  N.  W.  859 ;  City  of  Lincoln 
V.  O'Brien,  56  Neb.  761,  77  N.  W.  76)  ;  and,  if  they  would  take 
advantage  of  a  statute  enacted  for  the  purpose  of  enabling  them 
to  transfer  this  burden  to  individual  property  owners,  it  is 
but  just  and  right  that  they  should  be  required  to  exercise  their 
superior  authority  in  determining  the  necessity  for  making  re- 
pairs and  to  give  notice  of  their  determination.  It  would  be 
strange  legislation,  indeed,  which  would  not  permit  a  city  tor 
charge  the  owner  of  property  abutting  on  the  street  with  the 
trifling  expense  of  repairing  a  sidewalk,  unless  due  notice 
to  repair  had  been  first  given,  but  which  would,  without  such 
notice,  permit  it  to  recover  all  the  damages  which  it  had  suffered 
in  consequence  of  the  failure  to  repair. 

The   district  court,   in   our   opinion,   reached   a  right   con- 
clusion and  its  judgment  is  therefore  affirmed. 

Holcomb,  J.     I  concur  in  the  judgment  of  affirmance. 


An  Abutting  Property  Owner  is  not  under  any  common-law  duty 
to  keep  the  sidewalk  in  front  of  his  premises  in  repair  and  safe  for 
the  public:  Baustian  v.  Young,  162  Mo.  317,  75  Am.  St.  Kep.  462, 
53  S.  W.  921.  And  although  a  city  may  by  ordinance  impose  upon 
him  the  duty  of  constructing  and  keeping  the  sidewalk  in  repair 
and  free  from  ice  and  snow,  and  the  ordinance  declares  a  penalty  for 
its  violation,  or  declares  that  the  repairing  or  construction  may  be 
done  by  the  city  at  his  expense  if  he  fails  to  act,  still  the  city  re- 
mains liable  to  third  persons  for  injuries  suffered  from  the  unsafe 
condition  of  the  sidewalks.  The  lot  owner  is  not  liable  to  such  per- 
sons, nor  can  the  city  recover  from  him  damages  which  it  has  been 
compelled  to  pay  to  them.    See  the  monographic  note  to  Browning  v. 
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:  Springfield,  63  Am.  Dec.  355-357;  Wilhelm  v.  Defiance,  58  Ohio  St.  56, 
65  Am.  St.  hep.  745,  50  N.  E.  18;  Betz  v.  Limingi,  46  La.  Ann.  1113, 
49  Am.  St.  Rep,  344,  15  South.  385;  St.  Louis  v.  Connecticut  etc. 
Ins.  Co.,  107  Mo.  92,  20  Am.  St.  Rep.  402,  17  S.  W.  637;  Rochester  v. 

-^Campbell,  123  N.  Y.  405,  20  Am.  St.  Eep.  760,  25  N.  E.  937. 


BAKER  V.  UNION  STOCKYARDS  NATIONAL  BANK. 

[63  Neb.  801,  89  N.  W.  269.] 

JUBISDICTION— Special  Appearance— Waiver.— If  a  defend- 
ant claims  that  the  court  has  acquired  no  jurisdiction  over  his  person, 
by  reason  of  defects  or  irregularities  in  the  process  or  service 
thereof,  his  remedy  is  by  special  appearance  and  objection  to  the  juris- 
diction, and  if  he  goes  further,  and  enters  a  general  appearance, 
■or  invokes  the  powers  of  the  court  for  any  purpose  other  than 
Cjuashing  the  pretended  process,  or  service  thereof,  the  defects  are 
waived,     (p.  485.) 

JURISDICTION— Special  Appearance — ^Answer— Privilege.— 
If  the  defendant  is  privileged  from  suit  in  the  county  where,  or  at 
the  time  when,  he  is  sued,  he  may  set  up  want  of  jurisdiction  by 
answer  along  with  any  other  defenses  he  may  have  without  first 
oiaking  special  appearance  to  object  to  the  jurisdiction,  but  in  such 
aase  he  must  plead  want  of  jurisdiction  as  soon  as  called  •  upon  to 
answer,  and  if  he  answers  without  so  doing  he  waives  want  of  juris- 
diction and  cannot  afterward  make  that  defense  in  an  amended 
answer,     (p.  486,) 

NEGOTIABLE  INSTRUMENTS— Accommodation  Paper— De- 
fenses— Indorsee. — The  fact  that  a  note  was  executed  by  way  of  ac- 
commodation is  a  good  defense  against  the  payee,  but  not  as  against 
the  indorsee,  from  whom  the  money  was  obtained  by  virtue  thereof, 
even  though  he  had  notice  of  the  relations  of  the  parties  to  each 
other,     (p.  487.) 

NEGOTIABLE  INSTRUMENTS— Consideration.— If  money  is 
advanced  upon  the  representation  and  in  the  expectation  that  a  per- 
son named  will  sign  a  note  given  therefor,  and  he  afterward  signs  it, 
ithere  is  sufficient  consideration  for  the  note.     (p.  487.) 

EVIDENCE— Joint    Enterprise— Statement    of    One    Party.— 

■Statements  of  one  of   the  parties  to  a  joint   enterprise  made  whiJe 

borrowing  money  to  be  used  and  which  is  used  therein,  and  as  part 

of  the  transaction,  are  admissible  against  the  other  parties  to  the 

enterprise,     (p.  487.) 

.'Hall  &  McCnlloch,  for  the  appellant.' 

'Kennedy  &  Learned,  for  the  appellee. 

^802  porgND,  C.  The  Union  Stockyards  National  Bank  of 
South  Omaha  sued  Baker  and  one  Frazier  upon  a  note  made 
'hy  Baker  to  J^razier,  and  by  the  latter  indorsed  and  delivered 
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to  the  bank.  Service  was  had  upon  Frazier  by  leaving  a  copy 
at  his  usual  place  of  residence  in  Douglas  county  and  an  alias^ 
summons  issued  thereupon  to  Buffalo  county  and  was  served 
upon  Baker.  The  latter  appeared  and  answered  to  the  mer-^ 
its,  and  afterward,  by  amended  answer,  set  up  as  a  further 
defense  that  the  court  had  acquired  no  jurisdiction  of  his  co- 
defendant,  Frazicr,  for  the  reason  that  the  latter  was  a  resident 
cf  Illinois,  and  had  no  residence  in  Douglas  county  at  the  time- 
of  the  service  of  summons.  At  the  trial  the  court  directed 
a  verdict  for  the  ***^  bank,  and  the  judgment  rendered  thereoa 
has  come  before  us  on  error. 

A  succession  of  well-considered  cases  has  settled  the  law  in 
this  state  as  to  the  proper  practice  where  want  of  jurisdiction 
over  the  person  of  a  defendant  is  asserted.  If  a  defendant 
claims  that  the  court  has  acquired  no  jurisdiction  over  his  per- 
son, by  reason  of  defects  or  irregularities  in  the  process,  or 
service  thereof,  his  course  is  by  special  appearance  and  ob- 
jections to  the  jurisdiction;  and  if  he  goes  further,  and  enters 
a  general  appearance,  or  invokes  the  powers  of  the  court  for 
any  other  purpose  than  quashing  the  pretended  process,  or  ser- 
vice thereof,  the  defects  are  waived :  Omaha  Loan  etc.  Sav. 
Bank  v.  Knight,  50  Neb.  342,  69  N.  W.  933;  Ley  v.  Pilger, 
59  Neb.  561,  81  N.  W.  507.  But  where,  for  some  reason,  the 
defendant  is  privileged  from  suit  in  the  county  where  or  at  the 
time  when  he  is  sued,  he  may  set  up  want  of  jurisdiction  by 
answer,  along  with  any  other  defenses  he  may  have:  Hurlburt 
V.  Palmer,  39  Neb.  158,  57  N.  W.  1019 ;  Anheuser-Busch  Brew- 
ing Assn.  V.  Peterson,  41  Neb.  897,  60  N.  W.  375 ;  Herbert  v. 
Wortendyke,  49  Neb.  182,  68  N.  W.  350;  Barry  v.  Wachosky,  57 
Neb.  534,  535,  77  N.  W.  1080;  Goldstein  v.  Fred  Krug  Brewing 
Co.,  62  Neb.  728,  87  N.  W.  958.  While  in  several  of  these  cases 
the  defendant  first  made  a  special  appearance  and  objections 
to  the  court's  jurisdiction  over  him,  and,  after  these  were  over- 
ruled, set  up  the  defense  in  his  answer,  we  do  not  think  such 
course  is  required  in  cases  of  this  character.  No  special  ap- 
pearance or  preliminary  objections  were  made  in  Hurlburt  v» 
Palmer,  39  Neb.  158,  59  N.  W.  1019,  or  Herbert  v.  Worten- 
dyke, 49  Neb.  182,  68  N.  W.  350,  and  the  provisions  of  sec- 
tions 94  and  96  of  the  Code  of  Civil  Procedure,  taken  together, 
would  seem  to  make  it  clear  that  they  were  not  required :  See, 
also,  Kyd  v.  Exchange  Bank  of  Portland,  56  Neb.  557,  76  N. 
W.  1058.  If  such  a  defense  is  waived  if  not  set  up  in  the 
answer,  it  follows  that  the  defense  is  not  waived  when  set  up 
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by  answer,  and  therefore  that  it  is  not  waived  by  any  pre- 
liminary steps  required  before  raising  it  in  the  prescribed  way. 
That  such  is  the  proper  construction  of  the  code  is  apparent 
upon  consideration  of  the  practice  prior  to  the  code,  and  **** 
n  comparison  with  the  holdings  of  other  courts:  Eeinstadler  v. 
Eeevcs,  33  Fed.  308;  Ward  v.  George,  1  Bush,  357;  Wabash  W. 
IL  Co.  V.  Brow,  164  U.  S.  271,  17  Sup.  Ct.  Rep.  126;  Na- 
tional Ace.  Soc.  V.  Spiro,  16-i  U.  S.  281,  17  Sup.  Ct.  Rep. 
J)96.  But  while  the  defense  set  up  in  the  amended  answer 
was  one  that  might  properly  be  raised  by  answer  in  conjunc- 
tion with  other  defenses,  and  while  no  preliminary  objections 
were  necessary  to  enable  it  to  be  so  raised,  we  think  it  is  the 
<3Lity  of  a  defendant  in  such  cases  to  plead  the  want  of  ju- 
risdiction as  soon  as  called  upon  to  answer.  If  he  answers 
without  so  doing,  we  think  he  cannot  afterward  make  the  de- 
fense in  an  amended  answer.  Section  96  of  the  Code  of 
Civil  I'rocedure  provides  that,  if  the  objection  is  not  taken 
by  answer,  "the  defendant  shall  be  deemed  to  have  waived  the 
same."  Answering  without  taking  this  objection,  then,  was 
a  waiver,  and  a  waiver  of  such  an  objection  must  operate  once 
for  all.  Having  waived  the  objection,  and  by  his  answer 
acquiesced  in  the  suit  in  a  county  other  than  that  where  he 
was  amenable  to  service  of  process,  he  could  not  raise  it  at 
any  subsequent  stage  of  the  proceedings. 

As  the  court  directed  a  verdict  for  the  bank,  we  must  take 
Baker's  version  of  the  transaction  in  question  as  the  m.easure 
of  his  liability.  His  claim,  in  substance,  is  that  he,  with  Frazier 
and  one  McPherson,  cashier  of  the  bank,  entered  into  an  ar- 
rangement for  buying,  feeding  and  shipping  cattle,  whereby 
Baker  was  to  furnish  one-half  of  the  moneys  required,  and 
Frazier  and  McPherson  the  other  half;  that  in  order  to 
raise  their  share  of  the  money  Frazier  and  McPherson, 
borrowed  it  of  the  bank  upon  a  note  signed  "J.  K. 
Baker  &  Co.,"  by  Frazier,  and  sent  a  blank  note  to  Baker 
for  his  signature;  that  this  note  was  filled  in  as  payable 
to  Frazier,  and  by  him  indorsed,  and  put  in  the  bank  in 
lieu  of  the  one  first  given.  This  note  Baker  afterward 
renewed.  He  contends  that  it  was  a  mere  accommodation 
to  enable  Frazier  and  McPherson  to  raise  the  money  they 
bad  agreed  to  contribute,  and  that,  as  McPherson  was  its 
cashier,  the  bank  is  chargeable  with  his  ^^^  knowledge  of  the 
relation  of  the  parties  thereto.  But  McPherson  is  not  the  bank. 
WTiatevcr  might  be  the  rule  applicable  to  a  suit  in  which  he 
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claimed  as  indorsee,  in  this  case  the  bank  has  parted  with  its 
money  for  this  accommodation  note;  and  the  defense  is  nrp-od, 
Dot  against  the  payee  for  whose  accommodation  it  was  made, 
or  an  indorsee  also  accommodated  thereby,  but  against  an  in- 
dorsee from  whom  money  was  obtained  thereon.  That  a  prom- 
issory note  was  executed  by  way  of  accommodation  is  a  good 
defense  as  against  the  payee,  but  not  as  against  the  indorsee, 
from  whom  money  was  obtained  by  virtue  thereof,  even  though 
he  had  notice  of  the  relation  of  the  parties  to  each  other: 
Penn  Safe  Deposit  etc.  Co.  v.  Kennedy,  175  Pa.  St.  160,  34 
Atl.  659;  Cole  v.  Cushing,  8  Pick.  (Mass.)  47,  48.  That  Mc- 
Pherson  was  cashier  could,  at  most,  but  charge  the  bank  with 
what  he  knew.  It  does  not  identify  one  with  the  other.  The 
corporation  is  a  person  distinct  from  its  officers:  Huhmhrpvs 
V.  McKissock,  140  U.  S.  304,  11  Sup.  Ct.  Rep.  1022.  Hence, 
while,  as  far  as  Frazier  or  McPherson  are  concerned,  there  would 
le  no  consideration  for  the  note,  yet,  as  it  was  given  to  be 
nsed  by  them  in  raising  money,  and  they  so  used  it,  the 
furnishing  of  the  money  to  Frazier,  or  to  Frazier  and  Mc- 
Pherson, by  an  indorsee,  is  a  consideration,  and  the  note  is 
enforceable  by  such  indorsee,  though  it  knew  the  purpose 
for  which  the  note  was  given.  Nor  do  we  think  it  matters 
that  in  this  case  the  money  was  loaned  before  Baker  signed 
the  note,  so  long  as  it  appears  that  the  loan  was  made  on  the 
representation  and  in  the  expectation  that  he  would  sign  the 
note  given  and  he  did  afterward  sign  a  note  which  was  used 
to  take  it  up.  A  case  of  this  kind  was  presented  in  Steers  v. 
Holmes,  79  Mich.  430,  44  N.  W.  922. 

There  are  several  assignments  of  error  in  rulings  upon 
evidence.  These  are  based  on  the  admission  of  tostimonv  as 
to  the  circumstances  surrounding  the  execution  of  the  note 
■feigned  by  J.  K.  Baker  &  Co.,  which  was  taken  up  by  the  ac- 
commodation note  of  which  the  one  in  suit  is  a  ^^^  renewal, 
and  as  to  Frazier's  statements  while  procuring  the  loan  and 
executing  the  note.  The  circumstances  testified  to  are  material 
to  show  the  relation  of  the  indorsee  to  the  paper  here  in  suit. 
The  statements  of  Frazier  were  to  the  effect  that  Baker  was 
absent,  that  Frazier  would  make  a  note  temporarily,  and  that 
«uch  note  would  be  taken  by  one  signed  by  Baker,  secured 
by  a  mortgage  on  some  cattle,  as  soon  as  the  papers  coiiKl  be 
€xecut(>d  by  tlie  latter.  The  money  was  sent  to  Bakor,  aud  was 
\ised  in  the  purchase  of  cattle,  and  he  signed  the  papers  as 
I'razicr  had   rrpifoLiittd  he   would.     Taking  Biiia.r"s  own  vlt- 
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sion,  the  statements  of  Frazier,  one  of  the  parties  to  the  ad- 
mitted joint  enterprise,  made  while  borrowing  money  to  be 
used  in,  and  which  was  used  in,  such  enterprise,  and  as  a  part 
of  the  transaction,  were  admissible. 

We  recommend  that  the  judgment  be  affirmed. 

Sedgwick  and  Oldham,  CO.,  concur. 

By  the  Court.     For  the  reasons  stated  in  the  foregoing  opin- 
ion the  judgment  of  the  district  court  is  affirmed. 

A  Party  may  Appear  Specially  in  an  action  for  the  purpose  of  hav- 
ing the  service  of  summons  upon  him  vacated,  without  giving  the 
court  jurisdiction  to  render  judgment  against  him:  White  v.  John- 
son, 27  Or.  282,  50  Am.  St.  Eep.  726,  40  Pac.  511.  Appearance  by- 
answer,  which  simply  protests  against  the  exercise  of  jurisdiction, 
is  not  such  an  appearance  as  waives  the  objection:  Chubbuck  v. 
Cleveland,  37  Minn.  466,  5  Am.  St.  Eep.  864,  35  N.  W.  362.  But 
though  the  defendant  attempts  first  by  motion  and  then  by  plea  to 
quash  the  service  of  summons,  if  on  such  motion  and  plea  bein^ 
determined  against  him  he  subsequently  answers  to  the  merits,  such 
answer  waives  any  defects  in  the  service:  Union  Pac.  (Jo.  v.  De 
Busk,  12  Colo.  294,  13  Am,  St.  Eep.  221,  20  Pac.  752,  Tiling  a  de- 
murrer to  a  complaint  is  a  full  personal  appearance:  Hollineer  v. 
Eceme,  138  Ind.  363,  46  Am.  St.  Eep.  402,  36  N.  E.  1114.  So  an 
agreement  for  a  continuance  is  equivalent  to  a  general  appearance: 
Baisley  v.  Baisley,  113  Mo.  544,  35  Am.  St.  Eep.  726,  21  S.  W.  29. 
And  a  defendant  in  a  cross-petition  who  files  exceptions  in  open 
court  to  the  commissioner's  report  thereon  thereby  makes  an  ap- 
pearance: Newman  v.  Moore,  94  Ky,  147,  42  Am.  St.  Kep.  343,  21 
S.  W.   759. 

Accommodation  Paper  is  discussed  in  the  monographic  note  to  Al- 
toona  Second  Nat.  Bank  v.  Dunn,  31  Am.  St.  Eep.  745-757;  Klein 
V.  German  Nat.  Bank,  69  Ark.  140,  86  Am.  St.  Eep.  183,  61  S.  W. 
572;  Delaware  County  etc.  Ins.  Co.  v.  Haser,  199  Pa.  St.  17,  85  Am. 
St.  Eep.   763,  48  Atl.   694. 
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LIMEEICK  NATIONAL  BANK  v.  HOWARD. 

[71  N.  H.  13,  51  Atl.  641.] 
NEGOTIABLE  INSTRUMENTS— Conflict  of  Laws.— The  ques- 
tion whether  an  indorsee's  knowledge  of  the  payee's  fraud  in  ob- 
taining an  indorsed  note  was  of  such  character  as  to  constitute  him 
a  holder  with  notice  of  such  fraud  is  governed  by  the  construction 
of  the  contract  in  the  state  where  the  note  is  made  payable,     (p.  490.) 

Eastman  &  Hollis  and  B.  Chellis,  for  the  plaintiffs. 

H.  W.  Parker,  I.  Colby  &  Son,  and  R.  U.  Harvoy,  for  the 
defendants. 

**  WALKER,  J.  Assuming  that  the  notes  were  obtained 
by  Reynolds,  the  payee,  through  fraud  practiced  upon  the  de- 
fendants, the  court  at  the  trial,  in  effect,  ruled  that  there 
was  no  competent  evidence  that  the  plaintiff  had  knowledge  of 
the  fraud  at  the  time  it  took  the  notes,  or  that  it  was  not  a 
bona  fide  holder.  This  result  was  reached  presumably  by  ap- 
plying the  doctrine  of  this  state:  that  mere  suspicion  of  facts, 
which  would  be  a  defense  to  a  note  in  the  hands  of  the  payee, 
is  not  notice  of,  and  does  not  put  the  indorsee  upon  inquiry 
as  to,  such  facts:  Green  v.  Bickford,  60  N.  H.  159.  On  the 
other  hand,  if  the  law  of  Vermont,  where  the  notes  were  pay- 
able, had  been  applied  it  is  conceded  that  the  opposite  result 
would  have  been  reached,  and  the  jury  would  have  been  in- 
structed that  upon  the  evidence  it  was  material  for  them  to  find 
whether  the  plaintiff  took  the  notes  "without  knowledge  of 
facts  and  circumstances  that  would  lead  a  careful  and  prudent 
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man  to  suspect  that  the  paper  was  invalid  as  between  ante- 
cedent parties"  (Limerick  Nat.  Bank  v.  Adams,  70  Vt.  132, 
142,  40  Atl.  166,  168),  on  account  of  the  fraud  practiced  by 
"the  payee  upon  the  defendants.  It  is  admitted  by  both  parties 
that  this  is  a  correct  statement  of  the  law  of  that  state  upon 
tliis  subject.  The  good  faith  universally  required  of  an  in- 
dorsee when  the  maker  raises  the  defense  of  fraud  is  a  question 
for  the  jury  in  Vermont,  in  case  there  is  evidence  tending  to 
^how  that  reasonably  prudent  men,  in  the  same  situation  with 
reference  to  the  facts  and  circumstances,  would  have  suspected 
the  existence  of  the  prior  fraud.  The  knowledge  of  such  sus- 
picious facts  and  circumstances  puts  him  upon  inquiry,  and 
he  is  chargeable  with  the  knowledge  of  such  fraud  by  the  payee 
as  careful  inquiry  would  have  disclosed.  It  is  quite  imma- 
terial whether  this  proposition  of  law  is  or  is  not  sustained  by 
authorities  in  other  jurisdictions,  or  whether  it  is,  or  is  not, 
founded  upon  correct  principle.  It  is  also  unnecessary  to  in- 
stitute an  inquiry  into  the  relative  merits  of  the  conflicting 
■decisions  upon  this  subject  in  this  state  and  in  Vermont. 

The  material  question  is  Avhether  the  law  of  the  place  of 
the  contract — the  place  where  the  contract  was  to  be  performed 
— or  the  law  of  the  forum  shall  determine  the  validity  of  the 
ruling  ordering  a  verdict  for  the  plaintiff.  Does  the  question 
whether  the  plaintiff  was  a  bona  fide  holder  of  the  notes  re- 
late solely  to  the  remedy  and  the  procedure  employed  for  the 
■enforcement  of  the  contract?  If  it  does,  the  law  ml  this  state 
upon  that  subject  must  prevail.  But  if  the  coul/iM'iual  rights 
and  obligations  of  the  parties  are  substantially  involved,  whether 
they  are  made  to  appear  on  the  pleadings  or  in  the  ^Vedence 
iidduced,  it  is  equally  clear  that  the  question  mv.+t  be  deter- 
mined by  the  law  of  Vermont.  A  citation  of  authoriiies  in  sup- 
port of  these  general  propositions  is  ^^  unnecessary.  Thov 
«re  elementary :  New  York  Life  Ins.  Co.  v,  McKellar,  68  N.  H. 
526,  44  Atl.  516. 

The  principal  issue  in  the  case  was  whether  the  plaintiff  was 
^  bona  fide  holder  of  the  notes.  If  it  was  not  such  a  holder,  evi- 
dence of  fraud  which  would  be  a  defense  in  an  action  in  favor  of 
■the  payee  would  be  admissible  in  an  action  of  this  character  in 
iboth  jurisdictions.  This  proposition,  which  is  not  controverted, 
states  with  sufficient  exactness  the  principal  ground  of  defense 
relied  upon  by  the  defendants;  and  while  it  is  not  inaccurate 
"to  say  that,  upon  the  plaintiff's  evidence  and  the  evidence  offered 
hy  the  defendants,  the  question  is  whether  a  finding  that  the 


Ju^y,  1901.]   Limerick  Nat,  Bank  v.  IIowahd.  4D1 

])laintitf  was  not  a  bona  fide  holder  could  be  supported — that  i.s, 
whether  all  the  evidence  is  sufficient  for  that  purpose — tliat 
method  of  stating  the  question  is  liable  to  be  misleading,  and  to 
suggest,  in  the  first  instance,  that  nothing  is  involved  but  matters 
relating  solely  to  the  remedy.  If  the  expression  ''bona  fide 
holder"  had  exactly  the  same  legal  meaning  in  New  Hampshire 
us  in  Vermont,  it  is  not  unlikely  that  this  case  might  present 
nothing  but  a  question  of  the  sufficiency  of  evidence,  which  the 
law  of  the  forum  would  ordinarily  determine :  Wharton  on  Con- 
flict of  Laws,  sec.  752.  The  assumption  that  that  expression  has 
the  same  meaning  in  all  common-law  jurisdictions  is  contrary  to 
the  fact :  Tiedeman  on  Commercial  Paper,  sec.  289.  It  is  ap- 
parent, therefore,  that  before  any  question  of  the  sufficiency  of 
the  evidence  or  the  nature  of  the  remedy  can  arise,  the  terms 
of  the  contract  offered  in  evidence  must  be  determined  and  fully 
understood.  What  are  the  contractual  rights  and  obligations  of 
the  parties,  is  a  fundamental  inquiry  which  "must  generally  be 
settled  before  any  question  of  remedy  arises" :  Carnegie  v.  Mor- 
rison 2  Met.  381,  397. 

This  inquiry  may  properly  be  made  upon  the  pleadings,  if 
sufficicntl}'  specific,  or,  as  in  this  case,  upon  the  evidence.  The 
plaintiff,  as  an  indorsee  of  the  notes,  seeks  to  recover  the  amount 
due  from  the  makers.  The  defendants,  admitting  the  execution 
of  the  notes  so  far  as  this  particular  defense  is  concerned,  say 
that  the  notes  were  obtained  by  the  fraud  of  the  payee;  the 
]daintifL  replies  that  it  gave  full  value  for  the  notes  without 
actual  knowledge  of  the  fraud  claimed  by  the  defendants,  and 
is  therefore  a  bona  fide  holder;  the  defendants  rejoin  that  tlie 
plaintiff  had  knowledge  at  the  time  it  took  the  notes  of  such 
facts  as  would  lead  a  prudent  man  to  suspect  that  they  were  ob- 
tained by  fraud,  and  therefore  it  is  not  a  bona  fide  holder. 
This  formal  manner  of  stating  the  respective  claims  of  the  par- 
ties shows  plainly  that  they  are  at  issue  over  the  definition  of 
a  terra  necessarily  involved  in  the  contract;  and  until  this  is- 
sue is  determined  the  rights  of  the  parties  under  their  contract 
must  remain  obscure  and  doubtful.  *®  The  solution  of  this 
question  depends  primarily  upon  the  legitimate  ascertainment 
of  the  intention  of  the  parties;  and,  as  it  is  plain,  as  a  legal 
proposition,  that  the  contract  was  made  in  view  of  the  law  of 
Vermont,  it  follows  that  the  parties  in  effect  embodied  the  law 
of  that  state  in  their  contract,  and  thereby  furnished  the  evi- 
dence from  which  their  understanding  of  the  meaning  of  "bona 
fide  holder"  must  be  ascertained. 
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If  the  defendants  had  expressly  stipulated  in  the  notes  that 
they  were  not  payable  to  any  indorsee,  even  for  value  and  before 
maturity,  who  at  the  time  of  the  indorsement  should  have  a 
reasonable  suspicion  of  the  fact  that  the  payee  obtained  them 
by  fraud,  the  defendant's  intention  in  this  respect  would  not 
be  more  clearly  expressed  than  it  is  by  the  payee's  blank  indorse- 
ment of  the  notes  to  the  plaintiff.  The  defendants  intended  to 
subject  themselves  to  such  contractual  liabilities,  and  such  only, 
(and  the  plaintiff  intended  to  assume  as  indorsee  such  con- 
tractual duties,  and  such  only,  as  are  involved  in  the  construc- 
tion of  a  blank  indorsement  of  a  negotiable  promissory  note 
by  the  law,  not  of  New  Hampshire,  but  of  Vermont.  It  is  the 
law  of  the  latter  state  that  defines  and  interprets  the  contract 
which  is  imperfectly  evidenced  by  the  payee's  blank  indorse- 
ment ;  and  the  good  faith  of  the  indorsee,  admittedly  an  essen- 
tial condition  of  the  defendants'  liability  in  case  the  payee 
fraudulently  induced  them  to  sign  the  notes,  is  such  a  degree 
of  good  faith  as  the  parties  intended,  and  their  intention  in  this 
respect  is  ascertained  by  the  decisions  and  law  of  the  state  in 
view  of  which  the  abbreviated  form  of  contract  was  made: 
Howard  v.  Fletcher,  59  N.  H.  151 ;  Emery  v.  Clough,  63  N.  IL 
553,  56  Am.  Eep.  543,  4  Atl.  796. 

"But,  whenever  any  question,  apparently  pertaining  to  the 
remedy,  raises  an  inquiry  into  the  nature  and  validity  of  the 
substantive  rights  of  the  parties  to  the  contract,  then  it  is  to 
be  determined  by  the  law  of  the  place  where  the  contract  wa« 
made  or  to  be  performed,  and  not  by  the  law  of  the  forum": 
Tiedeman  on  Commercial  Paper,  sec.  506.  "So  the  effect  of  the 
transaction  in  fixing  the  relations  of  the  parties  is,  as  between 
them  determined  by  the  lex  loci  contractus.  Thus,  if  by  the 
lex  loci  contractus  the  purchaser  acquires  the  note  as  a  bona 
fide  holder  not  subject  to  the  defense  of  a  prior  pa3rment,  such 
payment  cannot  be  pleaded,  although  the  lex  fori  would  permit 
it.  And  whether  or  not  the  proprietor  of  the  bill  or  note  is 
a  bona  fide  holder  is  to  be  determined  by  the  lex  loci  contractus" : 
Daniel  on  Negotiable  Instruments,  sec.  889.  *'Again,  the  lex 
loci  contractus,  and  not  the  lex  fori,  determines  whether  a  bona 
fide  holder  before  maturity  should  be  subject  to  a  defence  avail- 
able against  a  prior  holder":  Randolph  on  Commercial  Paper, 
sec.  50.  "So,  if  by  the  law  of  the  place  of  the  contract,  even 
although  negotiable,  equitable  defenses  "^  are  allowed  in  favor 
of  the  maker,  any  subsequent  indorsement  will  not  change  hi» 
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light  in  regard  to  the  holder.  The  latter  must  take  it  cum 
«nere":  Story  on  Conflict  of  Laws,  sec.  332.  See,  also,  Pritchard 
V.  Norton,  106  U.  S.  124,  129,  1  Sup.  Ct.  Eep.  102 ;  Allen  v. 
Bratton,  47  Miss.  119;  Woodruff  v.  Hill,  116  Mass.  310;  Bax- 
ter Nat.  Bank  v.  Talbot,  154  Mass.  213,  28  N.  E.  163 ;  Harri- 
son V.  Edwards,  12  Vt.  648,  36  Am.  Dec.  364. 

Wlien  it  is  ascertained  what  the  contract  was,  by  applying  the 
construction  adopted  at  the  place  where  the  contract  was  made, 
or  where  it  was  to  be  performed,  an  inquiry  may  arise  as  to  the 
sufficiency  or  the  competency  of  the  evidence  offered  in  its  sup- 
port, or  as  to  the  form  of  the  remedy  adopted.  Such  a  ques- 
tion is  ordinarily  decided  according  to  the  law  of  the  forum. 
Public  policy  and  the  due  and  uniform  administration  of  jus- 
tice require  that  local  methods  of  procedure  shall  not  be  sus- 
pended in  actions  for  the  enforcement  and  vindication,  by  com- 
ity, of  obligations  incurred  in  foreign  jurisdictions.  An  agree- 
ment that  the  contractural  rights  of  the  parties  should  be  en- 
forced by  the  form  of  procedure  and  proved  by  evidence  permit- 
ted only  in  some  foreign  country,  could  not  be  enforced  in  this 
state.  If  by  the  common  law  an  action  of  covenant  could  only 
be  sustained  upon  a  contract  executed  with  an  adhesive  seal, 
parties  could  not  adopt  a  scroll  or  other  mark,  call  it  a  seal,  and 
sustain  covenant  upon  their  contract:  Douglas  v.  Oldham,  6 
N.  H.  150;  Steele  v.  Curie,  4  Dana,  381.  In  I^e  Roy  v.  Beard, 
8  How.  451,  465,  the  court  say:  "We  hold  this,  too,  without  im- 
pairing at  all  the  principle  that  in  deciding  on  the  obligation 
of  the  instrument  as  a  contract,  and  not  the  remedy  on  it  else- 
where, the  law  of  Wisconsin,  as  the  lex  loci  contractus,  must 
govern." 

It  is  insisted  that  decisions  relating  to  the  effect  of  the 
statute  of  limitations  upon  the  rights  of  parties  furnish  by  an- 
alogy a  strong  argument  in  support  of  the  plaintiff's  conten- 
tion. But  the  fallacy  of  the  argument  consists  in  overlooking 
the  apparent  fact  that  the  statute  of  limitations  presupposes  a 
valid,  subsisting  contract.  The  construction  of  the  terms  of 
the  contract  does  not  depend  upon  the  statute  and  is  not  affected 
thereby;  and  a  holding  that  the  statute  relates  to  the  remedy 
furnishes  no  reason  for  holding  that  the  duties  of  an  indorsee 
of  a  note  are  not  an  essential  part  of  the  contract  between  him 
and  the  maker. 

In  Downer  v.  Cheseborough,  36  Conn.  39,  4  Am.  Rep.  29,  the 
plaintiff  was  an  indorsee  of  a  note,  indorsed  in  New  York, 
where  parol  evidence  is  not  admissible  for  the  purpose  of  show- 
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ing  a  different  contract  than  that  implied  by  law.  In  Con- 
necticut such  evidence  is  admissible  for  that  purpose.  The 
court  held  that,  as  the  law  of  New  York  did  not  declare  the  oral 
contract  void,  but  merely  refused  to  afford  the  parties  a  rem- 
edy for  its  enforcement,  having  an  effect  **  similar  to  that  of 
the  statute  of  frauds  in  most  cases  (Wood's  Statute  of  Frauds, 
sec.  166),  the  plaintiff  was  entitled  to  the  advantage  of  the  Con- 
necticut rule.  Whether  this  decision  is  in  all  respects  a  correct 
application  of  legal  principles,  it  is  unnecessary  to  inquire.  It 
is  sufficient  to  note  that  it  does  not  sustain  the  plaintiff's  con- 
tention in  this  case.  It  did  not  attempt  to  change  the  contract, 
but  afforded  a  liberal  means  for  its  enforcement.  It  did  not 
permit  the  defendant,  while  admitting  the  contract,  to  say  in 
effect  that  there  was  an  implied  agreement  that  it  should  not 
be  enforced.  It  did  not  allow  the  defendant  to  prescribe  the 
rules  of  evidence  by  which  his  undertaking  should  be  avoided. 
In  analogy  to  the  statute  of  frauds,  the  court  mere)/  hold  that 
the  question  presented  related  to  the  remedy  and  no^  to  the 
construction,  interpretation,  or  effect  of  the  contract.  In  this 
case  the  question  is,  not  whether  the  evidence  adduced  is  com- 
petent to  prove  the  alleged  contract,  but  what  was  the  contract. 
In  other  words,  what  duties  under  the  contract  rested  upon  the 
plaintiff  in  reference  to  antecedent  fraud  when  it  purchased 
the  note?  And  no  question  of  the  competency  or  sufficiency  of 
the  evidence  is  presented. 

Whether  the  defendants,  at  the  time  of  signing  the  note,  or  the 
plaintiff,  at  the  time  of  the  indorsement,  actually  had  in  mind 
the  exact  conditions  attached  to  their  contract  by  the  decisions 
in  Vermont,  or  whether  they  ever  had  such  knowledge,  is  un- 
important. As  a  matter  of  well-settled  law,  it  is  conclusivey 
presumed  that  they  intended  to  make  a  contract  which  should 
be  construed  in  accordance  with  the  commercial  law  of  that 
state.  When  that  law  is  ascertained  in  some  legitimate  way, 
as  by  the  admission  of  the  parties,  as  ill  this  case,  their  con- 
tractural  rights  and  duties  are  as  apparent  as  though  they  had 
been  explicitly  specified  in  the  note.  The  promise  of  the  makers 
to  pay  the  amount  of  the  note  to  the  payee  or  order  is  not  an 
unconditional  obligation.  If  the  note  was  given  for  the  accom- 
modation of  the  payee  and  remains  in  his  hands,  it  is  of  no 
effect.  If  it  was  obtained  by  the  payee's  fraud,  the  latter  can- 
not enforce  the  maker's  promise;  or  if,  in  such  a  case,  the  note 
has  been  transferred  for  value  to  an  indorsee,  who  is  not  a  bona 
fide  holder,  because  he  took  the  note  after  maturity,  or  because 
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he  knew  of  the  antecedent  fraud,  the  maker  may  avoid  the  ap- 
parent effect  of  his  promise.  That  is,  the  law,  seeking  to  carry 
out  the  intention  of  the  parties,  by  construction  renders  the 
maker's  promise  conditional,  which  literally  is  unconditional  and 
absolute.  One  condition  of  the  note  in  suit  was  that  in  case  it 
should  be  shown  that  the  payee  obtained  the  note  by  fraud,  an 
indorsee,  even  for  value  and  before  maturity,  should  not  be  re- 
garded as  an  innocent  holder  if  he  had  knowledge  of  such  facts 
as  would  lead  a  reasonably  prudent  man  to  suspect  that  the 
payee  ^**  had  been  guilty  of  the  fraud  charged.  To  adopt 
some  other  construction,  and  attach  to  the  contract  some  other 
conditions  in  the  place  of  this  one,  would  be  to  thwart  the  in- 
tention of  the  parties  and  to  abrogate  the  well-established  prin- 
ciple that  the  lex  loci  contractus  determines  the  nature  and  ef- 
fect of  contracts. 

If  it  is  held  by  the  federal  courts  that  the  doctrine  of  lex  loci 
contractus  does  not  apply  to  the  contract  evidenced  by  the  in- 
dorsement of  a  negotiable  promissory  note,  but  that  it  is  to  be 
interpreted  by  the  principles  of  a  general  commercial  law,  as 
contradistinguished  from  the  principles  of  the  law  of  contracts 
as  established  in  the  state  where  the  note  was  made  and  was  to 
be  paid  (Swift  v.  Tyson,  16  Pet.  1;  Gates  v.  National  Bank, 
100  U.  S.  239;  Eailroad  Co.  v.  National  Bank,  102  U.  S.  14; 
Bank  of  Edgefield  v.  Farmers'  etc.  Mfg.  Co.,  52  Fed.  98,  2  TJ. 
S.  App.  282),  the  exceptional  doctrine  thus  indicated  cannot 
be  adopted  in  this  case.  While  it  is  doubtless  competent  for 
the  supreme  court  of  the  United  States,  in  a  case  before  it, 
to  determine  the  law  governing  the  interpretation  of  Vermont 
contracts  without  regard  to  the  decisions  applicable  in  that  state, 
it  would  be  little  less  than  usurpation  for  this  court  to  decide 
in  this  case  what,  in  its  opinion,  ought  to  be  the  commercial 
law  of  Vermont.  The  general  doctrine  of  comity  between  the 
staites,  which  is  universally  recognized,  does  not  lead  to  a  re- 
sult so  inconsistent  and  contradictory.  There  is  no  evidence 
that  the  parties  intended  to  incorporate  into  their  contract  any 
other  law  than  the  general  commercial  law  applicable  thereto, 
as  established  in  the  state  of  Vermont  and  proved  here  by  the 
admission  of  the  parties. 

The  result  reached  renders  it  unnecessary  to  consider  other 
questions  argued  by  counsel. 

Motion  for  rehearing  denied. 

Chase,  J.,  did  not  sit;  the  others  concurred. 
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The  Law  of  the  Place  where  a  note  by  its  terms  is  to  be  paid  de- 
termines its  validity:  Bigelow  v.  Burnham,  83  Iowa,  120,  32  Am. 
■St.  Eep.  ?04,  49  N.  W.  104.  If  no  particular  place  of  payment  is 
■specifier^,  the  law  of  the  place  where  the  note  is  made  determines 
its  construction  and  the  oblig^ation  and  duty  of  the  maker.  And 
he  may,  therefore,  avail  himself  of  any  equitable  defense  given  him 
by  the  law  of  the  place  where  the  note  was  made:  Barrett  v.  Dodge, 
16  R.  I.  740,  27  Am.  St.  Rep.  777,  19  Atl.  530.  Whether  or  not  a 
bill  or  note  is  negotiable  is  governed  by  the  lex  loci  contractus,  al- 
though the  remedy  is  governed  by  th«  lex  loci:  Corbin  v.  Planters' 
Nat.  Bank,  87  Va.  661,  24  Am.  St,  Rep.  673,  13  S.  E.  98.  The  lia- 
liility  of  an  indorser  is  determined  by  the  law  of  the  place  of  in- 
dorsement: Alabama  Nat.  Bank  v.  Rivers,  116  Ala.  1,  67  Am.  St. 
3ep.  95,  22  South.  580. 


CONCORD  COAL  COMPANY  v.  FERRIN. 

[71  N.  H.  33,  51  Atl.  283.] 

SAIiES — ^Misunderstanding  as  to  Mode  of  Payment— Duty  of 
Payment. — If  goods  are  sold  and  delivered  upon  a  mutual  misunder- 
■standing  as  to  the  mode  of  payment,  the  fact  of  a  benefit  received 
from  such  purchase  is  insufficient  to  establish  the  legal  duty  to  pay 
in  cash  in  the  absence  of  a  showing  of  a  contract  in  fact,  express 
or  implied,  or  by  estoppel,     (p.  497.) 

SALES— Misunderstanding  as  to  Mode  of  Payment— Estoppel. 
If  goods  are  sold  and  delivered  upon  a  mutual  misunderstanding  as 
to  the  mode  of  payment,  the  question  as  to  whether  the  purchaser 
is  estopped  to  set  up  his  understanding  of  the  contract,  by  the  facts 
attending  the  delivery  of  the  goods,  is  one  of  faet,  a^H  a  general 
-verdict  in  his  ifavor  is  a  finding  of  his  freedom  from  fault  an4  tli« 
•absence  of  an  ostoppel  against  him.     (pp.  497,  498.) 

Sargent,  Niles  &  Morrill,  for  the  plaintiffs. 

D.  F.  Dudley,  for  the  defendants. 

^^  PARSONS,  J.  Both  parties  understood  that  upon  the 
•delivery  of  the  coal  the  title  passed  to  the  defendants.  Their 
misunderstanding  related  solely  to  the  mode  of  payment.  The 
plaintiffs  understood  the  defendants  were  to  pay  them  the  cus- 
tomary price,  and  charged  the  coal  to  them.  The  defendants 
understood  the  coal  was  delivered  as  a  payment  upon  Bean's 
indebtedness  to  them,  and  credited  it  upon  his  account.  The 
plaintiffs  understood  ^^  their  delivery  was  of  coal  to  be  paid 
for  in  cash  in  the  ordinary  course  of  business.  The  defendants 
understood  their  acceptance  was  of  coal  for  which  they  had  al- 
ready paid.  To  this  branch  of  a  contract  of  sale  the  parties 
■did  not  agree  in  facl^  either  in  terms  or  by  inference.    Hence 
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there  was  no  contract  in  fact,  express  or  tacit  (Sceva  v.  True, 
53  N.  H.  627,  632),  because  of  the  mutual  mistake  as  to  pay- 
ment. As  there  was  no  contract  of  sale,  in  the  absence  of  any 
estoppel,  upon  discovery  of  the  mistake  the  plaintiffs  might 
have  retaken  their  coal  if  it  remained  distin<.niishable  from 
other  coal  of  the  defendants,  or  the  defendants  might  have  re- 
<^uired  the  plaintiffs  to  remove  it.  As  the  plaintiffs  had  no 
right  of  action  by  virtue  of  the  mistaken  acceptance  of  the  coal, 
they  cannot  now  recover  except  by  virtue  of  some  further  facts. 
The  additional  facts  stated  are  that  the  defendants  used  the 
coal  in  their  business,  and  the  plaintiffs  within  six  months  and 
subsequently  made  sundry  demands  for  payment.  It  does  not 
appear  that  the  plaintiffs  ever  demanded  the  return  of  the  coal, 
but,  on  the  contrary,  they  appear  to  have  uniformly  insisted 
upon  the  contract  as  they  understood  it.  In  the  original  trans- 
action both  parties  acted  in  entire  good  faith,  but  were  deceived 
by  Bean.  Upon  these  facts  the  trial  court  found  a  verdict  for 
the  defendants.  This  verdict  must  stand  unless  the  specific 
facts  found  are  inconsistent  therewith  as  matter  of  law. 

The  plaintiff's  claim  is  that  the  defendants,  by  their  use  of 
the  coal,  charged  themselves  with  the  legal  duty  of  paying  for 
it,  in  accordance  with  the  plaintiffs'  understanding  of  the  con- 
tract rather  than  their  own,  or  at  least  of  paying  anew  in  money 
the  usual  price  or  value  of  the  coal.  The  question  is,  How 
ought  the  coal  to  be  paid  for — in  accord  with  the  understanding 
of  the  plaintiffs,  or  with  that  of  the  defendants?  It  is  mani- 
fest that  if  the  plaintiffs  had  accompanied  the  delivery  of  the 
coal  with  an  invoice  charging  the  defendants  with  the  price, 
or  liad  informed  them  it  was  delivered  on  their  credit,  or  if,  be- 
fore delivery,  the  plaintiffs  had  inquired  of  the  defendants  as 
to  Bean's  authority,  or  if  the  defendants,  before  accepting  the 
coal,  had  informed  the  plaintiffs  that  they  accepted  it  only  for 
application  on  Bean's  debt,  the  controversy  would  have  been 
avoided.  Whether,  under  all  the  circumstances,  the  defendants 
accepted  or  the  plaintiffs  delivered  the  coal  under  such  circum- 
stances that  either  of  them  are  now  estopped  to  set  up  their 
understanding  of  the  transaction,  is  mainly  a  question  of  fact. 
If  it  were  found  that  the  defendants  were  thus  in  default  they 
would  be  bound  in  contract  by  estoppel  (Sceva  v.  True,  53  N. 
H.  627) ;  while  if  the  plaintiffs  were  considered  to  be  similarly 
estopped,  the  case  ^®  would  also  be  determined  upon  that 
ground.  As  the  general  verdict  is  found  for  the  defendants, 
it  must  be  understood  at  least  to  embrace  a  finding  that  no  es- 
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toppol  exists  against  the  defendants:  Strafford  Sav.  Bank  v. 
Church,  G9  N.  H.  582,  44  Atl.  105. 

The  facts  disclose  no  contract  in  fact,  express,  tacit,  hy  es- 
toppel, or  implied  in  fact;  and  the  sole  remaining  question  is 
whether  the  facts  estahlish  a  contract  implied  in  law,  or  a  con- 
tract of  legal  duty,  sometimes  called  a  quasi  contract:  Sceva  v. 
True,  53  N".  H,  627.  A  promise  to  pay  what  it  is  one's  legal  duty 
to  pay  is  implied  by  law :  Bixby  v.  Moore,  51  N.  H.  402, 403, 404; 
Eastman  v.  Clark,  53  N".  H.  276,  280,  16  Am.  Rep.  192;  Sceva 
V.  True,  53  N.  H.  627,  631-633 ;  North  Haverhill  Water  Co.  v. 
Metcalf,  63  N.  H.  427;  Gage  v.  Gage,  66  N.  H.  282,  283,  29 
Atl.  543 ;  Clark  v.  Sanborn,  68  N.  H.  411,  36  Atl.  14.  In  this 
case  the  legal  duty  is  wanting,  unless  it  can  be  predicated  upon 
the  mere  possession  and  use  of  property. 

The  mere  fact  of  benefit  received  is  insufficient  to  establish 
the  legal  duty  of  payment.  Clark  v.  Sanborn,  68  N.  H,  411, 
36  Atl.  14,  is  precisely  in  point.  There  the  plaintiff  was  un- 
able to  recover  for  services  valuable  to  the  defendants,  rendered 
under  the  expectation  that  they  would  be  paid  for,  for  the  rea- 
son that  the  defendants  did  not  accept  the  services  with  the 
understanding  that  they  were  to  make  payment.  In  the  absence 
of  privity  of  contract,  the  mere  possession  and  use  of  property 
will  not  imply  a  promise  to  pay  for  it:  Boston  Ice  Co.  v.  Pot- 
ter, 123  Mass.  28,  25  Am.  Rep.  9;  Hills  v.  Snell,  104  Mass. 
173,  177,  6  Am.  Rep.  216;  Boulton  v.  Jones,  2  Hurl.  &  N. 
564;  Benjamin  on  Sales,  sees.  59,  416. 

It  is  contended  that  the  plaintiffs  can  recover  because  other- 
M'ise  the  defendants  would  be  unjustly  enriched  at  the  plaintiff's 
expense.  But  that  fact  is  not  found.  Both  parties  trusted  and 
were  deceived  by  Bean.  If  the  plaintiffs  cannot  recover  of  the 
defendants  for  the  coal,  they  have  a  claim  against  Bean  for  its 
value;  while  if  the  defendants  were  obliged  to  pay  for  the  coal, 
they  would  also  have  a  claim  against  Bean  for  the  same  amount. 
It  may  be  assumed  that  Bean  is  worthless.  But  there  is  no 
equitable  reason  why  the  plaintiffs  rather  than  the  defendants 
should  be  released  from  the  consequences  of  their  trust  in  Bean. 
In  view  of  the  inference  of  freedom  from  fault  which  the  gen- 
eral, verdict  finds  for  the  defendants,  the  defendants'  equity  is 
at  least  equal  with  that  of  the  plaintiffs.  As  no  facts  are  found 
inconsistent  with  the  general  verdict  found  for  the  defendants, 
the  verdict  cannot  be  disturbed. 

Exception  overruled. 

Blodgett,  C.  J.,  did  not  sit;  the  others  concurred. 
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The  Effect  of  a  Mutual  Mistake  by  the  parties  to  n  contract  is  con- 
sidered in  the  monographic  notes  to  Miles  v.  Stevens,  45  Am.  Dec. 
631-6.34;  Alabama  etc.  Ey.  Co.  v.  Jones',  55  Am.  St.  Rep.  494-520.  If 
a  contract  for  services  fails  by  reason  of  a  mutual  misunderstanding 
as  to  material  terms  of  payment,  the  party  who  has  partially  per- 
formed the  contract  as  he  understands  it  may  recover  reasonable 
compensation  for  his  services:  Eussell  v.  Clough,  71  N.  H.  177,  post, 
p.  507,  51  Atl.  632. 


O'lIAEE   V.   COCHECO   MANUFACTURING   COMPANY. 

[71  N.  H.  104,  51  Atl.  257.] 

MASTER  AND  SERVANT— Negligence— Risks  Assumed  by- 
Servant. — A  master  is  under  no  obligation  to  give  warning  of  dan- 
gers incident  to  the  service  of  which  the  servant  knows  or  ought  to 
know,  and  the  servant  assumes  the  risk  of  injury  from  dangers  in- 
cident to  the  service  which  are  obvious,  or  of  which  he  knows,  or 
which  ordinary  care  would  disclose  to  him.     (p.  500.) 

MASTER  AND  SERVANT.— Obligation  of  the  Servant  to  Ex- 
ercise  Care  is  not  satisfied  by  an  unexplained  absence  of  action  and 
Ihouglit  in  a  situation  of  known  danger,     (p.  501.) 

MASTER  AND  SERVANT- Negligence- Warning  of  Danger. 
If  a  servant  is  chargeable  with  knowledge  which  he  could  have  ac- 
quired with  ordinary  care,  and  such  care  would  have  disclosed  to 
him  the  danger  of  which  he  complains  he  was  not  warned,  failure 
to  warn  him  thereof  is  not  ground  of  action  against  his  master,  (p. 
502.) 

MASTER  AND  SERVANT— Dangerous  Employment — Obey- 
ing Order  of  Superior.— If  a  servant  is  directed  to  perform  an  act 
undoubtedly  dangerous,  but  with  the  dangers  of  which  he  could 
have  informed  himself  by  the  exercise  of  ordinary  care,  the  fact 
that  he  is  injured  while  acting  under  the  direct  order  of  his  superior 
does  not  give  him  a  right  of  action,     (p.  503.) 

A.  S.  Hayes,  for  the  plaintiff. 

J.  Kivel  and  G.  T.  Hughes,  for  the  defendants. 

io«  PARSONS,  J.  It  is  not  contended  that  there  was  any 
defect  in  the  machine  upon  which  the  plaintiff  was  injured,  or 
that  the  obligation  of  the  master  to  provide  reasonably  safe  ma- 
chinery was  not  fully  performed.  Neither  is  it  cla"^imed  that 
the  holes  in  the  cloth,  charged  as  the  cause  of  the  plaintiff's  in- 
jury, were  due  to  any  carelessness  or  unskillfulness  of  the  mas- 
ter in  the  process  of  manufacture  adopted.  So  far  as  appears, 
such  defects  are  liable  to  arise  in  the  prevailing  methods  of 
making  cloth.  At  least,  there  is  no  attempt  to  prove  the  con- 
trary.    The  only  ground  of  negligence  alleged  against  the  de- 
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fcndanls  is  that  the  plaintiff  was  not  informed  of  the  possible 
or  probable  occasional  existence  of  holes  in  the  cloth. 

"There  are  limits  to  the  obligation  of  an  employer  to  point 
out  the  dangers  of  proper  machinery.  The  obligation  is  im- 
posed mainly  for  the  sake  of  the  young,  who  have  not  the  ex- 
perience or  power  to  look  out  for  themselves  which  are  to  be  ex- 
pected in  adults,  or,  in  the  case  of  adults,  where  there  are  con- 
cealed defects" :  Eobinska  v.  Mills,  174  Mass.  432,  433,  75  Am. 
St.  Eep.  364,  54  N.  E.  873;  Collins  v.  Laconia  Car  Co.,  68 
H.  196,  197,  38  Atl.  1047.  The  master  is  under  no  obligation 
to  give  warning  of  dangers  incident  to  the  service  of  which  the 
servant  knows,  or  ought  to  know.  The  servant  assumes  the 
risk  of  injury  from  dangers  incident  to  the  service  which  are 
obvious,  or  of  which  he  knows,  or  which  ordinary  care  would 
disclose  to  him :  Henderson  v.  Williams,  66  N.  H.  405,  413,  23 
Atl.  365.  It  is  the  duty  of  the  servant  "to  use  ordinary  care 
to  avoid  injuries  to  himself.  He  is  under  as  great  obligation 
to  provide  for  his  own  safety  from  such  dangers  as  are  known 
to  him,  or  discoverable  by  the  exercise  of  ordinary  care  on  his 

part,  as  the  master  is  to  provide  it  for  him 'It  is  the 

duty  of  the  employe  to  go  about  his  work  with  his  eyes  open. 
He  cannot  wait  to  be  told,  but  must  act  affirmatively.  He  must 
take  ordinary  care  to  learn  the  dangers  that  are  likely  to  beset 
him  in  the  service.  He  must  not  go  blindly  to  his  work  when 
there  is  danger.  He  must  inform  himself.  This  is  the  law 
everywhere'  " :  Wormell  v.  Maine  Cent.  E.  E.  Co.,  79  Me.  397, 
405,  406,  1  Am.  St.  Eep.  321,  10  Atl.  49. 

From  the  plaintiff's  testimony  it  appears  that  the  taking  out  of 
the  double  edges  upon  the  expander — the  operation  in  which  the 
plaintiff  was  engaged  when  injured — was  necessary  and  proper. 
This  being  so  the  risk  of  injury  in  the  operation  was  incident 
to  the  plaintiff's  employment.  That  there  was  danger  that  a 
person's  hand  placed  upon  the  expander  for  any  purpose  might 
be  carried  *^''  along  upon  the  cloth,  or  caught  in  a  double  edge, 
hole,  or  tear  in  the  band  of  cloth  at  the  seams  or  elsewhere,  and 
drawn  in  between  the  expander  and  hot  roll,  producing  serious 
injury,  must  be  obvious  to  any  person  of  ordinary  understand- 
ing. But  the  case  does  not  stand  upon  this  ground,  for  the 
plaintiff  admits  that  he  fully  understood  the  danger.  He  knew 
that  if  his  finger  was  caught  in  the  cloth  he  might  be  injured 
precisely  as  he  was  injured.  He  testified  he  knew  that  if  his 
finger  was  caught  in  a  double  edge  such  as  he  was  trying  to 
straighten,  he  would  be  injured.     With    such   knowledge,  due 
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care  required  him  to  endeavor  to  learn  whether  any  imperfec- 
tions were  likely  to  occur  in  the  cloth  by  which  his  hand  would 
be  caught,  and  the  method  of  avoiding  such  danger.  He  testi- 
fied that  he  did  not  know  there  were  holes  in  the  cloth  except 
at  the  seams,  where  the  pieces  coming  from  the  looms  were 
sewed  into  a  continuous  band  for  passage  through  his  machine. 
It  is  not  necessary  to  consider  the  question  whether  it  can  rea- 
sonably be  found,  in  the  face  of  all  the  other  evidence  in  the 
case,  that  this  statement  is  true;  for  a  determining  question  is 
whether,  upon  the  evidence  considering  only  that  furnished  by 
the  plaintiff,  it  can  with  reason  be  said  that  the  plaintiff  would 
not,  with  ordinary  care,  have  learned  prior  to  the  accident  of 
the  possible  existence  of  such  imperfections  in  the  cloth  coming 
to  his  machine. 

There  is  no  evidence  that  he  made  any  effort  in  this  direc- 
tion. If  the  obligation  to  exercise  care  could  have  been  satis- 
fied by  inquiry  of  workmen  of  experience  (Burnham  v.  Concord 
R.  R.  Co.,  69  N.  H.  280,  45  Atl.  563),  or  by  looking  without 
seeing  or  discovering  holes,  it  is  not  claimed  that  he  took  either 
precaution.  The  obligation  to  exercise  care  is  not  satisfied  by 
unexplained  absence  of  action  and  thought  in  a  situation  of 
known  danger:  Gahagen  v.  Boston  etc.  R,  R.  Co.,  70  N.  H.  441, 
50  Atl.  146.  The  plaintiff  had  abundant  opportunity  to  learn 
whether  there  was  anything  about  the  cloth  liable  to  catch  his  hand 
upon  the  expander.  He  started  and  stopped  his  machine,  had 
been  engaged  upon  this  work  for  six  months,  and  for  a  year  pre- 
viously had  been  employed  in  the  same  mill  in  and  out  of  the 
room  where  his  machine  and  others  like  it  were  in  operation. 
He  was  of  mature  age,  and  there  is  no  suggestion  that  his  eye- 
tight  or  his  intelligence  was  defective.  He  had  opportunity  to 
examine  the  cloth  when  not  in  motion.  The  case  finds  that 
there  was  nothing  to  prevent  his  seeing  the  holes  in  the  cloth 
except  the  speed  at  which  it  moved  as  it  passed  from  the  ceiling 
down  directly  before  his  eyes  as  he  stood  in  front  of  the  ma- 
chine, which  was  the  usual  place  for  his  work.  He  had  to  guide 
it  into  the  machine,  take  out  scrimps  as  well  as  doublo  edges, 
and  necessarily  had  to  handle  the  cloth  more  or  less  as  it  passed 
along.  It  usually  ^"^  ran  when  in  motion  at  a  speed  of  about 
fifty  yards  per  minute,  or  two  and  one-half  feet  per  second,  or 
one  and  three-fourths  miles  per  hour.  Nothing  prevented  his 
examining  the  cloth,  as  it  came  down  from  above  to  his  machine, 
as  closely  as  he  desired.  While  doing  his  work  at  the  tension 
bar,  the  distance  of  his  eyes  from  the  cloth  could  not  exceed 
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the  length  of  his  arms.  The  proposition  is,  whether  a  man 
who  was  looking  and  attentive  could  see  holes  "varying  from 
the  size  of  a  marble  to  the  size  of  a  man's  head"  in  a  band  of 
cloth,  as  the  cloth  passed  before  his  eyes  at  arm's  length,  at  a 
tpeed  of  about  one-half  the  rate  of  an  ordinary  walk;  or,  what 
it  the  same  thing,  could  a  man  walk  at  half  speed  by  the  side 
of  a  band  of  cloth  at  the  level  of  his  eyes  and  at  arm's  length 
from  him,  and,  when  looking  at  it  for  the  purpose,  fail  to  sec 
holes  of  the  size  described  ?  Admitting  the  possibility  of  a  dif- 
ference among  reasonable  men  upon  the  question  whether  the 
plaintiff  in  fact  knew  of  the  possible  existence  of  holes  in  the 
cloth  between  the  seams,  it  is  clear  that  reasonable  men.  cannot 
differ  in  the  conclusion  that  the  plaintiff  could  have  seen  the  holes 
if  he  had  exercised  care  to  ascertain  whether  any  imp2rfection3 
might  exist  in  the  cloth  to  cause  the  danger  of  which  he  knew 
and  by  which  he  was  injured. 

As  the  plaintiff  is  chargeable  with  knowledge  which  he  could 
have  acquired  with  ordinary  care,  and  as  such  care  would  have 
disclosed  to  him  the  danger  of  which  he  complains  he  was  not 
warned,  the  failure  to  warn  him  of  a  danger  of  which  he  knew 
or  ought  to  have  known  is  not  a  ground  of  action  against  his 
employer:  Crowley  v.  Pacific  Mills,  148  Mass.  228,  230,  19  N. 
E.  314;  Eooney  v.  Sewall  etc.  Cordage  Co.,  161  Mass.  153,  160, 
36  N.  E.  789;"^Stuart  v.  West  End  etc.  Ey.  Co.,  163  Mass.  391, 
393,  40  N.  E.  180;  Kenney  v.  Higham  Cordage  Co.,  168  Mass. 
1'78,  282,  47  N.  E.  117.  Furthermore,  it  was  suggested  by 
counsel  for  the  plaintiff,  in  oral  argument,  that  by  holding  the 
hand,  when  attempting  to  straighten  the  double  edge,  with  the 
lingers  pointing  in  the  direction  the  cloth  was  passing,  the 
danger  of  being  caught  by  a  hole  in  the  cloth  would  be  avoided. 
If  this  he  so,  the  precaution  suggested  was  as  necessary  to  pre- 
vent injury  from  a  hole  in  the  band  of  cloth  at  the  seams  as 
from  one  elsewhere.  Knowing  that  holes  are  liable  to  occur  in 
the  band  of  cloth,  which  could  be  guarded  against  in  a  certain 
way,  there  is  nothing  in  the  testimony  tending  to  show  that  a 
knowledge  of  the  precise  possible  location  of  the  hole  was  essen- 
tial to  his  safety.  A  failure  to  warn  him  of  a  fact  which  his 
knowledge  rendered  immaterial  on  the  question  of  his  safety 
will  not  support  the  servant's  action  against  his  employer: 
Henderson  v.  Williams,  GG  N.  H.  405,  23  Atl.  165. 

The  plaintiff  claims  that  on  the  occasion  when  he  was  injured 
he  was  expressly  directed  to  go  around  behind  and  take  out  the 
'"**  double  edges,  and  that  when  so  directed  it  had  been  lii;^  habit 
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to  go  behind  and  take  out  the  edges  on  the  expander.  This  testi- 
mony, if  found  true,  would  tend  to  answer  the  claim  that  the 
plaintiff  was  guilty  of  negligence  in  attempting  this  work  upon 
the  expander.  If  the  plaintiff  had  never  before  done  the  work  at 
ihis  point  in  the  machine  or  seen  it  done,  and  had  suddenly  been 
directed  to  do  it  in  this  manner,  the  immediate  command  of  his 
superior  would  be  evidence  upon  the  question  whether  he  ought 
to  have  appreciated  or  understood  the  danger,  and  migiit  be  con- 
sidered an  excuse  for  his  failure  to  do  so.  But  the  plaintiff  puts 
his  case  on  the  ground  that  it  was  necessary  and  proper  to  do  the 
work  at  this  place.  He  had  done  it  himself,  had  been  seen  by 
his  superiors  doing  it,  and  had  seen  the  foreman  in  charge  of  his 
work  do  it.  From  this  it  follows  that  the  plaintiff  was  not  sud- 
denly directed  to  do  a  work  with  the  dangers  of  which  he  had 
no  opportunity  to  familiarize  himself,  but  was  merely  called  up- 
(>n  to  perform  a  labor  incident  to  his  service  and  within  the  scope 
of  his  employment.  He  was  merely  directed  to  perform  an  act 
undoubtedly  dangerous,  but  with  the  dangers  of  which,  upon  his 
own  representation  of  the  duties  he  had  undertaken  to  perform, 
he  could  have  informed  himself  by  the  exercise  of  ordinary  care. 
Under  these  circumstances,  the  fact  that  he  was  injured  while 
acting  under  the  direct  orders  of  his  superior  does  not  give  him 
a  right  of  action:  Davis  v.  Detroit  etc.  R.  R.  Co.,  20  Mich.  105, 
4  Am.  Rep.  364,  37G;  Wilson  v.  Mills,  159  Mass.  154,  34  N.  E. 
DO;  Russell  v.  Tillotson,  140  Mass.  201,  4  N.  E.  231. 

A  careful  examination  of  the  minutes  of  the  testimony  which 
have  been  furnished  fails  to  disclose  any  evidence  upon  which 
the  verdict  found  for  the  plaintiff  can  be  sustained.  The  mo- 
tions for  a  nonsuit  and  verdict  for  the  defendants  should  have 
been  granted. 

Exceptions  sustained,  verdict  set  aside,  judgment  for  the 
defendants. 

All  concurred. 


A  Master  is  not  Required  to  Give  Warning  of  dangrers  known  to  his 
servant,  or  wliich  are  so  obvious  that  by  the  exercise  of  care  he 
could  have  known:  Smith  v.  Wilmingham  etc.  K.  R.  Co.,  129  N.  C 
173,  39  S.  E.  805,  85  Am.  St.  Rep.  740,  and  cases  cited  in  the  cross- 
reference  note  thereto.  Tt  is  otherwise,  however,  when  there  is  any- 
hidden  or  imnsual  danger  connected  with  the  service:  Kibieh  v.  Lake 
Superior  Snioltine  Co.,  123  Mich.  401,  81  Am.  St.  Rep.  2]5,  82  N.  W. 
279;  Tiindppv  v.  Tioga  Lumber  Co.,  108  La,  4G8,  92  Am.  St.  Rep. 
384,   32   South.   464. 

A  Serrnvt  Ordered  hji  Oiie  in  Aiithoriti/  to  do  a  dan«Terous  act  is 
not  reqjiired  to  balance  the  des^ree  of  dangrer  and  decide  whether 
he  may  safely  do  the  act;  and  even  if  he  has  knowledge  of  such  dan- 
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ger,  it  does  not  defeat  a  recovery  for  injury,  when,  in  obeying  his 
master's  command,  he  acts  with  that  degree  of  prudence  which  an 
ordinaii]%'  prudent  man  would  exercise  under  the  same  circumstances: 
Illinois  Steel  Co.  v.  McFadden,  196  111.  344,  89  Am.  iSt.  Hep.  319,  H3 
N,  E.  671;  Gundlach  v.  Schott.  192  111.  509,  85  Am.  St.  Kep.  348,  61 
N.  E.  332. 


THOMPSON  V.  BARTLETT,  HAYWARD  &  CO. 

[71  N.  H.  174,  51  Atl.  633.] 

MASTEE  AND  SERVANT— Safe  Place  and  Appliances— Con- 
tarlbutory  Negligence. — It  being  the  duty  of  the  master  to  provide 
the  servant  with  a  safe  place  and  safe  appliances  to  work  with,  the 
servant  is  not  bound  to  inspect  to  see  whether  the  master's  duty 
in  this  behalf  has  been  performed,  but  may,  without  being  subjected 
to  the  consequences  of  contributory  negligence,  proceed  with  his 
work,  relying  upon  the  presumption  that  the  master's  duty  has  been 
performed  and  recover  for  an  injury  received  because  it  has  not, 
unless,  notwithstanding  the  duty  of  the  master  and  the  presumption 
of  performance,  the  servant  ought,  in  the  exercise  of  ordinary  care, 
to  discover  the  master's  default  and  avoid  the  danger  arising  from 
it.     (p.  505.) 

Doyle  &  Lucier  and  G.  B.  French,  for  the  plaintiff. 

Hamblett  &  Eaton,  for  the  defendants. 

^''^  REMICK,  J.  For  present  purposes  it  must  be  assumed 
that  it  was  the  legal  duty  of  the  defendants  to  prepare  and  move 
the  staging  for  the  plaintiff,  and  in  such  manner  that  it  would 
be  and  remain  in  a  reasonably  safe  condition;  that  nowithstand- 
ing  this  duty,  the  defendants  so  moved  the  staging,  just  previous 
to  the  plaintiff's  injury  that  one  of  the  planks  was  insecurely 
placed;  that  the  plaintiff  had  no  actual  knowledge  that  the  plank 
was  misplaced,  or  of  the  danger  arising  from  it,  and  had  no 
opportunity  for  knowledge  other  than  that  afforded  by  the  cir- 
cumstances attending  his  approach  to  the  danger  at  the  rery  time 
of  his  injury;  that  during  this  brief  interval  his  attention  was 
preoccupied  with  his  own  peculiar  duties  as  the  defendants^ 
sorvant. 

Upon  these  facts  we  are  asked  to  say,  as  a  matter  of  law,  that 
the  plaintiff  ought  to  have  discovered  the  danger  occasioned  by 
the  misplaced  plank,  and  avoided  it.  It  is  indeed  settled,  at 
least  ■^'^^  in  this  jurisdiction,  that  actual  knowledge  of  the 
danger  is  not  necessary  to  bar  recovery.  The  rule  in  this  respect 
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was  clearly  stated  by  Carpenter  J.,  in  Nashua  Iron  etc.  Co.  v. 
Worcester  etc.  R.  E.  Co.,  G3  N.  H.  159,  1G2,  as  follows:  "The 
result  is  the  same  whether  the  plaintiff  acts  with  full  knowledj^e 
of  the  danger,  or,  by  reason  of  a  want  of  proper  care,  fails  to 
discover  it  seasonably.  If  he  is  not  bound  to  anticipate,  and  in 
advance  provide  for,  another's  negligence,  he  may  not  willfully 
or  negligently  shut  his  eyes  against  its  possibility.  He  is  bound 
to  be  informed  of  everything  which  ordinary  care  would  dis- 
close to  him.  He  can  no  more  recover  for  an  injury  caused  by 
driving  into  a  dangerous  pit,  of  which  he  is  ignorant,  but  of 
which  ordinary  care  would  have  informed  him,  than  for  one 
caused  by  carelessly  driving  into  a  known  pit."  But  in  the  ap- 
plication of  this  rule  to  the  relation  of  master  and  servant,  it  is 
to  be  borne  in  mind  that  where,  as  is  expressly  found  in  the 
present  case,  and  as  is  the  general  rule,  it  is  the  duty  of  the 
master  to  provide  the  servant  a  safe  place  and  safe  appliances, 
the  servant  is  not  bound  to  inspect  to  see  whether  the  master's 
duty  in  this  behalf  has  been  performed,  but  may,  without  being 
subjected  to  the  consequences  of  contributory  negligence,  pro- 
ceed with  his  work,  relying  upon  the  presumption  that  it  has 
been  performe<l,  unless  the  circumstances  are  such  that,  notwith- 
standing the  duty  of  the  master,  and  the  presumption  of  per- 
formance in  favor  of  the  servant,  the  servant  ought,  in  the 
exercise  of  ordinary  care,  to  discover  the  master's  default,  and 
avoid  the  danger  arising  from  it:  Hutchinson  v.  York  etc. 
Ey.  Co.,  5  Exch.  343;  Union  Pacific  Ey.  v.  Jarvi.  53  Fed.  05, 
C.8,  G9;  Ncrman  v.  Walash  Ey  Co.,  62  Fed.  727,  728,  729; 
Clow  V.  Bolt?:,  92  Fed.  572,  574,  575 ;  Xorthern  Pac.  E.  E.  Co. 
V.  Everett,  152  U.  S.  107,  14  Sup.  Ct.  Eep.  474;  Whitcher  v. 
Boston  etc.  E.  E.  Co.,  70  N.  H.  242,  46  Atl.  740 ;  Hennessy  v. 
Boston,  161  Mass.  502,  37  K  E.  668;  Bartholomeo  v.  Mc- 
Knight,  178  Mass.  242,  59  N.  E.  804;  Whipple  v.  New  York  etc. 
R.  E.  Co.,  19  E.  I.  587,  61  Am.  St.  Eep.  796,  35  Atl.  305; 
Comben  v.  Bellevue  Stone  Co.,  59  K  J.  L.  226,  36  Atl.  743 ;  Cole 
V.  Warren  Mfg.  Co.,  63  N.  J.  L.  626,  44  Atl.  647;  Chicago  etc 
R.  E.  Co.  v.  Hines,  132  111.  161,  22  Am.  St.  Eep.  515,  23  N 
E.  1021;  Chicago  etc.  E.  E.  Co.  v.  Cullen,  187  111.  523,  58  N.  E, 
455 ;  Russell  v,  Minneapolis  etc.  Ey.  Co.,  32  Minn.  230,  20  N 
"W.  147 ;  Cook  v.  St.  Paul  etc.  Ey.  Co.,  34  Umn.  45,  24  N.  W 
311;  Gibson  v.  Pacific  E.  E.  Co.,  46  Mo.  163,  2  Am.  Eop.  497; 
14  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  854,  855;  Shearman  and 
Redfield  on  Negligence,   2d  ed.,  95. 
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Having  in  mind  tliat  it  was  the  defendants'  duty  to  make  and 
keep  the  staging  reasonably  safe  for  the  plaintiff;  that  the  plain- 
tiff had  the  right  to  presume  that  this  duty  had  been  performed 
by  the  defendants ;  that  the  plaintiff  had  no  actual  knowledge  of 
the  defendants'  default  in  respect  to  the  misplaced  plank,  and  no 
opportunity  for  knowledge  other  than  that  afforded  by  the  im- 
mediate circumstances  and  occasion  of  the  injury,  and  while  he 
was  preoccupied  with  his  own  duties,  the  court  would  he-si tate  to 
say  ^"^"^  even  were  it  the  courts  province^  that  the  plaintiff  ought 
in  the  exercise  of  ordinary  care  to  have  discovered  the  danger. 
Much  less  can  the  court  say  that  it  is  so  clear  that  the  plaintiff 
<.>ughfc  to  have  discovered  the  danger  that  impartial  men,  acting 
•as  jurors,  could  not  reasonably  have  found  otherwise. 

Whether  the  plaintiff  ought  to  have  discovered  the  danger  was, 
under  the  circumstances,  a  question  for  the  jury.  The  refusal 
"of  the  court  to  direct  a  verdict  for  the  defendants  was,  therefore, 
properly  denied.  This  conclusion  is  as  well  supported  by  author- 
ity as  it  is  sound  in  reason:  Kane  v.  Northern  Cent.  Ky.  Co., 
128  U.  S.  91,  9  Sup.  Ct.  Eep.  16;  Snow  v.  Housatonic  R.  R. 
€o.,  8  Allen,  441,  85  Am.  Dec.  720;  Ferren  v.  Old  Colony  R.  R. 
€o.,  143  Mass.  197,  9  N.  E.  608;  Babcock  v.  Old  Colony  R.  R.- 
Co.,  150  Mass.  467,  23  N.  E.  325;  Gustafsen  v.  Washburn  etc. 
Mfg.  Co.,  153  Mass.  468,  27  N.  E.  179 ;  Hannah  v.  Connecticut 
Kiv.  R.  R.  Co.,  154  Mass.  529,  28  N.  E.  682 ;  Donahue  v.  Boston 
•etc.  R.  R.  Co.,  178  Mass.  251,  59  N.  E.  663;  Plank  v.  New  York 
Cent.  etc.  R.  R.  Co.,  60  N.  Y.  607. 

Exception  overruled. 

All  concurred. 


It  is  the  Duty  of  a  Master  to  use  reasonable  diligence  in  seeing 
that  the  place  where  his  servant  is  at  work  is  safe  for  that  purpose, 
and  the  latter  has  a  right  to  assume  that  such  duty  is  discharged: 
Downey-  v.  Gemini  Min.  Co.,  24  Utah,  431,  91  Am.  St.  Eep.  798,  68 
Pae.  414;  Western  Stone  Co.  v.  Muscial,  196  111.  382,  89  Am.  St.  Kep. 
325,  63  N.  E.  664;  Illinois  Steel  Co.  v.  McFadden,  196  111.  344,  63 
N.  E.  671,  89  Am.  St.  Rep.  319,  and  cases  cited  in  the  cross-reference 
■note  thereto.  He  is  not  required  to  test  and  inspect  the  place: 
Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  70,  87  Am.  St.  Eep.  547,  6] 
N.  E.  143. 
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EUSSELL  V.  CLOUGH. 

[71  N.  H.  177,  51  Atl.  632.] 
CONTRACTS— Mutual  Misunderstanding  as  to  Terms— Recov- 
ery for  Work  Done. — If  a  contract  for  services  fails  by  reason  of  a 
mutual  misunderstanding  ag  to  material  terms  of  payment,  tlie  per- 
son who  has  partially  performed  the  contract  as  he  understands  it 
may  recover  reasonable  compensation  for  his  services,     (p.  508.) 

The  parties  to  this  suit  entered  into  an  agreement  whereby 
the  plfiintiff  was  to  cut  and  make  into  lumber  all  the  timber  on 
a  certain  lot  belonging  to  the  defendants.  There  was  a  mutual 
misunderstanding  to  when  payments  on  account  were  to  be 
made.  The  provisions  as  to  the  time  when  such  payments  were 
to  be  made  constituted  a  material  consideration  for  the  contract 
The  plaintiif,  after  performing  part  of  the  work,  asked  for  a' 
payment  on  recount,  and  this  being  refused,  he  sued  to  recover 
for  services  rendered. 

J.  F.  Brennan,  for  the  plaintijff. 

Burnham,  Brown  &  Warren,  for  the  defendant. 

*''®  REMICK,  J.  The  court  having  found  as  a  fact  that  the 
minds  of  the  parties  did  not  meet  respecting  a  material  and  nec- 
essary element  of  the  supposed  contract,  there  was  no  contract. 
"There  can  be  no  contract  without  mutual  assent.  This  is  vital 
to  its  existence.  There  can  be  none  where  it  is  wanting.  Where 
there  is  a  misunderstanding  as  to  anything  material,  the 
requisite  mutuality  of  assent  as  to  such  thing  is  wanting;  con- 
sequently the  supposed  contract  does  not  exist,  and  neither  party 
ib  bound.  In  view  of  the  law  in  such  case,  there  has  been  only 
A  negotiation  resulting  in  a  failure  to  agree.  What  has  occurred 
if  as  if  it  were  not,  and  the  rights  of  the  parties  are  to  be  de- 
termined accordingly":  Utley  v.  Donaldson,  94  U.  S.  29; 
National  Bank  v.  Hall,  101  U.  S.  43;  Delano  v.  Goodwin,  48 
N.  H.  203,  206,  97  Am.  Dec.  GOl;  Cook  v.  Bennett,  51  ^.  H. 
85,  93;  Clark  v.  Sanlwm,  68  N.  H.  411,  36  Atl.  14;  Concord 
Coal  Co.  V.  Ferrin,  ^^^  71  N.  H.  33,  ante,  p.  496,  51  Atl.  283 ; 
Hartford  etc.  R.  R.  Co.  v.  Jackson,  24  Conn,  514,  63  Am.  Dec. 
177;  1  Parsons  on  Contracts,  4th  ed.,  399b;  7  Am.  &  Eug. 
Ency.  of  Law,  2d  ed.,  113. 

But  it  does  not  follow  that  the  plaintifi  was  without  remedy 
for  services  performed  under  the  supposed  contract.  He  was 
entitled  to  recover  of  the  defendants  what  his  labor  and  services 
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were  reasonably  woith,  deducting  what  he  had  received.  This  was 
the  view  entertained  in  Collins  v.  Eichmond  Stove  Co.,  63  Conn. 
356,  28  Atl.  534,  where  the  court  said :  "If  there  was  an  honest 
mistake  by  the  parties  as  to  what  the  contract  really  was,  the 
plaintiff  urderstanding  it  as  claimed  by  him,  and  the  defend- 
ant understanding  it  as  claimed  by  its  counsel,  there  was 
then  no  meeting  of  the  minds  of  the  parties,  and  hence  no  con- 
tract; and  in  such  case  the  plaintiff  would  be  entitled  to  recover 
of  the  defendant,  for  the  work  done  by  him,  and  such  materials 
as  he  furnished  in  the  work  at  its  request,  such  a  sum  as  they 
would  be  reasonably  worth.'* 

In  Van  Deusen  v.  Blum,  18  Pick.  229,  29  Am.  Dec.  582,  the 
result  was  announced  as  follows:  "The  plaintiffs  undertook  to 
execute  a  contract  between  themselves  and  the  company.  But 
there  being  no  such  contract  in  existence,  they  are  left  to  resort 
to  their  equitable  claim  for  their  labor  and  materials.  So  far 
as  these  benefited  by  the  company,  the  plaintiffs  are  entitled  to 
•ecover  against  them":  See,  also,  Norris  v.  School  District,  12 
Me.  293,  28  Am.  Dec.  182;  Turner  v.  Webster,  24  Kan.  38,  36 
Am.  Eep.  251. 

The  principle  is  well  stated  by  Brewer,  J.,  in  the  case  last 
cited:  "Webster  never  assented  to  a  contract  to  work  for  one 
dollar  and  fifty  cents  a  day.  He  agreed  to  do  a  certain  work, 
and  did  it,  but  his  understanding  was  that  he  was  to  receive 
three  dollars  per  day.  Turner  &  Otis  employed  him  to  do  that 
work,  and  knew  that  he  did  it;  but  their  understanding  was  that 

they  were  to  pay  but  one  dollar  and  fifty  cents  a  day 

What,  then,  should  result?  Should  he  receive  nothing  because 
there  was  no  mutual  assent  to  the  compensation?  That  were 
manifest  injustice.  Should  his  understanding  bind  both  par- 
ties? That  were  a  wrong  to  them.  Should  theirs  control? 
That  were  an  equal  wrong  to  him.  The  law,  discarding  both, 
says  a  reasonable  compensation  must  be  paid." 

The  same  principle  underlies  the  decisions  in  this  jurisdiction : 
Britton  v.  Turner,  6  N.  H.  481,  26  Am.  Dec.  713;  Clark  v. 
Manchester,  51  K  H.  594;  Carroll  v.  Giddings,  58  N.  II.  333. 
The  principle  seems  as  sound  in  reason  as  it  is  well  supported  by 
authority.  The  action  of  the  superior  court,  to  which  the  de- 
fendants excepted,  was  in  accordance  with  this  principle. 

Exception  overruled. 

All  concurred. 


MarJi,  1D02.]  Johnson  v.  Lang.  aO'J 

Contract  Founded  on  Misunderstanding.— If  goods  arc  foI<I  and  de- 
livered upon  a  mutual  misunderstanding  as  to  the  mode  of  pay- 
ment, the  fact  of  a  benefit  received  from  the  purchase  is  insuffi- 
cient to  establish  the  legal  duty  to  pay  in  cash  for  the  goods,  in 
the  absence  of  a  showing  of  a  contract  in  fact,  express  or  implied, 
or  by  estoppel:  Concord  Coal  Co.  v.  Ferrin,  71  N.  H.  13,  ante,  p. 
496,  51  Atl.  283. 


JOHNSON  V.  LANG. 

[71  N.  H.  251,  51  Atl.  908.] 

EXEMPTIONS.— If  a  Wagon  is  a  tool  of  the  debtor's  occupa- 
tion it  is  exempt  from  attachment,     (p.  509.) 

EXEMPTIONS— Necessity  of  Claim  of.— If  a  tool  of  a  debt- 
or's occupation  is  attachefl,  he  may  maintain  trover  against  the  offi- 
cer without  specifically  claiming  the  right  of  exemption,     (p.   510.) 

EXEMPTIONS— Waiver  and  Revocation. — A  waiver  of  claim 
of  exemption  arising  from  the  failure  of  the  owner  of  attached  prop- 
erty to  claim  it  as  exempt  is  revoked  by  a  subsequent  demand 
therefor  before  the  rights  of  third  persons  have  intervened,     (p.  510.) 

L.  P.  Snow,  for  the  plaintiff. 

A.  Li.  Foote,  for  the  defendant. 

-^^  EEMICK,  J.  It  is  found  as  a  fact  that  the  wagon  in 
Cjucstion  was  a  tool  of  the  plaintiff's  occupation:  Hall  v.  Nelson, 
59  N.  H.  573.  It  was  therefore  exempt  (Pub.  Stats.,  c.  22U, 
feec.  2,  cl.  9),  and  the  attachment  was  unlawful.  Under  tlicso 
circumstances  the  plaintiff  was  not  bound,  even  at  the  defend- 
ant's suggestion,  to  go  and  take  the  wagon  or  lose  his  remedy. 
Nor  was  he  bound  at  once  to  ascertain  and  specifically  define 
and  demand  his  rights,  on  pain  of  forfeiture. 

The  case  is  not  like  those  where  the  exemption  was  an  alterna- 
tive one,  and  Avhere,  from  the  circumstances,  a  duty  of  election 
or  selection  rested  upon  the  debtor  (Buzzell  v.  Hardy,  58  N.  H. 
331,  332;  Clapp  v.  Thomas,  5  Allen,  158) ;  but  rather  like  those 
where  having  no  duty  to  perform,  the  debtor  m.erely  leaves  the 
officer  to  act  upon  his  own  responsibility:  Woods  v.  Keves,  It 
Allen,  236,  92  Am.  Dec.  766 ;  Dow  v.  Cheney,  103  Mass.  181, 
184. 

If  the  plaintiff's  mere  nonaction  when  told  that  he  could  take 
the  wagon  "if  he  claimed  it  was  as  exempt  from  attachment" 
were  sufficient,  standing  alone,  to  warrant  a  finding  of  waiver. 
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his  subsequent  action  in  demanding  the  -wagon,  before  any  sala 
find  even  before  the  return  of  the  writ  upon  which  it  was  at- 
tached, positively  forbids  such  a  finding. 

If  waiver  of  the  e>,e.njtion  and  consent  to  the  attachment 
could  be  implied  from  such  mere  nonaction,  being  without  con- 
sideration, and  no  prejudice  appearing,  such  waiver  and  con- 
sent were  revoked  by  the  subsequent  demand:  Rice  v.  Chaso.  9 
N.  H.  178,  32  Am.  Dee.  346;  White  v.  Phelps,  12  N.  II.  382; 
Carpenter  v.  Cum-uirgs,  40  N.  H.  158,  169;  Stone  v.  Sleeper, 
59  N.  n.  205,  206;  Gould  v.  Blodgett,  61  K  If.  115,  120;  12 
Am.  &  Eng.  Ency.  of  Law,  197,  198. 

There  should,  therefore,  be  judgment  for  the  plnintiff.  in 
accordance  with  the  finding  of  the  superior  court,  for  twelve 
dollars  and  costs. 

Case  discharged. 

All  concurred. 


.  To  Secure  the  Benefit  of  the  Exemption  Laws,  the  debtor  must,  br 
timely  interposition,  select  and  reserve  such  property  aa  he  cIpi^is 
to  be  exempt:  Thibault  v.  Lennon,  39  Or.  280,  87  Am.  St.  Rer).  657, 
64  Pac.  449.  It  is  generally  held  that  a  claim  of  exemption  mnr 
be  filed  at  any  time  before  the  sale:  Boylston  v.  Eankin,  114  Ala. 
408,  62  Am.  St.  Rep.  Ill,  21  South.  995;  State  v.  Carson,  27  JSieb. 
501,  20  Am.  St.  Rep.  681,  43  N.  W.  361. 
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BALDWIN  T.  THAYER. 

[71  N.  H.  257,  52  Atl.  852.] 

SALES— Change  of  Possession— Conflict  of  Laws.— The  ques- 
tion whether  a  sale  of  personalty  is  accompanied  by  such  change  of 
possession  as  to  render  the  transaction  valid  against  attaching  cred- 
itors of  the  vendor  is  to  be  determined  by  the  law  of  the  state 
where  the  property  is  situated  and  the  attachment  is  made.  (p. 
511.) 

SALES— Change  of  Possession. — To  render  a  sale  of  persona) 
property  valid  aa  against  the  vendor's  Subsequent  attaching  credi- 
tors, there  must  be  a  change  of  possession  of  the  property  from  the 
vendor  to  the  vendee,  and  such  ciiange  must  be  exclusive  and  ap- 
parent,    (p.  511.) 

SALES — Change  of  Possession. — Notice  of  the  sale  of  person- 
alty without  change  of  possession  does  not  affect  the  claim  of  an 
attaching  creditor  of  the  vendor  thereto,     (p.  512.) 

SALES— Change  of  Possession. — If  personalty  is  allowed  to 
remain  in  the  possession  of  the  vendor  without  any  apparent  owner- 
ship in  the  vendee,  the  act  of  the  former  in  taking  part  of  the  goods 
to   a   railway   station,   requesting   the   railway    company    to   provida 
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a  car  for  the  use  of  the  vendee  and  to  issue  a  shipping  receipt  for 
the  goods  in  his  name,  while  the  car  is  loaded  by  tthe  vendor's  ser- 
vants, is  not  such  a  change  of  possession  or  notice  of  change  of  own- 
ership as  will  render  the  sale  valid  aa  against  a  subsequent  attach- 
ing creditor  of  the  vendor,     (p.  513.) 

SALES — Change  of  Possession.— Personal  property  sold  and 
put  upon  railroad  premises  for  shipment  is  not  thus  placed  in  the 
constructive  possession  of  the  vendee,  so  that  it  cannot  be  reached 
by  the  vendor's  creditors  unless  he  has  parted  with  all  control  and 
custody  of  it  and  the  railway  company  has  become  a  bailee  in  re- 
lation thereto,     (p.  513.) 

SALES— Change  of  Possession— Attaching  Creditors.— It  is 
only  when  alleged  personalty  of  a  vendor  and  debtor  is  apparently 
in  the  open,  visible,  and  exclusive  possession  of  a  third  person  that 
an  attaching  creditor  of  the  vendor  is  put  upon  inquiry  as  to  the 
title,      (pp.  513,  514.) 

Smith  &  Smith,  for  the  plaintiff. 

S.  Sloane,  for  the  defendant. 

2«»  BLODGETT,  C.  J.  Whether  at  the  time  of  the  attach- 
ment the  title  to  the  lumber  in  question  had  passed  as  between 
the  vendor  and  the  vendee,  it  is  unnecessary  to  determine;  for 
treating  the  transaction  as  a  completed  sale  as  to  the  parties,  we 
think  it  was  void  as  to  the  attaching  creditor. 

By  the  law  of  Vermont,  as  we  understand  it  to  be  held,  and  by 
which  this  case  is  to  be  determined,  "a  sale  is  fraudulent  in  law 
unless  there  is  a  change  of  possession;  possession  in  the  vendee, 
open,  notorious  and  exclusive;  that  is,  apparent  and  such  as 
would  indicate  to  an  observer  a  change  of  ownership ;  exclusive, 
not  joint;  and  if  any  of  these  requisites  are  wanting  to  the  sale, 
the  property  is  liable  to  attachment  by  the  creditors  of  the 
vendor,  notwithstanding  the  bona  fides  of  the  transaction": 
Weeks  v.  Prescott,  53  Vt.  57.  "The  rule  in  this  state  is  well 
understood  by  the  profession,  that  to  render  a  sale  of  personal 
property  valid  against  the  vendor's  creditors  there  must  be  a 
change  of  possession  of  the  property  from  the  vendor  to  the 
vendee;  that  the  vendee's  possession  must  be  exclusive  and  ap- 
parent" :  Wheeler  v.  Selden,  63  Vt.  429,  431,  25  Am.  St.  Eep. 
771,  21  Atl.  615.  "Our  books  abound  with  the  expressions  that 
a  bona  fide  sale  without  a  change  of  possession  is  not  valid  as 
iigainst  creditors.  But  to  be  strictly  accurate,  it  should  be  said 
that  such  sales  do  not  prevent  the  property  from  being  attached 
upon  process  against  the  vendor.  And  that  this  is  the  real 
point  of  the  doctrine  is  made  apparent  by  the  consideration  that 
(me  may  attach  property  in  this  state  so  situated,  notwithstand- 
ing he  may  have  full  notice  of  the  transfer,  and  have  no  reason 
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to  doubt  or  question  its  perfect  fairness  and  adequate  considera- 
tion. But  in  regard  to  subsequent  purchasers,  the  rule  is 
otherwise :  Rice  v.  Courtis,  32  Vt.  460,  4G8,  4G9,  78  Am.  Dec. 
597,  per  Redfield,  C.  J.;  Hart  v.  Farmers'  etc.  Bank,  33  Vt. 
252,  263.  "Notice  of  the  sale  of  personal  property  without 
change  of  possession  will  not  affect  the  claim  of  an  attaching 
creditor  and  vendor  thereto":  Perrin  v.  Reed,  35  Vt.  2,  8,  9. 
And  "v\rhen  personal  property  is  sold  which  is  in  the  custody 
of  a  third  person,  the  vendee  must  himself,  or  by  some  person 
other  than  the  vendor,  give  notice  of  the  sale  to  the  person  in 
whose  possession  the  property  is,  and  such  person  must  assent, 
and  agree,  to  keep  the  property  for  the  vendee,  or  it  will  be 
liable  ^*"  to  be  attached  by  the  creditors  of  the  vendor'* :  Wliit- 
ney  v.  Lynde,  16  Vt  579,  580.  "Without  this  notice  the  posses- 
sion cannot  be  considered  as  changed,  so  that  the  property 
should  not  be  subject  to  attachment  at  the  suit  of  the  creditors 
of  the  vendor*':  Whitney  v.  Lynde,  16  Vt.  586.  "The  rule  laid 
-down  in  Whitney  v.  Lynde  ....  has  always  been  adhered  to 
in  this  state,  so  far  as  I  know** :  Redfield,  C.  J.,  in  Rice  v.  Curtis, 
22  Vt.  470,  78  Am.  Dec.  697.  See,  also.  Pierce  v.  Chipman, 
S  Vt.  334,  339,  and  authorities  cited;  and  Hart  v.  Farmers'  etc. 
Bank,  33  Vt.  263.  The  seller  must  become  devested  of  the 
possession :  Chase  v.  Snow,  52  Vt.  525 ,  529. 

To  this  enunciation  of  what  has  been  termed  "Vermont's 
fraud-in-law  doctrine,**  the  only  exception  of  which  we  are 
aware  is,  that  in  the  case  of  personal  chattels  "cumbrous  in 
character'*  and  "difficult  of  removal,'*  or  when  "removal  is  im- 
practicable,** the  sale  is  valid  against  attaching  creditors  with- 
out an  actual  removal  or  manual  change  of  possession  (Kings- 
ley  V.  White,  57  Vt.  565,  568) ;  and  witliin  this  exception  are  the 
cases  of  Hutchins  v.  Gilchrist,  23  Vt.  82,  and  Birge  v.  Edgerton, 
28  Vt.  291,  upon  which  much  reliance  is  had  by  the  defendant. 

In  the  light  of  these  decisions,  do  the  facts  before  us  show  a 
change  of  possession  so  open,  notorious,  and  exclusive  as  would 
inform  the  public,  or  those  who  were  accustomed  to  deal  with 
Getchell,  that  the  property  had  changed  hands,  and  that  the 
title  had  passed  to  Thayer,  at  the  time  of  the  attachment  ?  We 
cannot  think  so.  On  the  -contrary,  we  think  there  was  no  outward 
sign  manifested,  nor  indicia  -exhibited,  nor  notice  given,  which 
could  apprise  the  attaching  creditor  or  the  public  of  any  change 
of  possession  or  o^vnership.  Cortainlv.  Thaver  had  done  nothing 
ID  thcbe  resp3ctfi.    So  far  as  appears,  lie  had  seen  but  a  porlioa 
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of  the  lumber;  had  given  no  directions  about  it;  had  taken  no 
charge  of  it;  had  notified  no  one  of  his  claimed  ownership;  and, 
furthermore,  although  the  larger  part  of  the  lumber  was  upon 
the  premises  of  the  railroad  at  the  time  of  sale,  he  concedes  and 
claims  that  all  of  it  was  then  in  Getchell's  possession.  Being 
admittedly  in  his  possession  then,  and  consequently  liable  to  at- 
tachment as  his  property  by  a  creditor  having  actual  knowledge 
of  the  sale,  when  and  how,  during  the  six  hours  succeeding,  did 
Getchell  become  devested  of  the  possession  and  the  lumber  ex- 
empted from  attachment  by  a  creditor  having  no  knowledge  0/ 
the  sale?  Thj  only  acts  on  his  part,  in  the  meanwhile,  in  re- 
tpect  of  the  lumber  were,  the  drawing  of  the  balance  of  it  to  thfl 
i-ailroad  premises  with  his  teams;  his  request  to  the  station  agent 
to  set  in  a  car  for  Thayer  upon  which  the  lumber  might  be 
loaded;  his  direction  that  when  a  shipping  receipt  was  issued, 
it  should  be  made  out  to  Thayer;  and  the  loading  of  about  three- 
fourths  of  *"^  the  lumber  on  the  car  by  Getchell's  servants, 
who  were  actually  so  engaged  when  the  attachment  was  made 
Plainly,  these  acts  did  not  effect  a  devestment  of  GetchelFs  pos- 
session. The  possession  of  his  servants  was  his  possession;  their 
acts  were  his  acts;  and  something  yet  remained  to  be  done  in 
the  performance  of  his  contract  of  sale.  Nor,  during  this  per- 
iod, had  the  railroad  assumed  or  contracted  any  new  obligation 
or  relation  to  the  property.  No  shipping  receipt  for  it  had 
been  issued,  no  additional  control  of  it  taken,  and  no  additional 
responsibility  on  account  of  it  assumed. 

The  doctrine  of  constructive  possession  cannot  be  invoked  by 
the  defendant.  The  relation  of  bailor  and  bailee  did  not  exist 
between  him  and  the  railroad.  The  lumber  was  on  the  railroad 
premises  as  a  place  of  deposit  merely.  Doubtless  personal  chat- 
tels may  be  delivered  by  a  vendor  to  a  third  person  under  an 
arrangement  with  him  to  hold  them  for  the  purchaser,  and  the 
title  pass  as  against  the  vendor's  creditor.  But  that  is  not  this 
case.  Suppose,  however,  that  it  were  true;  in  such  a  case  the 
vendor  must  part  with  all  control  over  the  property,  and  not  re- 
main in  the  apparent  possession  and  custody  of  it.  Where  there 
is  actual  possession,  there  is  no  place  for  constructive  possession. 

Nor  can  we  assent  to  the  defendant's  further  contention,  that 
the  plaintiff  was  bound  to  make  inquiry  of  the  railroad  before 
attaching  the  property.  It  is  only  when  the  alleged  property 
of  the  vendor  or  debtor  is  apparently  in  the  open,  visible  and  ex- 
clusive possession  of  a  third  party  that  an  attaching  creditor  is 
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put  upon  inquiry.  The  contention  is  based  upon  the  erroneous 
assumption  that  the  railroad  had  such  a  possession  when  the 
attachment  was  made.  The  facts  show  the  contrary  to  be  true, 
and,  beyond  this,  it  is  expressly  found  that  "there  was  no  evi- 
dence that  the  attaching  creditor  had  any  notice  of  the  sale  of 
the  lumber  before  the  attachment."  In  the  most  favorable  view 
to  the  defendants  which  we  think  can  possibly  be  taken  con- 
sistently with  the  facts,  the  lumber  was  in  the  joint  possession  of 
(4etchell  and  the  railroad ;  but  this  would  not  shield  or  exempt 
it  from  attachment  by  Getchell's  creditors. 

The  plaintiff  is  entitled  to  judgment  for  one  hundred  and 
twenty  dollars  and  eighty-four  cents,  and  interest  from  the  date 
of  his  writ. 

Exemption  sustained. 

All  concurred. 


What,  Change  of  Possession  of  goods  sold  is  sufficient  as  against 
creditors  and  subsequent  purchasers  is  considered  in  the  monographic 
note  to  Claflin  v.  Eosenberg,  97  Am.  Dec.  340-348.  While  it  is  possi- 
ble for  the  vendee  to  employ  t'Be  vendor  and  yet  make  such  a  change 
of  possession  as  will  support  a  sale,  still  if  the  vendor  is  left  in  en- 
tire charge  of  the  property,  or  so  apparently  in  charge  that  there  is 
no  visible  change  in  its  possession,  and  nothing  to  indicate  any 
change  in  the  title  or  possession,  then  there  is  no  such  actual  change 
of  possession  as  is  required  by  law:  Etchepare  v.  Aguirre,  91  (Jal. 
288.  25  Am.  St.  Eep.  180,  27  Pac.  668.  See,  further,  Murphy  v. 
Mulgrew,  102  Gal.  547,  41  Am.  St.  Kep.  200,  36  Pac.  857;  Stephens 
V.  Gifford,  137  Pa.  St.  219,  21  Am.  St.  Eep.  868,  20  Atl.  542;  Ken- 
ninger  v.  Spatz,  128  Pa.  St.  524,  18  Atl.  405,  15  Am.  St.  Eep.  692, 
and   note. 

The  Delivery  of  Goods  by  a  Vendor  to  a  carrier,  as  a  general  rule, 
is  equivalent  to  a  delivery  to  the  vendee,  subject  to  the  right  of 
stoppasre  in  transit:  Scharff  v.  Meyer,  133  Mo.  428,  54  Am.  St.  Bep. 
672,  34  S.   W.   858. 


WARD  V.  MARYLAND  CASUALTY  COMPANY. 

[71  N.  H.  262,  51  Atl.  900.] 

INSUBANCE— Notice  of  Accident  or  Claim.— Under  an  em- 
ployer's liability  insurance  policy  providing  that  the  insured  shall 
give  the  insurer  "immediate  notice"  of  an  accident,  a  claim  there- 
under, or  of  a  suit  to  enforce  such  claim,  it  is  intended  that  the 
notice  in  each  case  shall  be  given  as  soon  after  the  fact  as,  in  view 
of  all  the  circumstanced,  makes  it  reasonably  immediate,  and  if  such 
notice  is  given   with   due  diligence    under    the    circumstances    and 
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without  unnecessary  or  unreasonable  flelay,  it  answers  the  require- 
ment of  the  contract.  Whether  the  notice  as  given  is  reasonably  im- 
mediate is  a  question  of  fact.     (pp.  515,  516.) 

INSURANCE— Accident  —  Full  Particulars —An  employer's 
liability  insurance  policy  requiring  the  insured  to  furnish  to  the  in- 
surer "full  particulars"  of  an  accident  does  not  call  for  unneces- 
sary details,  but  only  such  as  will  enable  the  insurer  to  determine 
whothf-r  a  claim  is  likely  to  be  made.  Such  provision  does  not  call 
upon  the  insured  to  make  and  report  an  exhaustive  examination  of 
the  circumstances  attending  the  accident,  or  to  decide  the  fact3 
upon  conflicting  evidence.  Whether  the  information  furnished  is 
Bufliciently  full  under  the  circumstances  to  answer  the  requirement 
of  the  policy  is  a  questfon  of  fact.     (p.  516.) 

INSURANCE— Indemnity— Notice  of  Action.— Under  an  em- 
pliyor's  iialility  insurance  policy  failure  of  the  insured  to  forward 
to  counsel  for  the  insurer  the  process  served  upon  him  in  an  action 
bv  an  employ^  for  injury  from  an  accident,  does  not  exempt  the  in- 
surer from  liability  in  the  absence  of  a  special  provision  to  that 
eiiect  in  the  policy,     (p.  517.) 

S.  Sloane  find  G.  F.  Morris,  for  the  plaintiffs. 

Jewell,  Owen  &  Veazey,  for  the  defendants. 

^««  CHASE,  J.  The  defendants'  liability  depends  in  part 
upon  the  answer  to  the  question  whether  the  plaintiffs  gave  them 
"immediate"  notice  in  writing  of  O'ConnelFs  accident,  tlie 
claim  made  ^^"^  on  account  of  it,  and  the  suit  that  was  brought 
to  enforce  the  claim.  This  involves  an  ascertainment  of  the 
meaning  of  the  word  "immediate"  as  used  in  the  policy.  The 
word,  when  relating  to  time,  is  defined  in  the  Century  Dictionary 
as  follows:  "Without  any  time  intervening;  without  any  delay; 
present;  instant;  often  used  like  similar  absolute  expressions, 
with  less  strictness  than  the  literal  meaning  requires;  as,  an 
immediate  answer."  It  is  evident  that  the  word  was  not  used 
in  this  contract  in  its  literal  sense.  It  would  generally  be  im- 
possible to  give  notice  in  writing  of  a  fact  the  instant  it  occur- 
red. It  cannot  be  presumed  that  the  parties  intended  to  in- 
troduce into  the  contract  a  provision  that  would  render  the 
contract  nugatory.  As  "  immediate"  was  understood  by  them, 
it  allowed  the  intervention  of  a  period  of  time  between  the  oc- 
currence of  the  fact  and  the  giving  of  notice  more  or  less  lengthy 
according  to  the  circumstances.  The  object  of  the  notice  was 
one  of  the  circumstances  to  be  considered.  If  it  was  to  enable 
the  defendants  to  take  steps  for  their  protection  that  must  neces- 
sarily be  taken  soon  after  the  occurrence  of  the  fact  of  which 
notice  was  to  be  given,  a  briefer  time  would  be  required  to 
render  the  notice  immediate  according  to  the  understanding  of 
the  parties  than  would  be  required  if  the  object  could  be  equally 
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well  attained  after  considerable  delay.  For  example,  a  delay 
of  weeks  in  givng  notice  of  the  commencement  of  the  employe's 
suit  against  the  plaintiffs  might  not  prejudice  the  defendants  in 
preparing  for  a  defense  of  the  action,  while  a  much  shorter  de- 
lay in  giving  notice  of  the  accident  might  prevent  them  from 
ascertaining  the  truth  about  it.  The  parties  intended  by  the 
language  used  that  the  notice  in  each  case  should  be  given  so 
soon  after  the  fact  transpired  that,  in  view  of  all  the  circum- 
stances, it  would  be  reasonably  immediate.  If  a  notice  is  given 
''with  due  diligence  under  the  circumstances  of  the  case,  and 
without  unnecessary  and  unreasonable  delay,"  it  will  answer 
the  requirements  of  the  contract:  Chamberlain  v.  New  Hamp- 
shire Fire  Ins.  Co.,  55  K  H.  249,  265,  268;  May  on  Insurance, 
1st  ed. ,  sec.  462 ;  May  on  Insurance,  4th  ed.,  sec.  462 ;  Donahue 
V.  Windsor  County  etc.  Ins.  Co.,  56  Vt.  374;  Lockwood  v.  ]\Iid- 
dlesex  etc.  Assur.  Co.,  47  Conn.  553,  568.  Whether  the  notices 
were  reasonably  immediate — like  the  kindred  question  of  what 
is  a  reasonable  time — are  questions  of  fact  that  must  be  deter- 
mined in  the  superior  court:  Tyler  v.  Webster,  43  N".  H,  147, 
151;  State  v.  Plaisted,  43  N.  H.  413;  Chamberlain  v.  New 
Hampshire  Fire  Ins.  Co.,  55  N.  H.  265;  Austin  v.  Ricker,  61 
N.  H.  97;  Ela  v.  Ela,  70  N.  H.  163,  165,  47  Atl.  414. 

The  defendants  further  allege  that  the  plaintiffs  did  not  give 
full  particulars  of  the  accident.  The  provision  of  the  contract 
requiring  full  particulars  did  not  call  for  unnecessary  details, 
but  only  such  as  would  enable  the  defendants  to  determine 
whether  a  ^"^  claim  was  likely  to  be  made  against  the  plain- 
tiffs. Nor  did  it  call  upon  the  paintiffs  to  make  an  exhaustive 
investigation  of  the  circumstances  attending  the  accident,  or  to 
decide  what  the  facts  were  upon  a  consideration  of  conflicting 
evidence.  The  request,  made  by  the  defendants'  resident  man- 
agers in  Boston  of  persons  insured  in  the  company,  that  they 
would  notify  the  defendants'  attorneys  by  telegraph  or  telephone 
of  an  accident,  so  that  they  might  send  a  person  at  once,  to 
raake  an  investigation,  shows  that  the  defendants  so  understood 
the  matter.  The  purpose  of  the  notice  was  to  put  the  defend- 
ants upon  inquiry  rather  than  to  give  them  full  information 
rioncerning  the  accident.  Whether  the  particulars  furnished  by 
the  plaintiffs  were  sufficiently  full  under  the  circumstances  to 
answer  the  requirement  of  the  policy  is  also  a  question  of  fact 
to  be  determined  in  Ihe  superior  court:  Stone  v.  Granite  State 
Fire  Ins.  Co.,  69  N.  H.  438,  45  Atl.  235. 
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The  provision  in  the  third  condition  of  the  policy  that  the 
assured  when  requested  by  the  company  shall  aid  in  securing  in- 
formation and  evidence,  is  of  a  similar  nature,  and  should  be  in- 
terpreted and  applied  in  acordance  with  the  foregoing  views. 

To  the  defendants'  claim  that  their  liability  under  the  policy, 
was  ended  by  the  plaintiffs'  failure  to  forward  to  the  defend- 
ants' counsel  the  summons  or  paper  served  upon  the  plaintiffs 
in  the  OConnell  action  immediately  after  service,  in  compli- 
ance with  th3  counsel's  request,  it  is  a  sufficient  answer  that 
there  is  no  provision  in  the  policy  making  such  failure  a  cause 
of  forfeiture  of  the  plaintiffs'  rights.  Such  failure  would  be 
competent  evidence  on  the  question  whether  the  plaintiffs  rea- 
sonably aided  the  defendants  in  securing  information  concern- 
ing the  action.  Its  weight  would  depend  upon  the  circum- 
stances, and  must  be  determined  by  the  tribunal  charged  with 
the  duty  of  deciding  questions  of  fact. 

The  court  ruled  pro  forma  that  the  correspondence  and  tele- 
grams were  a  substantial  compliance  with  the  conditions  of  the 
policy,  and  found  for  the  plaintiffs.  If  this  means  that  the 
questions  were  treated  as  matters  of  law,  there  was  error  in 
the  course  adopted  and  the  finding  must  be  set  aside.  If  it 
means  that  upon  a  consideration  of  the  correspondence  and 
telegrams  it  was  found  as  a  fact  that  there  was  a  substantial 
compliance  with  the  condition  of  the  policy,  the  only  additional 
question  of  law  raised  by  the  defendants'  exception  is  whether 
there  was  sufficient  evidence  to  warrant  such  a  finding.  The 
evidence  was  ample.  Not  to  mention  any  other  testimony,  the 
request  made  by  the  defendants'  counsel  of  the  plaintiffs,  about 
August  20,  1900 — fifteen  months  after  the  accident  and  four- 
teen months  after  the  last  request  for  further  information  con- 
cerning the  accident — that  the  plaintiffs  would  send  the  sum- 
mons in  the  O'Conncll  action  to  the  counsel  ^''^  in  order  that 
they  might  take  the  proper  steps  to  defend  the  plaintiffs,  very 
strongly  shows  that  the  defendants  did  not  understand  that 
their  liability  had  ceased  because  of  any  prior  failure  of  the 
plaintiffs  to  comply  with  the  requirements  of  the  policy.  It 
was  a  practical  admission  that  the  prior  efforts  of  the  plaintiffs 
to  fullfiU  the  terms  of  the  policy  had  been  reasonable,  both  as  to 
form  and  seasonableness.  Apparently,  the  defendants  then  had 
full  information  concerning  all  the  facts  covered  by  the  ad- 
mission, except  perhaps  the  date  when  O'Connell's  action  was 
begun.     A  finding  that  a  notice  of  the  beginning  of  the  suit. 
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given  eighteen  days  after  the  service  of  the  writ  upon  one  of 
the  plaintiffs  and  two  days  before  its  service  upon  the  other, 
was  "immediate"  within  the  meaning  of  the  word  as  used  in 
the  policy  would  not  be  unsupported  by  the  evidence. 

The  general  finding  in  favor  of  the  plaintiffs  is  understood 
to  include  a  finding  of  all  facts  in  their  favor  that  are  necessary 
to  support  the  general  finding,  and  so  to  include  findings  favor- 
able to  them  upon  the  questions  of  fact  above  mentioned.  The 
pro  forma  ruling  is  understood  to  have  related  to  the  facts  so 
found.  Accordingly,  unless  the  defendants  procure  an  amend- 
ment of  the  case  showing  that  this  construction  is  erroneous, 
their  exception  must  be  overruled. 

Exception  overruled  nisi. 

All  concurred. 


Conditions  in  Policies  of  Insurance  as  to  the  time  of  giving  notice 
of  loas  or  accident  are  construed  reasonably  and  most  strongly 
agfiinst  the  insurer.  If  the  condition  is  that  the  notice  must  be 
given  immediately  or  forthwith,  it  is  necessary  only  that  due  dili- 
gence be  exercised  and  notice  be  given  within  a  reasonable  time: 
Woodmen  Accident  Assn.  v.  Pratt,  62  Neb.  673,  87  N.  W.  540,  89 
Am.  St.  Eep.  777,  and  cases'  cited  in  the  cross-reference  note  thereto. 

The  Condition  in  a  Policy  of  Insurance  as  to  the  manner  of  furnish- 
ing proofs  of  loss  must  be  complied  with  substantially:  Weidort  v. 
State  Ins.  Co.,  19  Or.  261,  20  Am.  St.  Kep.  809,  24  Pac.  242;  Jones 
V.  Mechanics'  Fire  Ins.  Co.,  36  N.  J.  L.  29,  13  Am.  Kep.  405.  A 
substantial  compliance,  however,  is  sufficient.  "Due  proof"  calls 
only  for  such  as  the  law  will  pronounce  reasonable  and  satisfactory: 
Jarvis  v.  Northwestern  Mut.  Relief  Assn.,  102  Wis.  546,  72  Am.  St. 
Rep.  895,  78  N.  W.  1089;  Rochester  Loan  etc.  Co.  v.  Libertv  Ins. 
Co.,  44  Neb.  537.  48  Am.  St.  Rep.  745,  62  N.  W.  877:  Buffalo  lH)an 
etc.  Co.  V.  TCr.icrhts  Templar  etc.  Assn.,  126  N.  Y.  450,  22  Am.  St. 
Eep.  839,  27  N.  E.  942. 


HUGHES  V.  BOSTON"  AND  MAINE  RAILROAD. 

[71   N.   H.  279,  51   Atl.   1070.] 

BAILBOADS — Infant  Trespassers.— A  railroad  company  is  not 
in  fault  in  not  keeping  its  right  of  way  clear  of  obstructions  which 
may  render  the  place  dangerous  to  infant  trespassers,     (p.  519.) 

BAILBOADS — Infant  Trespassers— Use  of  Torpedoes.— The 
facta  that  a  railroad  torpedo  was  found  upon  the  railroad  right  of 
way  beside  the  track  some  distance  from  a  crossing  or  station  and 
that  trainmen  were  required  by  the  rules  of  the  road  to  be  supplied 
with  torpedoes  and  were  dirocted  how  to  use  them  as  si^nils  fur- 
nish no  evidence  of  an  intentional  or  wanton  desire  to  inllict  an  in- 
jury to  an  intermeddling  infant  trespasser,     (p.  520.) 
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NEGLIGENCE  must  be  Proved  either  by  testimony  directly 
establishing  the  fact,  or  by  proof  of  facts  from  which  such  negli- 
gence reasonably  follows  and  must  be  presnmed.     (p.  520.) 

RAILEOADS— Trespassers.— If  a  railway  company  conducts 
its  lawful  business  in  a  legal  and  proper  manner,  it  is  not  liable  to 
one  who  is  injured,  not  by  its  acts,  but  by  his  own  intermeddling 
with  railroad  machinery  upon  railroad  land  where  the  presence  of 
the  person  injured  is  without  right,     (p.  521.) 

RAILEOADS— Infant  Trespassers, — A  railroad  company  la 
under  no  obligation  to  warn  or  protect  infant  trespassers,     (p.  521.) 

RAILROADS— Infant  Trespassers. — Invitation  to  an  infant 
trespasser  to  go  upon  railroad  premises  cannot  be  inferred  from  the 
fact  that  other  persons  go  there  without  objection,     (p.  521.) 

Shannon  &  Young^,  and  E.  A.  and  C.  B.  Hibbard,  for  the 
plaintiff. 

Jcwett  &  Plummer  and  F.  S.  Streeter,  for  the  defendants. 

''^^  PARSONS,  J.  If  the  unexploded  torpedo  lying  beside 
the  track  rendered  the  defendants'  premises  unsafe  for  the 
use  which  the  plaintiff,  a  boy  nine  years  old,  was  attempting 
to  make  of  tlicm,  that  fact  does  not  establish  that  the  defend- 
ants were  guilty  of  negligence.  Actioliable  negligence  is  the 
breach  of  a  duty  owed  by  the  defendant  to  the  plaintiff.  Where 
there  is  no  duty  there  is  no  negligence:  McGill  v.  Maine  etc. 
Oranite  Co.,  70  N.  H.  125,  127,  85  Am.  St.  Rep.  618,  4G  Atl. 
<)8-J:.  "The  ownership  of  land  imposes  no  duty  upon  the  owner 
for  the  benefit  of  trespassers":  Davis  v.  Boston  etc.  R.  R.  Co., 
70  N.  H.  519,  520,  49  Atl.  108.  Hence,  in  the  words  of  the 
plaintiff's  brief  a  land  owner  "is  not  obliged  to  fence  a  disused 
reservoir  while  filling  it  up  (Clark  v.  Manchester,  62  N.  H. 
577),  or  a  manufacturing  corporation  to  stop  its  machinery  or 
forcibly  to  eject  a  trespassing  child  (Buch  v.  Amory  Mfg.  Co., 
69  N.  11.  257,  76  Am.  St.  Rep.  163,  44  Atl.  809),  or  a  railroad 
to  lock  its  turntables  or  discover  chance  trespassers  (Frost  v. 
Eastern  R.  R.  Co.,  64  N.  H.  220,  10  Am.  St.  Rep.  396,  9  Atl. 
790;  Shea  v.  Concord  etc.  R.  R.  Co.,  69  N.  H.  361,  41  Atl. 
774),"  or  to  fence  its  right  of  way  for  the  protection  of  an 
infant  trespasser :  Casista  v.  Boston  etc.  R.  R.  Co.,  69  N.  H.  649. 
45  Atl.  712.  These  propositions  are  admitted  by  the  plaintiff 
upon  the  authorities  in  this  state,  and  from  them  it  follows  that 
^  railroad  is  not  in  fault  for  not  keeping  its  right  of  way  clear 
•of  obstructions  which  may  render  the  place  dangerous  to  an  in- 
fant trespasser.  This  much  appears  to  be  conceded.  But  it  i;? 
<-.laimed  that  "throwing  away  poisons  or  explosives  is  an  alto- 
■iL'tiier  different  case";  that  carelessness  in  the  control  of  o.\- 
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plosives  and  poisons  "is  a  breach  of  duty  to  the  public  and  to 
the  individual  injured."  The  claim  is  understood  to  stand  upon 
the  ground  that,  though  a  land  owner  is  not  liable  for  failure 
to  take  active  measures  for  the  protection  of  trespassers  ac- 
cording to  the  authorities  above  cited,  he  is  liable  for  injuries 
intentionally  or  wantonly  inflicted:  Davis  v.  Boston  etc.  R.  R. 
Co.,  70  N".  H.  519,  520,  49  Atl.  108;  Leavitt  v.  Shoe  Co.,  69  N. 
H.  597,  45  Atl.  558;  Frost  v.  Eastern  R.  R.  Co.,  G4  N.  H. 
220,  222,  10  Am.  St.  Rep.  396,  9  Atl.  790. 

At  the  close  of  the  opening  counsel  was  asked  what  the  evi- 
dence would  be  to  prove  the  defendants'  fault.  The  ruling 
granting  the  nonsuit  was,  in  effect,  that  the  facts  stated  were 
insufficient  to  authorize  the  inference  that  the  plaintiff's  in- 
juries were  either  intentionally  or  wantonly  inflicted  by  the 
defendants.  The  ruling  was  correct.  The  only  facts  suggest  d 
were  the  finding  of  the  torpedo  upon  the  defendants'  right  of 
way  beside  the  track,  at  a  point  one-fourth  of  a  mile  from  a 
crossing  or  station ;  that  the  torpedo  was  of  a  kind  used  only  by 
the  railroad;  and  the  inference  whicli  could  be  made  from  the 
rules  of  the  road  by  which  the  trainmen  were  required  to  be 
supplied  with  torpedoes  and  ^^^  were  directed  how  to  use  then* 
as  signals.  These  facts  furnish  no  evidence  of  intentional  or 
wanton  injury.  In  the  absence  of  evidence,  it  cannot  be  in^- 
ferred  from  the  rules  requiring  the  use  of  torpedoes  by  train- 
men that  such  use  was  unnecessary  or  improper.  "As  signal 
torpedoes  are  necessary  in  the  operation  of  trains  upon  rail- 
roads, the  possession  of  them  by  men  of  the  train  crew  cannot 
be  regarded  as  negligence,  and  it  cannot  be  presumed  that 
they  are  negligently  used;  but  negligence  in  such  a  case,  as  in 
all  others,  must  be  proved  either  by  testimony  directly  estab- 
lishing the  fact,  or  by  the  proof  of  facts  from  which  such  neg- 
ligence will  reasonably  follow  and  be  presumed:  The  jury 
cannot  be  allowed  to  guess  that  there  was  negligence  witliout 
some  proof  thereof,  either  direct  or  inferential":  Cleveland  etc 
R.  R.  Co.  V.  Marsh,  63  Ohio  St.  236,  58  N.  E.  821 ;  Gahagan 
V.  Boston  etc.  R.  R.  Co.,  70  N".  H.  441,  444,  50  Atl.  146.  No 
evidence  to  the  contrary  being  offered,  the  only  inference  that 
can  be  made  from  the  rules  is  that  the  use  of  torpedoes  for 
signaling  by  placing  them  upon  the  rails,  except  at  stations 
and  crossings,  was  necessary  and  proper.  Conducting  their  law- 
ful business  in  a  manner  which  there  was  no  offer  to  prove 
Avas  illegal  or  improper,  the  defendants  are  not  liable  to  one- 
who  is  injured,  not  by  the  defendants'  acts,  but  by  his  own 
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intermeddling  with  their  machinery  upon  their  own  land,  where 
the  presence  of  the  person  injured  was  without  right :  Carter 
\.  Columbia  etc.  R.  R.  Co.,  19  S.  C.  20,  45  Am.  Rep.  754.  The 
case  cited  was  very  near  the  present  in  its  facts.  It  was  there 
paid,  there  being  "no  evidence  except  the  naked  facts  that  the 
defendant  had  placed  the  torpedo  upon  its  track  for  a  good 
purpose,  and  that  the  deceased,  by  intermeddling  with  it  for  a 
bad  purpose,  had  brought  upon  himself  the  terrible  calamity 
which  resulted  from  its  explosion,"  that  "there  was  a  total 
want  of  testimony  as  to  the  defendant's  negligence,  the  gist 
of  the  action,  and  therefore  the  nonsuit  should  have  been 
granted."  In  the  present  case  the  torpedo  was  found,  not  on 
the  rail,  but  beside  it.  As  to  the  cause  of  its  being  in  the 
latter  position,  we  are  left  entirely  to  speculation.  In  the  ab- 
sence  of  evidence,  the  jury  cannot  conjecture  or  guess  that  the 
presence  of  the  torpedo  beside,  instead  of  upon,  the  rail  was 
due  to  negligence.  Much  less  could  they  be  permitted  to  in- 
fer that  it  was  wantonly  or  intentionally  left  where  it  was  found. 
But  the  fact  is  of  no  consequence,  because  the  plaintiff  was  not 
injured  by  coming  in  contact  with  it  in  walking  along,  but  be- 
cause he  picked  it  up  and  struck  it  with  a  stone — a  result 
equally  as  probable  if  the  torpedo  were  found  upon  the  rail. 
As  the  defendants  owed  no  duty  to  warn  or  protect  trespassers, 
the  fact  that  the  plaintiff  was  an  infant  does  not  create  a  duty 
where  none  exists:  Buch  v.  Amory  Mfg.  Co.,  69  IST.  H.  257,  2G1, 
76  Am.  St.  Rep.  163,  44  Atl.  809. 

2*^"  The  allegation  in  the  first  part  of  the  opening  state- 
ment (which  apparently  is  the  declaration  in  the  writ),  tliat 
the  plaintiff  when  injured  was  traveling  upon  the  premises  of 
the  railroad,  as  he  had  a  right  to  do,  would  authorize  the 
introduction  of  evidence  upon  which,  if  it  existed,  the  plaintiff 
might  have  a  right  to  go  to  the  jury;  but  it  is  understood  from 
the  subsequent  statements  and  the  argument  that  no  right  is 
claimed  except  what  would  result  from  the  alleged  fact  that 
no  objection  was  made  to  the  passage  of  persons  along  the 
track  between  the  Messer  street  crossing  and  the  station.  This 
claim  has  not  been  urged,  but  it  appears  to  be  conceded  that 
the  plaintiff  was  in  fact  a  trespasser,  and  the  case  has  been 
argued  by  the  plaintiff  only  upon  that  ground.  Invitation  by 
the  land  owner  to  go  upon  his  premises  cannot  be  inferrec^ 
from  the  fact  that  persons  go  there  without  objection  from  him : 
Clark  V.  Manchester,  62  N.  H.  577,  579 ;  Cooley  on  Torts,  606. 


522     American  State  Ukports^  Vol.  93.     [New  Hampshire, 

Harriman  v.  Pittsburgh  etc.  Ey.  Co.,  45  Ohio  St.  11,  4  Am. 
St.  Rep.  507,  12  N.  E.  451,  has  been  cited.  In  that  case  there 
was  evidence  that  the  torpedoes  were  placed  where  found 
wantonly,  and  not  for  any  necessary  or  useful  purpose.  In 
the  absence  of  evidence  of  this  character,  it  is  not  advisable 
to  discuss  the  doctrine  of  this  case,  which  on  other  points  em- 
braced in  the  decision  is  in  conflict  with  the  law  of  this  state. 

The  action  of  the  plaintiff,  though  only  nine  years  of  age, 
in  placing  the  torpedo  upon  the  rail  and  striking  it  with  a  stone, 
might  be  thought  to  indicate  he  had  some  knowledge  of  its 
properties.  Doubtless  he  did  not  know  of  the  danger  from  an 
explosion  so  made.  His  injury  is  to  be  ascribed,  upon  the  facts 
stated,  to  accident  or  misfortune  attributable  to  his  childish 
ignorance  and  inexperience,  and  not  to  any  actionable  fault  of 
the  defendants:  1  Thompson  on  Negligence,  sec.  1051. 

Exception  overruled. 

All  concurred. 


The  Owner  of  Property  is  held  to  be  under  no  obligation,  in  -tl  « 
absence  of  wanton  or  willful  negligence,  to  keep  it  in  a  safe  con- 
dition for  the  benefit  of  trespassers,  idlers,  intruders,  or  others, 
whether  infants  or  adults,  who  come  upon  it,  not  by  invitation,  ex- 
press or  implied,  but  for  their  own  purposes,  to  gratify  their  curi- 
osity, or  for  pleasure:  Eyan  v.  Towar,  128  Mich.  463,  92  Am.  !St,  Kep. 
481.  87  N.  W.  644;  Uthermohlen  v.  Bogg's  Run  Co.,  50  W.  Va.  457, 
40  S.  E.  410,  88  Am.  St.  Rep.  884,  and  cases  cited  in  the  cross-ref- 
erence note  thereto.  See  the  discussion  of  this  question  in  the  mono- 
graphic note  to  Barnes  v.  Shreveport  City  R.  R.  Co.,  49  Am.  St.  Rep. 
416-421.  Thus  a  railroad  company  is  not  liable  for  the  death  of 
•one  who,  while  walking  on  the  track  without  right,  intermeddles 
with  a  torpedo  placed  there  as  a  danger  signal,  and  is  killed  by  its 
explosion:  Carter  v.  Columbia  etc.  R.  R.  Co.,  19  S.  C.  20,  45  Am. 
Rep.  754.  But  see  Harriman  v.  Pittsburgh  etc.  Ry.  Co.,  45  Ohio  St. 
11,  4  Am.  St.  Rep.  507,  12  N.  E.  451. 


McLAINE  V.  HEAD  &  DOWST  COMPANY. 

[71  N.  H.  294,  52  Atl.  545.] 

MASTER  AND  SERVANT— Fellow-servants.— A  servant  who 
4g  injured  by  the  negligence  of  a  fellow-servant  in  the  course  of 
their  common  employment  without  any  fault  on  the  part  of  the 
master  cannot  maintain  an  action  against  him  for  such  injury,  (p. 
-524.) 

MASTEB  AND  SERVANT— Fellow-servants  Test. — If  one 
person  is  injured  through  the  negligence  of  another  in  the  same 
service,  the  test  as  to  whether  they  are  fellow-servants  is  not  found 
in  the  fact  that  they  are  engaged  in  a  common  employment  under 


Apr  1,  19, ,2.]       McLaixe  v.  Ue\d  &  Dowst  Co.  523 

the  same  general  control  and  paid  by  tbo  same  principal,  but  is 
wlietner  the  negligent  servant  in  the  act  or  omission  complained  of 
represents  the  master  in  the  performance  of  any  duty  owed  by  the 
master  to  the  servant  injured.  The  responsibility  of  the  master  is 
determined  by  the  nature  of  the  act  in  question,  and  not  by  the 
difference  in  the  rank  or  grade  of  service  between  particular  ser- 
vants,    (p.  524.) 

MASTER  AND  SERVANT— FeUow-servants— Dangerous  Place 
to  Work.— If  the  supplying  of  a  work  place  is  part  of,  or  necessarily 
rp'^ults  from,  the  work  being  done,  and  is  to  be  done,  by  the  servants 
themselves,  the  master  is  not  liable  for  a  coservant's'  negligence  in 
the  progress  of  the  work  rendering  the  place  unsafe,     (p.  525.) 

MASTER  AND  SERVANT— Risk  Assumed.— If  danger  to  a 
servant  arises,  not  from  the  work  place  itself,  but  from  the  use  of 
it  for  the  work,  and  no  special  skill  or  experience  beyond  that  in- 
volved in  doing  the  work  is  required  to  maintain  the  safety  of  the 
place,  the  maintenance  of  such  safety  is  the  duty  of  the  servant,  be- 
cause it  is  part  of  the  work.     (p.  526.) 

MASTER  AND  SERVANT— Act  of  Vice-principal.— If  ordi- 
nary care  requires  that  a  warning  of  dangers  arising  from  the  work 
should,  from  time  to  time,  be  given  by  a  master  to  his  servants  as 
the  work  progresses,  he  must  provide  for  such  a  warning,  and  if  he 
intrusts  this  duty  to  a  competent  person  he  is  not  liable  for  the  neg- 
ligence of  such  person,     (p.  527.) 

MASTER  AND  SERVANT— Warning  of  Danger — Act  of 
Fellow-servant. — A  master  is  not  liable  for  the  negligence  of  a  ser- 
vant in  failing  to  notify  a  co-employ6  of  the  approach  of  a  transi- 
tory peril  which,  as  the  work  progresses,  will  render  the  environ- 
ment unsafe  for  a  brief  period,  but  which  may  easily  be  avoided  if 
due  warning  is  given,     (p.  527.) 

MASTER  AND  SERVANT.— Negligence  of  a  Foreman  in  fail- 
ing to  notify  a  servant  working  in  a  ditch  of  the  dumping  of  a  load 
of  earth  into  the  ditch  is  not  a  breach  of  the  duty  of  the  master 
to  provide  a  safe  place  for  the  Servant  to  do  the  work  delegated  to 
him.     (p.  528.) 

MASTER  AND  SERVANT— Guaranty  of  Protection  by  Fel- 
low-servant. — The  promise  of  a  servant  that  he  will  exercise  care  in 
the  work  intrusted  to  him  to  avoid  injury  to  a  fellow-servant  is  not 
the  promise  of  the  master,  and  he  is  not  liable  therefor  unless  it  is 
expressly  authorized  by  him.     (pp.  528,  529.) 

MASTER  AND  SERVANT— Promise  of  Protection  by  Fore- 
man.— A  promise  by  a  foreman  to  a  servant  working  under  him  to 
protect  him  from  the  danger  of  the  employment,  is  not  binding  upon 
the  master,  unless  authorized  by  Iiim.     (p.  529.) 

Plaintiff  was  employed  by  the  defenclanfs  as  a  laborer,  level- 
ing and  tamping  earth  in  a  ditch  some  twenty  feet  deep.  Earth 
was  dumped  into  such  ditch  by  cartloads,  and  it  was  the  prac- 
tice of  the  boss  of  the  gang  to  warn  the  men  in  the  ditch  that 
the  earth  was  about  to  be  dumped.  Such  boss  had  directed 
the  plaintiff  to  work  in  the  ditch  and  had  promised  to  "take 
care  of  him."  At  the  time  plaintiff  was  injured  no  warning 
was  given,  and  as  a  consequence  a  load  of  earth  was  dumped 
on  him.     Plaintiff  was  nonsuited  and  took  exceptions. 
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Pattee  &  George,  for  the  plaintiff. 

D.  A.  Taggart  and  G.  C.  Bingham,  for  the  defendants. 

*»5  PARSONS,  J.  "A  servant  who  is  injured  by  the  neg- 
ligence of  a  fellow-servant  in  the  course  of  their  common  em- 
ployment, without  any  fault  on  the  part  of  the  master,  can 
maintain  no  action  against  the  master  for  such  injury"' :  Fifield 
V.  Northern  R.  R.  Co.,  43  N.  H.  225,  236;  Hanley  v.  Grand 
Trunk  Ry.  Co.,  62  N.  H.  274;  Griffin  v.  Glenn  Mfg.  Co.,  67  N. 
H.  287,  30  Atl.  344;  Lebarge  v.  Berlin  Mills  Co.,  68  N.  H.  373, 
44  Atl.  533;  Fournier  v.  Columbian  Mfg.  Co.,  70  N.  H.  629, 
44  Atl.  104.  The  test  whether  the  individual  employes  con- 
cerned were  fellow-servants  is  not  found  in  the  fact  that  they 
were  engaged  in  a  common  employment  under  the  same  gen- 
eral control  and  paid  by  the  same  principal,  but  is  whether  the 
negligent  servant,  in  the  act  or  omission  complained  of,  rep- 
resented the  master  in  the  performance  of  any  duty  owed  by 
the  master  to  the  servant  injured.  The  responsibility  of  the 
master  is  determined  by  the  nature  of  the  act  in  question,  and 
not  by  a  difference  in  rank  or  grade  of  service  between  partic- 
ular servants:  Jacques  v.  Great  Falls  Mfg.  Co.,  66  N.  H.  482, 
22  Atl.  552;  Small  v.  Allington  etc.  Co.,  94  Me.  551,  48  Atl. 
177 ;  Bailey  on  Master  and  Servant,  284,  286. 

The  plaintiff,  the  foreman,  and  the  teamsters  were  engaged 
in  a  common  employment  filling  the  trench.  The  plaintiff  in 
the  bottom  of  the  ditch  was  injured  by  the  negligent  dumping 
of  earth  and  stones  upon  him.  If  he  had  been  warned,  he 
could  have  protected  himself  and  escaped  injury.  The  liabil- 
ity of  the  defendants  for  the  failure  of  the  foreman  to  give 
the  warning,  assuming  that  such  failure  was  due  to  negligence, 
is  determined  by  the  answer  to  the  question  whether  the  duty 
of  giving  the  omitted  warning  was  a  duty  personal  to  the 
master.  The  rank  or  grade  of  the  employe  to  whom  this  duty 
was  in  this  case  intrusted  is  immaterial,  because  the  founda- 
tion of  the  claim  is  the  nonperformance  of  an  alleged  non- 
delegable duty.  The  only  breach  oi  the  master's  duty  sug- 
gested is  the  failure  to  provide  the  plaintiff  with  a  safe  place 
in  which  to  work  and  to  keep  it  safe.  It  is  urged  that,  as  the 
plaintiff  could  not  safely  work  in  the  bottom  of  the  ditch  with- 
out warning,  the  master's  duty  as  to  the  place  was  not  per- 
formed unless  the  warning  were  given.  It  is  not  suggested 
that  the  place  itself  in  which  the  plaintiff  was  at  work  wa» 
unsafe.    There  was  no  secret  danger  unknown  to  the  plaintiff; 
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£t  least,  the  injury  is  not  attributed  to  such  a  cause.  The 
plaintiff's  injury  was  due  to  a  danger  arising  in  the  progress 
of  the  work.  So  long  as  in  the  work  of  filling  the  trench  no 
earth  was  thrown  into  it  in  the  plaintiff's  vicinity,  the  place 
where  he  was  at  work  was  safe.  His  injury  resulted  from  the 
prosecution  of  the  common  work  by  the  defendants'  other  em- 
ployes. The  place  and  the  danger  varied  as  the  work  progressed. 
The  place  was  not  a  permanent  localion  prepared  by  the  master 
for  the  work,  but  was  made  and  changed  by  the  work  the  ser- 
vants were  doing.  Where  the  *®"  supplying  of  a  work  place 
is  part  of,  or  necessarily  results  from,  the  work  being  done,  and 
is  to  be  done  by  the  servants  themselves,  the  master  is  not 
liable  for  a  coservant's  negligence  in  the  progress  of  the  work, 
rendering  the  place  unsafe:  Armour  v.  Hahn,  111  U.  S.  313, 
318,  4  Sup.  Ct.  Eep.  433;  Zeigler  v.  Day,  123  Mass.  152,  154^ 
An  illustration  is  to  be  found  in  the  cases  where  a  part  of  the 
work  of  the  servants  is  to  build  scaffoldings  or  stagings  upon 
which  to  work.  In  such  cases  it  is  no  part  of  the  personal  duty 
of  the  master  to  see  to  it  that  such  places  are  safe.  His  duty 
ends  with  the  supply  of  suitable  materials:  Manning  v.  Man- 
chester Mills,  70  N.  H.  582,  49  Atl.  91.  Having  provided  a 
safe  place,  the  master  is  not  liable  upon  the  ground  of  that 
obligation  if  the  place  is  made  unsafe  by  the  negligence  of 
servants  employed,  not  to  provide  the  place,  but  to  do  the  work 
in  the  place:  Nash  v.  Nashua  etc.  Co.,  62  N.  H.  406;  Bodwell 
V.  Nashua  Mfg.  Co.,  70  N.  H.  390,  47  Atl.  613;  Hussey  v. 
Coger,  112  N.  Y.  614,  618,  8  Am.  St.  Rep.  787,  20  N.  E.  556; 
Cullen  V.  Norton,  126  N.  Y.  1,  26  N.  E.  905 ;  Daves  v.  South- 
ern Pac.  Co.,  98  Cal.  19,  35  Am.  St.  Eep.  133,  32  Pac.  708; 
Hermann  v.  Port  Blakely  Mill  Co.,  71  Eed.  853. 

The  obligations  of  the  master  as  to  machinery  and  appliances 
and  in  respect  to  the  place  are  the  same  in  substance,  and  may 
both  as  well  as  hio  duty  in  the  employment  of  servants,  be  com- 
prehended by  the  use  of  the  term  "instrumentalities."  The 
master's  duty  is  to  exercise  care  to  provide  reasonably  safe 
and  sufficient  instrumentalities  for  the  work.  The  execution 
of  the  work  is  the  duty  of  the  servant.  "The  master  has  not 
contracted  or  undertaken  to  execute  in  person  the  work  con- 
nected with  his  business" :  Wilson  v.  Merry,  L.  R.  1  H.  L.  S, 
326,  332.  When  the  repair  of  the  machinery  or  appliances  fur- 
nished by  the  master  requires  skill  and  practical  knowledge,  the 
oblicration  is  that  of  the  master;  but  when  the  inspection  and 
repair  is  incidental  to  the  use  of  the  appliance — i.  e.,  is  a 
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part  of  the  work  of  its  use,  such  inspection  and  repair  is  the 
duty  of  the  servant:  Jaqucs  v.  Great  Falls  Mfg.  Co.,  6G  N. 
H.  482,  484,  22  Atl.  552;  Bjbjian  v.  Woonsccket  Rubber  Co.,. 
164  Mass.  214,  219,  41  N.  E.  265;  Cregan  v.  Marston,  126 
N.  Y.  568,  22  Am.  St.  Rep.  854,  27  N.  E.  952.  Upon  the  same 
principle,  when  the  danger  arises  not  from  the  place  itself,  but 
from  the  use  of  it  for  the  work  and  no  special  skill  or  ex- 
perience beyond  that  involved  in  doing  the  work  is  required  to 
maintain  the  safety  of  the  place  the  maintenance  of  such  safety 
is  the  duty  of  the  servant  because  it  is  a  part  of  the  work. 
The  plaintiff  cannot  re-cover  on  the  ground  of  the  breach  of  the 
master's  obligation  as  to  the  place,  because  there  is  no  evidence 
of  negligence  of  the  master  in  that  respect. 

The  contention  that  the  master's  duty  as  to  the  place  is  in 
question  here,  involves  a  confusion  of  ideas.  It  is  not  the  duty 
as  to  the  place  itself  that  is  in  question,  but  the  question  is  as 
to  the  extent  of  the  duty  of  the  master  to  guard  the  servant 
from  dangers  ^^"^  arising  in  the  course  of  the  work  from  the 
work  itself.  The  master  is  bound  to  take  reasonable  precau- 
tions to  insure  the  servant's  safety  (Foss  v.  Baker,  62  N.  H. 
247,  251) ;  or  as  the  rule  is  usually  expressed,  to  provide  such 
reasonable  rules  and  regulations  as  will  enable  the  servants  to 
do  the  work  in  safety:  Northern  etc.  R.  R.  Co.  v.  Peterson, 
162  U.  S.  346,  353,  16  Sup.  Ct.  Rep.  843.  The  measure  of 
the  master's  duty  in  this  regard  is  ordinary  care.  The  law 
is  not  varied  by  the  nature  or  the  extent  of  the  enterprise. 
"The  responsibilities  of  the  defendants  in  this  case,  and  of  the 
individual  who  hires  two  laborers  in  harvest,  or  two  carpenters 
to  erect  a  staging  and  shingle  his  house,  are  to  be  determined 
by  the  same  legal  tests":  Fifield  v.  Northern  R.  R.  Co.,  42 
N.  H.  225,  238.  The  individual  who  employs  two  laborers 
to  dig  a  ditch  is  not  required  to  stand  over  them  to  give 
warning,  or  to  prevent  one  from  throwing  earth  upon  another. 
Neither  is  he  required  to  employ  a  watchman  to  give  warning 
to  the  one  when  the  other  is  about  to  throw  a  shovelful  of 
earth  into  or  out  of  the  trench.  There  is  no  occasion  for  such 
a  precaution,  not  because  the  rule  of  law  is  different,  but  he- 
cause  ordinary  care  does  not  demand  it  in  such  a  case.  A& 
the  number  of  servants  is  enlarged  and  the  work  extended,  the 
probability  of  injury  of  one  by  the  other  is  increased.  When 
the  nature  of  the  work  reasonably  demands  rules  or  precau- 
tions, the  master's  duty  arises.  The  master's  duty  is  performed 
by  the  adoption  of  a  reasonably  suitable  method.     If  ordinary 
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care  requires  that  a  warning  of  dangers  arising  from  the  work 
should  from  time  to  time  be  given  to  his  servants  as  the  work 
progresses,  it  is  the  master's  duty  to  provide  for  such  a  warn- 
ing. Having  made  provision  for  the  warning  by  entrusting 
the  duty  to  a  competent  person,  he  is  not  liable  for  the  negli- 
gence of  the  person  entrusted  with  the  duty:  Hussey  v.  Coger, 
112  N.  Y.  614,  8  Am.  St.  Rep.  787,  20  N.  E.  556;  Ocean 
Steamship  Co.  v.  Cheeney,  86  Ga.  278,  12  S.  E.  351 ;  Cheeney 
v.  Ocean  Steamship  Co.,  92  Ga.  726,  44  Am.  St.  Rep.  113, 
19  S.  E.  33;  Luebke  v.  Chicago  etc.  Ry.  Co.,  59  Wis.  127,  48 
Am.  Rep.  483,  17  N.  W.  870;  S.  C,  63  Wis.  91,  53  Am.  Rep. 
!C66,  23  N.  W.  136;  Portance  v.  Lehigh  Valley  Coal  Co.,  101 
AVis.  574,  579,  70  Am.  St.  Rep.  932,  77  N.  W.  875;  Donovan 
v.  Ferris,  128  Cal.  48,  79  Am.  St.  Rep.  25,  60  Pac.  519 ;  Hart- 
vig  V.  N.  P.  Lumber  Co.,  19  Or.  522,  25  Pac.  358 ;  The  Harold, 
21  Fed.  428;  Hermann  v.  Port  Blakely  Mill  Co.,  71  Fed.  853; 
The  Pioneer,  78  Fed.  606;  Martin  v.  Atchison  etc.  R.  R.  Co., 
166  U.  S.  399,  403,  17  Sup.  Ct.  Rep.  603.  For  other  cases 
to  the  same  effect  see  Todford  v.  Los  Angeles  Electric  Co.,  54 
L.  R.  A.  120,  note  (f),  where  it  is  said  that  "all  the  authori- 
ties with  the  exception  of  the  single  New  Jersey  case  (Belle- 
ville Stone  Co.  v.  Mooney,  61  N.  J.  L.  253,  39  Atl.  764),  seem 
to  be  agreed  that  a  master  is  not  liable  for  the  negligence  of 
a  servant  in  failing  to  notify  a  coemploye  of  the  approach  of 
a  transitory  peril  which,  as  the  work  progresses,  will  render 
the  environment  unsafe  for  a  brief  period,  but  which  may  easily 
be  avoided  if  ^^^  due  warning  is  given."  The  New  Jersey  case 
cited  seems  not  only  contrary  to  all  the  authorities  as  to  the 
particular  duty  of  warning,  but  also  in  violation  of  the  general 
rule,  that  a  master  is  not  responsible  for  the  lack  of  safety  in 
the  place  occasioned  by  the  negligence  of  another  employe  do- 
ing the  work  in  the  place,  which  is  recognized  as  sound  i» 
New  Jersey  as  well  as  elsewhere:  Curley  v.  Hoff,  62  N.  J.  L. 
758,  42  Atl.  731 ;  Stewart  v.  International  Paper  Co.,  96  Me. 
30,  51  Atl.  237.  No  sufficient  reason  is  suggested  for  follow- 
ing the  apparently  anomalous  doctrine  of  this  case. 

The  logical  soundness  of  the  general  rule  appears  from  its 
application  to  the  facts  in  this  case.  The  plaintiff  was  injured 
because  the  foreman  negligently  directed  or  permitted  the  earth 
to  be  thrown  upon  him.  If  the  duty  of  warning  is  personal 
to  the  master,  the  duty  to  take  care  that  the  earth  should  not 
be  thro^vn  upon  the  servant  is  equally  so.  The  difference  is 
merely  one  of  statement.     If  the  master  is  liable  here  for  the 
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negligence  of  the  foreman  in  omitting  the  warning,  he  would  be 
liable  for  the  negligence  of  the  teamster  who  dumped  his  load 
without  warning  if  the  duty  rested  upon  him  to  give  warning,  ot 
for  the  negligence  of  the  single  shoveler  who  in  like  manner 
emptied  his  shovel  upon  his  companion.  In  the  later  case,  it 
would  be  entirely  immaterial  whether  the  one  in  the  ditch  or  the 
one  upon  the  ground  above  was  foreman.  The  cause  of  the  injury 
is  the  negligent  throwing  of  the  earth  by  the  one  upon  the 
other.  The  absence  of  a  warning  by  which  the  injury  would 
have  been  escaped  is  merely  evidence  of  negligence  in  the  per- 
son performing  the  act.  As  the  act  is  that  of  a  servant,  the 
negligence  is  also.  It  is  immaterial  whether  the  act  and  the 
omission  are  chargeable  to  the  same  person.  The  division  of 
duty  necessary  in  large  enterprises  does  not  make  that  the  act 
of  the  master  which  in  smaller  concerns  is  the  negligence  of 
the  servant.  The  fact  that  the  foreman  had  control  over  the 
plaintiff  and  directed  him  where  to  work  does  not,  under  Jaques 
V.  Great  Falls  Mfg.  Co.,  66  N.  H.  482,  22  Atl.  552,  make  the 
master  liable  for  the  negligence  in  the  work  of  a  fellow-servant. 
Keenan  v.  New  York  etc.  R.  R.  Co.,  145  N.  Y.  190,  196,  45 
Am.  St.  Rep.  604,  39  N.  E.  711.  Assuming  that  the  power 
of  direction  involved  the  exercise  of  the  master's  duty  (which 
is  not  generally  true),  the  plaintiff's  injury  did  not  arise  from 
any  negligence  in  the  performance  of  such  duty. 

The  parties  agree  in  an  amendment  to  the  case  that  the  only 
questions  raised  or  transferred  are  (1)  the  liability  of  the  de- 
fendants for  the  failure  of  the  boss,  who  was  present  perform- 
ing the  duty  of  giving  warnings,  to  warn  the  plaintiff  at  the 
time  of  the  accident;  and  (2)  the  effect  of  the  assurance  of 
protection  by  the  foreman  to  the  plaintiff  as  an  inducement 
to  him  to  enter  upon  and  continue  at  the  work  assigned  him. 
Therefore,  whether  the  ^^^  personal  duty  of  the  employers  re 
quired  them  in  this  case  to  make  rules  for  the  conduct  of  the 
business  or  provision  for  a  warning,  and  whether  such  duty 
was  discharged  by  the  assumption  by  the  foreman  of  the  task 
of  giving  warning,  are  questions  not  raised  or  presented  for 
consideration. 

While  there  is  no  implied  contract  for  the  breach  of  which 
tbe  defendants  are  liable,  they  might  be  personally  liable  upon 
an  express  contract  if  one  were  made.  There  is  evidence  of 
an  express  undertaking  by  the  foreman  that  he  would  "take 
oare  of^'  the  plaintiff.  Construed  in  the  light  of  the  practice 
shown  by  the  evidence,  this  might  be  found  to  constitute  an 
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agreement  to  give  warning,  or  a  warranty  that  one  should  be 
given.  Accompanied  by  evidence  of  authority  from  the  defend- 
ants, such  contract  and  its  breach  would  establish  the  plaintiff's 
case.  The  only  evidence  is  that  the  foreman  was  in  charge 
of  the  whole  gang,  both  teamsters  and  shovelers,  and  had  been 
all  summer.  It  is  to  be  inferred,  therefore,  that  the  foreman 
had  authority  to  direct  the  men  where  to  work.  If  it  were  nec- 
essary to  place  a  man  to  give  warning,  he  had  that  authority. 
If  the  assurance  had  been  that  some  one — the  foreman,  or  some 
one  else — would  be  charged  with  the  duty  of  warning,  and  no 
person  had  been  directed  to  perform  that  duty,  the  failure 
might  be  held  a  breach  of  the  master's  duty  intrusted  to  him. 
But  there  is  no  evidence  that  the  foreman  was  authorized  to  do 
more  in  the  name  of  the  defendants  than  perform  so  much  of 
the  defendants'  legal  duty  as  was  entrusted  to  him.  The  duty 
to  select  some  one  to  give  the  warning  having  been  per- 
formed by  the  assumption  of  that  duty  by  himself,  ^of  whose 
competency  no  question  is  made,  his  authority  so  far  as  shown 
by  the  evidence  was  exhausted.  In  his  capacity  of  watchman, 
he  had  no  more  authority  to  pledge  the  defendants  as  insurers 
cf  the  plaintiff's  safety  than  any  man  whom  he  might  have 
directed  to  perform  that  duty.  His  authority  to  act  for  the 
defendants  being  only  that  implied  by  law,  he  had  not  author- 
ity to  act  for  them  outside  the  duty  which  the  law  imposed 
upon  them.  If  the  law  imposed  upon  them  the  duty  of  warn- 
ing, the  express  agreement  is  immaterial  except  upon  the  ques- 
tion of  the  plaintiff's  care,  because  the  defendants  would  be 
equally  liable  without  as  with  the  agreement;  while  if  they 
are  not  liable,  there  is  nothing  in  the  case  empowering  the 
foreman  to  agree  they  should  be.  What  the  foreman  said  was 
the  mere  promise  or  guaranty  of  a  fellow-servant.  It  does  not 
purport  to  be  anything  more.  The  promise  of  a  servant  that 
he  will  exercise  care  in  the  work  intrusted  to  him  to  avoid 
injury  to  a  fellow-servant  is  not  the  promise  of  the  master: 
Martin  v.  Atchison  etc.  R.  E.  Co.,  166  U.  S.  399,  403,  17  Sup. 
Ct.  Rep.  603 ;  Schott  v.  Onondaga  County  Sav.  Bank,  49  App. 
Div.  503,  63  N.  Y.  Supp.  631 ;  Tedford  v.  Los  Angeles  Electric, 
54  L.  R.  A.  116,  note,  2. 

^***  It  does  not  appear  that  the  foreman  hired  or  discharged 
the  other  employes.  Intrusted  with  the  authority  to  make  the 
contract  of  hiring,  reasonable  and  necessary  stipulations  in- 
troduced by  him  into  the  contract  would  be  binding  upon  tlie 
defendants.     As  part  of  such  a  contract,  a  reasonable  and  nec- 
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essary  special  guaranty  of  notice  might  bind  the  defendants: 
Bradley  v.  New  York  Cent.  R.  E.  Co.,  62  N.  Y.  99.  The  case 
discloses  nothing  of  the  sort.  The  plaintiff  has  placed  his 
claim  solely  upon  the  failure  to  give  warning.  The  lack  of 
warning,  unexplained,  may  be  evidence  of  negligence  in  the 
person  whose  duty  it  was  to  give  it;  but  to  charge  the  defend- 
ants as  employers,  the  plaintiff  must  go  further  and  show  that 
the  failure  is  chargeable  to  negligence,  either  in  employing 
incompetent  servants  or  an  insufficient  number,  or  in  placing 
the  duty  of  warning  upon  one  so  occupied  with  other  duties  as 
to  be  incompetent  to  perform  this,  or  to  a  failure  to  make 
proper  rules  and  regulations  for  the  conduct  of  the  work.  In 
the  absence  of  any  evidence  upon  either  point  suggested,  the 
nonsuit  was  properly  ordered. 
Exception  overruled. 

Blodgett,  C.  J.,  and  Chase  and  "Walker,  JJ,,  concurred. 

Mr.  Justice  Eemick  Dissented,  and  said:  "As  an  original  question, 
viewed  in  the  light  of  natural  reason  and  justice,  1  think  all  will 
agree  that,  when  a  master,  through  his  foreman  in  charge,  orders  a 
servant  to  work  in  a  deep  trench,  caring  for  earth  and  srtones,  which 
are  being  dumped  into  it  from  a  point  above  and  outside  of  the  line 
of  his  vision,  assuring  him,  by  express  declaration,  as  well  as  by 
previous  practice  of  warning,  and  by  the  implication  arising  from 
the  nature  and  necessity  of  the  service,  that  he  will  be  safeguarded 
by  warning,  he  should  be  held  liable  to  the  servant,  who,  while  pro- 
ceeding with  the  work  in  accordance  with  the  foreman's  direction 
and  in  reliance  upon  such  assurance  and  previous  practice  of  warn- 
ing, is  injured  by  the  neglect  of  the  foreman  to  give  such  warning. 
But  it  is  suggested  that  this  conclusion,  so  reasonable  and  just  in 
the  abstract,  is  not  permissible  in  the  present  case,  because,  it  is 
claimed,  the  neglect  of  the  foreman  to  give  the  warning  was  the 

neglect  of  a  fellow-servant It  is  no  longer  the  doctrine  that 

all  employes  of  a  common  master  in  a  common  enterprise,  excepting- 
those  charged  with  supreme  control  and  management,  like  boards  of 
directors,  are  fellow-servants,  regardless  of  rank  or  service:  Columbus 
etc.  Ry.  V.  Arnold,  31  Ind.  174,  99  Am.  Dec.  615;  Fifield  v.  Northern 
R,  R.  Co.,  42  N.  H.  225,  236;  Hard  v.  Vermont  etc.  Co.,  32  Vt.  473. 
Nor  is  it  any  longer  true,  that  having  in  the  first  instance  furnisned 
the  servant  a  safe  place  and  safe  appliances  and  competent  servants 
to  keep  them  so,  the  master's  obligation  is  discharged  (Wilson  v. 
Merry,  L.  R,  1  H.  L.  Cas.  326;  Waller  v.  Railway  Co.,  2  Hurl  &  C.  102; 
Searle  v.  Lindsay,  11  Com.  B.,  N.  S.,  429;  Albro  v.  Agawam  Canal 
Co.,  6  Cush.  75;  King  v.  Boston  etc.  Corp.,  9  Cush.  112,  129;  Gill- 
shannon  V.  Stony  Brook  etc.  Corp.,  10  Cush.  228;  Johnson  v.  Boston 
Towboat  Co.,  135  Mass.  209,  212,  213,  46  Am.  Rep.  458;  Hard  v.  Ver- 
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mont  etc.  Co.,  32  Vt.  473);  but  the  law  now  is,  that  the  master  by  the 
contract  of  employment,  assumes  certain  personal  duties  to  the  ser- 
vant, not  only  in  respect  to  original  equipment,  but  subsequent  main- 
tenance and  management,  and  that  whoever  represents  him  in  th© 
discharge  of  any  of  these  duties— whatever  his  title  or  rank— is  to 
that  extent  the  master's  agent,  for  whose  negligence  the  master  ia 
responsible  to  the  servant,  just  as  he  would  be  responsible  if  the 
negligence  were  directly  his  own:  Nail  v.  Louisville  Ky.,  129  Ind. 
260,  28  N.  E.  183,  611;  Hopkins  v.  O'Leary,  176  MaSs.  258,  57  M,  K 
342;  Haskell  v.  Anchor  Works,  178  Mass.  485,  59  N.  E.  1113;  Jaque 
V.  Great  Falls  etc.  Co.,  66  N.  H.  482,  22  Atl.  552;  Davis  v.  Central 
Vt.  R.  E.  Co.,  55  Vt.  84,  89,  45  Am.  Rep.  590. 

"In  holding  that  the  master  in  the  present  case  discharged  the  mani- 
fest and  admitted  duty  to  warn  the  plaintiff  by  delegating  it  to  tha 
foreman  in  charge,  and  in  citing  to  that  effect  the  case  of  Wilson  v. 
Merry,  now  so  generally  repudiated  (Jaques  v.  Great  Falls  etc.  Co., 
66  N.  H.  482,  22  Atl.  552;  Davis  v.  Central  Vermont  R.  R.  Co.,  55  Vt. 
84,  91,  94,  45  Am.  Rep.  590),  the  majority  would  appear  to   have 
given  too  little  weight  to  the  process  of  change  to  which  reference 
has  been  made.     Be  this  as  it  may,  the  fact  remains  that  the  change 
has  come.     True,  the  line  separating  the  duties  which  may  be  dele- 
gated so  as  to  absolve  the  master   from  those  which  may  not    is  not 
yet  clearly  defined,  and  in  the  process  of  development  much  conflict 
of  authority  has  arisen.     Yet  through  all  the  confusion  a  tendency 
is  clearly  manifest  to  enlarge  the  latter  class.     In  view  of  this  con- 
fusion and  tendency,  the  concrete  question  here  presented,  whether 
the  duty  to  warn  (which  was  omitted  to  the  plaintiff's  injury)   was 
of  the  former  or  the  latter  class,  should  be  determined  with  refer- 
ence to  its  own  peculiar  circumstances  and  in  accordance  with  what 
seems  the  better  reason  and  the  sounder  authorities,  whatever  may 
have  been  the  conclusions  of  other  courts,  at  other  times,  and  under 
other    circumstances.     Answering   the   question   in   this   spirit,    there 
is  to  my  mind  no  room  for  doubt  that  the  duty  to  warn,  under  the 
circumstances  of  the  present  case,  was  a  personal  duty  iucumbent 
upon  the  defendants  by  their  contract  of  employment,  for  the  negli- 
gent performance  of  which  by  their  foreman  in  charge  they  are  re- 
sponsible. 

"The  occasion  for  the  warning  did  not  arise  from  the  transitory 
omission  or  commission  of  some  fellow-servant.  It  was  demanded 
by  the  nature  of  the  work  and  the  character  of  the  place,  as  an  orig- 
inal   and    permanent    provision No    reason    can    be    suggested 

why,  if  the  danger  is  inherent  in  the  Service  and  certainly  recurring, 
and  warning  with  the  recurrence  of  the  danger  is  absolutely  neces- 
sary in  order  to  make  the  working  place  safe,  the  master  should  not 
be  required  to  repeat  the  warning  with  each  recurrence  of  the  dan- 
ger." As  sustaining  this  view,  the  learned  judge  cited  Gerrish  v. 
Ice  Co.,  63  Conn.  9,  27  Atl.  235;  Evansville  etc,  R.  R.  Co.  v.  Holcomb, 
9  Ind.  App.  198,  36  N.  E.  39;  Cincinnati  etc.  Ry.  v.  Lang,  118  Ind. 
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579,  21  N.  E.  317;  Taylor  v.  Evansville  etc.  R.  R.  Co.,  121  Ind.  124, 
16  Am.  St.  Rep.  372,  22  N.  E.  876;  Rogers  v.  Leyden,  127  Ind.  50, 
26  N.  E.  210;  Nail  v.  Louisville  etc.  Ry.  Co.,  129  Ind.  260,  28  N.  E. 
183,  611;  Louisville  etc.  Ry.  v.  Banning,  131  Ind.  528,  31  Am.  St. 
Kep.  443,  31  N.  E.  187;  Wheeler  v.  Wasson  Mfg.  Co.,  135  Mass.  294; 
Belleville  Stone  Co.  v.  Mooney,  61  N.  J.  L.  253,  39  Atl.  764.  To  the  same 
effect,  and  directly  supporting  the  proposition  that  the  negligence 
of  the  foreman  in  the  present  case  was  the  negligence  of  the  master, 
are  the  following:  Railway  Co.  v.  Triplett,  54  Ark.  289,  15  8.  W.  831, 
16  S.  W.  266;  Tedford  v.  Los  Angeles  Electric  Light  Co.,  134  Cal. 
76,  66  Pac.  76;  Cheeney  v.  Steamship  Co.,  92  Ga.  726,  44  Am,  St.  Rep. 
113,  19  S.  E.  33;  Kirk  v.  Senzig,  79  111.  App.  251;  Harrison  v.  Detroit 
etc.  R.  R.  Co.,  79  Mich.  409, 19  Am.  St.  Rep.  180, 44  N.  W.  1034;  Erickson 
V.  St.  Paul  etc.  R.  R.  Co.,  41  Minn.  500,  43  N.  W.  332;  Carlson  v.  North- 
western Tel.  Co.,  63  Minn.  428.  65  N.  W.  914;  Mississippi  etc.  Co.  v. 
Ellis,  72  Miss.  191, 17  South.  214;  Moore  v.  Wabash  etc.  Ry.  Co.,  85  Mo. 
588;  Dayharsh  v.  Hannibal  etc.  By.  Co.,  103  Mo.  570,  23  Am.  St.  Rep. 
900,  15  S.  W.  554;  Ring  v.  Missouri  etc.  Ry.  Co.,  112  Mo.  220,  20  S.  W. 
436;  Floettl  v.  Third  Ave.  R.  R.  Co.,  41  N.  Y.  Supp.  792,  10  App.  Div. 
308;  Mullane  v.  Houston  etc.  R.  R.,  46  N.  Y.  Supp.  957,  21  Misc.  Rep. 
10;  McGovern  v.  Central  Vermont  R.  R.  Co.,  123  N.  Y.  280,  288,  25  N.  E. 
373;  Lake  Shore  etc.  Ry.  v.  Lavalley,  36  Ohio  St.  221;  Railway  Co. 
V.  Murphy,  50  Ohio  St.  135,  33  N.  E.  403;  Hartrig  v.  N.  P.  Lumber 
Co.,  19  Or.  522,  25  Pac.  358;  Anderson  v.  Ogden  Union  Ry.  Co.,  8 
Utah,  128,  30  Pac.  305;  Luebke  v.  Chicago  etc.  Ry.  Co.,  59  Wis.  127, 
48  Am.  Rep.  483,  17  N.  W.  870;  Bailey  on  Personal  injuries,  sec. 
2674;  Buswell  on  Personal  Injuries,  sec.  202;  12  Am.  &  Eng.  Ency. 
of  liaw,  2d  ed.,  950,  955,  969, 

Our  own  cases  are  entirely  consistent  with  this  view:  Eoss  v. 
Baker,  62  N.  H.  247;  Nash  v.  Nashua  Iron  and  Steel  Co.,  62  N.  H. 
406;  Jaques  v.  Great  Falls  etc.  Co.,  66  N.  H.  482,  22  Atl.  552;  Griffin 
V.  Glenn  Mfg.  Co.,  67  N.  H.  287,  30  Atl.  344;  Collins  v.  Laconia  Car 
Co.,  68  N.  H.  196,  38  Atl.  1047;  Burnham  v.  Concord  K.  K.  Co.,  69 
N.  H.  280,  45  Atl.  563;  Lintott  v.  Nashua  Iron  etc.  Co.,  69  N.  H. 
628,  632,  44  Atl.  98;  Bennett  v.  Warren,  70  N.  H.  564,  568,  49  AtL 
105. 

"The  general  rule,  that  the  master's  liability  to  one  person  in  his 
employment  for  the  negligence  of  another  person  in  the  same  em- 
ployment is  to  be  determined  by  what  the  latter  is  doing  rather 
than  by  the  official  character  in  which  he  is  doing  it,  is  not  ques- 
tioned. But  while  such  is  undoubtedly  the  general  rule,  the  ques- 
tion of  rank  is  not  always  and  altogether  without  importance.  Upon 
principle  it  seems  clear  that  when,  as  in  the  present  case,  the  mas- 
ter's foreman  in  charge,  in  the  prosecution  of  the  enterprise  com- 
mitted to  his  superintendence,  directs  a  servant  to  do  a  particular 
work  in  a  particular  place,  assuring  him  that  signals  indispensable 
to  his  safety  will  be  given,  such  direction  and  assurance  are  the  acts 
of  the  master;  likewise,  any  neglect  of  the  foreman  in  the  giving  of 
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Buch  direction,  or  in  the  fulfillment  of  such  assurance.  The  assurance 
in  the  present  case  was  an  inseparable  part  of  the  order.  It  would 
have  been  implied  from  the  nature  of  the  case  had  it  not  been  ex- 
pressly given  (Louisville  etc.  Ey.  v.  Hanning,  131  Ind.  528,  31  Am. 
St.  Rep.  443,  31  N.  E.  187);  also,  from  the  previous  practice:  Belle- 
ville Stone  Co.  v.  Mooney,  61  N.  J.  L.  253,  39  Atl.  764.  In  fixing  the 
responsibility  for  the  injury,  the  command  and  assurance  of  the  fore- 
man, which  were  clearly  acts  of  the  master  (Lintott  v.  Mashua  Iron 
etc.  Co.,  89  N.  II.  628,  632,  44  Atl.  98;  Burnham  v.  Concord  R.  R.  Co., 
69  N.  H.  280,  284,  45  Atl.  563;  20  Am.  &  Eng.  Ency.  of  Law,  120;  10 
Am.  &  Eng.  Ency.  of  Law,  957),  cannot  be  dissociated  from  his  subse- 
quent neglect  to  fulfill  the  assurance.  If  he  was  the  master 's  agent  for 
the  purpose  of  the  command  and  assurance,  by  which  the  plaintiflE's 
services  in  a  perilous  situation  were  secured  to  the  master,  he  wa» 
also  the  master's  agent  for  the  purpose  of  the  servant's  protection, 
in  accordance  with  the  spirit  of  such  command  and  assurance.  He 
was  not  the  master's  agent  for  the  former  purpose,  and  a  mere  fellow- 
6orvant  for  the  latter.  '  The  law  cannot  keep  pace  with  such  protean 
changes':  Nail  v.  Louisville  etc.  Ry.  Co.,  129  Ind.  260,  28  N.  E.  183, 
611. 

"In  Taylor  v.  Evansville  etc.  R.  Co.,  121  Ind.  124,  16  Am.  St.  Rep. 
372,  22  N.  E.  876,  Torrence,  a  master  mechanic  in  charge  of  the  men, 
machinery,  and  work  in  a  railroad  shop,  ordered  a  brakeman  to  dis- 
connect the  equalizer  of  one  of  the  locomotives,  and  while  the  brake- 
man  was  engaged  in  so  doing,  under  the  direction  of  the  master  me- 
chanic, the  latter  negligently  moved  the  equalizer  so  that  it  fell  upon 
and  severely  injured  the  workman.  In  the  course  of  a  strongly  rea- 
soned and  unanimous  opinion  for  reversal,  by  Elliott,  C.  J.,  it  was 
said:  'Nor  can  it  be  held,  without  infringing  the  principles  of  natural 
justice,  that  if  he  who  is  authorized  to  give  the  command  makes  its 
execution  unsafe,  the  employ^,  whose  duty  it  is  to  obey,  has  no  rem- 
edy for  an  injury  received  while  doing  what  he  was  commanded  to 
do.  Nor  do  the  better  reasoned  authorities  justify  such  a  conclu' 
sion.' 

' '  With  the  reasoning  of  this  case,  if  not  with  its  application,  out 
own  decisiona  are  entirely  consistent.     They  fully  justify  its  appli- 
cation to  facts  like  those  here:  Foss  v.  Baker,  62  N.  H.  247;  Nash 
v.  Nashua  Iron  etc.  Co.,  62  N.  H.  406;  Jaques  v.  Great  Falls  etc.  Co., 
66  N.  H.  482,  22  Atl.  552;  Griffin  v.  Glenn  Mfg.  Co.,  67  N.  H.  287,  30 
Atl.  344;  Burnham  v.  Concord  R.  R.  Co.,  69  N.  H.  280,  45  Atl.  563; 
Lintott  V.  Nashua  Iron  Co.,  69  N.  H.  628,  630,  44  Atl.  98.  If  these  cases 
do  not  settle  the  question  in  accordance  with  our  contention  (Lintott 
V.  Nashua  Iron  Co.;  Burnham  v.  Concord  R.  R.  Co.),  they  at  lea^ 
leave  it  open  (Griffin  v.  Glenn  Mfg.  Co.,  67  N.  H.  287,  30  Atl.  344) 
and  the  way  clear  to  hold,  in  accordance  with  what  would  seem  to 
be  a  common-sense  view,  that  when  a  person  intrusted  by  the  mas-    , 
ter  with  his  power  of  command,  in  the  exercise  of  that  power  and 
in  the  course  of  the  work  committed  to  hia  superintendence,  orders 
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a  servant  to  work  in  a  place  where,  from  the  inherent  character  of 
the  place  and  the  nature  of  the  work,  signals  are  necessary  in  order 
to  make  it  reasonably  safe,  assuring  him  that  signals  will  be  given, 
in  giving  such  command  and  assurance,  and  in  giving  or  omitting 
the  signals  promised,  he  represents  the  master,  and  the  master  is  re- 
sponsible for  his  neglect  in  these  respects.  Whether  this  result  is 
reached  by  regarding  the  rank  of  the  foreman,  or  the  nature  of  the 
gervice  committed  to  him,  is  a  matter  of  nomenclature  and  quite  im- 
material in  the  present  case.  It  is  easy  to  understand  that  a  fore- 
man in  charge,  with  respect  to  his  acts  of  common  labor  in  the  or- 
dinary course,  is  a  fellow-servant;  but  it  is  diflScult  to  see  how  he 
ean  be  so  regarded  respecting  commands  and  assurances  given  in  his 
character  as  foreman,  and  with  respect  to  his  negligence  in  the 
giving  of  such  commands  and  the  fulfillment  of  such  assurances, 
when,  as  in  the  present  case,  the  command  is  only  such  as  he  is  au- 
thorized to  give  and  the  servant  is  expected  to  obey,  and  the  assur- 
ance is  merely  that  a  particular  thing  will  be  done,  which  it  is  the 
'manifest  duty'  of  the  foreman  to  have  done,  as  the  of&cial  repre- 
sentative of  the  master. 

"From  the  position  in  which  the  plaintiff  was  working,  and  by 
the  foreman's  order,  the  dumping  of  each  load  was  a  concealed  dan- 
ger in  the  truest  sense.  The  cases  all  agree  that  it  is  the  personal 
and  absolute  duty  of  the  master  to  give  warning  of  such  dangers: 
Collins  V.  Laeonia  Car  Co.,  68  N.  H.  196,  38  Atl.  1047;  Lintott  v. 
Nashua  Iron  etc.  Co.,  69  N.  H.  628,  632,  44  Atl.  98;  Bennett  v.  Warren, 
70  N.  H.  564,  49  Atl.  105;  Gerrish  v.  Ice  Co.,  63  Conn.  9,  22  Atl.  235; 
Evansville  etc.  E.  E.  v.  Holcomb,  9  Ind.  App.  198,36  N.  E.  39;  Lou- 
isville etc.  Ey.  V.  Hanning,  131  Ind.  528,  31  Am.  St.  Eep.  443,  31 
N.  E.  187;  Wheeler  v.  Wasson  Mfg.  Co.,  135  Mass.  294;  Coombs  v. 
nJordage  Co.,  102  Mass.  572,  3  Am.  Eep.  506;  2&  Am.  &  Eng.  Ency.  of 
it3.w,  95.  The  present  case  is  stronger  in  this  respect  than  Belleville 
tStone  Co.  v,  Mooney,  61  N.  J.  L.  253,  39  Atl.  764,  because  in  these 
eases  there  would  seem  to  have  been  a  possibility  of  the  servants 
guarding  themselves,  while  in  the  present  case  the  concealment  was  such 
that  the   servant  was  absolutely   dependent  upon  the  warning 

"While  the  discussion  on  both  sides  has  so  far  proceeded  upon 
the  theory  that  the  master  had  provided  that  the  foreman  should 
give  the  omitted  warning,  and  the  conclusion  herein  reached  is  based 
upon  that  idea,  it  is  worthy  of  note  that  no  special  provision  for 
warning,  either  by  rule,  appointment,  or  otherwise,  appears  to  have 
been  made  by  the  master.  As  the  case  stands,  it  may  have  been, 
and  very  likely  was,  the  fact  that  the  warnings  given  were  the  vol- 
untary undertaking  of  the  foreman,  in  the  exercise  of  his  general 
power  of  superintendence.  In  this  view  the  master  would  be  liable, 
according  to  authorities  conceded  by  the  majority  to  be  sound  and 
cited  by  them:  Cheeney  v.  Ocean  Steamship  Co.,  92  Ga.  726,  44  Am. 
fit,  Eep,  113,  19  S.  E.  33;  Hartvig  v.  N.  P.  Lumber  Co.,  19  Or.  522, 
25  Pac,  358;  Luebke  v.  Chicago  etc.  Ey.  Co.,  59  Wis.  127,  48  Am.  Eep. 
483,  17  N.  W.  870." 
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A  Master  is  not  Liable  to  His  Servant  for  injuries  caused  solely  by 
the  negjligent  act  of  a  competent  fellow-servant:  Kelly  v.  New  Haven 
Steamboat  Co.,  74  Conn.  343,  50  Atl.  871,  92  Am.  St.  Rep.  220,  and 
cases  cited  in  the  cross-reference  note  thereto.  "Whether  one  servant 
is  a  fellow-serv.ant  of  another  does  not  depend  upon  their  respective 
grade  or  rank,  but  upon  the  nature  of  the  services  being  performed: 
Wiskie  v.  Montello  Granite  Co.,  Ill  Wis.  443,  87  Am.  St.  Rep.  885, 
87  N.  W.  461;  Morgridge  v.  Providence  Tel.  Ca.,  20  R.  I.  386,  78  Am. 
St.  Rep.  879,  39  Atl.  328;  monographic  note  to  Mast  v.  Kern,  75  Am. 
St.  Rep.  587-589.  A  foreman  of  a  stone  quarry,  whose  duty  it  is  to 
warn,  servants  working  in  one  tunnel  to  leave  their  work  before  a 
blast  in  an  adjoining  tunnel  is  fired,  is  a  fellow-servant  of  one  who 
19  injured  by  reason  of  his  failure  to  give  stich  warning:  Donovan  v. 
Ferris,  128  Cal.  48,  79  Am,  St.  Rep.  25,  60  Pac.  519.  Compare  th© 
monographic  note  to  Mast  v.  Kern,  75  Am.  St.  Rep.  618. 

If  a  Master  Intrusts  a  Duty  due  to  his  servant  to  another  servant 
•r  agent,  the  latter  occupies  the  place  of  the  master,  and  the  negli- 
gence of  such  servant  is  the  negligence  of  the  master:  Chicago  etc. 
R.  R.  Co.  V.  Eaton,  194  111.  441,  88  Am.  St.  Rep.  161,  62  N.  E.  784. 
On  who  is  a  vice-principal,  see  the  monographic  note  to  Mast  v.  Kern, 
75  Am.  St.  Rep.  584-640. 


REYNOLDS  v.  BURGESS  SULPHITE  FIBRE  COMPANY. 

[71  N.  H.  332,  51  Atl.  1075.] 
DISCOVERY,  Bills  of— Personal  Chattels.— A  bill  of  discovery 
may  be  maintained  to  compel  the  production  and  right  of  inspection 
of  fragments  of  broken  machinery  in  the  possession  of  the  defendant 
in  aid  of  the  proper  preparation  for  a  trial  of  a  suit  at  law  for  a 
personal  injury,     (p.  537.) 

DISCOVERT. — To  Warrant  Discovery,  it  is  not  necessary  that 
there  should  be  absolutely  no  means  of  proving  the  plaintiff's  case 
without  it.     (p.  542.) 

DISCOVERY— Personal  Chattels.— A  bill  of  discovery  may 
be  employed  to  compel  the  production  of  personal  chattels  for  in- 
spection and  examination,  in  aid  of  an  action  at  law.     (p.  543.) 

DISCOVERY— Personal  Chattels— Expert  Testimony.— A  bill 
of  discovery  may  be  employed  to  compel  the  production  of  personal 
property  for  inspection  and  examination  in  order  to  enable  expert 
witnesses  to  testify  in  relation  thereto  in  an  action  at  law.     (p.  544.) 

DISCOVERY — Personal  Tort.— A  bill  of  discovery  may  be  in- 
'•'oked  in  aid  of  an  action  at  law  for  a  personal  tort  arising  from 
negligence  not  involving  moral  turpitude,  a  crimoj  or  misdemeanor, 
or  a  forfeiture  of  property.     (P-  546.) 

DISCOVERY.- Statutes  removing  the  disability  of  parties  as 
witnesses  authorizing  the  taking  of  depositions,  and  the  court  to 
order  a  view,  do  not  furnish  such  a  complete  remedy  for  obtaining 
int'ormation  concerning  personal  property  in  the  possession  of  the 
defendant  as  to  oust  the  court  of  jurisdiction  to  grant  a  bill  of  dis- 
covery in  aid  of  an  action  at  law.     (p.  549.) 

C.  D.  Henmg,  for  the  plaintiff. 

Chamberlin  &  Rich  and  0.  D.  Baker,  for  the  defendants. 


536     American  State  Keports,  Vol.  93.     [New  Hampshire. 

^^  CHASE,  J.  Whatever  may  have  been  the  fact  prior  to 
1842  (Laws  1832,  c.  89,  sec.  9;  Dover  v.  Portsmouth  Bridge, 
17  N.  H.  200),  there  can  be  no  doubt  that  ever  since  that  date 
courts  of  this  state  have  possessed  full  equity  powers  in  respect 
to  discovery:  Eev.  Stats.,  c.  171,  sec  6;  Gen.  Stats.,  c.  190,  sec. 
1;  Gen.  Laws,  c.  209,  sec.  1;  Pub.  Stats.,  c.  205,  sec.  1.  In 
the  grant  of  equity  powers  by  the  last-named  statute,  which 
is  now  in  force,  discovery  is  specially  mentioned.  The  jurisdic- 
tion of  the  court  over  the  subject  generally  is  not  questioned, 
but  it  is  said  that  this  case  does  not  fall  within  the  jurisdic- 
tion. In  considering  the  reasons  that  have  been  offered  in  sup- 
port of  this  position,  it  is  necessary  to  have  in  mind  the  origin, 
purpose,  and  general  nature  of  this  remedy. 

"The  common  law  laid  down  as  a  maxim,  'Nemo  tenetur 
armare  adversarium  suum  contra  se';  in  furtherance  of  which 
principle  it  generally  allowed  litigant  parties  to  conceal  from 
each  other,  up  to  the  time  of  trial,  the  evidence  on  which  they 
meant  to  rely,  and  ^^*  would  not  compel  either  of  them  to 
supply  the  other  with  any  evidence,  parol  or  otherwise,  to  as- 
sist him  in  the  conduct  of  his  cause":  Best  on  Evidence,  sec. 
624;  1  Greenleaf  on  Evidence,  sec.  329.  A  different  rule  grew 
up  in  equity.  The  defendant  there  was  obliged  to  answer  un- 
der oath  the  allegations  of  the  bill,  and  might  be  compelled 
to  produce  for  inspection  by  the  plaintiff  documents  that  were 
in  the  defendant's  possession  and  control  and  were  material 
to  the  issues  involved  in  the  suit.  In  such  cases  the  discovery 
was  incident  to  the  equitable  relief  sought.  But  it  was  not 
limited  to  the  issues  arising  in  suits  in  equity.  "Many  cases 
existed  in  which  the  plaintiff  had  a  legal  title,  or  a  legal  right, 
or  was  pursuing  a  legal  remedy,  but  wherein  no  redress  could 
be  actualy  obtained,  simply  because  the  plaintiff's  evidence  either 
rested  in  the  breast  of  the  defendant,  or  consisted,  in  whole 
or  in  part,  of  documents  in  the  defendant's  possession.  Hence, 
there  was  failure  of  justice  a't  common  law,  and  hence  there 
arose  the  equitable  remedy  of  bills  for  discovery,  which  was 
made  use  of  simply  for  the  purpose  of  assisting  or  supplement- 
ing the  plaintiff's  remedy  at  common  law" :  Bispham's  Equity, 
6th  ed.,  sec.  557;  2  Story's  Equity  Jurisprudence,  sees.  1484, 
3485;  1  Pomeroy's  Equity  Jurisprudence,  sees.  191,  195.  The 
law  excepted  from  the  testimony  which  a  party  might  be  com- 
pelled to  furnish  against  himself  in  this  way,  testimony  tend- 
ing to  convict  him  of  a  violation  of  the  criminal  law,  or  to  sub- 
ject him  to  a  penalty  ot  forfeiture;  also  communications  be- 
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tween  him  and  his  attorney  relating  to  the  matters  in  suit, 
and,  if  a  public  officer,  testimony  a  publication  of  which  would 
be  prejudicial  to  the  community.  With  these  exceptions,  a 
party  could  be  compelled  "to  discover  and  set  forth  upon  oatb 
every  fact  and  circumstance  within  his  knowledge,  informa- 
tion, or  belief ,''  and  to  produce  and  allow  his  adversary  to  in- 
spect and  copy  every  document  in  the  party's  possession  mate- 
rial to  the  other's  case:  Adam's  Equity,  c.  1. 

The  defendants  say  that  this  case  is  not  within  this  equitable 
jurisdiction,  because  the  discovery  and  inspection  sought  is  of  ar- 
ticles of  personal  property  belonging  to  them,  in  which  the 
])Iaintilf  has  no  right  of  property  or  possession.  The  gist  of 
the  action  at  law,  in  aid  of  which  this  suit  was  brought,  is  the 
negligence  of  the  defendants  in  furnishing  the  plaintiff's  in- 
testate, their  employe,  with  improper,  unsuitable,  and  danger- 
ous machinery  for  use  in  his  employment.  It  is  a  necessary 
inference  from  the  allegations  of  the  bill  that  the  "improper, 
unsuitable,  and  dangerous"  element  in  the  machinery  existed 
in  the  strap  on  the  connecting  rod  of  the  engine.  This  broke 
and,  it  is  alleged,  caused  the  intestate's  death.  The  alleged 
unsuitableness  of  the  strap  may  be  due  to  inadequacy  of  size, 
error  in  form,  imperfection  in  construction,  or  inferiority  of 
the  materials  from  which  it  was  made.  An  inspection  of  the 
fragments  ^^'  will  evidently  aid  in  determining  whether  there 
was  one  or  more  of  these  defects  in  it,  and  if  so,  which.  As 
matters  of  proof,  the  fragments  would  at  least  be  ancillary 
to  other  testimony  on  the  point :  3  Greenleaf  on  Evidence,  sees. 
328,  329;  Best  on  Evidence,  sec.  200.  They  may  be  the  most 
reliable  and  weighty  testimony,  one  way  or  the  other.  The 
bill  .alleges  that  the  plaintiff  cannot  properly  prepare  her  ac- 
tion at  law  for  trial  without  an  inspection  and  examination 
of  them.  By  reason  of  the  demurrer,  this  allegation  must  be 
taken  as  true.  Unless  the  equitable  remedy  of  discovery  has 
been  superseded  by  the  provision  of  some  plain,  adequate,  and 
complete  remedy  at  law,  or  is  not  applicable  to  a  case  of  tort 
like  that  alleged  in  the  plaintiff's  action  at  law — points  that 
are  hereinafter  considered — it  is  certain  that  the  defendants 
through  thei»  officers  and  agents  might  be  compelled  in  a  suit 
like  the  present  one  to  discover  the  form  in  which  the  strap 
was  constructed,  the  character  of  the  workmanship  by  which 
and  the  materials  from  which  it  was  made — in  short,  all  the 
facts  within  their  knowledge,  information,  or  belief  tending 
to  show  that  it  was  defective.     If  they  had  in  their  possession 
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a  plan  of  the  strap  or  of  the  broken  pieces,  they  might  be  com- 
pelled to  produce  it  for  examination  by  the  plaintiff.  Why, 
then,  may  they  not  be  compelled  to  produce  the  broken  pieces 
themselves?  Two  reasons  are  suggested:  one — positive  and,  if 
well  founded,  substantial — that  the  defendants'  right  to  possess 
and  control  the  property,  growing  out  of  their  ownership  of 
it,  cannot  be  infringed  in  this  way;  and  the  other — negative 
and  not  applying  to  the  merits  of  the  question — ^that  there  is 
no  precedent  for  a  discovery  and  inspection  of  such  property. 
It  must  be  admitted  that  the  defendants'  right  of  property  in 
the  broken  strap  will  be  interfered  with  to  some  extent  if  they 
«re  required  to  produce  it  and  allow  the  plaintiff  and  others 
to  examine  it.  But  such  interference  will  not  differ  in  kind 
or  degree  from  that  which  occurs  when  a  party  is  required  to 
produce  his  letters,  deeds,  plans,  other  documents,  or  books, 
for  inspection.  The  rights  of  the  defendants  arising  from  the 
ownership  of  the  strap  are  no  more  sacred  than  would  be  their 
rights  arising  from  the  ownership  of  a  plan  of  the  strap  if  they 
had  one.  The  infringement  of  property  rights  in  such  cases 
is  justified  upon  the  ground  that  it  is  necessary  to  the  ad- 
ministration of  justice.  Such  necessity  is  alleged  by  the  plain- 
tiff and  admitted  by  the  defendants.  It  is  apparent  that  an 
examination  of  the  strap  will  afford  a  better  means  of  as- 
certaining the  truth  in  respect  to  its  suitableness  or  unsuitable- 
ness  for  the  office  it  was  to  perform  than  any  possible  descrip- 
tion or  plan  of  it  could  afford;  and  the  necessity  for  an  inspec- 
tion of  it  is  correspondingly  greater  than  the  necessity  for  an 
oral  description  or  a  plan. 

330  rjy^Q  following  cases  illustrate  the  application  that  has 
been  made  of  the  doctrine  of  discovery  in  aid  of  actions  at 
law,  in  respect  to  documents  and  books :  Anonymous,  2  Ves.  Sr. 
620;  Moodalay  v.  Morton,  1  Bro.  C.  C.  469;  Burrell  v.  Nichol- 
son, 1  Mylne  &  K.  680 ;  Storey  v.  Lennox,  1  Mylne  &  C.  523 ; 
Smith  V.  Beaufort,  1  Hare,  507;  Chadwick  v.  Bowman,  L.  R. 
16  Q.  B.  Div.  561;  Peck  v.  Ashley,  12  Met.  478.  The  docu- 
ments, a  discovery  of  which  was  sought  in  these  cases,  were  not 
muniments  of  title,  or  documents  containing  evidence  bearing 
upon  an  accounting  between  the  parties,  but  were#letters,  books 
and  papers  supposed  to  contain  evidence  in  support  of  the 
plaintiff's  case  in  actions  at  law.  Indeed,  no  cases  have  been 
found  in  which  it  is  held  that  the  right  of  discovery  in  respect 
to  documents  depends  upon  the  fact  that  the  documents  are 
muniments  of  title  to  property  in  dispute  in  the  action  at  law. 
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or  that  they  are  relevant  to  an  accounting  between  the  parties 
nought  in  such  action.  The  right  to  the  discovery  of  docu- 
ments, etc.,  is  as  extensive  as  the  right  to  discovery  by  oral  tes- 
timony, and  depends  upon  the  same  principles. 

Marsden  v.  Panshall,  1  Vern.  407,  decided  in  1686,  is  an 
authority  that  discovery  may  be  had  of  personal  property  other 
than  documents,  etc.  The  plaintiff  in  the  suit,  a  clothier,  in- 
trusted clothes  to  B  for  sale  in  London,  and  B  pawned  them  to 
the  defendant.  The  defendant  confessed  that  B  pawned  clothes 
to  him,  but  did  not  admit  that  they  were  the  plaintiff's.  The 
report  says:  "Sergeant  Maynard  this  day  moved  for  the  plain- 
tiff that  the  defendant  might  be  ordered  to  let  the  plaintiff, 
with  two  or  more  persons  present,  have  a  sight  of  the  clothes 
pawned,  ....  which  was  ordered  accordingly;  the  meaning 
of  which  was,  and  so  it  was  taken  by  the  court,  that  the  plain- 
tiff should  thereby  be  enabled  to  bring  an  action  at  law."  The 
defendants  say  that  this  was  not  an  order  compelling  inspection 
of  the  defendant's  property,  as  the  title  was  alleged  to  be  in 
the  plaintiff,  and  this  was  not  denied.  But  the  title  to  the 
clothes  was  the  fact  to  be  determined  in  the  action  at  law. 
H.  might  turn  out  that  they  belonged  to  the  defendant.  Mac- 
clesfield V.  Davis,  3  Ves.  &  B.  16,  is  to  the  same  effect.  These 
cases  must  be  regarded  as  authorities  for  the  plaintiff  in  this 
action. 

Occasion  for  the  use  of  the  remedy  for  the  discovery  of 
chattels  and  for  their  inspection  has  undoubtedly  arisen  more 
frequently  in  patent  cases  than  in  others,  but  the  remedy  itself 
has  no  special  features  peculiar  to  such  cases.  Their  peculiarity 
consists  in  the  manner  of  affording  relief.  "It  may  be  by  an 
interlocutory  injunction  in  the  first  instance.  But  much  more 
frequently,  unless  the  case  is  of  the  strongest  possible  kind,  it 
is  by  merely  putting  the  matter  in  train  for  determination  of 
the  right  at  law,  and  then  at  the  hearing  a  perpetual  injunction 
is  granted,  upon  the  plaintiff  ^^"^  succeeding  in  the  action  at 
law":  Patent  Type  Founding  Co.  v.  Walter,  John.  727,  730. 
It  should  be  noted  in  this  connection,  also,  that  the  same  prin- 
ciples govern  discovery,  whether  it  be  invoked  in  aid  of  other 
issues  involved  in  the  suit  in  equity,  or  be  invoked  independ- 
ently in  aid  of  an  action  at  law :  Drake  v.  Drake,  3  Hare,  525 ; 
Lyell  V.  Kennedy,  L.  R.  8  App.  Cas.  217;  Wigram's  Points  in 
the  Law  of  Discovery,  123.  If  discovery  of  personal  chattels 
may  be  had  in  the  former  case,  it  may  be  had  in  the  latter. 
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In  Bovill  V.  Moore,  2  Coop.  Ch.  Cas.  5G,  Lord  Eldon,  in 
1815,  said:  "There  is  no  use  in  this  court  directing  an  action 
to  be  brought  if  it  does  not  possess  the  power  to  have  the  ac- 
tion properly  tried.  The  plaintiff  has  a  patent  for  a  machine 
used  in  making  bobbin  lace.  The  defendant  is  a  manufacturer 
of  that  article  and,  as  the  plaintiff  alleges  he  is  making  it  with 
a  machine  constructed  upon  the  principle  of  the  machine  pro- 
tected by  the  plaintiff's  patent.  Now,  the  manufactory  of  the 
defendant  is  carried  on  in  secret.  The  machine  which  the  de- 
fendant uses  to  make  bobbin  lace,  and  which  the  plaintiff  alleges 
to  be  a  piracy  of  his  invention,  is  in  the  defendant's  own  pos- 
session, and  no  one  can  have  access  to  it  without  his  permission. 
The  evidence  of  the  piracy  at  present  is  the  bobbin  lace  made 
by  the  defendant.  The  witnesses  say  that  the  lace  must  have 
been  manufactured  by  the  plaintiff's  machine,  or  by  a  ma- 
chine similar  to  it  in  principle.  This  is  obviously  in  a  great 
measure  conjecture.  No  court  can  be  content  with  evidence 
of  this  description.  There  must  be  an  order  that  the  plaintiff's 
witnesses  shall  be  permitted,  before  the  trial  of  the  action, 
to  inspect  the  defendant's  machine  and  to  see  it  work."  It  is 
true,  as  the  defendants  in  this  case  say  in  their  brief,  that  the 
order  was  placed  "upon  the  general  doctrine  that  without  such 
inspection  the  case  could  not  be  properly  tried."  As  has  been 
seen,  the  remedy  for  discovery  in  aid  of  actions  at  law  was 
introduced  for  the  very  purpose  of  securing  proper  trials 
therein.  The  application  of  the  remedy  to  the  case  was  in  ac- 
cordance with  the  general  rule.  An  action  for  infringing  the 
patent  was  brought — probably  by  direction  of  the  court  after 
compliance  with  this  order — ^and  was  tried  by  a  jury:  Bovill 
V,  Moore,  2  Marsh.  211.  Browne  v.  Moore,  3  Bligh,  178, 
was  a  similar  case,  in  which  the  plaintiff  was  permitted  to 
inspect  the  machine  which  he  alleged  infringed  his  patent. 
Eussell  V.  Cowley,  1  Web.  Pat.  Cas.  457,  was  a  bill  for  dis- 
covery as  to  the  defendant's  infringement  of  the  plaintiff's 
patent  right  for  making  iron  tubing,  and  for  an  accounting. 
The  plaintiff's  counsel  acceded  to  terms  proposed  by  the  other 
side  that  an  account  should  be  kept  and  two  persons  appointed 
on  each  side,  as  inspectors  of  the  defendant's  works,  for  the 
purpose  of  giving  evidence  at  the  trial  of  an  action  at  law 
to  be  begun  forthwith.  An  order  was  made  accordingly,  ^^** 
and  an  action  was  thereupon  brought,  at  the  trial  of  which 
the  inspectors  testified,  giving  expert  testimony.  The  defend- 
ants question  the  authority  of  this  case  on  the  ground  that  the 
order  of  inspection  was  made  with  the  consent  of  the  parties. 
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Whether  the  consent  was  of  the  nature  which  the  defendants 
infer  it  was,  is  at  least  doubtful.  It  may  have  resulted  from 
a  consciousness  that  the  court  had  power  to  make  the  order 
sought,  and  may  have  been  given  merely  to  expedite  the  pro- 
ceedings. The  case  is  cited  as  a  precedent  for  the  jurisdiction 
of  the  court  to  order  an  inspection  in  such  cases  in  Patent 
Type  Founding  Co.  v.  Lloyd,  5  Hurl.  &  N.  192.  In  Morgan 
V.  Seaward,  1  Web.  Pat.  Cas.  167,  an  order  of  inspection  of 
paddle-wheels  and  machinery  was  ordered.  Patent  Type  Found- 
ing Co.  V.  Lloyd,  5  Hurl.  &  N.  192,  was  an  action  at  law  in 
which  the  plaintiffs  claimed  to  own  a  patent  for  type,  the 
novelty  being  the  use  of  a  large  proportion  of  tin,  which  made 
the  type  hard,  tough  and  enduring.  They  moved,  under  15 
and  16  Victoria,  chapter  83,  section  42,  for  leave  to  inspect  the 
defendant's  type,  and  if  necessary  to  take  specimens  for  analy- 
sis in  order  that  they  might  produce  evidence  of  the  analysis 
at  the  trial.  The  court,  being  of  the  opinion  that  the  statute 
did  not  give  them  authority  to  grant  an  order  for  specimens, 
denied  the  motion.  A  few  days  later  the  plaintiffs  filed  a 
bill  in  equity  praying  for  an  injunction  and  for  liberty  to  in- 
spect the  type  and  take  samples.  Liberty  was  granted — the 
parties  to  make  the  inspection  being  named  in  the  order — and 
the  defendant  was  ordered  to  furnish  not  exceeding  four  ounces 
of  type  for  analysis :  Patent  Type  Founding  Co.  v.  Walter  (the 
defendant  in  one  of  the  two  actions  reported  in  5  Hurl.  &  N". 
192),  John.  727. 

There  is  also  a  line  of  cases  in  which  an  inspection  of  real 
estate  has  been  ordered:  Lonsdale  v.  Curwen,  3  Bligh,  168; 
Walker  v.  Fletcher,  3  Bligh,  172;  East  India  Co.  v.  Kynaston, 
3  Bligh,  153;  Attorney  General  v.  Chambers,  12  Beav.  159; 
Lewis  V.  Marsh,  8  Hare,  97.  In  a  note  to  the  first-named  case, 
Bligh,  the  reporter  says:  "The  practice  in  courts  of  equity 
of  granting  orders  for  inspection  of  mines,  machines,  etc.,  is 
well  settled.  But  no  notice  has  ever  been  taken  of  the  point 
in  the  books  of  practice  and  no  authorities  are  to  be  found  upon 
the  subject  in  the  reports  of  cases  in  equity,  except  in  the  case 
in  the  court  below  of  Kynaston  v.  East  India  Co.,  as  reported 
3  Swan,  248,  and  upon  appeal  to  the  house  of  lords,  now  re- 
ported in  the  text  and  which  case  as  it  relates  to  warehouses 
is  distinct  from  former  authorities  and  new  in  its  kind.  Two 
cases  of  orders  for  inspection  extracted  from  the  register's 
book  are  therefore  subjoined" — ^being  Walker  v.  Fletcher,  3 
Bligh,  172,  and  Browne  v.  Moore,  3  Bligh,  178 — the  former 
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providing  for  an  inspection  of  mines  and  the  latter,  as  has  al- 
ready been  stated  for  an  inspection  ^^®  of  machinery  in  a  case 
for  an  infringement  of  a  patent.  Story,  after  speaking  of  the 
defect  in  the  administration  of  justice  in  courts  of  commoa 
law,  arising  from  their  want  of  power  to  "compel  the  produc- 
tion of  deeds,  books,  writings  and  other  things"  material  to 
the  issues  on  trial,  says  the  defect  is  "remediable  in  courts 
of  equity  which  will  compel  the  production  of  such  books,  deeds, 
writings,  and  other  things":  2  Story^s  Equity  Jurisprudence, 
sees.  1484,  1485.  See,  also,  1  Pomeroy's  Equity  Jurisprudence, 
sec.  191.  It  would  seem  that  these  authors  had  in  mind  some- 
thing besides  books  and  documents. 

One  reason  suggested  by  the  defendants  why  these  cases  do 
not  support  the  plaintiff's  claim  is  because,  as  they  say,  in  all 
of  them  the  plaintiffs  set  up  an  interest  in  the  property  to  be 
inspected.  As  has  been  already  observed,  it  is  not  perceived 
how  this  affects  the  question.  The  inspection  was  ordered  in 
each  case  while  the  interest  was  undetermined,  and  there  was 
no  presumption  that  it  would  be  determined  in  favor  of  the 
plaintiffs.  If  determined  in  favor  of  the  defendants,  the  in- 
spection would  in  fact  be  of  their  property,  the  same  as  in  the 
cases  cited  in  which  letters  and  other  documents  were  sub- 
jected to  inspection.  The  defendant  in  East  India  Co.  v. 
Kynaston  had  no  interest  whatever  in  the  warehouse,  for  the 
examination  of  which  he  sought  an  order.  The  facts  of  this 
case,  at  least,  do  not  support  the  defendants'  contention.  It 
is  also  to  be  noticed  that  none  of  the  cases  places  the  right  of 
discovery  upon  this  circumstance.  The  right,  as  in  all  other 
cases,  depends  upon  the  necessity  for  discovery  in  the  admin- 
istration of  justice. 

To  warrant  discovery,  it  is  not  necessary  that  there  should  be 
absolutely  no  means  of  proving  the  plaintiff's  case  without  it. 
In  Bovill  V.  Moore,  there  were  witnesses  who  would  say  that 
the  lace  made  by  the  defendant  was  manufactured  by  the  plain- 
tiff's machine  or  one  constructed  on  the  same  principle.  The 
plaintiff  had  some  evidence  to  sustain  his  case,  but  it  was  not 
satisfactory.  A  party  may  maintain  a  bill  for  discovery,  "either 
because  he  has  no  proof,  or  because  he  wants  it  in  aid  of  other 
proof":  2  Story's  Equity  Jurisprudence,  sec.  1483;  Mer.  Eq., 
sees.  853,  854.  "When  the  plaintiff  has  any  case  to  make  out, 
he  has  a  right  to  discovery  of  anything  that  may  assist  him  in 
proving  his  case  or  even  the  smallest  title  of  it":  Jenkins  v. 
Bushby,  35  L.  J.  Ch.  400. 
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The  defendants  cite  three  New  York  cases  in  support  of  their 
contention,  Kennedy  v.  Nichols,  33  Misc.  Eep.  726,  G8  N.  Y. 
Supp.  1053;  Ansen  v.  Tuska,  1  Eob.  (N.  Y.)  663,  and  Cooke 
V.  Lalance  etc.  Mfg.  Co.,  29  Hun,  641.  In  the  first  case,  pro- 
visions of  the  code  and  of  general  rules  of  practice  adopted  un- 
der the  authority  of  the  code,  relating  to  discovery  upon  a  mo- 
tion in  an  action  at  law,  are  construed,  and  what  is  said  respect- 
ing discovery  is  based  upon  Ansen  v.  Tuska,  1  Rob.  (N.  Y.) 
663.  That  ^*®  was  an  action  at  law  in  which  there  was  a  mo- 
tion under  the  code,  by  the  defendant,  for  the  production  of 
the  goods  involved  in  the  action  and  an  inspection  of  them  by 
persons  to  be  selected  by  him  to  enable  them  to  testify  as  ex- 
perts. In  denying  the  motion,  the  court  refer  to  the  equitable 
remedy  of  discovery,  and  say  in  general  terms  that  there  is  no 
authority  or  principle  for  discovery  such  as  was  asked  for  in 
the  case.  There  is  no  discussion  of  the  principles,  and  no  au- 
thorities are  cited  relating  to  the  matter.  In  Cooke  v.  Lalance 
etc.  Mfg.  Co.,  29  Hun,  641,  the  question  is  disposed  of  without 
an  examination  of  authorities.  The  reasons  given  for  the  hold- 
ing are  that  a  discovery  and  inspection  of  the  personal  prop- 
erty of  an  adverse  party  would  be  a  usurpation  of  authority  to 
search  and  inspect  his  private  premises,  and  that  discovery  of 
books  and  documents  is  discretionary  with  the  court,  and  is 
exercised  only  where  the  party  applying  has  some  right  or  in- 
terest in  the  books  and  documents.  While  the  defendant  may 
be  compelled  to  disclose  whether  he  has  the  article  in  his  pos- 
session and  control,  and  if  he  has  to  produce  it  for  inspection, 
the  procedure  is  not  a  search  in  the  sense  indicated.  It  affords 
no  just  cause  for  the  fear  expressed  by  the  court  that  "the 
dwellings  of  our  citizens  will  be  of  small  security  to  them  if 
they  may  be  invaded  by  their  enemies  and  searched  for  articles 
of  personal  property  to  be  inspected  under  an  order  of  a  court." 
Neither  does  the  right  of  discovery  of  books  and  documents  de- 
pend upon  the  discretion  of  the  court  (Wigram's  Points  in  the 
Law  of  Discovery,  51;  Drake  v.  Drake,  3  Hare,  523) ;  nor  upon 
the  party's  having  some  right  or  interest  in  them  other  than 
as  items  of  testimony  in  his  favor :  Wigram's  Points  in  the  Law 
of  Discovery,  209,  210,  256;  Kerr  on  Discovery,  202;  2  Story's 
Equity  Jurisprudence  sec.  1490;  1  Pomeroy's  Equity  Jurispru- 
dence, sec.  205;  Attorney  General  v.  Thompson,  8  Hare,  106; 
Arnold  v.  Pawtuxet  Valley  W^ater  Co.,  18  E.  I.  189,  26  Atl.  55. 
The  slight  infringement  of  the  right  of  property  that  is  in- 
volved in  an  inspection  of  it  under  an  order  of  a  court  of  equity 


C44    Ameeican  State  Reports,  Vol.  93.     [New  Hampshire, 

is  justified  by  "due  process  of  law"  or  "the  law  of  the  land," 
and  is  in  no  sense  a  violation  of  the  right  of  the  people  to  be 
secure  in  their  persons,  houses,  papers  and  effects,  against  un- 
reasonable searches  and  seizures. 

A  consideration  of  the  origin  of  the  equitable  remedy  for 
discovery,  and  of  its  nature  and  purpose,  leads  to  the  conclusion 
that  it  may  be  employed  to  compel  the  production  of  personal 
chattels,  as  well  as  books,  deeds,  letters  and  other  documents, 
for  inspection  and  examination  in  aid  of  an  action  at  law;  and 
the  foregoing  cases  confirm  this  conclusion. 

The  defendants'  second  objection  is  because  the  discovery  and 
inspection  are  sought  for  the  purpose  of  having  the  broken  strap 
examined  by  persons  with  a  view  of  enabling  them  to  testify 
as  experts  in  the  action  at  law.  This  objection  must  also 
be  overruled.  It  is  evident  that  expert  testimony  may  be  com- 
petent upon  ^^^  the  issue  to  be  tried,  whether  it  relate  to  the 
form  of  the  strap,  the  manner  of  its  construction,  or  the  char- 
acter of  the  materials  from  which  it  was  made.  The  defend- 
ants have  ample  opportunity  to  procure  such  testimony.  Jus- 
tice requires  that  the  plaintiff  shall  also  have  an  opportunity 
to  have  the  strap  examined  by  persons  in  whose  skill  and  scien- 
tific knowledge  she  has  confidence.  There  cannot  be  a  fair 
trial  of  the  case  unless  such  opportunity  is  given  to  the  plaintiff. 
Indeed,  it  may  be  that  she  cannot  establish  her  right — if  she 
have  one — without  having  the  opportunity.  The  necessity  for 
it  is  alleged  and  admitted  by  the  demurrer.  The  object  of  the 
plaintiff's  bill  is  the  discovery  of  testimony  for  use  at  the  trial, 
but  the  discovery  must  necessarily  take  place  prior  to  the  trial. 
In  Marsden  v.  Panshall,  1  Vern.  437,  the  suit  in  equity  waa 
begun  before  the  action  at  law  in  order  that  "the  plaintiff  should 
thereby  be  enabled  to  bring  an  action  at  law*' :  See,  also,  Bovill 
V.  Moore,  2  Coop.  Ch.  Cas.  56;  Heathcote  v.  Fleete  2  Vern. 
442 ;  Morse  v.  Buckworth,  2  Vern.  443 ;  2  Story's  Equity  Jur- 
isprudence, sec.  1495;  1  Pomeroy's  Equity  Jurisprudence,  sec. 
197.  In  Russell  v.  Cowley,  1  Webst.  Pat.  Cas.  457;  Patent 
Type  Founding  Co.  v.  Walter,  Johns.  Eng.  Ch.  727,  and  appar- 
ently in  the  other  patent  cases  cited,  the  inspection  was  ordered 
to  enable  witnesses  to  give  expert  testimony  at  the  trial  of  the  ac- 
tions at  law:  See,  also,  Burrell  v.  Nicholson*,  1  Mylne  &  K. 
(iSO;  Arnold  v.  Pawtuxet  Valley  Water  Co.,  18  R.  1.  189,  26 
Atl.  55. 

The  defendants  place  much  reliance  upon  their  third  point, 
viz.,  that  the  equitable  remedy  for  discovery  cannot  be  invoked 
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in  aid  of  an  action  at  law  for  a  personal  tort.     They  do  not  ques- 
tion, and  in  view  of  the  authorities  cannot  question,  the  proposi- 
tion that  discovery  may  be  had  in  aid  of  actions  of  tort  relating 
to  property,  such  as  trover,  detinue,  trespass,  waste,  etc. :  East 
India  Co.  v.  Evans,  1  Vem.  307;  Marsden  v.  Panshall,  1  Vern. 
407;  Heathcote  v.  Fleete,  2  Vern.  442;  Morse  v.  Buckworth,  2 
Vern.  443 ;  Sloane  v.  Hatfield,  Bunb.  18 ;  Taylor  v.  Crompton, 
Bunb.  95;  Macclesfield  v.  Davis,  3  Ves.  &  B.  16;  Burrell  v. 
Nicholson,  3  Barn  &  Adol.  649,  1  Mylne  &  K.  680.     But  they 
say  that  a  defendant  cannot  be  called  upon  to  implicate  himself 
directly  or  indirectly  in  a  personal  tort  because  it  would  tend  to 
show  moral  turpitude,  and  so  is  inconsistent  with  principles  of 
natural  justice.     It  is  true,  as  has  already  been  stated  that  a  per- 
son cannot  be  called  upon  to  furnish  testimony  in  aid  of  such 
an  action  or  any  other  which  tends  to  show  that  he  has  commit- 
ted a  crime  or  misdemeanor  or  that  he  is  liable  to  a  penalty  or 
a  forfeiture  of  property.     Testimony  of  this  kind  is  excepted 
from  the  operation  of  the  remedy,  in  deference  to  the  funda- 
mental law  that  no  subject  shall  be  compelled  to  accuse  or 
furnish  evidence  against  himself  in  a  criminal  proceeding.     It 
is  said  also  that  this  equitable  jurisdiction  will  not  be  exercised 
in  controversies  involving  moral  turpitude  and  arising  from  acts 
clearly  ^^^  immoral,  even  though  brought  for  the  purpose  of 
recovering  pecuniary  compensation:  1  Pomeroy's  Equity  Juris- 
prudence, sec.  197;  2  Story's  Equity  Jurisprudence,  sec.  1494; 
Wigram's  Points  in  the  Law  of  Discovery,  83 ,  and  authorities 
cited  in  notes.     If  this  be  so,  this  case  is  not  thereby  excluded 
from  the  jurisdiction ;  for,  so  far  as  appears,  it  does  not  involve 
moral  turpitude  or  immoral  conduct  on  the  part  of  the  defend- 
ants.    They  are  charged  with  negligence,  merely,  consisting  of 
a  failure  to  perform  their  implied  contractual  obligation  to  pro- 
vide the  plaintiff  with  suitable  machinery  for  the  performance 
of  his  duties,  or  a  suitable  place  in  which  to  work.     Although 
the  action  at  law  is  in  form  tort,  it  is  in  fact  based  upon  the 
failure  to  perform  a  duty  arising  from  an  implied  promise.     It 
is  as  distinguishable  in  this  respect  from  an  action  of  trespass 
to  the  person,  as  an  action  against  a  common  carrier  for  the  loss 
of  goods  in  his  custody  is  distinguishable  from  an  action  for 
setting  fire  to  one's  house :  Morse  v.  Buckworth,  2  Vern.  443. 

If  the  case  is  excepted  from  the  equitable  jurisdiction  per- 
taining to  discovery,  it  must  be  for  some  other  reason  than  that 
a  discovery  would  show  moral  turpitude  or  immoral  conduct 
on  the  part  of  the  defendants ;  and  none  has  been  suggested  ex- 
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cepting  an  absence  of  precedents  supporting  the  jurisdiction. 
The  plaintiff  cites  and  relies  upon  Macaulay  v.  Shackell,  1  Bligh, 
N.  S.,  96,  as  an  authority  in  her  favor  upon  this  point.  Mac- 
aulay brought  an  action  at  law  against  Shackell  and  others  for 
libel,  and  the  defendants  pleaded  the  truth  of  the  alleged  libel- 
ous matter,  and  in  aid  of  their  defense  filed  a  bill  for  discovery 
and  a  commission  for  examining  witnesses  abroad.  Macaulay 
filed  a  demurrer  to  the  bill,  which  was  overruled  by  Lord  Eldon, 
Chancellor,  and  Macaulay  appealed  to  the  house  of  lords,  where 
the  judgment  of  the  lord  chancellor  was  affirmed,  so  far  at  least 
as  it  granted  a  commission  for  taking  testimony  abroad.  There 
seems  to  be  a  difference  of  opinion  regarding  the  scope  of  the 
decision,  some  holding  that  it  required  Macaulay  to  answer  the 
bill  and  make  the  discovery  sought,  and  others  that  it  only 
granted  a  commission  to  take  testimony  abroad :  See  Eed  field's 
note  to  2  Story's  Equity  Jurisprudence,  sec.  1494.  The  de- 
cision was  rendered  in  1827,  and  Mr.  Shadwell  (presumably 
Sir  Lancelot)  was  senior  counsel  for  Macaulay.  Four  years 
later  the  case  of  Wilmot  v.  Maccabe,  4  Sim.  263,  was  before 
Sir  Lancelot  Shadwell  as  vice-chancellor.  This  was  also  a 
bill  for  discovery  in  aid  of  a  defense  alleging  the  truth  of  the 
libelous  matter  with  which  the  party  was  charged  in  an  action 
at  law.  The  vice-chancellor,  referring  to  Macaulay  v.  Shackell, 
1  Bligh,  N.  S.,  96,  said:  "Lord  Eldon,  and  the  house  of  lords 
on  appeal,  decided  that  where  a  person  brings  an  action  for  a 
libel  it  follows  as  commensurate  with  the  right  to  bring  the 
action,  that  the  party  who  complains  ^*^  is  bound  to  give  the 
discovery  which  the  defendant  at  law  claims  to  have  by  his 
bill."  The  vice-chancellor  must  have  been  familiar  with  the 
decision  in  the  Macaulay  case;  and  if  the  report  of  the  case 
leaves  a  doubt  regarding  the  decision,  the  statement  of  the  vice- 
chancellor  would  seem  to  be  sufficient  to  remove  the  doubt.  In 
an  earlier  case  of  the  same  kind  (Thorpe  v.  Macauley,  5  Mad. 
218)  the  discovery  sought  was  denied  on  the  ground  that  it 
would  show  that  the  party  had  committed  a  misdemeanor,  but 
the  vice-chancellor.  Sir  John  Leach,  used  the  following  language 
in  disposing  of  the  question:  "It  was  next  argued  that  a  court 
of  equity  would  not  lend  its  aid,  either  for  discovery  or  com- 
mission, to  either  party  in  an  action  at  law  proceeding  ex  de- 
licto ....  No  such  limitation  of  the  jurisdiction  as  to  dis- 
covery is  hinted  at  in  any  book  of  practice  or  by  the  dictum 
of  any  judge.  Courts  of  equity  exercise  a  direct  jurisdiction  in 
matters  of  waste  and  public  nuisance,  which  are  ex  delicto.     I 
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am  not,  therefore,  prepared  to  say  that  a  court  of  equity  will 
refuse  its  ordinary  aid  to  the  parties  in  any  action  at  law  pro- 
ceeding for  a  civil  remedy."  This  cannot  be  regarded  as  au- 
thority on  the  point,  but  it  is  worthy  of  notice  in  this  connec- 
tion. Chancellor  Walworth  regarded  these  cases  as  authorities 
in  favor  of  the  right  of  discovery  in  actions  for  libel  unless  the 
discovery  would  tend  to  incriminate  the  party  or  render  him 
infamous:  Marsh  v.  Davison,  9  Paige,  580,  584,  585,  586. 

A  dictum  of  Ix)rd  Langdale  master  of  rolls  (who  Lord  Camp- 
bell, in  his  Lives  of  the  Lord  Chancellors,  volume  12,  page  351, 
says  "is  without  vigor  and  has  not  a  judicial  mind"),  in  Glynn 
V.  Houston,  1  Keen,  329,  decided  in  1836,  has  added  to  the 
doubts  regarding  the  decision  in  Macaulay  v.  Shackell,  1  Bligh, 
N.  S.,  96.     The  case  was  a  bill  for  the  discovery  of  books  and 
documents  in  aid  of  an  action  at  law  for  an  assault  and  false 
imprisonment.     The  discovery  was  denied  on  the  ground  that 
it  would  incriminate  the  party  called  on  to  make  it.     The  dic- 
tum referred  to  is  as  follows:  "I  have  looked  into  the  author- 
ities, which  tend  very  much  to  confirm  my  opinion  that  a  bill 
of  discovery  cannot  be  sustained  in  aid  of  an  action  for  a  mere 
personal  tort.     If  it  were  necessary  to  expressly    decide    this 
point,  I  think  it  is  clear  what  the  course  of  my  duty  would  be ; 
but  it  is  not  here  necessary,  because  a  bill  of  discovery  cannot 
be  sustained  in  any  case  where  the  matter  sought  to  be  discov- 
ered may  be  made  the  sifbject  of  a  criminal  charge."     The  de- 
fendants say  that  this  is  a  decision  upon  the  point,  but  it  is  ap- 
parent that  it  is  far  from  being  such.     If  it  had  been  necessary 
to  decide  the  point,  it  is  highly  probable  that  Macaulay  v.  Shack- 
ell, 1  Bligh,  N.  S.,  96,  and  Wilmot  v.  Maccabe,  4  Sim.  263,  would 
have  been  noticed  and  either  distinguished,  overruled,  or  set 
right.     There  is  no  distinction  between  libel  and  assault,  as  ^** 
personal  torts,  which  would  account  for  a  difference  in  the  ap- 
plication of  the  doctrine  of  discovery  to  them.    There  are  similar 
dicta  by  Cockburn,  C.  J.,  in  Pye  v.  Butterfield,  5  Best  &  S.  829, 
836,  and  by  Lord  Fitzgerald,  in  Lyell  v.  Kennedy  8  App.  Cas. 
217,  233.     These  dicta  certainly  cannot  be  regarded  as  settling 
the  law  on  the  subject.     Attention  has  not  been  called  to  any 
F;nglish  case  in  which  they  have  been  adopted  as  the  law.     The 
industry  of  the  counsel  on  both  sides  in  searching  for  English 
and  American  authorities  bearing  upon  the  case,  manifested  by 
the  numerous  citations  which  they  have  made,  justifies  a  con- 
clusion that  no  such  case  exists.     Wigram  cites  Glynn  v.  Hous- 
ton, three  times,  but  makes  no  mention  of  the  point  in  Lord 
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Langdale's  dictum:  Wigram's  Points  in  the  Law  of  Discovery, 
5,  81,  85.  Kerr  says  "it  seems"  that  a  bill  for  discovery 
will  not  be  entertained  in  aid  of  an  action  for  a  mere  personal 
tort,  citing  Glynn  v.  Houston.-  In  the  next  paragraph  he  says : 
"It  is  no  objection  that  the  discovery  be  sought  in  aid  of  ac- 
tions which  sound  in  tort.  Bills  may  also  be  brought  for  dis- 
covery in  aid  of  or  in  defense  to  actions  of  trespass  and  trover; 
and,  in  general,  there  seems  to  be  no  civil  right,  the  trial  of 
which  will  not  be  aided,  by  a  bill  of  discovery" :  Kerr  on  Discov- 
ery, 6,  7.  Evidently  Lord  Langdale's  dictum  did  not  appeal 
to  him  as  having  much  weight. 

One  American  case  has  been  cited  in  which  the  point  was  de- 
cided in  favor  of  the  defendants'  contention — Eobinson  v.  Craig, 
16  Ala.  50.  The  decision  was  based  solely  upon  Glynn  v. 
Houston,  and  the  absence  of  authorities  the  other  way.  There 
was  no  consideration  whatever  of  the  principles  involved  in  the 
question.  If  the  absence  of  authorities  is  entitled  to  any  weight, 
it  is  under  the  circumstances  very  slight.  Cases  for  personal 
torts  arising  from  the  action  of  the  defendant — willful  torts, 
so  to  speak — in  which  the  defendant  could  make  discovery  with- 
out incriminating  himself,  must  from  the  nature  of  i;he  case 
be  very  rare.  It  is  possible  that  there  have  been  none  excepting 
Macaulay  v.  Shackell,  1  Bligh,  N.  S.,  96,  and  cases  of  like  na- 
ture that  have  been  decided  in  accordance  therewith  without 
again  raising  the  question.  Cases  for  negligence  were  not  com- 
mon prior  to  the  middle  of  the  last  century.  The  use  of  steam 
and  electricity,  and  the  commercial  activity  consequent  thereon, 
have  immensely  multiplied  cases  of  this  kind.  Lord  Camp- 
bell's act  for  giving  compensation  to  the  families  of  persons 
killed  by  the  negligence  of  others  was  enacted  in  1846.  Eight 
years  later  a  procedure  bill  was  passed,  largely  through  the 
agency  of  Lord  Campbell  (17  and  18  Victoria,  chapter  125), 
by  which,  among  other  things,  it  was  provided  that  either  party 
to  a  civil  action  in  the  superior  courts  "shall  be  at  liberty  to 
apply  to  the  court  or  a  judge  for  a  rule  or  order  for  the  inspec- 
tion by  the  jury,  or  by  himself,  or  by  his  witnesses,  of  any  real 
or  personal  property,  the  inspection  of  which  ^'*'*  may  be  ma- 
terial to  the  proper  determination  of  the  question  in  dispute": 
Ibid,  sec.  58.  In  speaking  of  this  act.  Lord  Campbell  says :  "It 
brings  about,  as  far  as  is  now  practicable,  the  fusion  of  law 
and  equity,  and  establishes  the  principle  on  which  our  juris- 
prudence must  henceforth  be  moulded,  one  court  for  one  cause — 
i.  e.,  that  the  court  in  whiah  the  suit  commences  shall  carry 
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it  through  all  its  stages,  and  finally  determine  it  and  everything 
connected  with  it.  Thus  parties  will  no  longer  be  kept  oscillat- 
ing between  law  and  equity  till  the  subject  matter  in  contro- 
versy is  wasted  in  costs":  Lives  of  the  Lord  Chancellors,  vol. 
12,  p.  395.  In  passing,  it  may  be  remarked  that  if  the  act  and 
the  reasons  of  its  enactment  do  not  show  that  its  author  un- 
derstood that  courts  of  equity  had  jurisdiction  to  order  an  in- 
spection of  real  or  personal  property  when  such  inspection  was 
material  to  the  proper  determination  of  an  issue,  it  certainly 
shows  that  he  felt  there  was  a  necessity  for  such  inspection  in 
the  administration  of  justice.  The  act  relieved  parties  from 
the  necessity  of  resorting  to  equity  for  discovery,  and  reason- 
ably accounts  for  the  absence,  in  England,  of  bills  of  discovery 
in  aid  of  actions  at  law  for  negligence  since  that  time. 

"Cases  must  arise  from  time  to  time  which  are  new  cases  in 
specie,  but  which  are  not  new  cases  with  respect  to  the  general 
principle  by  which  they  must  be  decided":  Macaulay  v.  Shack- 
ell,  1  Bligh,  N.  S.,  133;  Walker  v.  Walker,  63  N.  H.  321,  56 
Am.  Rep.  514;  Boody  v.  Watson,  64  N.  H.  162,  9  Atl.  794; 
Gage  V.  Gage,  G6  N".  H.  282,  29  Atl.  593.  If  Macaulay  v. 
Shackell,  1  Bligh,  N.  S.,  133,  and  Wilmot  v.  Maccabe  are  not 
authorities  in  favor  of  the  maintenance  of  the  plaintiff's  bill, 
the  general  principles  governing  the  remedy  of  discovery  cer- 
tainly justify  its  maintenance.  The  case  may  be  a  new  case 
in  specie,  so  far  as  discovery  is  concerned,  but  it  belongs  to  a 
class  to  which  the  remedy  of  discovery  io  applicable. 

It  has  been  suggested  that  this  is  a  "fishing  bill,"  and  should 
be  dismissed  for  that  reason.  The  plaintiff  is  not  endeavoring 
to  ascertain  what  defense  the  defendants  contemplate  making, 
nor  facts  that  exclusively  relate  to  the  defendants'  case,  but  is 
seeking  discovery  of  facts  that  will  enable  her  to  prove  her  case. 
It  is  not  a  fishing  bill. 

The  defendants  further  say  that  the  statutes  of  the  state  re- 
moving the  disability  of  parties  as  witnesses  (Pub.  Stats.,  c. 
224,  sec.  13),  authorizing  the  taking  of  depositions  before  trial 
CPub.  Stats.,  c.  225),  and  giving  the  court  authority  to  order 
a  view  at  the  trial  (Pub.  Stats.,  c.  227,  sec.  19),  furnish  a  full, 
complete  and  adequate  remedy  at  law  for  obtaining  the  testi- 
mony which  the  plaintiff  seeks,  and  so  ousts  the  court  of  its 
equitable  jurisdiction.  If  these  statutes  have  such  effect  in 
cases  where  the  testimony  sought  may  be  obtained  under  them,  ■ 
which  is  doubtful  (\Vheeler  v.  Wadleigh,  37  ^46  j^_  jj.  55; 
Howell  V.  Ashmore,  9  N.  J.  Eq.  82,  57  Am.  Dec.  371;  Shotwell 
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V.  Smith,  20  N.  J.  Eq.  79 ;  Union  etc.  Ey.  v.  Baltimore,  71  Md. 
238,  17  Atl.  933;  Russell  v.  Dickenschied,  24  W.  Va.  61,  88; 
Lovell  V.  Galloway,  17  Beav.  1 ;  1  Story's  Equity  Jurisprudence, 
sec.  64),  it  does  not  appear  that  the  plaintiff  could  obtain  by 
virtue  of  them  an  inspection  of  the  broken  strap  prior  to  the 
trial,  'riie  size  and  character  of  the  strap  are  not  stated,  but 
it  is  reasonably  certain  that  a  subpoena  duces  tecum  would  be 
powerless  to  cause  its  production  at  the  taking  of  depositions. 
A  view  of  it  at  the  trial  would  not  answer  the  requirements  of 
justice,  according  to  the  allegations  of  the  bill 

The  demurrer  should  be  overruled. 

Exception  sustained. 

AH  concurred. 


Bills  for  Discovery  are  favored  in  equity,  and  will  be  sustained  in 
all  cases  where  some  well-founded  objection  does  not  exist  against 
the  exercise  of  the  jurisdiction:  Howell  v.  Ashmore,  9  N.  J.  tlq.  82, 
57  Am.  Dec.  371.  "Whether  the  action  is  in  tort  or  on  contract  in 
aid  of  which  the  discovery  is  sought,  if  the  plaintiff  has  an  equitable 
right,  a  discovery  may  be  enforced:  Skinner  v.  Judson,  8  Conn.  528, 
21  Am.  Dec.  691.  But  to  obtain  jurisdiction,  the  bill  must  aver 
that  the  facts  sought  to  be  discovered  are  material  to  the  cause  of 
action,  that  the  orator  has  no  means  of  proving  them  in  a  court 
of  law,  and  that  the  discovery  of  them  by  the  respondent  is  indis- 
pensable as  proof:  Laney  v.  Bandlett,  80  Me.  169,  6  Am.  St.  Kep. 
169,  13  Atl.  686. 


Mac  DONALD  v.  GRAND  TRUNK  RAILWAY  COMPANY, 

[71  N.  H.  448,  52  Atl.  982.] 
FOREIGN  JXTDGMENTS— Conclusiveness  of.— A  foreign  judg- 
ment upon  the  merits  upon  a  cause  of  action  arising  within  one  of 
the  states  of  the  United  States,  rendered  by  a  competent  court  hav- 
ing jurisdiction  of  the  parties  and  the  subject  matter,  if  valid,  final, 
and  unreversed,  is  conclusive  against  a  subsequent  suit  in  such  state 
between  the  same  parties  for  the  same  cause  of  action,     (p.  554.) 

FOREIGN    JUDGMENTS— Conclusiveness— Mistake    of    Law. 

The  conclusiveness  of  a  foreign  judgment  as  a  defense  is  not  affected 
by  the  fact  that  it  contravenes  the  policy  of  the  country  where  the 
cause  of  action  arose,  especially  if  it  appears  that  the  decision  re- 
sulted from  a  failure  to  furnish  information  of  such  policy,     (p.  560.) 

Matthews  &  Sawyer,  for  the  plaintiffs. 

C.  A.  Hight,  L.  L.  Hight  and  Chamberlain  &  Rich,  for  the 
defendants. 


April,  1902.]     MacDonald  v.  Grand  Trunk  Ry.  Co.        551 

■"»  PARSONS,  J.     The  plaintiffs,  prior  to  the  commence- 
inent  of  this  suit,  voluntarily  submitted  the  claim  which  they  now 
make  against  the  defendants — their  right  to  damages  for  the  neg- 
ligent destruction  of  their  property  while  in  the  hands  of  the 
defendants  as  common  carriers — to  a  judicial  tribunal  estab- 
lished by  the  government  of  which  they  were  citizens  and  to 
whose  decree  they  o\ve  obedience.     The  tribunal  to  which  they 
appealed  was  a  court  of  record  of  general  jurisdiction;  it  had 
jurisdiction  of  the  parties  and  of  the  subject  matter  of  the  con- 
troversy.    Both  parties  appeared  and  were  heard;  the  plaintiffs 
had  full  opportunity  to  present  such  matters  of  fact  and  to  ar- 
gue such  propositions  of  law  as  they  deemed  essential  to  their 
case.     The  judgment  was  upon  the  merits  and  against  the  plain- 
tiffs.    It  is  not  claimed  that,  by  any  erroneous  ruling  of  the 
court,  the  plaintiffs  were  prevented  from  fully  and  fairly  pre- 
senting their  case,  nor  is  it  suggested  that  the  court  erred  in 
its  decision  of  the  legal  question  which  the  parties  considered 
decisive  of  their  rights.     !No  accident  or  mistake  on  the  part  of 
the  plaintiffs  in  the  presentation  of  their  case  is  suirgeste'l.    Fraud 
is  not  charged.     It  is  apparent  that  if  the  plaintiff's  claims 
had  been  sustained  in  Canada,  the  defendants  would  have  been 
bound  by  the  result  and  would  have  been  compelled  to  satisfy  any 
judgment  that  might  there  have  been  obtained  against  them.    Is 
there  any  reason  why  the  plaintiffs  having  compelled  the  de- 
fendants to  litigate  the  claim  made  in  this  suit  before  a  tribunal 
of  the  plaintiffs'  selection,  and  having  suffered  defeat  without 
fraud,  accident  or  mistake,  and  after  a  fair  hearing,  by  the  re- 
sults of  which  the  defendants  were  necessarily  bound,  should 
not    also  be  everywhere    bound  by  the  judicial  determination 
which  they  invoked,  and  be  estopped  from  presenting  before 
any  other  tribunal  the  claim  once  judicially  decided  against 
them  ?     The  judgment  in  Canada  was  final  and  is  not  reversed. 
It  is  conclusive    against  the  plaintiffs  in  their  own    country. 
As  an  expression  of  the  will  of  the  sovereign  to  whom  their  al- 
legiance is  due,  they  owe  obedience  thereto,  abroad  as  well  as 
at  home.     Upon  every  ground  of  natural  right  and  justice,  it 
would  seem  that  they  should  be  debarred  from  invading  the 
courts  of  another  country  to  retry  a  controversy  settled  against 
them  at  home. 

^**  Against  the  binding  effect  upon  the  plaintiffs  here  of  the 
judgment  in  Canada,  it  is  urged  that  in  this  court  that  judg- 
ment is  a  foreign  judgment.  "It  is  universally  agreed  that  the 
laws  of  a  state  have,  ex  proprio  vigore,  no  extraterritorial  force" : 
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Crippen  v.  Laighton,  69  N.  H.  540,  649,  76  Am.  St.  Rep.  192,44 
Atl.  538,  541 ;  Smith  v.  Godfrey,  28  N".  H.  379,  381,  382,  61  Am. 
Dec.  617.  But  the  courts  of  the  state  are  open  to  others  besides 
our  own  citizens  (Pub.  Stats.,  c.  216,  sec.  1) ;  and  the  controver- 
sies our  courts  are  called  upon  to  determine  are  not  limited  to 
those  which  arise  within  this  sovereignty  or  under  its  laws.  The 
substance  and  effect  of  foreign  laws  are,  therefore,  subjects  of 
frequent  consideration.  "There  is,  perhaps,  no  general  prin- 
ciple of  law  better  established  than  that  the  validity  of  a  con- 
tract is  to  be  decided  by  the  law  of  the  place  where  the  contract 
is  made.  If  valid  there,  it  is  valid  elsewhere;  but  if  void  or 
illegal  by  the  law  of  the  place  where  made,  it  is  void  everywhere. 
....  But  there  are  some  exceptions  to  this  rule,  and  among 
them  is  this:  That  no  nation  is  bound  to  recognize  or  enforce 
any  contracts  which  are  injurious  to  its  own  interests,  or  to 
those  of  its  own  citizens,  or  which  are  in  fraud  of  its  laws": 
Smith  V.Godfrey,  28  N".  H.  379, 381,  61  Am.  Dec.  617.  That  the 
law  of  the  country  where  a  contract  is  made  or  to  be  executed 
is  to  be  examined  to  ascertain  what  the  agreement  was  which 
the  parties  made,  is  elementary:  Limerick  Nat.  Bank  v.  How- 
ard, 71  N.  H.  13,  ante,  p.  489,  51  Atl.  641 ;  New  York  Life  Ins. 
Co.  V.  McKellar,  68  N.  H.  326,  328,  44  Atl.  516.  "If  there  is 
a  conflict  between  the  lex  loci  and  the  lex  fori,  the  former  gov- 
erns in  torts  the  same  as  in  contracts,  in  respect  to  the  legal 
effect  and  incidents  of  acts":  Beacham  v.  Portsmouth  Bridge, 
68  N.  H.  382,  73  Am.  St.  Rep.  607,  40  Atl.  1066.  If  there  is 
no  ground  of  action  in  the  sovereignty  where  the  tort  is  alleged 
to  have  occurred,  there  is  none  anywhere :  Wilson  v.  Rich,  5  N. 
H.  455 ;  Leazotte  v.  Railroad,  70  N.  H.  5,  6,  45  Atl.  1084.  To 
ascertain  the  rights  resulting  from  acts  done  or  omitted,  attention 
must  be  paid  to  the  circumstances  under  which  the  events  took 
place ;  and  one  of  the  governing  circumstances  is  the  law  of  the 
place  which  characterizes  the  act.  It  is  sometimes  said  that  in 
&uch  circumstances  the  courts  of  one  country,  out  of  comity,  give 
effect  to  the  laws  of  another  (Smith  v.  Godfrey,  28  N.  H.  379, 
381,  61  Am.  Dec,  617),  but  a  more  exact  view  has  been  taken. 
"When  the  courts  of  one  country  consider  the  laws  of  another 
in  which  any  contract  has  been  made,  ....  in  construing  its 
meaning,  or  ascertaining  its  existence,  they  can  hardly  be  said 
to  act  from  courtesy,  ex  comitate;  for  it  is  of  the  essence  of 
the  subject  matter  to  ascertain  the  meaning  of  the  parties,  and 
that  they  did  solemnly  bind  themselves;  and  it  is  clear  that 
YOU  must  presume  them  to  have  intended  what  the  law  of  tho^ 
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country  sanctions  or  supposes;  it  is  equally  clear  that  their 
adopting  the  forms  and  solemnities  *^^  which  that  law  pre- 
scribes shows  their  intention  to  bind  themselves,  nay  more,  it 
is  the  only  safe  criterion  of  their  having  entertained  such  an 
intention.  Therefore  the  courts  of  the  country  where  the  ques- 
tion arises  resort  to  the  law  of  the  country  where  the  contract 
was  made,  not  ex  comitate,  but  ex  debito  justitise,  and  in  or- 
der to  explicate  their  own  jurisdiction  by  discovering  that  which 
they  are  inquest  of,  and  which  alone  they  are  in  quest  of,  the 
meaning  and  intent  of  the  parties":  Warrender  v.  Warrender, 
2  Clark  &  F.  488,  530.  In  like  manner,  when  a  right  is  claimed 
upon  acts  occurring  in  another  country,  courts  look  to  the  law 
of  that  country,  not  to  extend  the  binding  force  of  a  foreign 
law  beyond  the  territorial  limits  of  the  sovereignty  to  which  it 
belongs,  but  to  ascertain  whether  the  right  claimed  exist?  or 
not.  It  is  not  the  foreign  law,  but  the  rights  acquired  under  it, 
wJiich  are  enforced  by  the  courts  of  another  country;  and  this 
is  true,  wliether  the  question  be  one  of  contract,  tort,  oi  status. 
As  the  will  of  the  sovereign  expressed  in  general  law  can  of 
itself  have  no  exterritorial  force,  the  same  will  expressed  in  con- 
crete form  in  a  judgment  between  two  suitors  can  have  no 
greater  effect.  A  plaintiff  cannot  here  have  execution  upon  a 
foreign  judgment,  nor  a  successful  defendant  have  execution  for 
costs,  in  the  absence  of  legislative  direction  to  that  effect.  The 
question  is  not  of  the  enforcement  of  the  foreign  judgment, 
but  it  is.  What  are  the  rights  of  the  parties?  The  particular 
law  declared  by  the  judgment  is  evidence  of  the  rights  now  in 
controversy,  as  would  be  the  general  law  if  the  dispute  related 
to  matters  which  had  not  passed  into  judgment. 

The  plaintiffs,  MacDonald  &  Co.,  contracted  with  the  Allan 
Steamship  Company  for  the  transportation  of  certain  goods 
from  Glasgow,  Scotland,  to  Toronto,  Canada.  One  of  the  stip- 
ulations of  the  written  contract,  called  the  bill  of  lading,  pro- 
vided that  the  carriers  should  not  be  liable  for  loss  from  fire 
even  if  resulting  from  their  own  negligence.  The  goods  were 
delivered  to  the  Grand  Trunk  Railway  Company  in  Portland, 
Maine,  who  accepted  them  upon  the  terms  of  the  original  bill  of 
lading.  While  in  transport  across  this  state,  the  goods  were 
destroyed  by  fire  through  the  negligence  of  the  defendant  rail- 
road. The  claim  in  this  suit  is,  that  the  stipulation  releasing 
the  carrier  from  liability  for  loss  through  negligence  is  void  by 
the  law  of  this  state,  and  that,  as  the  loss  occurred  through  the 
defendants'  tort  in  this  state,  the  plaintiffs  can  maintain  an 
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action  for  the  value  of  the  goods.  Assuming  this  claim  to  be 
sound  without  examination,  and  that  upon  the  occurrence  of 
the  loss  the  plaintiffs  had  a  valid  claim  against  the  defendants 
for  the  amount  of  it,  it  does  not  necessarily  follow  that  they 
can  now  maintain  an  action  for  it  By  '^^  contract  subsequently 
made  in  Canada  they  could  have  released  the  defendants  from 
liability.  By  an  arbitration  and  award  against  them  their 
«laira  might  be  destroyed.  Had  either  event  taken  place  in  Can- 
ada, the  question  would  be,  Was  the  contract,  or  arbitration  and 
award,  valid  by  the  laws  of  Canada  ?  The  action  for  the  tort  be- 
ing transitory,  the  Canadian  court  had  jurisdiction  of  the  claim, 
and  to  determine  if  required,  the  law  of  New  Hampshire,  which 
apparently  was  the  law  of  the  case :  Hughes  v.  Pennsylvania  R. 
K.  Co.,  203  Pa.  St.  223,  51  Atl.  990.  The  fact  that  the  defense  set 
up  is  a  legal  adjudication,  instead  of  a  contract  of  release,  or  an 
arbitration  and  award,  does  not  alter  the  legal  question,  which, 
in  respect  to  the  legal  effect  and  incidents  of  the  acts  of  the 
parties,  is  determined  by  the  law  of  the  place.  It  is  conceded 
that  the  judgment  was  upon  the  merits,  is  final,  valid  and  un- 
reversed, and  that  by  the  law  of  Canada  it  conclusively  estab- 
lishes the  defendants'  right  to  protection  against  further  litiga- 
tion of  the  same  claim.  This  right  resulting  from  the  plain- 
tiifs'  acts  is  not  limited  by  territorial  lines,  nor'  destroyed  by  the 
plaintiffs'  selection  of  another  sovereignty  as  the  place  for  the 
renewal  of  litigation.  This  right  of  the  defendants  depends, 
not  upon  the  exterritorial  force  of  the  Canadian  judgment,  but 
(1)  upon  the  "universal  law  of  justice  ....  which  binds  one 
to  submit  to  a  final  decision  resulting  from  his  own  acts" 
(Fisher  v.  Fielding,  67  Conn.  91,  138,  53  Am.  St.  Pop.  270,  34 
Atl.  714,  dissenting  opinion,  Hamersley,  J.;  Schibsby  v.  Wes- 
tenholz,  L.  R.  6  Q.  B.  155,  161;  Williams  v.  Jones,  13  Mees.  & 
W.  638,  633.  The  principle  is  that  of  a  voluntary  submission 
to  arbitration:  Erie,  C.  J.,  Barber  v.  Lamb,  8  Com.  B.,  N.  S., 
95,  100)  ;  (2)  upon  the  plaintiffs'  obligation  of  obedience  to 
the  government  of  which  they  are  citizens,  "for  it  is  a  part  of 
the  original  contract  entered  into  by  all  mankind  who  partake 
of  the  benefits  of  society,  to  submit  in  all  points  to  the  munici- 
pal constitutions  and  local  ordinances  of  that  state  of  which 
each  individual  is  a  member"  (3  Blackstone's  Commentaries, 
158) ;  and  (3)  upon  the  fundamental  principle  of  the  common 
law,  that  a  matter  once  litigated  and  determined  before  a  court 
of  competent  jurisdiction  shall  not  again  be  controverted  before 
any  court.     "The  law  as  laid  down  in  the  Duchess  of  Kingston's 
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Case,  11  How.  St.  Tr.  2G1,  seems  to  be  the  law  to-day :  that  a 
judgment  of  a  court  of  competent  jurisdiction  directly  upon  the 
point  involved  is  as  a  plea,  a  bar;  as  evidence,  conclusive":  New 
York  etc.  E.  E.  Co.  v.  McHenry,  17  Fed.  414,  417. 

"The  maxim,  'Interest  reipublicae  ut  sit  finis  litium,'  is  not 
restricted  in  its  application  to  controversies  or  suits  originating 
in  the  state  before  whose  courts  it  is  invoked.  It  does  not  rest 
on  the  excellence  of  any  particular  system  of  jurisprudence.  It 
governs  wherever  the  parties  come,  in  the  last  resort,  before  a 
court  constituted  ^'^^  under  an  orderly  establishment  of  legal 
procedure.  No  one  who  has  been,  or  could  have  been,  heard 
upon  a  disputed  claim,  in  a  cause  to  which  he  was  duly  made  a 
party,  pending  before  a  competent  judicial  tribunal,  having 
jurisdiction  over  him,  proceeding  in  due  course  of  justice,  and 
not  misled  by  the  fraud  of  the  other  party,  should  be  allowed, 
after  a  final  judgment  has  been  pronounced,  to  renew  the  con- 
test in  another  country.  The  object  of  courts  is  hardly  less  to 
put  an  end  to  contests  than  to  decide  them  fairly":  Fisher  v. 
Fielding,  67  Conn.  91,  110,  52  Am.  St.  Eep.  270,  34  Atl.  714. 
The  case  from  which  this  quotation  is  taken  was  a  suit  in 
Connecticut  to  recover  the  amount  of  an  English  judgment 
rendered  by  default,  service  having  been  made  upon  the  defend-, 
ant  while  temporarily  in  England.  By  the  majority  of  the 
court  the  English  judgment  was  held  conclusive.  Hamersley, 
J.,  dissented  solely  upon  the  ground  that  by  a  default  the  matter 
in  controversy  was  not  res  judicata  in  the  sense  that  it  had  in 
fact  been  submitted  by  the  parties  to  a  court,  and  heard  and 
determined.  The  following  is  from  the  dissenting  opinion  in 
the  same  case  (pages  130,  131,  67  Conn.,  page  270,  52  Am. 
St.  Eep.,  and  page  724,  34  Atl.)  :  "The  principle  broadly  stated 
is  this:  a  claim  once  submitted  by  the  parties  to  a  court  of 
competent  jurisdiction,  fully  heard,  determined  and  decided  by 
that  court,  shall  not  thereafter  be  controverted  between  the  same 
parties.  This  principle  is  entirely  distinct  from  the  right  given 
by  law  to  a  party  to  a  judgment  to  ask  the  state  to  exercise  its 
sovereign  power  in  compelling  obedience  to  that  judgment.  It 
is  simply  a  principle  of  jurisprudence  firmly  established  in  our 
municipal  law,  and  based  on  considerations  so  general  in  their 
application,  so  clearly  equitable  and  essential  in  any  administra- 
tion of  justice,  that  it  may  fairly  be  called  a  universal  principle 
of  jurisprudence.  This  principle  does  not,  and  from  its  very 
nature  cannot,  depend  upon  the  particular  court  whose  judicial 
action  has  been  invoked,  so  long  as  its  jurisdiction  is  competent 
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and  its  judgment  final.  It  applies  wherever  the  parties  have  so 
submitted  their  claims  to  a  final  decision  by  a  court  of  competent 
jurisdiction,  whether  that  court  be  inferior  or  superior,  of  law 

or  equity,  domestic  or  foreign Whether  we  call  this  law 

a  rule  of  comity  of  nations  is  immaterial  to  the  matter  in  hand. 
It  is  a  part  of  our  law,  and  derives  its  force  from  that  fact;  and 
foreign  laws,  as  conclusive  evidence  of  the  legal  effect  of  acts 
done  under  them,  are  received  by  virtue  of  our  law,  with  the 
vital  qualification  stated  by  Story:  'Unless  they  are  repugnant 
to  its  policy  or  prejudicial  to  its  interest.'  ....  In  assuming 
that  the  real  obligations  of  the  parties  are  controlled  by  the  fact 
that  they  arose  or  were  undertaken  with  reference  to  the  law  pre- 
vailing where  their  acts  were  done,  our  courts  do  not  assume  to 
execute  a  foreign  law,  although  ^^^  the  obligation  they  enforce 
as  legal  under  our  own  law  may  also  find  its  source  in  the  com- 
mand of  a  foreign  sovereign;  they  treat  the  foreign  law  as  a 
fact  essential,  in  connection  with  other  facts,  to  ascertain  what 
the  parties  really  meant  by  what  they  have  done;  and  if,  in 
receiving  and  weighing  such  fact  they  may  also  theoretically 
enforce  the  will  of  a  foreign  sovereign,  it  is  only  as  an  incident 
to  the  exercise  of  the  judicial  power  vested  in  the  courts,  and 
does  not  offend  the  sovereignty  of  the  state  where  such  law  may 
be  proved  as  a  fact." 

It  is  urged  that  a  foreign  judgment,  though  admissible  in 
evidence,  is  not  conclusive,  but  is  merely  prima  facie  evidence. 
Support  for  this  proposition  is  to  be  found  in  early  English  cases 
and  dicta,  where  the  judgment  was  offered  as  evidence  of  debt 
in  an  action  to  recover  the  amount  found  due  by  the  former 
judgment.  In  Phillips  v.  Hunter  (1795),  2  H.  Black.  402, 
410,  a  distinction  was  made  by  Lord  Chief  Justice  Eyre,  between 
cases  where  a  judgment  was  brought  before  an  English  court 
upon  the  application  of  a  successful  party  to  enforce  and  obtain 
the  fruits  of  it  against  the  defendant,  and  those  cases  where  the 
defendant  sets  up  the  foreign  judgment  as  a  bar  to  a  new  suit 
with  reference  to  the  former  subject  matter.  "It  is  in  one  way 
only,"  he  said,  "that  the  sentence  or  judgment  of  the  court  of 
a  foreign  state  is  examinable  in  our  courts,  and  that  is,  when 
the  party  who  claims  the  benefit  of  it  applies  to  our  courts  to 

enforce  it In  all  other  cases  we  give  entire  faith  and 

credit  to  the  sentences  of  foreign  courts,  and  consider  them  as 
conclusive  upon  us."  The  latter  statement  does  not  appear  to 
have  been  questioned  in  England :  Burrows  v.  Jemino,  2  Strange, 
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733;  Boucher  v.  Lawson,  Hardw.  85,  87,  89;  Barber  v. 
Lamb,  8  Com.  B.,  N".  S:,  59;  Ricardo  v.  Garcias,  12  Clark  &  F. 
368.  The  distinction  has,  however,  been  abandoned,  and  foreign 
judgments  are  not  now  held  examinable  there  to  the  extent 
suggested  by  Chief  Justice  Eyre:  Bank  of  Australasia  v.  Nia.s, 
3  6  Ad.  &  E.  717:  Scott  v.  Pilkington,  2  Best  &  S.  11;  Godard 
V.  Gray,  L.  R.  6  Q.  B.  139. 

At  the  time  of  the  Revolution,  it  appears  to  have  been  under- 
stood as  the  law  of  England  that  a  judgment  offered  as  evidence 
of  a  debt,  in  an  action  by  the  plaintiff  to  obtain  its  fruit,  was 
merely  prima  facie  evidence  and  examinable  upon  the  merits: 
Hilton  V.  Guyot,  159  U.  S.  113,  187,  17  Sup.  Ct.  Rep.  139. 
This  view  was  followed,  by  the  early  American  cases,  among 
■which  is  the  case  of  Robinson  v.  Prescott,  4  N.  H.  450,  and  to 
this  view  is  to  be  ascribed  the  expressions  found  in  Bryant  v. 
Ela,  Smith  (N.  H.),  396,  404;  Thurber  v.  Blackbourne,  1  N.  H. 
242,  243;  Taylor  v.  Barron,  30  N.  H.  78,  95,  64  Am.  Dec.  281. 
The  American  cases,  however,  adopted  in  full  the  distinction 
made  in  Phillips  v.  Hunter,  2  H.  Black.  402,  410,  which,  it  is 
fsaid  by  '^^^  Story,  "has  been  very  frequently  recognized  as  hav- 
ing a  just  foundation  in  international  justice,"  upon  the  gvound 
that  where  a  defendant  sets  up  a  foreign  judgment  as  a  bar  to 
the  proceedings,  "if  it  has  been  pronounced  by  a  competent 
tribunal  and  carried  into  effect,  the  losing  party  has  no  right  to 
institute  a  new  suit  elsewhere,  and  thus  to  bring  the  matter 
again  into  controversy;  and  the  other  party  is  not  to  lose  the 
protection  which  the  foreign  judgment  gave  him.  It  is  then 
res  judicata,  which  ought  to  be  received  as  conclusive  evidence 
of  right;  and  the  exceptio  rei  judicatae  under  such  circumstances 
in  entitled  to  universal  conlusiveness  and  respect":  Story  on 
Conflict  of  I-raws,  sec.  598;  2  Kent's  Commentaries,  120.  See 
Bigelow  on  Estoppel,  196-203 ;  Freeman  on  Judgments,  sec.  592; 
Black  en  Judgments,  sec.  228;  Dicey  on  Conflict  of  Law^,  417. 

It  has  been  said  that  "all  the  American  cases  agree  that  where 
a  foreign  judgment  comes  incidentally  in  question  it  is  conclu- 
sive":  Cummings  v.  Banks,  2  Barb.  602,  605;  and  that  "it  is 
an  established  rule  that  a  foreign  judgment,  when  used  by  way 
of  defense,  is  as  conclusive  to  every  intent  as  those  of  oar  own 
courts":  Griswold  v.  Pitcairn,  2  Conn.  85,  92.  "Foreign  judg- 
ments are  never  re-examined,  unless  the  aid  of  our  courts  is 
asked  to  carry  them  into  effect  by  a  direct  suit  upon  the  jadg- 
ment.     The  foreign  judgment  is  then  held  to  be  only  prima 
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facie  evidence  of  tlie  demand;  but  when  it  comes  in  collat(,'rally, 
or  the  defendant  relies  upon  it  under  the  exceptio  rei  judicatae, 
it  is  then  received  as  conclusive" :  Kent,  C.  J.,  in  Smith  v.  Lewis, 
3  Johns.  157.  169.  3  Am.  Dec.  469 ;  Monroe  v.  Douglas,  4  Sand. 
Ch.  126,  181;  Williams  v.  Preston,  3  J.  J.  Marsh.  600,  ;.'0  Am. 
Dec.  179. 

Burnham  v.  Webster,  1  Wood  &  M.  172,  Fed.  Cas.  No.  2179, 
appears  to  be  the  only  American  case  which  questions  the  con- 
clusiveness of  a  foreign  judgment  offered  as  a  defense.  The 
general  expressions  used  by  the  distinguished  author  of  the 
opinion  in  that  case,  if  carried  out,  would  render  a  foreigu  judg- 
ment of  little  value,  and  would,  it  has  been  said,  "destroy  the 
force  and  effect  of  judicial  proceedings,  and  make  the  judgments 
of  a  foreign  tribunal,  no  matter  how  high  its  rank  or  how  bind- 
ing its  decisions  within  its  own  jurisdiction,  of  little  greater 
effect  than  the  original  contract  or  promise  sued  upon :  McMul- 
len  V.  Ritchie,  41  Fed.  502.  But  the  precise  point  in  the  case 
to  which  the  decision  is  expressly  limited  is  not  in  opposition  to, 
but  in  support  of,  the  general  ground  upon  which  the  foreign 
judgment  has  been  held  conclusive.  In  that  case,  in  answer  to 
a  suit  upon  a  promissory  note,  the  defendant  offered  a  judgment 
in  a  suit  in  New  Brunswick,  in  whi(;h  the  plaintiff  declared 
upon  the  note  then  in  suit,  with  others,  and  had  judgment  only 
for  the  others.  The  plaintiff  offered  to  prove  that,  before  the 
former  case  was  submitted  to  the  jury,  the  note  then  in 
'*^^  suit  was  by  agreement  withdrawn  and  was  not  submitted 
to  the  jury,  but  by  mistake  the  counts  upon  this  note  were  not 
struck  from  the  declaration  before  judgment.  The  evidence,  if 
time  and  admissible,  established  that  the  former  judgment  was 
not  an  adjudication  as  to  the  note  in  suit,  and  the  only  point 
in  fact  decided  was  that  the  plaintiff  could  show  what  was  in 
fact  adjudicated  in  the  former  suit.  Hohner  v.  Gratz,  50  Fed. 
369,  is  within  the  general  exception  that  rights  under  a  foreign 
law  will  not  be  enforced  to  the  injury  of  the  citizens  of  the 
forum.  The  subject  matter  and  the  parties  in  the  two  suits 
were  different,  and  the  principle  of  res  judicata  did  not  apply: 
Dunstan  v.  Higgins,  20  L.  R.  A.  677,  note. 

Both  upon  reason  and  all  the  authorities,  it  is  clear  that  a 
plea  of  former  adjudication,  except  as  a  merger  of  a  cause  of 
action,  is  sustained  by  proof  of  such  adjudication  in  a  foreign 
as  well  as  a  domestic  tribunal.  The  supreme  court  of  the  United 
States,  by  a  bare  majority,  has  considered  that  the  effect  to 
be  given  to  a  foreign  judgment  is  determined  by  the  treatment 
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given  our  judgments  in  the  courts  of  the  country  whose  judg- 
ment is  under  consideration;  that  courts  are  required  to  do, 
not  as  justice  and  reason  require,  but  as  they  are  done  by :  Hil- 
ton V.  Guyot,  159  U.  S.  113,  16  Sup.  Ct.  Rep.  139.  But  this 
question  does  not  arise  here,  because  the  courts  of  Ontario  hold 
judgments  of  courts  of  the  United  States  conclusive  upon  the 
merits:  Ritchie  v.  McMullen,  159  U.  S.  235,  16  Sup.  Ct.  Rep. 
171;  Fowler  v.  Vail,  27  U.  C.  C.  P.  417,  4  Ont.  App.  267. 
The  contrary  contention  of  the  plaintiffs  is  founded  upon  earlier 
cases  based  upon  a  statute  (23  Vict,  c.  24,  sec.  1)  which  was 
repealed  by  39  Victoria,  chapter  7  (1875-76)  :  Fowler  v.  Vail, 
27  U.  C.  C.  P.  417,  4  Ont.  App.  267. 

The  effect  of  a  foreign  judgment  upon  the  same  subject 
matter,  as  establishing  the  defense  of  res  judicata,  is  the  only 
question  now  involved.  The  tendency  of  the  later  American 
cases  seems  to  be  to  follow  the  modern  English  doctrine  as  to 
foreign  judgments  generally:  Rankin  v.  Goddard,  54  Me.  28, 
89  Am.  Dec.  718;  S.  C,  55  Me.  389;  Fisher  v.  Fielding,  67 
Conn.  91,  52  Am.  St.  Rep.  270,  34  Atl.  714;  Lazier  v.  West- 
cott,  26  N.  Y.  146,  82  Am.  Dec.  404;  Dunstan  v.  Higgins, 
138  N.  Y.  70,  34  Am.  St.  Rep.  431,  33  N.  E.  729;  Baker  v. 
Palmer,  83  111.  568 ;  Roth  v.  Roth,  104  111.  35,  44  Am.  Rep.  81 ; 
Hilton  V.  Guyot,  159  U.  S.  113,  16  Sup.  Ct.  Rep.  139;  Mc- 
Mullen V.  Ritchie,  159  U.  S.  235,  16  Sup.  Ct.  Rep.  171;  5 
Eng.  R.  R.  Cas.  746;  1  Freeman  on  Judgments,  sec.  597.  To 
what  extent  the  doctrine  of  these  cases  is  the  law  of  this  state 
need  not  now  be  determined. 

It  is  stated  as  a  fact  agreed  that  the  judgment  pleaded  was 
upon  the  merits  of  the  issue  presented.  The  issue  presented 
in  that  case,  as  in  this,  was  the  defendants'  liability  for  tho 
destruction  of  the  plaintiffs'  property.  It  may  be  the  fact  was 
agreed  with  a  different  understanding  by  one  of  the  parties,  at 
least,  as  to  what  was  the  issue  presented  by  the  case.  But  re- 
gardless of  the  agreed  fact,  it  is  apparent  from  the  facts  stated 
that  the  judgment  '^^'^  was  upon  the  merits  and  was  an  ad- 
judication of  the  plaintiffs'  right  to  recover  the  damages  claimed 
in  this  suit.  The  plaintiffs  were  not  defeated  because  the  ac- 
tion which  they  brought  was  not  a  legal  remedy  for  the  wrong 
claimed  (Kittredge  v.  Holt,  58  N.  H.  191),  nor  upon  the  ground 
that  the  form  of  their  action  was  misconceived  (Meredith  etc. 
Assn.  v.  American  Twist  Drill  Co.,  67  K  H.  450,  39  Atl.  330) » 
but  upon  the  merits  of  their  claim.     The  matter  upon  which 
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ihey  proceeded  by  their  declaration,  and  which  the  defendants 
denied  by  their  plea,  was  the  defendants'  liability  for  the  loss 
•complained  of.  This  was  the  issue:  King  v.  Chase,  15  N.  H. 
9,  41  Am.  Dec.  675 ;  Metcalf  v.  Gilmore,  63  K  H.  174.  The 
•decision  of  this  question,  when  the  same  question  as  to  the 
same  goods  is  again  raised,  concludes  all  matters  of  fact  or  law 
which  were  or  might  have  been  proved  or  urged  in  support  of 
■or  against  the  decision  reached:  Metcalf  v.  Gilmore,  63  N.  H. 
189. 

If  the  plaintiffs,  in  the  exigencies  of  their  case  as  then  pre- 
sented, and  in  view  of  their  claim  that  the  question  was  deter- 
mined by  the  Canadian  statue,  thought  it  wise  not  to  offer  proof 
of  New  Hampshire  law,  they  must  abide  by  the  result  so  long 
as  that  judgment  remains  unreversed.  If  the  result  was  due 
io  accident,  mistake,  or  misfortune,  which  is  not  claimed,  the 
proper  tribunal  in  which  relief  should  be  sought  would  seem 
to  be  the  high  court  of  justice  of  Ontario. 

A  foreign  law  will  not  be  given  effect  when  it  contravenes 
Bome  established  and  important  policy  of  the  state  of  the  forum, 
or  would  involve  injustice  and  injury  to  the  people  of  the 
fitiite  whose  courts  are  appealed  to:  Min.  Conf.  Laws,  9;  Story 
on  Conflict  of  Laws,  sec.  38.  It  is  urged  that  the  policy 
of  this  state  does  not  permit  common  carriers  to  release  them- 
selves from  liability  for  negligence.  Assuming  this  to  be  so,  it 
•only  follows  that  in  rendering  the  judgment  a  mistake  was 
made  as  to  the  law  of  New  Hampshire,  which  does  not  detract 
from  the  force  of  the  judgment  as  an  adjudication,  especially 
when,  as  in  this  case,  the  court  is  led  into  error  by  the  failure 
of  the  complaining  parties  to  inform  it  as  to  the  foreign  law: 
Godard  v.  Gray,  L.  R.  6  Q.  B.  139,  5  Eng.  E.  E.  Cas.  726. 
A  domestic  judgment  pleaded  could  not  be  answered  by  an 
averment  that  it  was  founded  upon  a  mistaken  admission  of 
the  parties  as  to  the  law.  There  is  no  reason  why  such  an 
averment  should  avail  against  a  foreign  judgment.  The  plain- 
tiffs are  not  citizens  of  this  state.  The  defendants  are  sued 
here  because  found  here.  Their  presence  in  this  state  is  au- 
thorized by  law.  In  a  sense,  they  are  citizens  here.  Public 
policy,  which  forbids  an  application  of  the  principles  of  comity 
toward  the  subjects  or  laws  of  a  foreign  country  to  tlie  injury 
of  our  own  citizens,  for  this  reason  protects  the  citizens  of  the 
state  from  "^'^  repeated  suits  upon  the  same  matter.  A  citizen 
who  has  been  compelled  to  litigate  a  matter  in  a  foreign  country. 
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and  take  there  the  chance  of  an  unfavorable  decision,  ought  not 
to  be  again  required  to  litigate  the  same  question  at  home.  A 
rule  of  public  policy  for  the  protection  of  the  citizen  cannot 
properly  be  applied  to  do  injustice  to  him. 

Upon  the  question  raised  as  to  the  validity  of  the  contract 
releasing  the  defendants  from  liability  for  negligence,  no  opin- 
ion is  expressed.  The  defendants'  plea  of  former  adjudication 
states  a  defense  to  this  action.  Upon  the  facts  stated  they  are 
entitled  to  judgment. 

Judgment  for  the  defendants. 

All  concurred. 


Foreign  Judgment.— A  contract  which  our  law  deems  immoral,  and 
which  the  courts  of  this  state  are  prohibited  to  enforce,  is  not  purged 
of  its  illegality  by  a  judgment  rendered  thereon  in  another  state 
against  a  citizen  of  this  state  sued  and  served  with  process  on  being 
found  temporarily  in  the  jurisdiction  of  the  court,  so  that  in  a  suit 
here  on  such  judgment  the  illegal  character  of  the  cause  cannot  be 
inquired  into:  Lum  v.  Fauntleroy,  80  Miss.  737,  92  Am.  St.  Rep.  620, 
32  South.  290.  But  see  Vaught  v.  Meador,  99  Va.  569,  86  Am.  St. 
Eep.  908,  39  S.  E.  225. 


LACONIA  SAVIJs'GS  BANK  v.  VITTUM. 

[71  N.  H.  465,  52  Atl.  848.] 

MORTGAGES  —  Discharge  —  New  Mortgage  —  Priority.— If  a 
creditor  holding  a  first  mortgage  belonging  to  his  debtor  as  collateral 
security  for  his  debt,  allows  it  to  be  canceled  and  surrendered,  and 
takes  a  new  mortgage  upon  the  same  premises  in  his  own  name  to 
secure  his  debt,  in  ignorance  of  a  second  recorded  mortgage  thereon, 
and  without  intention  to  postpone  his  mortgage  or  affect  his  security, 
his  mortgage  is  a  superior  lien  to  that  of  the  second  mortgagee,  (p. 
662.) 

MORTGAGES— Priorities. — ^If  a  new  mortgage  is  substituted  in 
ignorance  of  an  intervening  lien  without  intent  to  affect  the  security, 
the  mortgage  released  through  mistake  may  be  restored  in  equity 
and  given  its  original  priority  as  a  lieu.     (p.  563.) 

E.  A.  and  C.  B.  Hibbard,  for  the  plaintiff. 

Albin  &  Shurtleff,  for  the  defendants. 

46«  WALKER,  J.  The  plaintiff  seeks  a  foreclosure  of  the 
mortgage  which  it  originally  received  as  collateral  security  for 
Melcher's  note.     The  defendants,  including  the  mortgagor  and 
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two  subsequent  mortgagees,  defend  upon  the  ground  that  the 
Melcher  note  and  the  collateral  note  and  mortgage  having  been 
canceled  and  surrendered,  and  a  new  note  and  mortgage  having 
been  given  to  the  plaintiff  in  place  of  the  original  notes  and 
mortgage,  the  plaintiff  must  now  rely  wholly  and  exclusively 
upon  the  last  security.  The  effect  of  this  claim,  if  valid,  would 
be  to  make  the  plaintiff's  security  subordinate  to  the  mortgages 
given  to  Mattoon  and  Busiel,  while  its  original  collateral  mort- 
gage constituted  a  first  lien,  upon  the  property.  The  material 
inquiry  is:  Did  the  parties  intend  to  change  their  practical 
rights  and  liabilities  by  the  new  method  they  adopted  of  ex- 
pressing the  indebtedness  to  the  bank?  If  not,  is  it  equitable 
that  the  second  mortgagees  should  become  first  mortgagees  in 
consequence  merely  of  the  nominal  discharge  of  Vittum's  mort- 
gage to  Melcher? 

^'When  a  new  mortgage  is  substituted  in  ignorance  of  an 
intervening  lien,  the  mortgage  released  through  mistake  may 
be  restored  in  equity  and  given  its  original  priority  as  a  lien": 
1  Jones  on  Mortgages,  sec.  971.  "This  is  based  upon  the  pre- 
sumption, as  matter  of  law,  that  the  party  must  have  intended 
to  keep  on  foot  his  mortgage  title,  when  it  was  essential  to  his 
security ;  .  .  .  .  and  it  is  no  matter  whether  the  parties,  through 
ignorance  of  such  intervening  title,  or  through  inadvertence, 
actually  discharged  the  mortgage  and  canceled  the  notes, 
and  really  intended  to  extinguish  them;  still,  on  its  being 
made  to  appear  that  such  intervening  title  existed,  the  law 
would  presume  conclusively  that  the  mortgagee  could  not 
have  intended  to  postpone  -his  mortgage  to  the  subsequent 
title.  Such  cases  are  very  numerous  in  our  own  state,  and 
need  not  be  cited":  Stantons  v.  Thompson,  49  N.  H.  272, 
279;  Buchanan  v,  Balkum,  60  N".  H.  406;  Hammond  v.  Barker^ 
01  N.  H.  53;  International  Trust  Co.  v.  Davis  etc.  Mfg. 
Co.,  70  N.  H.  118,  46  Atl.  1054.  If  it  were  held  that  the 
presumption  of  inten+ion  in  such  cases  is  one  of  fact,  and 
not  one  of  law,  the  case  discloses  the  fact  that  the  parties 
did  not  intend  to  change  their  relations  by  the  transaction  of 
1898.  They  did  not  understand  that  they  were  changing  the 
bank's  security  from  a  first  to  a  second  mortgage,  or  modifying 
the  effectiveness  of  that  security  in  any  practical  respect.  Evi- 
dently, the  new  arrangement  was  made  merely  for  greater  con- 
venience and  simplicity  in  the  statement  of  the  indebtedness. 
Vittum's  debt  to  Melcher  and  Melcher's  debt  to  the  bank  for 
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the  same  amount  could  be  more  briefly  evidenced  by  one  note 
than  by  two.  The  bank's  surrender  of  the  Melcher  note  was 
not  a  payment  of  his  debt,  nor  was  its  surrender  of  the  Vittum 
note  which  ^"''  it  held  as  collateral  a  payment  of  his  debt ;  and 
Vittum's  giving  a  new  note  to  the  bank,  with  Melcher  as  surety, 
in  place  of  the  original  notes,  was  not  a  payment  of  both  debts 
or  of  either,  because  the  parties  did  not  intend  it  should  have 
that  effect:  Foster  v.  Hill,  36  N.  H.  526;  Ward  v.  Howe,  38 
N.  H.  35,  42.  As  the  debt  remained,  for  the  payment  of  which 
Vittum's  original  note  and  mortgage  were  pledged  to  the  plain- 
tiff, the  intention  that  the  plaintiff  should  continue  to  have 
the  same  collateral  for  its  debt  must  be  enforced:  1  Jones  on 
Mortgages,  sec.  924;  Elliot  v.  Sleeper,  2  N.  H.  525.  There  is 
no  equitable  reason  why  it  should  not  be.  Mattoon  Sind  Busiel 
are  not  prejudiced  by  a  restoration  and  enforcement  of  Vit- 
tum's first  mortgage,  subject  to  which  their  mortgages  were 
given.  Their  position  is  not  changed  by  a  cancellation  of  the 
discharge  of  Vittum's  first  mortgage:  Holt  v.  Baker,  58  N.  H. 
276.  They  have  not  been  misled  by  that  discharge,  nor  have 
they  "done  or  omitted  to  do  any  act  relying  upon  the  recorded 
discharge":  International  Trust  Co.  v.  Davis  etc.  Mfg.  Co.,  70 
N.  H.  ,119,  46  Atl.  1054;  hence  their  defense  to  this  action 
presents  no  equities  in  their  favor :  Cobb  v.  Dyer,  69  Me.  499 ; 
Ponder  v.  Eitzinger,  102  Ind.  571,  575,  1  N.  E.  44;  Campbell 
V.  Trotter,  100  HI.  281;  Packard  v.  Kingman,  11  Iowa,  219. 

The  fact  that  the  plaintiff  was  not  the  mortgagee  of  the  origi- 
nal mortgage,  but  merely  held  it  as  pledgee,  does  not  preclude 
it  from  the  equitable  relief  sought  in  this  action.  It  had  in 
equity  the  rights  of  the  mortgagee,  one  of  which  was  that  the 
mortgage  should  be  deemed  to  subsist  until  the  debt  secured 
thereby  was  paid  or  discharged,  and  that  a  formal  discharge 
of  the  mortgage  by  mistake  should  not  inure  to  the  advantage 
of  second  mortgagees  having  no  equitable  right  dependent  upon 
such  discharge:  Causler  v.  Sallis,  54  Miss.  446;  Bruse  v.  Nel- 
son, 35  Iowa,  158.  The  mortgage  note  was  pledged  with  the 
plaintiff,  and  this  was  sufficient  to  give  it  the  benefit  of  the 
mortgage,  whether  technically  assigned  or  not:  Whitteniore  v. 
Gibbs,  24  N.  H.  484,  487.  The  objection,  if  valid,  that  Melcher, 
the  mortgagee,  should  be  a  party  plaintiff,  may  be  obviated  by 
an  amendment  joining  him  with  the  bank. 

Exception  overruled. 

All  concurred. 
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If  a  New  Mortgage  is  substituted  in  ignorance  of  an  intervening 
lien,  the  mortgage  released  through  mistake  may  be  restored  in 
equity  and  given  its  original  priority  as  a  lien  where  the  rights  of 
third  parties  will  not  be  affected:  See  the  monographic  note  to 
Young  V.  Shaner,  37  Am.  St.  Eep.  705;  Kern  v.  Hotaling,  27  Or.  205, 
50  Am.  St.  Rep.  710,  40  Pac.  168;  Title  Guarantee  Co.  v.  Wrenn,  35 
Or.  62,  76  Am.  St.  Rep.  454,  56  Pac.  271.  See,  also,  Threefoot  Broth- 
ers &  Co.  V.  Hillman,  130  Ala.  244,  89  Am.  St.  Eep.  39,  30  South. 
513;  Woodside  v.  Lippold,  113  Ga.  877,  84  Am.  St.  Eep.  267,  39  S.  JS. 
400. 


WILSON"  V.  OTIS. 

[71  N.  H.  483,  53  Atl.  439.] 
JUDGMENTS— Jurisdiction— Collateral  Attack.— If,  npon  com- 
petent evidence  it  appears  that  the  court  having  jurisdiction  of  the 
subject  matter  determined  the  issue  or  point  presented  by  the  peti- 
tion, the  parties  are  concluded  thereby,  and  whether  the  judgment 
was  actually  entered  in  the  technical  form  of  a  decree,  is  not  ma- 
terial, is  a  collateral  proceeding,     (p.  565.) 

JUDGMENTS— Blank  Decree — Collateral  Attack.— If  the  court 
having  jurisdiction  of  the  subject  matter  and  parties  makes  specific 
finding  of  fact  relating  to  the  merits  of  the  action  and  signs  a  blank 
decree,  the  work  of  filling  up  the  blanks  is  merely  clerical,  requiring 
the  exercise  of  no  judicial  function,  and  may  be  done  by  the  clerk. 
Such  decree  is  not  subject  to  collateral  attack,     (p.  565.) 

JUDGMENTS  AS  RECORDS.— The  fact  that  the  pleadings 
and  blank  decree  in  a  case  are  taken  from  the  files  of  the  court  and 
afterward  returned,  does  not  affect  their  character  as  public  records. 
(p.  566.) 

ADOPTION— Assent  of  Parent.- A  decree  of  adoption  is  not 
necessarily  invalid  because  it  does  not  recite,  nor  the  petition  allege, 
the  assent  of  the  parents  to  facts  excusing  their  assent,     (p.  567.) 

ADOPTION— Validity  of  Decree. — If,  upon  a  petition  for  adop> 
tion  omitting  allegations  of  consent  of  the  parents,  or  of  facts  excus- 
ing ffuch  consent,  the  court  finds  the  necessary  facts,  its  decree  of 
adoption  is  valid,  and  not  subject  to  collateral  attack,     (p.  567.) 

L.  P.  Snow,  for  the  plaintiffs. 

J.  A.  Edgerly,  for  the  defendants. 

485  WALKER,  J.  Whether  the  administrator  is  a  necessary 
party  does  not  seem  to  be  of  importance  in  this  case,  and  is 
not  considered,  since  the  widow  and  Arthur  H.  Edgerly  or 
Otis  on  the  one  side,  and  the  next  of  kin  to  the  deceased  on 
the  other,  are  proper  parties,  having  a  direct  pecuniary  interest 
in  the  distribution  of  the  estate. 
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The  question  raised  by  the  case  is  whether  the  defendants  are 
entitled  to  inherit  a  part  of  the  estate;  and  this  depends  upon 
the  question  whether  Arthur  was  legally  adopted  by  the  de- 
ceased. If  he  was  legally  adopted,  it  is  conceded  that  he  would 
inherit  the  estate  subject  to  the  widow's  rights  and  to  the  ex- 
clusion of  the  defendants :  Gen.  Laws,  c.  188,  sec.  4.  Their  con- 
tention is  that  there  was  no  valid  judgment  or  decree  of  adop- 
tion by  the  probate  court,  in  which  the  deceased  entered  a 
petition  for  that  purpose.  It  is  found  as  a  fact  that  upon  that 
petition  the  judge  of  probate  did  judicially  what  the  imperfect 
document  signed  by  him,  upon  a  '***  reasonable  construction 
thereof,  shows  he  did.  If  upon  competent  evidence  it  appears 
that  the  court,  having  jurisdiction  of  the  subject  matter,  de- 
termined the  issue  or  point  presented  by  the  petition,  the  par- 
ties are  concluded  thereby.  Whether  the  judgment  was  actually 
entered  up  in  the  technical  form  of  a  decree  is  not  material  in 
this  collateral  proceeding;  Nihan  v.  Knight,  56  N.  H.  167. 

Did  the  court  grant  the  prayer  of  the  petition?  It  appears 
from  the  record  that  the  court,  presumably  upon  competent 
evidence,  found  certain  facts  which  were  essential  to  a  decree 
of  adoption:  Gen.  Laws,  c.  188,  sec.  3.  These  facts  are  ex- 
pressly recited  in  the  signed  document,  which,  taken  in  con- 
nection with  the  petition,  indicate  with  much  force  that  the 
judge  understood  that  he  had  decided  the  question  of  adop- 
tion, and  that  nothing  remained  to  be  done  except  to  enter 
up  a  formal  decree.  The  signing  of  the  blank  form  of  a 
decree  of  adoption  as  a  part  of  the  record  would  be  inconsistent 
with  a  judgment  denying  the  prayer  of  the  petition,  and  would 
not  indicate  that  the  court  was  in  doubt  as  to  what  the  final 
order  should  be.  Nor  is  it  reasonable  to  infer  that  the  judge 
did  not  attach  any  importance  to  this  document — that  he  re- 
garded it  as  a  waste  piece  of  paper.  Having  some  significance, 
it  must  be  deemed  to  indicate  the  judge's  finding  upon  the  pe- 
tition in  favor  of  adoption.  As  he  had  made  specific  findings 
of  fact  relating  to  the  merits  of  the  action  and  signed  a  blank 
decree,  the  work  of  filling  up  the  blanks  was  merely  clerical, 
requiring  the  exercise  of  no  judicial  function.  If  he  had  en- 
tered a  minute  on  the  docket  to  the  effect  that  "the  petition 
is  granted,"  that  would  have  been  conclusive  evidence,  in  a  col- 
lateral proceeding,  of  the  judicial  act  of  rendering  judgment  in 
accordance  with  the  prayer  of  the  petition:  State  v.  Narcarm, 
69  N.  H.  237,  45  AtL  744;  State  v.  Cox,  69  N.  H.  246,  41  Aa 
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862;  Matthews  v.  Houghton,  11  Me.  377;  Felter  v.  Miilliner, 
2  Johns.  181;  Fish  v.  Emerson,  44  N.  Y.  376,  378;  Swain  v. 
Gilder,  61  Miss.  667,  671;  Overall  v.  Pero,  7  Mich.  315;  Lynch 
V.  Kelly,  41  Cal.  232,  233 ;  but  such  evidence  would  be  no  more 
-convincing  than  the  evidence  furnished  by  the  record  in  this 
•case.  Upon  a  reasonable  construction  of  the  record,  the  fact 
that  a  judgment  of  adoption  was  rendered  is  not  susceptible 
•of  serious  doubt:  Freeman  on  Judgments,  4th  ed.,  sec.  45; 
McDonald  v.  Frost,  99  Mo.  44,  48,  48  S.  W.  363. 

The  fact  that  the  petition  with  the  blank  decree  at  some  time 
«fter  the  hearing  was  taken  from  the  files  or  from  the  possession 
-of  the  judge,  and  was  not  returned  for  some  years,  did  not  have 
the  effect  of  invalidating  the  previous  action  of  the  court.  The 
record,  having  been  restored,  is  as  competent  and  conclusive 
evidence  of  the  judgment  as  though  it  had  remained  on  the 
files.  I 

^^"^  But  it  is  insisted  that  the  judge  of  probate  had  no  ju- 
risdiction to  decide  the  question  presented,  or  to  render  ». 
judgment  thereon,  because  it  does  .not  affirmatively  appear  in 
the  record  that  the  mother  of  the  boy  consented  in  writing  to 
the  adoption,  as  required  by  the  statute :  Gen.  Laws,  c.  188,  sec^ 
2,  This  fact,  however,  is  not  necessarily  essential  to  the  ex- 
ercise of  jurisdiction  by  the  probate  court.  If  the  parent  has 
abandoned  the  child  for  three  years,  his  consent  to  adoption 
proceedings  is  rendered  unnecessary  by  the  statute :  Gen.  Laws, 
c.  188,  sec.  2.  It  is  for  the  court,  after  having  acquired  ju- 
risdiction by  the  filing  of  an  appropriate  petition,  to  decide  in 
the  first  instance  whether  the  parent  has  consented  to  a  decree 
of  adoption;  if  not,  whether  there  is  any  valid  excuse  for  his 
nonaction,  as  death,  insanity,  or  other  disability;  or  whether 
he  has  so  far  abandoned  his  parental  duties  for  three  years 
as  to  render  his  consent  unnecessary.  These,  with  other  pre- 
liminary questions  that  might  be  suggested,  must  be  determined 
upon  evidence  and  a  hearing  by  the  judge,  after  he  has  ac- 
quired jurisdiction  of  the  general  subject  matter  of  the  petition. 
The  filing  of  the  petition  and  the  appearance  of  proper  parties 
gave  him,  under  the  statute  (Gen.  Laws,  c.  189,  sec.  4),  power 
to  act  judicially :  Home  v.  Eochester,  62  N.  H.  347,  348,  349 ; 
Spaulding  v.  Groton,  68  N".  H.  77,  78,  44  Atl.  88.  The  court 
was  not  asked  to  do  what  it  had  no  judicial  power  to  do  under 
any  circumstances.  It  became  its  duty  to  act  upon  the  subject 
matter  presented,  and  to  receive  evidence  upon  all  material 


Oct.  1902.]  Wilson  v.  Otis.  567 

<3uestioiis  suggested,  among  others  upon  the  question  of  aban- 
donment as  an  excuse  for  the  failure  of  the  mother  to  consent 
to  a  decree  of  adoption:  State  v.  Arlin,  27  N.  H.  116,  129.  If 
its  decision  was  erroneous  upon  this  question,  the  error  did  not 
render  the  proceedings  absolutely  void  (State  v.  Richmond,  26 
N.  H.  232;  White  v.  Landaff,  35  N.  H.  ]28,  130),  so  that  they 
might  be  disregarded  in  a  collateral  suit.  The  error,  if  there 
was  one,  was  correctible  by  appellate  procedure,  and  does  not 
prove  a  want  of  jurisdiction  in  the  probate  court:  Fowler  v. 
Krooks,  64  N.  H.  423,  424,  10  Am.  St.  Rep.  425,  13  Atl.  417; 
Kimball  v.  Fisk,  39  N.  H.  110,  75  Am.  Dec.  213. 

Nor  does  the  absence  in  the  petition  of  an  allegation  of 
^abandonment,  or  of  the  mother's  consent,  affect  the  question  of 
general  jurisdiction.  It  is  not  necessary  that  the  petition  should 
•contain  a  full  statement  of  all  facts  essential  to  a  decree.  It 
might  seriously  fail  in  this  respect,  or  be  demurrable,  and 
fitill  state  a  case  calling  for  and  requiring  the  exercise  of  the 
judicial  power  of  the  court.  The  test  has  been  said  to  be,  not 
whether  it  states  a  perfect  case,  but  whether  the  court  has  the 
power  to  grant  the  relief  sought  in  a  proper  case :  Van  Fleet  on 
Collateral  Attack,  sec.  61.  If  upon  a  petition  for  adoption 
which  omits  these  allegations  the  court  finds  the  fact  of  aban- 
donment, as  well  as  other  necessary  facts,  its  decree  '***  of 
adoption  is  valid.  The  judgment  or  decree  necessarily  implies 
a  finding  of  all  material  facts  not  inconsistent  with  the  record, 
one  of  which  may  be  the  fact  of  abandonment.  In  this  case, 
as  the  finding  of  that  fact  is  not  inconsistent  with  other  facts 
disclosed  by  the  case  or  the  record,  it  is  included  in  the  gen- 
eral finding  in  favor  of  adoption,  and  furnishes  a  valid  excuse 
for  the  nonconsent  of  the  mother :  Erwin  v.  Lowry,  7  How,  172 ; 
Florentine  v.  Barton,  2  Wall.  210,  216;  Thornton  v.  Baker, 
15  R.  I.  553,  2  Am.  St.  Rep.  925,  10  Atl.  617.  The  judgment 
of  adoption,  therefore,  is  not  impeachable  in  this  proceeding. 

Whether  the  defendants  claiming  title  under  Otis,  the  origi- 
nal petitioner,  are  in  a  position  to  attack  a  decree  granted  in  his 
favor  and  recognized  by  him  as  valid  for  many  years,  may  not 
be  a  doubtful  question  (State  v.  Weare,  38  N".  H.  314,  316) ;  but 
it  is  unnecessary  to  decide  it  at  this  time.  For  reasons  above 
suggested  the  defendants  are  not  entitled  to  share  in  the  estate 
under  a  decree  of  a  distribution. 

Case  discharged. 

All  concurred. 
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Adoption. — The  necessity  of  obtaining  the  consent  of  the  child's 
parents  in  an  adoption  proceeding  is  considered  in  the  monographic 
note  to  Van  Matre  v.  Sankey,  39  Am.  St.  Eep.  220,  221,  on  adoption 
by  one  person  of  the  children  of  another.  It  is  held  that  a  petition 
in  adoption  proceedings  is  fatally  defective  if  it  fails  to  state  the 
name  and  residence  of  the  parents,  whether  they  consent  to  the  adop- 
tion, or  that  they  have  deserted  the  child:  Watts  v.  Dull,  184  111.  86, 
75  Am.  St.  Eep.  141,  56  N.  E.  303.  Other  subsequent  cases  on  the 
law  of  adoption  are  Lynn  v.  Hockaday,  162  Mo.  Ill,  85  Am.  St.  Kep. 
480,  61  S.  W.  885;  Estate  of  Camp,  131  Cal.  469,  82  Am.  St.  Eep.  371, 
63  Pae.  736;  In  re  Estate  of  McCormick,  108  Wis.  234,  81  Am.  St. 
Eep.  890,  84  N.  W.  148;  Martin  v.  Martin,  108  Wis.  284,  81  Am.  St. 
Eep.  895,  84  N.  W.  439. 
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NEW  YOEK. 


TETJSTEES  OF  UNION  COLLEGE   v.    CITY   OF   NEW 

YOKE. 

[173  N.  Y.  38,  65  N.  E.  853.] 

A  CONDITION  SUBSEQUENT  is  created  in  a  grant  to  a  city 
of  a  plat  on  which  to  build  a  city  hall,  if  the  deed  provides  that  in 
case  the  land  ever  ceases  to  be  used  for  city  buildings,  it  shall  revert 
to  the  grantor,     (p.  571.) 

CONDITION  SUBSEQUENT.— Ten  Years  is  a  Reasonable 
Time  in  which  compliance  should  be  made  with  a  condition  subse- 
quent in  a  grant  to  erect  a  city  building,     (p.  571.) 

CONDITION  SUBSEQUENT,  Breach  of.— Long-continued  Si- 
lence of  the  grantor,  where  the  grantee  has  failed  to  comply  with  an 
express  condition  subsequent,  does  not  preclude  him  from  insisting 
on  a  forfeiture  and  claiming  possession  of  the  premises,     (p.  571.) 

CONDITION  SUBSEQUENT,  Breach  of.— Proof  of  Demand 
for  possession  before  briuging  ejectment,  where  a  condition  subse- 
quent has  not  been  complied  with,  is  unnecessary,     (p.  572.) 

CONDITION  SUBSEQUENT,  Breach  of.— By  Way  of  Dam- 
ages, the  grantor  of  land  on  a  condition  subsequent  which  has  not 
been  complied  with,  is  entitled,  on  recovering  judgment  in  ejectment 
against  the  defendant  in  possession,  to  the  rents  and  profits,  or  the 
value  of  the  use  and  occupation  of  the  land,  from  the  commence- 
ment of  the  action,     (p.  572.) 

Action  in  ejectment.  The  complaint  alleged  that  a  condition, 
upon  which  the  property  had  been  conveyed,  had  been  broken, 
that  the  plaintiff  was  entitled  to  possession,  and  that  the  de- 
fendant was  in  possession,  or  claimed  to  be  entitled  to  possession, 
as  successor  of  Long  Island  City,  the  grantee  in  the  conveyance. 
Following  the  description  of  the  premises  in  the  deed  is  this 
clause:  "Said  plat  of  land  is  to  be  used  by  said  Long  Island 
City  for  the  purpose  of  building  a  city  hall  thereon,  and  this 
conveyance  is  made  upon  the  express  condition  that  in  case 
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the  said  plat  of  ground  above  described  shall  ever  cease  to  be 
used  by  said  Long  Island  City  for  a  city  hall,  or  other  similar 
city  buildings,  then  and  in  that  case  the  said  plat  of  land  shall 
revert  back  to  the  parties  hereto  of  the  first  part  as  if  this 
conveyance  had  not  been  made."  The  trial  judge  made  find- 
ings of  fact,  to  the  effect  that  the  express  condition,  upon  which 
the  conveyance  was  made,  had  been  broken;  that  the  defendant 
was  in  possession,  or  claimed  to  be  entitled  to  the  possession^ 
of  the  premises,  as  the  successor  of  the  grantee  in  the  convey- 
ance, and  "that  at  the  date  of  said  deed  a  reasonable  time  for 
the  erection  of  a  city  hall,  or  other  similar  city  buildings,  upon 
the  premises  in  question,  did  not  exceed  ten  years."  As  con- 
clusions of  law,  he  held  that  the  condition  subsequent  in  the 
deed  had  been  broken,  and  that  the  plaintiff,  by  reason  thereof, 
is  seised  in  fee  and  is  entitled  to  the  immediate  possession  of 
the  premises.  Judgment  for  the  plaintiff  was  affirmed  by  the 
appellate  division,  and  an  appeal  is  now  taken  to  this  court 

George  L.  Rives  and  James  McKeen,  for  the  appellant. 

Perry  Dudley,  for  the  respondent. 

■**  GRAY,  J.  The  opinion  delivered  at  the  appellate  divi- 
sion by  Mr.  Justice  Jenks  very  ably  and  accurately  reviews  the 
'*^  legal  questions  presented  and  abridges  the  discussion  here. 
Whether  a  condition  in  a  deed  is  a  condition  precedent,  or  a 
condition  subsequent,  depends  upon  a  construction  of  the  lan- 
guage used  by  the  grantor,  in  connection  with  the  purpose  of 
the  grant.  In  this  case  I  think  there  is  no  room  for  doubt 
as  to  the  nature  of  the  condition  upon  which  the  grantee  took 
an  estate  in  the  premises  conveyed :  Stuyvesant  v.  Mayor  etc. 
of  N.  Y.,  11  Paige,  414;  Upington  v.  Corrigan,  151  N.  Y. ' 
143,  45  N.  E,  359.  The  language  of  the  deed  expressed  a  con- 
dition, which  was  to  defeat,  not  to  create,  an  estate  in  the 
grantee.  The  grantor  had  parted  with  every  interest  and  estate 
in  the  real  property  conveyed.  The  act  to  be  performed  by  the 
grantee  followed  the  vesting  of  the  estate  and  the  language, 
imported  a  condition  merely,  and  not  a  covenant.  The  case, 
therefore,  being  one  of  a  conveyance  of  land  upon  condition 
subsequent,  came  within  the  operation  of  the  rule  in  such 
cases,  that  the  grantee  should  comply  within  a  reasonable 
time  with  the  condition:  Washburn  on  Real  Property,  *449. 
The  trial  judge  found  as  a  fact  that  ten  years,  at  the  date 
of  the  conveyance,  was  a  reasonable  time  for  the  purpose  ex- 
pressed in  the  condition.     It  was  conceded  that  up  to  the  com- 


k 


Jan.  1903.]     Trustees  of  Union  College  v.  New  York.     571 

jiiencement  of  the  action  in  1898,  a  period  of  twenty-five  years, 
no  city  building  had  ever  been  erected.  In  that  respect,  the 
case  is  similar  to  that  of  TJpington  v.  Corrigan,  151  N.  Y. 
lis,  43  N".  E.  359,  where  the  condition  of  the  grant  was  that 
a  church  building  should  be  erected  and  where  it  was  held  that 
a  reasonable  time  for  such  erection  was  the  period  of  ten  years : 
See  Stuyvesant  v.  Mayor  etc.  of  N.  Y.,  11  Paige,  414;  Palmer 
V.  Ft.  Plain  etc.  Plank  Road  Co.,  11  N.  Y.  376;  Hayden  v. 
Stoughton,  5  Pick.  528.  With  the  finding  as  to  a  reasonable 
time  for  compliance  by  the  grantee,  in  this  case,  I  think  this 
court  cannot  interfere.  The  evidence  shows  that,  while  the 
condition  of  the  property  in  1873,  when  the  conveyance  was 
made,  was  that  of  farming  land,  in  1874,  and  for  several  years 
subsequent  thereto,  the  land  was  improved  and  streets  were 
laid  out,  graded,  sewere'd,  flagged,  etc. 

The  appellant  argues  that  the  condition  of  the  conveyance 
^-  upon  which  the  land  should  revert  back,  was  if  it  "shall 
ever  cease  to  be  used  by  said  Long  Island  City  for  a  city  hall 
or  other  similar  city  buildings" ;  and  as  no  building  was,  in  fact, 
erected,  the  condition  did  not  arise.  I  see  no  force  in  the 
argument.  The  whole  language,  in  which  the  condition  is 
expressed,  must  be  considered,  and  then  it  becomes  quite  ap- 
parent that  the  condition  of  the  conveyance,  which  the  grantee 
accepted,  was  that  a  city  hall,  or  building,  was  to  be  erected 
and  that,  if  the  land  should  ever  cease  to  be  used  for  such 
purposes,  the  land  should  revert  to  the  grantor.  The  condi- 
tion was  the  .use  and  the  continuing  use  of  the  land  for  the 
purpose  of  the  grant.  The  long-continued  silence  of  the  plain- 
tiff could  not  operate  as  an  estoppel  upon,  or  preclude,  it 
from  insisting  upon  a  forfeiture,  and  from  claiming  possession 
of  the  premises.  The  effect  of  an  express  condition  in  a  deed 
cannot  be  destroyed  by  silent  acquiescence:  Jackson  v.  Crysler, 
1  Johns.  Cas.  125.  The  title  to  the  property  was  vested  in  the 
grantee,  and  the  plaintiff  was  entitled  to  assume  that  its  grantee 
would  comply  with  the  condition  of  the  grant.  If  it  elected  to 
await  compliance  as  long  as  it  did,  that  fact  cannot  be  construed 
against  its  right  to  reclaim  possession. 

The  appellant  argues  that  it  was  incumbent  upon  the  plain- 
tiff to  demand  performance  before  it  could  become  entitled 
to  re-enter,  as  for  condition  broken.  If  this  clause  was  in  the 
nature  of  a  covenant  by  the  grantee,  a  demand  might  be  nec- 
essary; but,  being  a  condition  subsequent,  proof  of  demand 
of  possession  before  commencing  the  action  was  unnecessary: 
Plumb  V.  Tubbs,  41  N.  Y.  443. 
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As  to  the  right  to  damages,  the  reasoning  of  the  learned 
justice  at  the  appellate  division  is  quite  conclusive.  The 
allegation  in  the  complaint  that  the  defendant  was  in  posses- 
sion of  the  premises,  or  claimed  to  be  entitled  to  their  posses- 
sion as  successor  of  Long  Island  City,  the  grantee  in  the  deed, 
was  not  denied  by  the  answer.  The  evidence  amply  shows 
that  hte  defendant  was  in  possession.  Within  the  authority  of 
Clason  V.  Baldwin,  129  K  Y.  183,  189,  29  N".  E.  226,  the  plain- 
tiff, in  ^^  recovering  judgment,  was  entitled,  by  way  of  damages, 
to  the  rents  and  profits,  or  the  value  of  the  use  and  occupation 
of  the  land,  from  the  commencement  of  the  action. 

The  judgment  below  was  right  and  I  advise  its  affirmance 
here,  with  costs. 

Parker,  C.  J.,  O'Brien  and  Bartlett,  JJ.,  CGncur. 

Haight,  J.,  dissents. 

Cullen  and  Werner,  JJ.,  absent. 


MODE   OF   TAKING  ADVANTAGE   OP  BBEACHES  OP   CONDI- 
TIONS   SUBSEQUENT.* 
Z.    Effect  of  Breach  of  Condition. 

a.    Does  not  Ipso  Facto  Bevest  Estate. 
n.    By  and  Against  Whom  a  Breach  of  Condition  may  be  Asserted. 
HL    Demand  for  Performance  of  Condition. 
IV.    Ee-entry  for  Breach  of  Condition. 
V.    What  is  a  Sufficient  Be-entry. 
VI.    Form  of  Action  and  Belief  Given. 

I.  Effect  of  Breach  of  Condition, 
a.  Does  not  Ipso  Facto  Revest  Estate. — The  breach  ot  a  condition 
subsequent  in  a  deed  does  not  ipso  facto  revest  the  estate  in  the 
grantor  or  his  proper  substitute.  Notwith«ftanding  the  breach,  the 
estate  continues  to  exist  until  he  has,  by  an  entry  or  its  equivalent^ 
manifested  his  determination  to  take  advantage  of  the  forfeiture: 
See  Lewis  v.  Lewis,  74  Conn.  630,  92  Am.  St.  Hep.  240,  51  Atl.  854; 
Robinson  v.  Ingram,  126  N.  C.  327,  35  S,  E.  612;  monographic  note  to 
Cross  v.  Carson,  44  Am.  Dec.  754.  Up  to  the  time  he  does  so,  he  has 
only  a  right  of  action:  Trustees  of  Union  College  v.  City  of  New 
York,  73  N.  Y.  Supp.  51,  65  App.  Div.  553. 

n.    By  and  Against  Whom  a  Breach  of  Condition  may  be  Asserted. 

Where  the  rules  of  the  common  law  have  not  been  abrogated  or 

modified  by  statute,  a  breach  of  a  condition  subsequent  can  be  taken 

•rbferences  to  honooraphic  notes. 
What  words  create  a  condition  subsequent:  79  Am.  St.  Rep.  747-769. 
When,  bow,  and  by  whom  may  a  deed  be  avoided  lor  breach  of  a  condition  snbse- 
queut:  41  Am.  Dec.  71^759. 
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advantage  of  only  by  the  grantor  or  his  heirs  at  law:  Skipwith  v. 
Martin,  50  Ark.  141,  6  S.  W.  514;  Board  of  Education  v.  Trustees,  63 
111,  204;  Bangor  v.  Warren,  34  Me.  324,  56  Am.  Dec.  650;  Hayward 
V.  Kinney,  84  Mich,  591;  Dewey  v.  Williams,  40  N.  H.  222,  77  Am. 
Dec.  708;  Schulenberg  v.  Harriman,  21  Wall.  44,  63.  Of  the  right  of 
the  heirs  of  the  grantor  to  take  such  measures  as  may  be  necessary 
to  recover  the  property  because  of  the  breach  of  condition,  there  can 
be  no  doubt  (O'Brien  v.  Wagner,  94  Mo.  93,  4  Am.  St.  Eep,  362,  7 
8,  W.  19),  though  they  are  not  referred  to  in  the  conveyance,  and  the 
right  of  re-entry  is  not  therein  expressly  conferred  upon  them:  Jack- 
son V.  Topping,  1  Wend.  388,  19  Am.  Dec.  515.  A  right  of  entry  for 
a  breach  of  condition  subsequent  cannot  be  vested  in  the  devisee  of 
the  grantor,  though,  by  the  statutes  of  the  state,  every  interest  in 
real  property  is  made  devisable:  Upington  v.  Corrigan,  79  Hun,  488, 
29  N.  Y.  Supp.  1002. 

The  grantor's  right  of  re-entry  cannot  be  assigned  by  him   to  a 
third  person,  nor  does  it  pass  by  any  subsequent  grant  made  by  him 
of  the  property  subject  thereto:   Underbill  v.  Saratoga  etc.  Co.,  2D 
Barb.  455;  Pierce  v.  Kator,  9  Hun,  532;  De  Peyster  v.  Michael,  6  N. 
Y.  506;  Nicoll  v.  New  York  etc.  K.  E.  Co.,  12  N.  Y.  121,  12  Barb. 
460.     In  truth,  such  a  grant  appears  to  have  an  operation  precisely 
the  reverse  of  that  intended,  for,  while  it  does  not  vest  in  the  grantee 
any  right  whatever,  it  is  said  to  release  or  waive  the  grantor's  right, 
and  the  grantee  in  the   original   deed,   or  his^  successor   in   interest, 
therefore  holds  the  property  discharged  of  the  condition:  Berrinbroick 
V.  St.  Luke's  Hospital,  48  N.  Y.  Supp.  363,  23  App.  Div.  339;  Tink- 
ham  v.  Erie  R.  R.  Co.,  53  Barb.  393.     In  Pennsylvania,  however,  a 
right  of  re-entry  for  a  breach  of  condition  may  be  reserved  to  the 
grantor's  assigns  by  words  indicating  that  purpose  in  the  conveyance 
by  which  the  condition  is  created:   McKissick  v.  Pickle,  16  Pa.  St. 
140.     In  some  of  the  states  statutes  have  been  enacted  abrogating 
the  rule  of  the  common  law  and  conferring  on  the  grantees  of  the 
grantor  the  same  right  which  he  has  to  enforce  a  forfeiture  on  breach 
of  a  condition  subsequent:  Lewis  v.  Lewis,  74  Conn.  630,  92  Am.  St. 
Eep.  240,  51  Atl.  854;  Austin  v.  Cambridgeport  Parish,  21  Pick.  215; 
Cornelius  v.  Ivins,  26  N.  J.  L.  376;  Bouvier  v.  Baltimore  etc.  E.  E. 
Co.,    69    N.  J.    L.    313,  47    Atl.  722;    Martin    v.    Ohio    R.    R.    Co., 
37  W.   Va.  319,   16  S.   E.   589.    If  a  grantor  enters  for   a  breach 
of  condition  and  thereby  becomes  revested  with  the  estate,  he  may 
convey  the  property  to  another,  who  may  assert  his  rights  by  an  ac- 
tion of  ejectment  or  other  appropriate  remedy:   Moore  v.  Wingate, 
53  Mo.  398.     Perhaps,  where  hf  statute   the  grantor  is  relieved  from 
the  necessity  of  making  any  re-entry  for  breach  of  the  condition  sub; 
sequent,  such  breach  at  once  vests  in  him  title  and  the  right  to  the 
immediate  possession  of  the  land,  and  the  title  thereto  may  a^^or- 
ward  pass  under  a  devise  made  by  him:  Austin  v.  Cambridgeport  i'ar- 
ish,  21  Pick.  215;  or  by  assignment  under  the  insolvent  laws  of  the 
state:    Stearns  v.   Harris,   8   Allen,   597.     Creditors  of   a   grantor   or 
other  persons  entitled  to  re-enter  for  a  breach  of  a  condition  subse- 
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quent  cannot  obtain  the  benefit  of  his  right.  His  interest  or  right  is 
not  subject  to  attachment  or  execution,  and  hence  cannot  be  the  sub- 
ject of  an  execution  sale:  Cross  v.  Carson,  8  Blackf,  134,  44  Am.  Dec. 
742;  Bangor  v.  Warren,  34  Me.  324,  56  Am.  Dee.  650;  Freeman  on 
Executions,  sec.  172a, 

Conveyances  containing  conditions  subsequent  may  be  executed  by 
two  or  more  grantors.  If  they  were  husband  and  wife,  and  the  prop- 
erty conveyed  was  his,  he  may,  without  her  concurrence,  terminat© 
the  estate  for  a  breach  of  the  condition:  Copeland  v.  Copeland,  89 
Ind.  29.  Where,  however,  the  grantors  were  cotenants  or  otherwise 
conveyed  in  their  own  right,  we  are  not  able  to  assert  upon  authority 
whether  any  less  than  all  of  their  number  may  elect  to  terminate 
the  estate,  but  if  the  conveyance  was  executed  by  a  single  grantor, 
who  has  died,  leaving  two  or  more  heirs,  it  appears  probable  that 
either  may,  acting  for  himself  alone,  elect  to  terminate  the  estate, 
and  by  appropriate  action  afterward  may  recover  at  least  his  moiety; 
Cruger  v,  McLaury,  41  N.  Y.  219;  Jackson  v.  Topping,  1  Wend.  388, 
19  Am.  Dec.  515;  Cole  v.  Patterson,  25  Wend.  456. 

There  is,  so  far  as  we  are  aware,  no  exception  to  the  rule  that  a 
breach  of  a  condition  subsequent  may  be  taken  advantage  of  as  against 
every  person  who  may  be  effected  thereby.  The  condition  itself  must 
necessarily  appear  in  some  conveyance,  and  all  persons  acquiring  title 
or  liens  under  it  must  take  notice  of  all  its  terms  and  conditions,  and 
hold  their  tith?  or  lien  subject  to  the  contingency  of  loss  if  there 
is  any  breach  of  a  condition  which  would  warrant  a  grantor  or  his 
heirs  in  re-entering  or  prosecuting  an  action  to  recover  possession,  if 
the  original  grantee  continued  to  be  the  only  party  in  interest.  When 
re-entry  is  made,  or  something  equivalent  thereto  is  done  for  the  pur- 
pose of  reclaiming  the  property  pursuant  to  the  terms  of  the  grant, 
the  title,  in  the  absence  of  any  equity  preventing  the  legal  effect  of 
such  facts,  becomes  revested  as  absolutely  as  if  no  conveyance  had 
been  made:  Barler  v.  Cobb,  36  N.  H.  344;  Maginnis  v.  Knickerbocker 
Ice  Co.,  112  Wis.  585,  88  N.  W.  300, 

m.    Demand  for  Performance  of  a  Condition, 

As  already  suggested,  every  person  acquiring  title  which  is  subject 
to  a  condition  precedent  must  take  notice  thereof,  and  must  see  that 
it  is  not  broken,  and  he  cannot  escape  the  consequence  of  a  breach 
on  the  ground  that  no  demand  was  made  on  him  to  perform  the  con- 
dition. Some  of  the  cases  seem  not  properly  to  discriminate  between 
a  demand  for  the  performance  of  a  condition  and  a  demand  for  pos- 
Bcssion  or  the  re-entry  generally  essential  after  the  condition  has  been 
broken  to  terminate  the  title  of  the  grantee.  With  respect  to  the 
demand  for  the  performance  of  the  condition,  there  is  no  doubt  that 
the  party  in  possession  or  entitled  to  retain  the  title,  on  the  per- 
formance of  the  condition,  may  not  escape  the  consequence  of  its 
breach  by  showing  that  no  demand  was  made  on  him  to  fulfill  or  re- 
epect  the  condition  (Royal  v.  Altman-Taylor  Co.,  116  Ind.  424,  19 
N.  E.  202;  Gibert  v.  Peteler,  38  N.  Y.  165,  97  Am.  Dec.  785;  Plumb 
V.  Tubbs,  41  N.  Y.  442;   Trustees  of  Union  College  v.  City  of  New 
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York,  173  N.  Y.  38,  93  Am.  St.  Eep.  569,  65  N.  E.  853),  unless  there 
has  been  an  apparent  waiver  of  the  right  to  have  the  condition  per^ 
formed:  Bonniwell  v.  Madison,  107  Iowa,  85,  77  N.  W.  530. 

IV.  Re-entry  for  Breach  of  Condition. 
We  have  already  shown  that  the  general  rule  is  that  a  breach  of  9 
condition  subsequent  does  not  of  itself  revest  the  estate  in  the  grantor 
or  terminate  the  title  of  the  grantee.  Without  denying  this  gen- 
eral rule,  a  number  of  the  American  decisions  affirm  that,  for  the- 
purpose  of  sustaining  an  action  to  recover  the  property,  there  is  no* 
longer  any  necessity  either  to  demand  a  surrender  of  possession  or  to- 
make  formal  entry  for  the  breach  of  condition:  Cornell  v.  Colorado* 
S.  Co.,  3  Colo.  82,  100  U.  S.  55;  Kitchie  v.  Kansas  etc.  Ky.  Co.,  55  Kan, 
36,  39  Pac.  718;  Sioux  City  etc.  B.  R.  Co.  v.  Singer,  49  Minn.  301,  32" 
Am.  St.  Rep.  554,  51  N.  W.  905;  Little  Falls  W.  Co.  v.  Belin,  69  Minn, 
253,  72  N.  W.  69;  Cornelius  v.  Ivins,  26  N.  J.  L.  376;  Bouvier  v.  Balti- 
more etc.  R.  R.  Co.,  65  N.  J.  L.  313,  47  Atl.  772;  Plumb  v.  Tubbs, 
41  N.  Y.  442;  Martin  v.  Ohio  R.  R.  Co.,  37  W.  Va.  349,  16  S.  E.  589. 
These  decisions,  in  so  far  as  they  are  founded  on  statutes  which,  in 
effect,  make  a  breach  of  condition  operate  ipso  facto  to  devest  the 
title  of  the  party  in  possession  and  to  vest  it  in  the  party  entitled 
to  rely  on  the  breach,  are  defensible,  but  some  of  them  do  not  appear 
to  be  so  justified.  In  the  absence  of  such  a  statute,  we  think  the 
decided  weight  of  authority,  both  at  the  common  law  and  in  this 
country,  aflirms  that  there  must  be  either  an  entry  for  breach  of  con- 
dition or  some  act  equivalent  thereto  before  ejectment  or  any  other 
action  to  recover  possession  of  the  property  can  be  brought:  Bowen 
V.  Bowen,  15  Conn.  535;  Warner  v.  Bennett,  31  Conn.  468;  Lewis  v. 
Lewis,  74  Conn.  630,  92  Am.  St.  Rep.  240,  51  Atl.  854;  Board  of  Edu- 
cation v.  Trustees,  63  111.  204;  Clark  v.  Ilolton,  57  Ind.  564;  Elkhart 
C.  W.  Co.  v.  Ellis,  113  Ind.  215,  15  N.  E.  249;  Van  Horn  v.  Mercer, 
29  Ind.  App.  277,  64  N.  E.  531;  Bonniwell  v.  Madison,  107  Iowa,  85, 
77  N.  W.  530;  Tallman  v.  Snow,  35  Me.  342;  Merrifield  v.  Cobler,  4 
Cush.  178;  Hubbard  v.  Hubbard,  97  Mass.  188,  93  Am.  Dec.  75;  Morris 
V.  Hoyt,  11  Mich.  9;  Memphis  C.  R.  R.  Co.  v.  Napers,  51  Miss.  412;, 
Missouri  H.  Soc.  v.  Academy  of  Sciences,  94  Mo.  409,  8  S.  W.  396  j 
Spear  v.  Fuller,  8  N.  H.  174,  20  Am.  Dec.  391;  Rollins  v.  Riley,  44 
N.  H.  9;  Pheli^s  v.  Chesson,  12  Ired.  194;  Robinson  v.  Ingram,  12© 
N.  C.  327,  35  S.  E.  612;  Hammond  v.  Port  Royal  etc.  Ry.  Co.,  15  S.  C. 
10,  34;  Kibler  v.  Luther,  18  S.  C.  606;  Houston  etc.  Co.  v.  Ennis- 
Calvert  C.  Co.,  23  Tex.  Civ.  App.  331,  56  S.  W.  367.  There  may, 
indeed,  be  found  in  the  conveyance  stipulations  the  effect  of  which 
is  to  relieve  the  party  from  the  necessity  of  making  any  entry  for 
breach  of  the  condition.  Such  was  held  to  be  the  case  when  the  con- 
veyance stipulated  that  the  grantee  would  convey  the  land  when  he- 
ceased  to  use  it  for  a  purpose  specified  therein:  Baker  v.  City  of 
St.  Louis,  75  Mo.  671.  If  the  grantor  is  already  in  the  possession  of 
the  land,  no  further  entry  upon  the  possession  can  be  required  of  him^ 
and  the  title,  upon  th-a  breach  of  the  condition,  vests  in  him  without 
any  formal  act,  if  he  manifests  his  intention  to  hold  possession  hf 
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reason  of  such  breach:  Taylor  v.  Cedar  Rapids  etc.  R.  Co.,  25  Iowa, 
371;  Frost  v.  Butler,  7  Me,  225,  22  Am.  Dec.  129;  O'Brien  v.  Wagner, 
94  Mo.  93,  4  Am.  St,  Rep.  362,  7  S.  W.  19;  Rollins  v.  Riley,  44  N.  H. 
«;  Hamilton  v,  Elliott,  5  Serg.  &  R,  375;  Hubbard  v.  Hubbard,  97 
Mass,  188,  93  Am,  Dec.  75. 

V.    What  Is  a  Sufficient  Re-Entry. 
It  is  said  that  an  entry  for  a  breach  of  condition  must  be  such  a 
notorious  and  unequivocal  act  as  to  demonstrate  the  intention  of  the 
grantor  to  terminate  the  previous  estate:  O'Brien  v.  Henley,  6  Ala. 
787.     In  this  case  it  appeared  that  the  property  originally  conveyed 
'Consisted  of  fourteen  lots  situate  on  opposite  sides  of  a  street;  that 
after  the  grantee  went  into  possession  of  one  of  these  lots  and  built 
a  house  on  it,  he,  after  two  or  three  years,  abandoned  it  and  went  to 
another  state,  and  that  thereupon  the  grantor  entered  into  possession 
of  this  lot.     It  appeared  that  the  other  lots  were  vacant,  and  the  court 
held  tne  act  of  the  grantor  equivocal  as  to  those  lots.     The  case  would 
appear  to  be  authority  foi  folding  that,  where  distinct  tracts  were 
subject  to  the  same  conveyance,  there  must  be  a  re-entry  upon  each 
for  the  purpose  of  revesting  the  grantor  with  title  to  it;  but,  doubt- 
less, if  the  entry  is  made  professedly  for  the  whole,  it  is  sufficient 
though  made  only  on  one  of  the  parcels  embraced  in  the  deed:  Rowell 
V.  Jewett,  69  Me.  293.     Perhaps  the  Alabama  case  cannot  safely  be 
accepted  as  authority,  except  for  the  proposition  that  the  act  which 
is  intended  to  terminate  an  estate  must  be  of  an  unequivocal  char- 
4icter  and  made  for  the  express  purpose  of  terminating  it;  and  that 
"entry  for  the  purpose  of  taking  advantage  of  the  breach  of  a  con- 
'dition  is  a  thing  of  substance;  it  operates  as  an  entire  change  of 
title,  which   at  the  time  of  the  entry  remains  in  the  grantee   pre- 
cisely as  if  no  breach  of  the  condition  had  happened.     It  is  there- 
fore an  important  act,  devesting  one  party  of  his  title  and  vesting 
it  in  another.     An  act  of  this  description,  so  important  in  its  conse- 
•quences,  it  would  seem    ought  to  be  shown  by  satisfactory  proof." 
While  it  may  be  unnecessary  to  declare  in  express  terms  the  object 
of  his  entry,  this  declaration  is  to  be  dispensed  with  only  when  his 
object  sufficiently  appears  in  some  other  way.     In  other  words,  his 
■object  may  be  proved  by  the  acts  of  the  party  as  well  as  by  his  dec- 
larations: Bowen  v.   Bowen,   18   Conn.   535.     If  it   appears  that   the 
•entry  was  made  for  some  other  purpose,  as  where  the  party  entered, 
claiming  the  right  to  do  so  as  a  cotenant,  or  where  his  entry  was 
for  the  purpose  of  foreclosing  a  mortgage,  in  neither  ease  can  the 
entry  subsequently  be  treated  as  being  one  for  the  breach  of  the 
■condition  of  a  deed:  Bowen  v.  Bowen,  18  Conn.  535;  Stone  v.  Ellis,  9 
Cush.  95.     Where  there  has  been  no  entry  for  breach  of  condition, 
a  secret  or  surreptitious  attornment  from  the  tenant  in  possession  can- 
not operate  as  the  equivalent  of  such  entry,  or  revest  the  estate  in 
the  grantor  or  his  heirs:  Missouri  H.  Soe.  v.  Academy  of  Sciences,  94 
Mo.  459,  8  8.   W.  356.     If  premises  are  unfenced,  so  that  they  are 
accessible   from  the  highway  and   also  from  adjoining  land   of   the 
^antor,  the  fact  that  he  occasionally  turned  hia  cattle  upon  them  or 
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occasionally  used  them  to  obtain  a  more  convenient  access  to  his  own 
land,  is  consistent  with  an  intention  not  to  enter  for  breach  of  con- 
dition, and  therefore  these  acts  on  his  part,  being  at  most  equivocal 
and   indecisive,   do  not  amount   to  an   entry  for  breach   of  condition 
sufficient  to  support  a  conveyance  subsequently  made  by  such  grantor: 
<juild  V.  Richards,  16  Gray,  309.     "What  constitutes  an  entry  for  con- 
dition broken?     It  is  deducible  from  the  authorities  that  it  must  be 
an  act.     An  intention  to  make  an  entry  is  not  enough.     The  right  to 
make  it,  so  long  as  it  is  postponed,  is  considered  for  the  time  being 
a  waiver.     A  mere  entry  upon  the  land  is  not  enough.     The  entry  must 
be  for  the  purpose  of  taking  the  land   back.     The  factum  and  the 
animus  must  concur  in  order  to  make  the  entry  available.     A  mere 
casual  or  accidental  presence  upon  the  land  would  not  operate  to  do 
it.     The  intention  must  be  sufficiently  shown  either  by  the  act  itself 
or  by  words  accompanying  the  act.     Therefore,  it  has  been  customary 
to  take  witnesses  upon  the  land  and  personally  express  the  intention 
in  their    presence.     It  is    not  necessary  to    turn  the  grantee  off  the 
premises.     Nor  to  take  possession  in  his  presence.     Nor  to  give  him 
actual  notice  of  it.     Still  the  act  itself  must  be  of  such  a  character 
as  would  serve  to  indicate  to  the  person  in  possession  that  his  right 
to  the  locus  was  regarded  as  terminated":  Jenks  v.  Walton,  64  Me. 
97.     In  this  case  an  entry  was  held  to  be  sufficiently  established  by 
testimony  showing  that  the  grantor  made  the  entry  in  the  presence 
of  witnesses,  and  notified  the  party  on  the  premises  that  possession 
would  be  taken,  because  the  condition  of  the  deed  had  been  broken. 
If  a  conveyance  is  made  on  the  condition  that  the  grantee  support 
the  grantor,  an  entry  for  breach  of  this  condition  is  sufficient  if  the 
grantor  goes  to   the  property  and,  in  the  presence  of  witnesses,  in- 
forms the  grantee  that  he  comes  to  make  an  entiy  on  the  property 
for  breach  of  the  condition  of  the  deed  in  failing  or  refusing  to  fur- 
nish the  support  therein  provided  for:  Eowell  v.  Jewett,  69  Me.  293. 
Nor  is  the  presence  of  witnesses  necessary  where  the  party  makes  the 
«ntry  and  keeps  possession  of  the  property:  Dugan  v.   Thomas,   79 
Me.  221,  9  Atl.  354.     In    truth,  we    apprehend  that    the  presence  of 
witnesses,  while  a  very  proper  precaution,  is  in  no  case  necessary, 
if  the  fact  of  the  entry  and  its  purj)0S6  can  otherwise  bo  proven.     It 
is  not  necessary  that  the  grantee  or  other  person  to  be  affected  by  the 
re-entry  have  actual  notice  thereof:  Langley  v.  Chapman,  134  Mass. 
82.     "Where  an  entry  or  attempted  entry  cannot  be  made,  none  can 
be  required":  Hubbard  v.  Hubbard,  97  Mass.  188,  93  Am.  Dee.  75. 
It  is  obvious  that  in  many  cases  an  actual  entry  upon  land  might  be 
impossible  without  committing  a  breach  of  the  peace.     The  purpose 
of  the  entry  is  by  some  unequivocal  act  to  indicate  the  intention 
of  the  grantor  to  terminate  the  estate  because  of  the  breach  of  condi- 
tion, and  whatever  clearly  evinces  this  intention  appears  to  be  equiva- 
lent, in  legal  effect,  to  an  entry.     Hence,  all  that  is  necessary  is  to 
demand  possession,  or  to  otherwise  indicate  to  a  party  found  in  pos- 
session that  the  grantor,  because  the  condition  has  been  broken,  has 
elected  to  consider  himself  reinvested  with  the  estate,  and  to  assert 
his  ownership  and    right  to    the  possession    thereof:  Clark  v.  Holtou, 
Am.  St.   Kep.,   Vol.  98—37 
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57  Ind.  564;  Frost  v.  Butler,  7  Greenl.  225,  22  Am.  Dec.  199;  Jenks 
V.  Walton,  64  Me.  97. 

VI.  Form  of  Action  and  Belief  Given. 
In  the  principal  ease  the  form  of  the  action  taken  to  enforce 
the  rights  of  the  grantor  for  breach  of  a  condition  subsequent  is 
ejectment.  This  is  a  proper  remedy:  See  Soper  v.  Guernsey,  71 
Pa.  St.  219;  Martin  v.  Ohio  Kiver  E.  E.  Co.,  37  W.  Va.  349,  16  S. 
E.  5S9.  In  Texas,  trespass  to  try  title  lies:  Alford  v.  Alford,  1 
Tex.  Civ.  App.  245,  21  S.  W.  283.  In  a  proper  case,  as  when  the 
condition  of  the  deed  is  the  support  and  maintenance  of  the  grantor 
during  his  life,  the  deed  may  be  canceled  and  set  aside  and  the 
land  restored:  Peck  v.  Hoyt,  39  Conn.  9;  Jenkins  v.  Jenkins,  19 
Ky.  (3  T.  B.  Mon.)  327;  Dodge  v.  Dodge,  92  Mich.  109,  52  N.  W. 
296;  Eexford  y.  Schofield,  101  Mich.  480,  59  N.  W.  837.  If  such  a 
conveyance  is  made,  and  the  grantee  abandons  the  property  and 
fails  to  perform  the  condition,  the  grantor,  having  remained  in  pos- 
session, may  maintain  an  action  to  quiet  title:  Eichtor  v.  Eichter, 
111  Ind.  456,  12  N.  E.  698.  The  grantor,  on  the  breach  of  a  condition 
subsequent,  is  not  entitled  to  a  decree  for  specific  performance: 
Close  V.  Burlington  etc.  Ey.  Co.,  64  Iowa,  149,  19  N.  W.  886;  Palmer 
V.  Fort  Plain  etc.  Eoad  Co.,  11  N.  Y.  376. 

Indeed,  it  is  often  laid  down  that  a  court  of  equity  will  not  lend 
its  aid  to  devest  an  estate  for  breach  of  a  condition  subsequent,  sind 
thereby  enforce  a  forfeiture:  Brown  v.  Chicago  etc.  Ey.  Co.  (Iowa), 
82  N.  W.  1003;  Memphis  etc.  E.  E.  Co.  v.  Neighbors,  51  Miss.  412; 
Moore  V.  Wingate,  53  Mo.  398  (compare  Hubbard  v.  Kansas  City  etc. 
E.  E.  Co.,  63  Mo.  68);  Smith  v.  Jewett,  40  N.  H.  530;  Ealey  v. 
Umatilla  County,  15  Or.  172,  8  Am.  St.  Eep.  142,  13  Pac.  890. 
Nevertheless,  courts  of  equity  frequently  assume  jurisdiction  when 
necessary  to  the  protection  of  the  grantor,  as  when  a  conveyance  is 
made  to  a  son  or  other  relative  on  the  condition  that  he  shall  sup- 
port and  maintain  the  grantor  during  his  life,  and  the  grantee  fails 
to  perform  the  condition.  In  such  a  ease  equity  is  competent  to  set 
aside  or  cancel  the  deed  or  order  a  reconveyance:  Penfield  v.  Pen- 
field,  41  Conn.  474;  Kusch  v.  Kusch,  143  111.  353,  32  N.  E.  267; 
Cooper  V.  Gum,  152  111.  471,  39  N.  E.  267;  Patterson  -v.  Patterson, 
81  Iowa,  626,  47  N.  W.  768;  Stamper  v.  Stamper,  121  N.  C.  251,  28 
S.  E.  20;  Bogie  v.  Bogie,  41  Wis.  209;  Blake  v.  Blako,  56  Wis.  892, 
14  N.  W.  173;  Morgan  v.  Loomis,  78  Wis.  594,  48  N.  W.  109;  Diggins, 
V.  Doherty,  4  Mackey,  172.  It  may  be  more  accurate  in  such  a  case  to 
say  that  a  court  of  equity  takes  jurisdiction,  not  to  forfeit  a  title,  but 
to  quiet  a  title  already  forfeited.  To  the  end  that  the  conditional 
grantor's  remedy  may  be  complete,  it  will  cancel  all  writings  an-1 
records  that  otherwise  might  be  "used  to  his  prejudice,  acting,  not 
on  the  theory  that  they  are  avoided  by  the  action  of  the  court,  but 
that  they  are  void  independently  thereof;  and  that  equity  jurisdic- 
tion is  required  to  settle  the  status  of  the  property  in  accordance 
with  the  facts,  on  the  principle  of  quia  timet,  and  to  clear  away 
those  things  which,  though  void  in  fact,  might,  by  reason  of  their 
apparent  force,  be  used  wrongfully  by  the  holders,  either  presently 
or  in  the  future:  Glocke  v.  Glocke,  113  Wis.  303,  89  N.  W.  118. 
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WILCOX  V.  EQUITABLE  LIFE  ASSURANCE  SOCIETY. 

[173  N.  Y.  50,  65  N.  E.  857.] 

LIFE  INSURANCE— Theft  of  Policy.— A  Demand  for  a  New 
Paid-up  Policy  by  an  assured  will  not  be  denied  in  equity,  because 
his  policy  has  been  stolen  and  he  is  unable  to  surrender  it  as  con- 
tlitionod  for,  where  he  hag  used  due  diligence  to  reclaim  it  and  i3 
still  the  owner.  And  he  need  not  plead  the  execution  of  some  in- 
strument operating:  as  a  surrender  of  the  policy  and  a  discharge  of 
tiie  defendant's  liability,     (p.  581.) 

J.  Rider  Cady  and  De  Witt  C.  Morrell,  for  the  appellant. 
W.  C.  Prime  and  Henry  H.  Pierce,  for  the  respondent. 

^'^  O'BRIEN,  J.  The  final  judgment  in  this  case  sustained 
a  demurrer  to  the  complaint.  The  only  question  presented  by 
the  appeal  is  whether  the  complaint  states  facts  sufficient  to 
constitute  a  cause  of  action.  It  avers,  in  substance,  that  on 
the  ninth  day  of  October,  1883,  the  defendant,  in  consideration 
of  the  payment  of  an  annual  premium  of  fifty-eight  dollars 
and  eighteen  cents  per  year  and  an  agreement  to  pay  such  an- 
nual premium  for  twenty  years,  made  and  delivered  to  the 
plaintiff  its  policy  of  insurance,  whereby  it  insured  his  life 
in  the  sum  of  two  thousand  dollars  and  promised  to  pay  to 
him,  if  living  at  the  expiration  of  said  twenty  years,  or  in 
the  event  of  his  death  at  any  time  within  said  period  to  hia 
brother,  the  said  sum  of  two  thousand  dollars.  It  is  then  al- 
leged that  the  policy  contained  a  clause  whereby  the  defend- 
ant promised  and  agreed  that  if  the  premiums  on  the  policy 
for  not  less  than  three  complete  years  from  the  date,  to  wit, 
October  9,  1883,  shall  have  been  duly  received  by  the  defendant 
and  the  policy  should  become  void  in  consequence  of  default 
in  payment  of  a  subsequent  premium,  then  the  defendant  would 
issue  in  lieu  of  such  policy  a  new  paid-up  policy  without  partici- 
pation in  profits  in  favor  of  the  plaintiff  for  as  many  twentieth 
parts  of  the  original  amount  assured  as  there  shall  be  com- 
plete annual  premiums  received  in  cash  by  the  defendant  upon 
the  policy  at  the  date  when  such  default  should  be  made,  pro- 
vided "that  said  policy  shall  be  surrendered  duly  receipted 
within  six  months  of  the  date  of  default  in  payment  of  premium 
on  said  policy.'*  ^^  It  is  then  alleged  tliat  the  plaintiff  paid  the 
defendant  the  annual  premiimis  on  the  policy  for  seven  consecu- 
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tive  years  and  duly  fulfilled  all  conditions  on  his  part  required 
I  V  said  noiiry ;  that  on  or  about  the  8th  of  April,  1889,  the  pol- 
icy was  stolen  from  the  plaintiff  without  any  fault  on  his  part, 
^hile  the  same  was  in  full  force  and  effect,  and  that  the 
plaintiff  has  never  been  able  to  recover  the  same  nor  has  it  at 
any  time  since  been  in  his  possession  or  control,  but  that  he 
has  since  continued  to  be  wholly  ignorant  of  its  whereabouts, 
although  he  has  made  diligent  effort  to  recover  possession  of 
it,  and  he  is  still  the  owner  of  the  same  and  has  never  trans- 
ferred or  assigned  his  interest  in  the  same. 

That  when  the  premium  fell  due  in  the  year  1890  the  plain- 
tiff defaulted  in  the  payment  of  the  same  and  has  made  no 
payment  since;  that  he  has  demanded  from  the  defendant  a 
new  paid-up  policy  in  accordance  with  the  terms  of  the  con- 
tract, duly  informing  the  defendant  that  he  surrendered  his 
policy,  but  that  it  had  been  stolen  and  that  he  was  unable  to 
recover  the  same,  and  therefore  could  not  deliver  it  to  the 
defendant,  which  demand  was  refused;  that  the  plaintiff  has 
always  been,  and  still  is,  ready  and  willing  to  perform  on  his 
part,  except  as  to  the  delivery  of  the  stolen  policy.  The  relief 
demanded  is  that  the  defendant  be  decreed  to  issue  to  the 
plaintiff  a  new  paid-up  policy  of  assurance  without  participa- 
tion in  the  profits  for  as  many  parts  of  the  original  policy 
issued  by  the  defendant  as  it  had  received  in  cash  complete 
annual  premiums  at  the  date  when  default  was  made,  to  wit, 
seven  twentieth  parts  of  said  two  thousand  dollars  of  assur- 
ance; that  is  to  say,  a  paid-up  policy  for  seven  hundred  dol- 
lars, besides  the  costs  and  disbursements  of  the  action.  The 
defendant  demurred  to  the  complaint  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
the  courts  below  have  sustained  the  demurrer. 

We  think  that  this  demurrer  should  have  been  overruled, 
and,  therefore,  that  the  judgment  should  be  reversed.  All 
the  facts  stated  in  the  complaint  are,  of  course,  admitted  by 
the  demurrer,  and  the  fact  that  the  policy  was  stolen  from  the 
•^  plaintiff  without  any  fault  on  his  part,  and  that  he  was  un- 
able to  comply  with  the  condition  upon  which  the  new  paid-up 
policy  was  to  be  issued,  namely,  the  surrender  and  receipt 
within  fix  months  of  the  date  of  default,  constitutes  in  equity 
a  sufficient  excuse  for  the  nonperformance  of  that  condition. 
The  action  is,  in  substance,  one  for  specific  performance,  and, 
of  course,  the  plaintiff  must  show  that  he  has  performed  on 
his  part  or  state  such  an  excuse  for  nonperformance  as  a  court 
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of  equity  will  recognize:  Wheeler  v.  Connecticut  Mut.  Life  Ins. 
Co.,  82  N.  Y.  543,  37  Am.  Rep.  594.  Equity  will  not  deny 
to  the  plaintiff  the  relief  sought  simply  because  the  policy  had 
been  stolen.  When  that  fact  appears,  and  that  the  plaintiff  has 
used  due  diligence  to  reclaim  it,  and  that  he  is  still  the  owner 
of  the  policy,  a  case  is  stated  which  constitutes  grounds  for 
equitable  relief.  It  is  admitted  that  the  plaintiff  is  unable  to 
deliver  to  the  defendant  the  policy  with  a  receipt  indorsed 
upon  it,  and  this  is  what  the  condition  required,  but  it  is  said 
that  while  it  was  not  necessary,  under  the  circumstances  dis- 
closed, to  deliver  the  identical  paper  or  policy  referred  to,  yet 
the  plaintiff  was  still  able  to  deliver  to  the  defendant  some 
receipt,  release  or  other  instrument  which  would  constitute  a 
sufficient  surrender  of  the  policy  and  a  sufficient  discharge  of 
all  liability  of  the  defendant. 

But  the  condition  does  not,  in  terms,  require  anything  of 
that  kind.  What  it  does  require  is  the  surrender  of  the  iden- 
tical policy  with  a  proper  receipt  indorsed  thereon.  All  agree 
that  compliance  with  this  condition  became  impossible,  but 
the  courts  below  have  attempted  to  put  another  condition  in 
its  place,  namely,  the  execution  of  some  instrument  that 
would  operate  in  law  as  a  surrender  of  the  policy  and  a  dis- 
charge of  the  defendant's  liability.  It  should  be  observed  that 
it  does  not  appear  that  the  defendant  ever  asked  or  required 
the  plaintiff  to  do  anything  of  that  kind.  It  stood  and  still 
stands  upon  the  condition  which  required  a  surrender  of  the 
identical  policy.  So  far  as  we  know  or  can  know  from  the 
pleading  it  does  not  require  anything  else,  and  if  it  docs,  that 
is  to  say,  if  some  other  writing  in  the  form  of  a  release  or 
'^  receipt  is  necessary  for  the  protection  of  the  defendant,  then 
the  court  has  power  before  rendering  final  judgment  to  re- 
quire the  plaintiff  to  execute  such  a  paper,  but  it  was  not 
necessary  for  the  plaintiff,  in  the  first  instance,  to  plead  that 
he  had  volunteered  to  execute  and  deliver  such  a  paper.  The 
court,  doubtless,  has  power  before  awarding  the  relief  which 
the  plaintiff  demands  to  require  him  to  execute  and  deliver 
f.uch  a  paper,  but  it  was  not  made  by  the  contract  a  condition 
precedent  to  the  right  to  maintain  the  action,  and,  therefore, 
it  was  not  necessary  to  plead  it. 

The  judgment  should  be  reversed  and  judgment  ordered  for 
the  plaintiff  on  the  demurrer,  with  costs  in  all  courts,  with 
leave  to  the  defendant  to  answer  within  twenty  days  on  pay- 
ment of  costs. 
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Parker,  C.  J.,  Martin,  Vann  and  Cullen,  JJ.,  concur. 
Gray,  J.,  dissents. 
Werner,  J.,  absent. 


Life  Insurance.— The  surrender  of  the  original  policy  of  life  in- 
surance as  a  condition  precedent  to  the  issuing  of  a  paid-up  policy 
is  considered  in  Southern  Mut.  Life  Ins.  Co.  v.  Montague,  84  Ky.  653, 
4  Am.  St.  Eep,  218,  2  S.  W,  443;  Mutual  Life  Ins.  Co.  v.  Jarboe,  lOa 
Ky.  80,  80  Am.  St.  Rep.  343,  42  S.  W.  1097;  Cravens  v.  New  York 
Life  Ins  Co.,  148  Mo.  583,  71  Am.  St.  Rep.  628,  50  S,  W.  519.  Insanity 
as  excusing  the  payment  of  premiums  on  a  policy  is  considered  in 
Wheeler  v.  Connecticut  etc.  Ins.  Co.,  82  N.  Y.  543,  37  Am.  Rep.  694; 
Pitts  V.  Hartford  etc.  Ins.  Co.,  66  Conn.  376,  50  Am.  St.  Eep.  96.  i}4 
Atl.  94.  ' 


PEOPLE  V.  STJLLIYAN". 

[173  N.  Y.  122,  65  N.  E.  989.] 

MURDER  TRIAL— Submitting  Case  in  Two  Aspects.— In  a 
prosecution  for  murder  in  the  first  degree,  it  is  not  improper  to  Bub- 
mit  the  case  to  the  jury  in  both  aspects,  premeditated  and  deliberate 
design  and  killing  in  the  commission  of  a  felony,     (p.  583.) 

INDICTMENT.— An  Offense  may  be  Charged  In  Several 
Counts,  and  the  prosecution  will  not  be  compelled  to  elect  on  which 
count  it  will  proceed,     (p.  584.) 

CRIMINAL  TRIAL— Credibility  of  Evidence.— If,  on  a  trial 
for  murder,  an  accomplice  testifies  that  the  defendant  told  him  that 
they  met  the  deceased  and  he  fired  at  tliem  and  then  they  fired  at 
him,  the  jury  may  find  that  the  defendants  fired  first,  since  they  may 
believe  that  the  defendants  shot  at  the  deceased  and  disbelieve  the 
statement  that  the  deceased  fired  first,     (p.  587.) 

MURDER  in  Attempt  to  Commit  Burglary. — If  one  starta 
to  commit  a  burglary,  with  the  intent  to  shoot  any  person  who  in- 
terferes with  him,  and  encounters  and  kills  a  policeman,  he  is  charge- 
able with  such  premeditation  as  constitutes  his  offense  murder  in 
the  first  degree,     (p.  588.) 

CRIMINAL  LAW.— To  Constitute  an  Attempt  to  Commit  a 
Crime,  it  is  not  necessary  that  the  act  done  should  bet  he  last 
proximate  one  for  the  completion  of  the  offense,     (p.  589.) 

BURGLARY— Attempt  to  Commit. — Persons  who  procure  tools 
and  start  toward  a  building  with  the  intent  to  break  it  open,  but 
whose  design  is  frustrated  while  they  are  reconnoitering  or  inspect- 
ing it,  are  engaged  in  an  attempt  to  commit  burglary,     (p.  590.) 

MURDER  IN  FIRST  DEGREE— Proof.— Under  an  Indictment 
in  the  common-law  form  for  murder  in  the  first  degree,  the  prosecu- 
tion may  prove  facts  to  bring  the  case  within  any  of  the  provisions 
of  the  statute  defining  that  crime,     (pp.  591,  594.) 
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Claude  Mayham  and  Stephen  L.  Mayham,  for  the  appellant. 

E.  A.  Dox,  district  attorney,  and  Goerge  M.  Palmer,  for  the 
respondent. 

1^"  CULLEN",  J.  I  have  been  constrained  to  reach  a  dif- 
ferent conclusion  from  that  held  by  Judge  O'Brien.  I  agree 
with  him  that  as  the  guilt  of  the  defendant  was  submitted  to 
the  jury  on  both  claims  of  the  people,  first,  that  the  deceased 
was  killed  with  a  deliberate  and  premeditated  design  to  effect 
his  death,  and,  second,  that  he  was  killed  by  the  defendant 
while  the  latter  was  engaged  in  the  perpetration  of  a  felony 
or  an  attempt  to  commit  one,  if  as  to  either  claim  the  evidence 
*^'''  was  insufficient  to  justify  the  submission  of  the  question  to 
the  jury  the  conviction  must  be  reversed  since  it  cannot  be 
known  on  which  ground  the  jury  based  its  verdict.  But  I  take 
issue  with  my  associate  on  the  proposition  that  there  was  any 
such  inconsistency  between  the  two  claims  as  rendered  it  im- 
proper to  submit  both  to  the  jury  for  determination.  There  was 
but  a  single  crime  charged  in  the  indictment  against  the  de- 
fendant, that  of  murder  in  the  first  degree,  and  the  only  issue 
to  be  determined  by  the  jury  was  whether  the  defendant  had 
been  guilty  of  that  crime.  Under  our  statute  (Pen.  Code, 
sec.  183),  so  far  as  applicable  to  the  case  before  us,  proof  either 
that  the  defendant  killed  the  deceased  with  a  deliberate  and 
premeditated  design  to  effect  his  death,  or  while  the  defend- 
ant was  engaged  in  the  commission  of  a  felony  or  an  attempt 
to  commit  a  felony,  though  without  any  design  to  take  life, 
established  his  guilt  of  the  crime  charged.  *'It  is  not  neces- 
sary that  a  jury,  in  order  to  find  a  verdict,  should  concur  in  a 
single  view  of  the  transaction  disclosed  by  the  evidence.  If 
the  conclusion  may  be  justified  upon  either  of  two  interpreta- 
tions of  the  evidence,  the  verdict  cannot  be  impeached  by  show- 
ing that  a  part  of  the  jury  proceeded  upon  one  interpreta- 
tion and  part  upon  the  other'':  Murray  v.  New  York  Life 
Ins.  Co.,  96  N.  Y.  614,  48  Am.  Eep.  658.  So  in  this  case  it 
was  not  necessary  that  all  the  jurors  should  agree  in  the  de- 
ierminatioii  that  there  was  a  deliberate  and  premeditated  de- 
sign to  take  the  life  of  the  deceased,  or  in  the  conclusion  that 
the  defendant  was  at  the  time  engaged  in  the  commission  of 
a  felony,  or  an  attempt  to  commit  one;  it  was  sufficient  that 
each  juror  was  convinced  beyond  a  reasonable  doubt  that  the 
defendant  had  committed  the  crime  of  murder  in  the  first  de- 
gree as  that  offense  is  defined  by  the  statute.     Ever  since  the 
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enactment  of  the  Penal  Co3e,  and  even  before  that  time  since  ■ 
the  law  of  1876,  by  which  homicide  in  the  commission  of  a  felony  »^ 
was  made  murder  in  the  first  degree,  it  has  been  the  practice, 
in  prosecutions  for  that  crime,  to  submit  the  case  to  the  jury  i 
in  both  aspects,  premeditated  and  deliberate  design  to  take  * 
life  and  killing  in  the  commission  of  a  felony:  Buel  v.  *^* 
People,  78  N.  Y.  492,  34  Am.  Eep.  555 ;  People  v.  Willett,  102 
K  Y.  251,  6  K  E.  301;  People  v.  Johnson,  110  N.  Y.  134, 
17  N.  E.  684;  People  v.  Meyer,  162  N.  Y.  3«7,  56  N.  E.  758. 
This  is  no  new  doctrine  in  the  administration  of  the  criminal 
law;  on  the  contrary,  the  principle  involved  is  very  old.  For 
far  more  than  a  century  past  it  has  been  the  practice,  ap- 
proved by  all  courts  and  text-writers,  to  charge,  by  the  use 
of  several  counts,  the  same  offense  as  comtnitted  in  different 
manners  or  by  different  means.  "There  is  no  objection  to 
stating  the  same  offense  in  different  ways  in  as  many  different 
counts  of  the  indictment  as  you  think  necessary'^:  Archibald 
on  Criminal  Practice,  93.  "Every  cautious  pleader  will  as- 
sert as  many  counts  as  will  be  necessary  to  provide  for  every 
possible  contingency  in  the  evidence  and  this  the  law  permits"  r 
Wharton  on  Criminal  Law,  sec.  424.  In  this  state  the  prac- 
tice is  directly  authorized  by  statute:  Code  of  Criminal  Pro- 
cedure, sec.  279.  Where  the  several  counts  charge  the  same 
offense,  the  prosecution  will  not  be  compelled  to  elect  on  which 
count  it  will  proceed.  "It  is  every  day^s  practice  to  charge  a 
felony  in  different  ways  in  several  counts  for  the  purpose  of 
meeting  the  evidence  as  it  may  come  out  upon  the  trial;  each 
of  the  counts  on  the  face  of  the  indictment  purports  to  be 
for  a  distinct  and  separate  offense,  and  the  jury  very  frequently 
find  a  general  verdict  on  all  the  counts,  although  only  one  of- 
fense is  proved;  but  no  one  ever  supposed  that  that  formed  a 
ground  for  arresting  the  judgment.  If  the  different  coimts 
are  inserted  in  good  fafth  for  the  purpose  of  meeting  a  single- 
charge  the  court  will  not  even  compel  the  prosecutor  to  elect" : 
Opinion  of  Chancellor,  Kane  v.  People,  8  Wend.  203.  In 
People  V.  Eugg,  98  N.  Y.  537,  the  defendant  was  indicted  for 
murder  in  the  first  degree  as  charged  in  separate  counts,  som& 
alleging  premeditation  and  deliberation,  others  killing  in  the 
commission  of  a  felony.  The  defendant  on  the  trial  moved 
that  the  prosecution  be  required  to  elect  on  which  count  of 
the  indictment  it  would  proceed.  The  motion  was  denied  an3 
the  jury  rendered  a  general  verdict  of  guilty.  The  judgment 
v,as  aflirmed  by  this  court.     It  was.  held  by  the  supreme  court 
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of  the  United  ^^^  States  that  a  general  verdict  of  gnWty  was 
good  though  one  count  of  an  indictment  charged  the  offense 
to  have  been  committed  in  a  haven  or  bay,  and  another  its 
commi:-:sion  upon  the  high  seas:  United  States  v.  Pirates,  5 
Wheat.  201.  The  reasons  for  this  practice  are  very  clearly 
stated  by  Chief  Justice  Shaw  in  Bemis'  Webster  Case  (471). 
"'J'o  a  person  unskilled  and  unpracticed  in  legal  proceedings  it 
may  seem  strange  that  several  modes  of  death,  inconsistent 
with  each  other,  should  be  stated  in  the  same  document;  but 
it  is  often  necessary,  and  the  reason  for  it  when  explained  will 
be  obvious.  The  indictment  is  but  the  charge  or  accusation 
made  by  the  grand  jury,  with  as  much  certainty  and  precision 
as  the  evidence  before  them  will  warrant.  They  may  be  well 
satisfied  that  the  homicide  was  committed,  and  yet  the  evi- 
dence before  them  leave  it  somewhat  doubtful  as  to  the  mode 
of  death;  ....  take  the  instance  of  a  murder  at  sea;  the 
man  is  struck  down,  lies  some  time  on  the  deck  insensible, 
and  in  that  condition  is  thrown  overboard.  The  evidence  proves 
the  certainty  of  a  homicide,  by  the  blow  or  by  the  drowning, 
but  leaves  it  uncertain  by  which.  That  would  be  a  fit  case 
for  several  counts,  charging  a  death  by  a  blow  and  a  deaiii 
by  drowning,  and  perhaps  a  third,  alleging  a  death  by  the 
joint  results  of  both  causes  combined."  In  the  case  suggested 
by  the  learned  judge  it  would  certainly  be  unreasonable  that 
the  defendant  should  escape  conviction  because  of  difference 
of  opinion  among  the  jurors  as  to  whether  his  victim  was  killed 
by  the  blow  or  by  dro^vning,  when  all  were  convinced  that 
the  killing  was  effected  by  the  felonious  act  of  the  defendant. 
Nor  is  there  the  theoretical  inconsistency  between  the  two 
claims  of  the  prosecution  that  has  been  assumed.  It  is  not 
correct  to  say  that  if  the  offense  was  committed  in  one  way 
it  could  not  have  been  committed  in  the  other.  It  is  true  that 
in  the  definition  of  the  second  manner  in  which  the  crime  may 
be  committed  the  statute  reads:  "Without  a  design  to  effect 
death."  But  this  does  not  render  absence  of  intent  an  essential 
ingredient  of  the  offense,  such  as  the  killing  or  the  commission 
of  the  felony,  elements  which  the  prosecution  is  bound  to  prove 
ISO  jjeyond  a  reasonable  doubt.  "Without  a  design  to  effect 
death"  is  to  be  interpreted  as  meaning  regardless  of  whether 
there  was  a  design  to  effect  death  or  not.  This  rule  applies 
in  a  certain  measure  to  the  definitions  of  the  ^'^^ious  grades  of 
homicide  so  far  as  those  definitions  prescribe  the  absence  of  an 
element  which,  if  present,  would  constitute  a  higher  degree  of 
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<;rime.  By  section  184  of  the  Penal  Code  murder  in  the  sec- 
ond degree  is  defined  to  be  the  killing  of  a  human  being  with 
the  design  to  effect  the  death  of  the  person  killed  or  another, 
but  "without  deliberation  and  premeditation."  By  sections  189 
and  193  the  ojffense  is  manslaughter  when  committed  "with- 
out a  design  to  effect  death."  It  is  not  necessary,  however, 
that  the  prosecution  should  prove  beyond  a  reasonable  doubt 
in  the  first  case  that  there  was  no  deliberation,  or  in  the 
second  that  there  was  no  design  to  effect  death.  On  the  con- 
trary, the  rule  is  that  where  there  is  reasonable  doubt  in  which 
■of  several  degrees  of  a  crime  the  defendant  is  guilty  he  must 
be  convicted  of  the  lowest  degree:  Code  of  Criminal  Procedure, 
sec.  390.  So  an  acquittal  on  the  merits  on  an  indictment  for 
manslaughter  or  for  murder  in  the  second  degree  will  bar  a 
fiubsequent  prosecution  for  murder  in  the  first  degree  (Wharton 
on  Homicide,  sec.  989;  Pen.  Code,  sec.  36),  which  would  not 
be  the  law  if  a  conviction  under  either  of  such  indictments 
<;ould  not  be  sustained  by  proof  establishing  the  higher  offense. 
The  direct  evidence,  including  that  of  the  witness  Harris, 
who,  as  has  been  said  by  my  associate,  was  sufficiently  cor- 
roborated, proved  circumstances  which  clearly  established  that 
the  decffased  was  shot  by  the  defendant  and  his  associates,  with- 
out relying  on  their  subsequent  statements  to  that  effect.  At 
about  half-past  1  in  the  morning  of  the  homicide  the  deceased 
4ind  the  witness  Warner  were  standing  at  the  corner  of  Main 
and  Grand  streets,  in  the  village  of  Cobleskill,  when,  as  that 
witness  testifies,  they  saw  a  party  of  four  or  six  men,  whom 
he  could  not  identify,  pass  up  Grand  street.  He  then  left  the 
•deceased,  went  to  his  room  and  was  preparing  for  bed  when 
te  heard  the  sound  of  shooting,  several  shots.  He  went  *^* 
to  the  window  and  heard  the  barking  of  a  dog.  The  noise 
appeared  to  come  from  the  store  of  one  Borst  on  Main  street,  a 
€hort  distance  from  the  place  where  he  had  been  standing 
with  the  deceased.  He  immediately  went  to  this  store  and 
iound  the  body  of  the  deceased  there  and  several  of  the  vil- 
lagers present.  Harris  testified  that  the  defendant  and  his  as- 
sociates turned  off  Main  street  and  went  toward  the  spot  where 
the  body  of  the  deceased  was  found;  that  a  few  moments  af- 
terward they  returned,  and  that  the  defendant  had  a  wound 
in  his  hand  from  which  a  bullet  was  proved  to  have  been 
subsequently  extracted,  and  that  Hinch,  another  of  the  party, 
had  a  wound  in  the  shoulder,  from  which,  also,  a  bullet  was 
afterward  taken.     A  hammer  which  one  of  the  party  had  ob- 
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tained  from  the  tool  chest  which  they  had  broken  open  was 
found  at  Borst's  store  a  few  feet  from  the  place  of  the  homicide 
and  the  chisels  and  other  tools  wliich  they  had  taken  were  found 
in  the  vicinity.  Quite  a  fusilade  had  occurred  and  bullets  had 
entered  the  windows  of  neighboring  stores.  No  other  per- 
sons except  the  defendant  and  his  associates  were  seen  in  the 
vicinity  of  the  spot  where  the  homicide  occurred.  After  the 
shooting  a  party  of  several  persons  was  observed  by  the  wit- 
nesses running  away  from  that  place.  From  these  facts  the 
inference  seems  irresistible  that  the  encounter  in  which  the  life 
of  the  deceased  was  taken  occurred  between  him  and  the  men 
who  but  a  few  moments  before  had  gone  toward  the  scene 
of  the  occurrence,  the  men  whose  tools  were  found  at  the 
spot  or  in  its  vicinity  and  two  of  whom  bore  evidence  on  their 
persons  in  the  shape  of  bullet  wounds  that  they  had  taken 
part  in  a  recent  affray.  Indeed  it  is  not  strenuously  con- 
tended that  the  proof  did  not  warrant  the  jury  in  finding  that 
the  deceased  was  shot  by  the  defendant  or  his  associates.  Tlie 
claim  is  that  the  evidence  was  insufficient  to  establish  the  pre- 
meditation and  deliberation  necessary  to  constitute  murder  in 
the  first  degree.  It  seems  to  me  that  the  real  question  in  this 
branch  of  the  case  is  rather  whether  the  jury  was  justified  in 
finding  that  the  killing  of  the  deceased  was  criminal  than  the 
fio'rree  of  the  crime.  Though  the  statement  of  the  defendant 
^^^  or  one  of  his  associates  to  the  witness  Harris,  "that  they 
unexpectedly  met  a  policeman  and  he  fired  at  them  and  then 
they  fired  at  him,  and  didn't  know  whether  they  hit  him  or 
not,"  was,  as  I  have  said,  unnecessary  to  establish  the  connec- 
tion of  the  defendant  with  the  homicide,  still,  as  it  was  put 
in  evidence  by  the  prosecution,  the  defendant  was  entitled  to 
have  it  considered  by  the  jury.  The  jury,  however,  was  not 
required  to  believe  it.  The  jurors  could  accept  part  and  re- 
ject part;  they  could  believe  that  the  defendants  shot  at  the 
policeman  and  disbelieve  the  statement  that  the  policeman  fired 
first :  People  v.  Van  Zile,  143  N.  Y.  368,  38  N".  E.  380.  Stated 
in  the  baldest  way,  but  reciting  its  essential  features,  the  case  is 
this :  A  party  of  several  persons  start  along  the  street  to  com- 
mit burglary  on  the  postoffice;  at  the  scene  of  their  intended 
crime  they  meet  the  deceased,  a  police  officer;  an  encounter 
takes  place,  shots  are  fired  on  both  sides  and  the  police  officer 
is  killed.  There  is  no  eye-witness  to  the  occurrence  except 
the  defendants  themselves  who  state  that  the  police  officer  fired 
first.    Now,  while  the  defendant  and  his  associates  were  crimi- 
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nals,  or,  at  least,  contemplating  crime,  he  is  entitled  to  a  fair 
measure  of  justice  and  the  law  is  not  to  be  strained  against 
him  however  bad  may  be  his  character.  But  it  is  impossible 
to  disregard  the  errand  on  which  he  was  bound  in  determining 
what  actually  occurred  at  the  time  of  the  homicide  and  the 
inferences  the  jury  might  properly  draw  from  the  occurrence. 
The  defendant  and  every  one  of  the  party  at  the  time  they 
left  Albany  were  armed.  If  a  man  going  out  at  night  on 
a  lawful  errand  should  arm  himself,  and  thereafter  an  en- 
counter take  place  in  which  he  takes  the  life  of  another  per- 
son, a  jury  might  well  infer  in  the  absence  of  proof  of  malice 
or  of  the  details  of  the  occurrence  that  he  had  either  taken 
life  in  self-protection  or  in  the  heat  of  passion  arising  in  some 
altercation.  But  these  defendants  did  not  arm  themselves  to 
protect  their  persons  or  their  property.  There  is  no  reasonable 
explanation  of  their  going  armed,  other  than  that  they  in- 
tended to  shoot  any  person  who  should  obstruct  the  accomplish- 
ment of  their  crime  or  at  least  anyone  who  might  *^^  seek 
to  apprehend  them  or  prevent  their  escape.  Starting  out  on 
such  a  mission  and  with  such  intent,  they  meet  the  police 
officer,  shots  are  exchanged  and  the  latter  is  killed.  Which  is 
the  more  reasonable  inference  from  the  occurrence,  that  the 
officer  of  the  law  seeing  these  persons  who  were  strangers  to 
him,  while  they  were  peacefully  walking  the  street,  having  as 
yet  given  no  evidence  of  any  intent  to  commit  an  offense, 
sought  without  excuse  or  justification  to  shoot  them,  or  that 
the  defendant  and  his  associates,  fearing  apprehension  by  the 
officer  or  being  interrupted  by  him  when  they  were  in  the 
attempt  to  commit  a  burglary  took  his  life  in  order  that  they 
might  escape  arrest?  I  think  the  jury  was  justified  in  adopt- 
ing the  latter  view.  If  so,  the  deliberation  and  premeditation 
necessary  to  make  out  the  crime  of  murder  in  the  first  degree 
could  well  be  found  to  have  commenced  at  Albany  when  the 
defendants  started  out  on  their  predatory  excursion;  they  had 
carried  ou  the  design  then  formed,  to  shoot  anyone  who  stood 
:n  their  way. 

I  think  the  evidence  was  also  sufficient  to  justify  the  jury 
in  finding  that  the  defendant  and  his  associates  were  engaged 
in  an  attempt  to  commit  a  felony,  to  wit,  a  burglary,  when 
they  took  the  life  of  the  deceased.  "An  act  done  with  an  in- 
tent to  commit  a  crime,  and  tending  but  failing  to  effect  its 
commission,  is  an  attempt  to  commit  that  crime."  As  ob- 
served by  Mr.  Wharton  (Wharton  on  Criminal  Law,  sec.  2696), 
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mere  intent  is  not  the  subject  of  penal  action  and  an  overt 
act  is  essential  to  impart  to  the  intent  criminal  reponsibility. 
The  question  of  what  overt  act  is  sufficient  to  constitute  an  at- 
tempt to  commit  a  crime  has  been  the  subject  of  much  dis- 
cussion by  both  text  writers  and  courts,  and  of  some  conflict 
in  the  decisions.  In  the  early  English  cases  the  view  seems 
to  have  been  adopted  that  to  constitute  an  attempt  the  overt 
act  must  be  the  final  one  toward  the  completion  of  the  offense 
and  of  such  a  character  that,  unless  it  had  been  interrupted, 
the  offense  itself  would  have  been  committed.  The  decisions 
in  some  of  these  cases  seem  to  have  been  based  on  the  phrase- 
ology of  the  particular  statutes  under  which  the  indictments 
were  ***'*  framed.  This  extreme  doctrine  has  not  been  ac- 
cepted in  this  country,  certainly  not  in  this  state.  Thus,  it 
has  been  held  that  where  a  prisoner  put  his  hand  into  the 
pocket  of  another  intending  to  take  its  contents  it  was  an^  at- 
tempt to  commit  larceny,  although  there  may  have  been  noth- 
ing in  the  pocket  to  steal :  People  v.  Moran,  123  N.  Y.  254,  20 
Am.  St.  Rep.  732,  25  N.  E.  412;  Commonwealth  v.  McDon- 
ald, 5  Cush.  365.  The  question  in  this  case,  however,  is  not 
as  to  the  subject  of  the  intended  burglary,  but  whether  the 
<lefendant  and  his  comrade  had  proceeded  far  enough  in  tho 
execution  of  their  design  for  a  jury  to  find  that  they  were 
engaged  in  an  attempt  to  commit  the  crime,  there  having  been 
discovered  on  the  building  no  marks  of  force  or  violence.  Mr. 
Wharton  asserts  the  doctrine  that  mere  preliminary  prepara- 
tions in  character  indifferent  (here  they  were  not  indifferent 
in  character)  cannot  be  deemed  sufficient  to  constitute  an  at- 
tempt to  commit  the  crime  (section  181).  This  view  does 
not  seem  to  be  fully  accepted  by  Mr.  Bishop  and  appears  in 
<'onflict  with  the  decision  in  People  v.  Bush,  4  Hill,  133,  where 
the  defendant  having  solicited  one  K.  to  burn  a  bam  and  hav- 
ing given  him  a  match  for  that  purpose,  was  held  properly 
convicted  of  an  attempt  to  commit  arson,  although  K.  never 
intended  to  burn  the  barn.  But  assuming  that  mere  prepara- 
tion is  not  in  all  cases  an  attempt  to  commit  the  crime,  it  is 
well  settled  in  this  country  that  it  is  not  necessary  to  con- 
stitute an  attempt  that  the  act  done  should  be  the  last  proxi- 
mate one  for  the  completion  of  the  offense.  "However  attempt 
is  viewed  in  England,  the  act  need  not,  according  to  the  Ameri- 
can idea,  be  the  next  preceding  the  one  which  would  render 
such  substantive  crime  complete":  Bishop  on  Criminal  Law, sec. 
7G2.     "The  question  whether  an  attempt  to  commit  a  crime  has 
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been  made  is  determinable  solely  by  the  conditon  of  the  actor's 
mind  and  his  conduct  in  the  attempted  consummation  of  his 
design.  So  far  as  the  thief  is  concerned,  the  felonious  design 
and  action  are  then  as  complete  as  though  the  crime  could  have 
been,  or,  in  fact,  had  been,  committed,  and  punishment  of  such 
offender  is  just  as  essential  to  the  protection  of  the  public,  as 
one  whose  designs  have  been  successful" :  **^  People  v.  Moran, 
123  N.  Y.  254,  20  Am.  St.  Eep.  732,  25  K  E.  412.  In  People 
V.  Lawton,  56  Barb.  126,  a  conviction  for  an  attempt  to  com- 
mit burglary  was  affirmed.  The  evidence  showed  that  the  de- 
fendant and  an  accomplice  agreed  to  commit  the  burglary  on 
a  certain  night;  that,  in  pursuance  of  such  agreement,  they 
went  to  the  store  intended  to  be  entered,  carrying  burglars  tools. 
When  they  arrived  there  they  thought  that  the  tools  were  not 
sufficient  to  effect  an  entrance,  and  thereupon  they  started  to  go 
to  9,  blacksmith-shop  to  get  a  crowbar.  Before  entering  into 
the  blacksmith-shop  alarm  was  given  and  they  were  arrested. 
The  case  is  cited  with  approval  by  Judge  Euger  in  People  v. 
Moran,  123  N.  Y.  254,  20  Am.  St.  Eep.  732,  25  N.  E.  412.  I 
do  not  see  how  it  is  possible  to  distinguish  that  case  from  the 
one  before  us.  I  do  not  assert  that  in  the  present  case  merely 
procuring  the  tools  with  which  to  commit  the  burglary  consti- 
tuted an  attempt  to  commit  it,  and  it  may  be  that  merely  start- 
ing on  the  road  toward  the  building  was  also  insufficient  to  con- 
stitute an  attempt.  But  when  the  defendants  reached  the  build- 
ing a  different  question  is  presented.  The  going  to  the  build- 
ing with  the  purpose  of  breaking  into  it,  having  procured  in 
furtherance  ot  that  design  the  necessary  implements,  seems  to 
me  to  be  a  sufficient  overt  act.  It  may  be  asked  at  what  point 
of  their  proceedings  did  the  acts  of  the  defendants  constitute 
an  attempt.  It  is  difficult,  if  not  impossible,  to  lay  down  any 
general  rule  by  which  it  can  be  determined  whether  acts  are 
too  remote  to  constitute  an  attempt  to  commit  the  offense. 
While  the  defendants  were  at  a  distance  from  the  building  they 
might  have  changed  their  minds  and  abandoned  the  design. 
But  if  the  jury  believed  that  the  defendant  and  his  associates 
were  at  the  postoffice  reconnoitering  or  inspecting  it  with  the 
intent  to  break  it  open,  and  that  they  would  have  done  so  had 
their  design  not  been  frustrated  by  the  presence  or  interference 
of  the  deceased,  the  police  office,  then  I  think  it  could  properly 
find  that  they  were  engaged  in  an  attempt  to  commit  burglary. 
If  one,  with  intent  to  shoot  another,  should  procure  a  pistol 
for  that  purpose,  that  alone  might  not  amount  to  an  attempt  to 
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shoot  him.  It  may  be  *^^  that  if,  after  procuring  the  pistol, 
he  took  a  conveyance  to  the  residence  of  his  intended  victim, 
still  that  would  not  constitute  an  attempt.  But  if,  after  this, 
M'ith  his  design  unchanged,  he  approaches  the  person  he  intends 
to  shoot,  but  is  seized  before  he  can  draw  the  pistol,  I  think 
he  is  properly  punished  as  having  attempted  to  comm^it  the 
crime.  Whenever  the  acts  of  a  person  have  gone  to  the  extent 
of  placing  it  in  his  power  to  commit  the  offense  unless  inter- 
rupted, and  nothing  but  such  interruption  prevents  his  present 
commission  of  the  offense,  at  least  then  he  is  guilty  of  an  at- 
tempt to  commit  the  offense,  whatever  may  be  the  rule  as  to 
his  conduct  before  it  reached  that  stage.  This  is  clearly  illus- 
trated by  Judge  Daniels  in  People  v.  O'Connell,  60  Hun,  109, 
ii  N.  Y.  Supp.  485,  where  the  defendant  was  convicted  of  an 
attempt  to  commit  assault  in  the  first  degree.  There  it  was 
said :  "Where  the  assault  charged  be  made  by  means  of  a  fire- 
arm, or  any  other  deadly  weapon,  it  is  necessary  for  the  crea- 
tion of  the  crime  that  the  person  intended  to  be  assailed  shall 
not  be  so  far  from  the  intended  assailant  as  to  be  beyond  all 
possibility  of  injury  from  him.  But  that  is  not  an  essential 
circumstance  in  the  case  of  an  attempt.  For  the  assailant  may 
load  a  firearm  and  then  start  toward  the  person  to  be  assailed 
in  order  to  attain  reaching  distance  of  him,  or  when  the  as- 
sault is  intended  to  be  made  with  an  ax,  which  is  the  weapon 
mentioned  in  the  indictment,  the  accused  may  obtain  and  raise 
it,  intending  to  strike  with  it,  when  too  far  away  from  the  per- 
son intended  to  be  struck,  and  then  approach  toward  that  per- 
son and  be  intercepted  before  he  can  reach  a  position  of  danger 
to  him,  which  would  be  an  attempt  to  commit  the  crime  charged. 
Each  act  would  be  an  attempt  to  commit  the  crime  charged. 
For  a  person  who  provides  himself  with  an  ax  with  which  he 
intends  to  kill  another,  and  afterward  approaches  toward  him 
to  make  that  use  of  it,  but  is  prevented  from  doing  so  by  the 
flight  of  the  other,  or  by  being  himself  disarmed,  or  otherwise 
prevented  from  reaching  his  intended  victim,  commits  acts  tend- 
ing to  effect  the  commission  of  the  crime  within  the  language 
of  this  section  of  the  code." 

^^■^  The  objection  to  the  sufficiency  of  the  indictment  is  dis- 
posed of  in  the  opinion  of  Judge  O'Brien.  There  are  no  other 
questions  raised  on  this  appeal  that  require  discussion.  The 
case  was  submitted  to  the  jury  by  the  learned  trial  judge  in  a 
charge  eminently  fair,  in  which  attention  was  called  to  every 
rule  of  law  which  safeguards  the  rights  of  a  person  on  trial  for 
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his  life  or  liberty.     The  jury  has  found  the  defendant  guilty.     I 
believe  that  verdict  to  be  justified  by  the  evidence,  and  that  this 
•court  is  not  called  upon  to  interfere  with  it. 
The  judgment  should  be  affirmed. 

O'Brien,  J.,  Dissented,  saying  in  part:  The  defendant  was  con- 
victed' of  murder  in  the  first  degree  upon  an  indictment  charging 
him  with  having,  on  November  27,  1900,  shot  and  killed  Matthew 
Wilson,  a  policeman,  with  the  deliberate  and  premeditated  design 
to  effect  his  death.  Wilson  was  found  dead  upon  the  steps  of  a 
store  in  the  village  of  Cobleskill,  with  four  bullet  wounds  upon  his 
ibody.  Three  of  these  were  not  serious;  the  fourth  was  sufficient  to 
'Cause  instant  death.  The  indictment  was  framed  on  the  theory  that 
the  defendant  either  feloniously  fired  the  shot  himself,  or  was  legally 
responsible  for  the  act  if  committed  by  someone  else. 

The  people  attempted  to  connect  the  defendant  with  the  homicide 
by  circumstantial  evidence  and  by  the  testimony  of  an  accomplice. 
There  is  very  little  information  in  the  record  with  respect  to  the 
the  defendant's  antecedent  history,  until  w©  come  to  the  day  prior 
to  the  homicide,  when  he  and  five  others  were  at  the  house  of  a  Mrs. 
Peters  in  Albany.  One  of  the  others  was  a  man  named  Harris,  who 
was  the  accomplice  that  testified  at  the  trial  under  an  arrangement 
with  the  district  attorney.  The  defendant's  presence  at  the  house 
was  sufficiently  established  without  the  testimony  of  Harris,  but 
"what  these  persons  were  doing,  or  why  they  were  together  on 
that  occasion,  is  not  made  very  clear  by  the  inmates  of  the  housei 
It  seems  that  three  or  more  of  the  party  took  meals  at  the  house, 
and  the  woman  who  testified,  or  at  least  one  of  them,  said  that  she 
heard  some  conversation  among  them  about  a  bank,  the  inference 
Bought  to  be  drawn  from  this  testimony  being  that  they  were  con- 
sulting upon  the  subject  of  robbing  some  bank.  The  jury,  we  think, 
<jould  have  found  that  some  or  all  of  the  party  were  criminals,  or 
at  least  that  they  were  about  to  commit  some  crime,  the  precise 
nature  of  which  is  not  clearly  disclosed  by  the  evidence.  But  their 
subsequent  movements,  culminating  in  the  death  of  Wilson,  so  far 
as  there  is  any  direct  testimony  upon  the  subject,  must  rest  almost 
wholly  upon  the  testimony  of  Harris,  the  accomplice. 

"He  tells  us  that  he  was  present  at  the  meeting  in  Albany  that  he 
and  two  other  persons  boarded  or  took  meals  at  the  house  where  they 
were,  but  did  not  diselowe  the  plan  of  action  agreed  upon,  if  any; 
that  at  about  7  o'clock  in  the  evening  of  the  26th  of  November 
the  whole  party  boarded  a  freight  train  that  ran  from  Albany  to 
€obleskill,  about  forty-five  miles  aistant.  It  appears  that  they  rode 
■on  top  of  the  cars  as  tramps,  and  were  seen  by  the  conductor,  who 
did  not  interfere  with  them,  so  far  as  appears.  They  had  bottles 
•of  whisky,  which  they  imbibed  quite  freely  on  the  journey,  and  the 
j)roof  shows,  or  tends  to  &how,  that  some  or  all  of  them,  including 
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the  defendant,  were  drunk.  The  train  stopped  some  time  at  the  first 
station  after  leaving  Albany,  and  the  party  all  got  off,  but  boarded 
the  train  again  when  it  was  about  to  start,  and  it  arrived  at 
Cobleskill  about  11  o'clock.  Harris  relates  the  movements  of  the 
party  from  that  time  substantially  as  follows:  After  landing  they 
walked  on  the  railroad  to  a  small  shanty,  broke  the  door,  went  in 
and  remained  there  until  about  1  o'clock  in  the  morning  smoking  and 
■drinking.  Then  they  went  to  a  coalhouse  on  the  railroad  in  process 
of  construction.  There  they  broke  open  a  tool  chest,  xrom  which 
they  took  some  chisels  and  tooW.  Then  following  the  railroad,  they 
went  to  a  section  shanty  and,  finding  it  locked,  broke  it  open  and 
took  from  it  an  iron  crowbar.  Harris  says  that  he  carried  the  crow- 
bar, the  defendant  a  hatchet,  and  some  ot  the  others  the  chisels, 
and  they  proceeded  to  the  main  street  of  the  village.  According  to 
Harris^  when  they  all  got  off  the  train  at  the  station,  they  spoke  of 
robbing  the  postoffice,  which  was  on  the  main  street,  opposite  the 
'.core  where  the  shooting  occurred.  Befofe  reaching  this  point  on  the 
etreet  Harris  says  he  and  another  of  the  party  separated  from  the 
rest,  and  he  threw  away  the  iron  bar  upon  a  grass  plat,  leaving  the 
others  with  only  a  hatchet  and  chisels.  From  this  point  Harris  saya 
that  he  had  no  personal  knowledge  of  what  occurre;!  until  the  party 
was  again  united  after  the  shooting,  but  he  testified  that  he  heard  the 
firing,  and  when  he  and  his  companion  were  joined  by  the  rest,  they, 
including  the  defendant,  told  him  that  they  had  suddenly  and  unex- 
pectedly met  the  policeman,  who  ordered  them  to  stop,  which  order 
they  disobeyed,  whereupon  he  commenced  to  fire  at  them  and  they 
returned  the  fire.  He  did  not,  as  he  says,  see  the  shooting,  and,  of 
course,  was  unable  to  identify  the  perjjon  who  fired  the  fatal  shot. 

"The  testimony  of  Harris,  the  accomplice,  so  far  as  it  relates  to 
the  journey  of  the  party  on  the  freight  train,  the  arrival  at 
Cobleskill,  the  breaking  into  the  coalhouse  and  shanties,  the  pro- 
curement of  the  tools  and  crowbar,  and  the  flight  of  the  whole  party 
across  the  country,  their  concealment  in  barns  during  the  night  and 
other  incidents  which  he  related,  was  corroborated  by  abundant 
proof;  but  his  separation  from  his  associates  at  the  critical  time 
and  his  absence  from  the  immediate  scene  of  the  homicide,  and  the 
alleged  statements  or  admissions  made  by  his  associates  after  the 
shooting  as  to  the  circumstances  under  which  it  took  place,  all  rest 
upon  his  own  statements.  It  was  shown  that  the  defendant  was  shot 
in  the  hand  by  a  bullet  which  was  subsequently  extracted,  and  an- 
other of  the  party  in  the  shoulder.  The  dead  policeman's  revolver 
was  found  near  his  body  with  five  of  the  six  chambers  bearing  evi- 
dence of  having  been  recently  discharged  and  it  is  conceded  that  h© 
could  not  have  used  it  after  he  had  received  the  fatal  wound. 

"These   are  the  material   facts  upon  v/liich  the  conviction  must 
stand  or  fall.     The  case  was  submitted  to  the  jury  in  two  aspects. 
The  jury  was  permitted  to  find  that  the  defendant  fired  the  fatal  shot 
Am.  St   Rep.,  Vol.  33—38 
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■with  a  deliberate  and  premeditated  design  to  effect  the  death  of  the 
person  killed,  or  procured,  aided,  counseled  or  advised  the  act  which 
resulted  in  his  death.  The  case  was  also  submitted  to  the  jury  upon 
the  theory  that  they  might  find  from  the  evidence  that  the  defend- 
ant, without  deliberation  or  premeditation,  killed  the  deceased,  or 
aided  or  abetted  in  the  commission  of  the  homicide  while  attempt- 
ing to  commit  a  felony  under  the  last  clause  of  the  statute.  We 
cannot  know  upon  which  of  these  theories'  the  jury  based  the  ver- 
dict, and,  therefore,  the  prosecution  must  show  that  the  proof  jus- 
tified the  court  in  submitting  the  ease  in  both  aspeetg,  and  that  there 
was  evidence  upon  which  the  jury  could  find  that  the  homicide  was 
committed  while  the  defendant  was  engaged  in  an  attempt  to  commit 
a  felony  and  that  the  act  was  the  result  of  deliberation  and  pre- 
meditation. The  learned  counsel  for  the  defendant  contends  that 
these  two  theories  of  the  case  could  not  have  been  submitted  to  the 
jury  upon  a  common  law  indictment,  but  that  the  facts  should  have 
been  alleged  in  order  to  bring  the  case  within  that  clause  of  the  statute 
which  declares  it  to  be  murder  in  the  first  degree  to  commit  the  homi- 
cide when  the  accused  is  engaged  in  the  commission,  or  in  the  attempt 
to  commit  a  felony.  The  authorities  do  not  support  this  contention. 
The  law  ia  now  settled  that  under  an  indictment  in  the  common- 
law  form  the  prosecution  may  prove  facts  to  bring  the  case  within 
any  of  the  provisions  of  the  statute  defining  murder  in  the  first 
degree:  People  v.  Giblin,  115  N.  Y.  196,  21  N.  E.  1062;  People  v. 
Osmond,  138  N.  Y.  80,  33  N.  E.  739;  People  v.  Constantino,  153  IV. 
Y.  24,  47  N.  E.  37;  Cox  v.  People,  80  N.  Y.  500;  People  v.  Meyer, 
162  N.  Y.  357,  56  N.  E,  758;  People  v.  Willett,  102  N.  Y.  254,  6  IN. 
E.  301;  People  v.  Conroy,  97  N.  Y.  62;  Keefe  v.  People,  40  N.  Y. 
348;  Kennedy  v.  People,  39  N.  Y.  245;  Fitzgerrold  v.  People,  37  N.  Y. 
413;  People  v.  White,  22  Wend.  176. 

"In  one  of  the  barnsi  where  defendant  and  hia  confederates  were 
concealed  during  their  flight  from  the  scene  of  the  homicide  a  bottle 
of  nitroglycerin  was  found,  which  was  evidently  left  there  by  the 
party,  and  the  possession  of  this  substance,  with  the  tools  and  im- 
plements already  described,  proved,  as  is  contended,  that  the  party 
had  planned  and  were  about  to  commit  a  burglary  when  they  came 
upon  the  deceased.  This  conclusion  is,  doubtless,  supported  by  the 
evidence,  and  the  jury  could  have  found  that  the  design  of  tho  party 
was  to  break  into  the  postoffiee.  but,  when  the  firing  commenced, 
Harris,  the  accomplice,  according  to  his  statement,  had  separated 
from  the  rest  and  had  thrown  away  the  crowbar,  their  most  formid- 
able instrument  for  use  in  the  commission  of  this  intended  burglary. 
While  the  parties  still  had  the  chisel  and  the  natchet,  and  so  far 
were  prepared  to  make  the  attempt  to  break  into  the  building,  it 
is  certain  that  no  overt  act  was  committed  to  that  end,  and  the  ques- 
tion is  whether  the  purpose  and  intent  of  the  parties  had  yet  reached 
0ach  a  stage  of  action  as  to  constitute  an  attempt  to  commit  burglary 
within  the  meaning  of  the  statute  defining  murder  in  the  first  degree. 
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Of  course,  if  they  had  entered  the  building,  and  while  there,  or  in  at- 
tempting to  escape,  had  killed  the  watchman,  although  in  self-de- 
fense, or  in  order  to  save  their  own  lives,  plainly  the  act  would  be 
murder  in  the  first  degree;  and  if  there  is  no  substantial  distinction 
between  that  case  and  the  one  at  bar,  then  it  must  follow  that  it 
was  properly  submitted  to  the  jury.  Whether  the  defendant  and 
his  associates  were  at  the  time  of  the  homicide  actively  engaged 
in  an  attempt  to  commit  a  felony,  within  the  meaning  of  the  stat- 
ute defining  murder,  is  a  question  that  seems  to  me  not  entirely 
free  from  doubt.  None  of  the  cases  cited  on  this  point  by  the 
learned  counsel  for  the  people  are  quite  like  this.  Some  of  them, 
it  is  true,  bear  a  close  resemblance  to  it,  while  others  differ  widely. 
In  none  of  them  was  the  question  involved  with  respect  to  what 
acts  constitute  an  'attempt  to  commit  a  felony'  within  the  meaning" 
of  the  statute  defining  murder:  People  v.  Lawton,  56  Barb.  126;. 
McDermott  v.  People,  5  Park.  C.  C.  104;  People  v.  Moran,  123  M.  Y.- 
254,  20  Am.  St.  Eep.  732,  25  N.  E.  412;  Mackesey  v.  People,  6  Park.. 
C,  C.  114;  Commonwealth  v.  Jacobs,  91  Mass.  274;  Commonwealth 
V.  McDonald,  59  Mass.  365.  The  proof  in  this  case  would  justify 
the  finding  that  the  defendant  and  his  associates  intended  to  com- 
mit some  burglary,  and  that  they  provided  themselves  with  tools 
for  committing  it,  but  whether  there  was  any  overt  act  to  carry 
out  the  design  is  not  so  clear.  But  assuming  that  there  was  evi- 
dence to  submit  to  the  jury  in  support  of  the  theory  that  the  de- 
fendant killed  the  deceased  while  engaged  in  the  attempt  to  commit 
a  felony,  we  must  also  hold  in  order  to  uphold  the  conviction  that 
there  was  evidence  to  support  the  charge  that  there  was  a  deliber- 
ate and  premeditated  design  on  the  part  of  the  defendant  to  effect 
the  death  of  the  person  killed.  Since  both  theories  were  submitted 
to  the  jury,  they  must  find  support  in  the  proofs,  and  as  there  was 
no  proof  to  show  that  the  defendant  fired  the  fatal  shot,  it  was 
necessary  to  show  that  the  whole  party  was  acting  in  concert  under 
an  agreement  or  conspiracy,  not  only  to  commit  a  felony,  but  to 
take  human  life  if  thought  necessary.  All  we  know  about  the  cir- 
cumstances immediately  preceding  the  homicide  is  based  upon  the 
statement  or  admissions  of  some  one  in  the  party,  testified  to  by 
Harris,  the  accomplice,  that  they  came  suddenly  upon  the  police- 
man, who  commanded  them  to  stop,  and  upon  the  refusal  to  do  so 
he  commenced  to  fire,  and  the  defendant's  party  returned  the  fire 
which  resulted  in  the  death.  The  question  arises  here  whether  the 
proof  was  suflicient  to  warrant  the  jury  in  finding  that  the  defend- 
ant killed  the  deceased  from  a  deliberate  and  premeditated  design 
to  effect  his  death.  If  it  was  not,  then  the  case  should  not  have 
been  submitted  to  the  jury  under  the  first  clause  of  the  statute  de- 
fining murder. 

"The  proof  in  the  case  does  not  show  that  the  party  had  any 
well-defined  plan  in  mind  when  they  left  Albany.  It  does  show,  or 
tend  to  show,  that  some  or  all  of  them  were  more  or  less  intoxicated, 
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and  while  that  doea  not  excuse  the  act  it  bears  upon  the  question 
of  intent,  deliberation  and  premeditation.  It  is  evident  enough  that 
they  were  not  professional,  or  at  least  skilled,  burglars,  since,  if 
they  were,  they  would  not  be  likely  to  trust  to  the  chance  of  procur- 
ing the  necessary  tools  for  their  purpose  at  the  place  where  their 
•operations  were  to  be  carried  on,  or  to  throw  away  the  crowbar  be- 
fore they  had  reached  the  building  that  they  had  designs  upon.  They 
were  criminals,  no  doubt,  of  some  grade  or  capacity,  but  the  whole 
transaction  from  beginning  to  end  tends  to  show  that  they  were 
of  an  inferior  order,  without  much  skill,  experience  or  ability.  They 
were  really  a  band  of  tramps,  probably  intoxicated,  bent  upon  some 
mischief,  but  precisely  what  it  was  it  is  very  difficult  to  gather 
from  the  proofs.  Aside  from  the  testimony  of  the  accomplice  as 
to  the  talk  among  themselves  there  is  as  much  reason  to  believe 
that  they  had  designs  upon  the  bank  or  any  other  building  in  the 
vicinity  as  upon  the  postoffice.  Since  there  is  no  proof  in  the  case 
to  identify  the  person  who  fired  the  fatal  shot,  the  defendant's  legal 
responsibility  for  the  homicide  must  rest  upon  the  fact  that  he  was 
one  of  a  party  that  had  entered  into  a  joint  agreement,  conspiracy 
or  confederacy  to  take  human  life  if  necessary  in  aid  of  some  com- 
mon criminal  design.  In  order  to  hold  the  defendant  responsible 
for  the  acts  or  statements  of  the  rest  of  the  party  or  any  ol  them 
the  proof  must  come  up  to  this  standard.  Passing  for  the  present 
the  question  whether  the  case  was  properly  submitted  to  the  jury  on 
the  theory  that  the  homicide  was  committed  while  the  defendant 
and  others  were  engaged  in  an  attempt  to  commit  a  felony  under 
such  circumstances  as  to  render  any  one  of  the  party  responsible 
for  the  acts  or  statements  of  the  others,  I  do  not  think  that  the 
evidence  was  sufficient  to  warrant  a  finding  that  the  killing  of  the 
deceased  was  the  result  of  a  deliberate  and  premeditated  design 
on  the  part  of  the  defendant  to  effect  his  death.  That  intent  and 
design  cannot,  upon  the  evidence,  be  imputed  either  to  the  defend- 
ant personally  or  to  any  confederacy  of  which  he  was  a  member. 

"The  evidence  certainly  warranted  the  jury  in  finding  that  the 
defendant  was  present  and  acting  with  his  associates,  and  that  they 
were  engaged  in  some  criminal  scheme  that  failed  of  execution,  but 
resulted  in  the  homicide.  This  policeman,  engaged  in  the  perform- 
ance of  his  duty,  met  his  death  bj  the  act  of  one  or  more  of  a  com- 
bination of  criminals,  and  courts  ought  not  to  be  astute  to  relieve 
any  of  them  from  the  punishment  which  the  law  prescribes  for  such 
a  wicked  act.  At  the  same  time  the  defendant  is  entitled  to  a  fair 
trial  and  to  the  benefit  of  the  rules  of  law  applicable  to  criminal 
procedure.  The  difficulty  with  the  case  is  that  we  cannot  affirm  the 
judgment  without  holding  that  the  proof  sustains  two  propositions 
of  fact  that  apparently  are  somewhat  in  conflict  with  each  other. 
The  one  is  that  the  defendant  killed  the  deceased  with  a  deliber- 
ate and  premeditated  design  to  effect  his  death,  or  counseled,  aided 
or  abetted  the  killing  with  a  like  desig^.     The  other  is  that,  without 
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any  design  to  effect  death,  he  killed  the  deceased  or  counseled,  aided 
or  abetted  the  killing  while  engaged  in  the  commission  of  a  felony. 
The  criminal  act  resulting  in  death  is  different  in  nature  and  char- 
acter under  the  two  provisions  of  the  statute,  and  while  the  people 
had  the  right  to  give  proof  under  the  indictment  of  all  the  facts', 
yet  when  the  proof  was  all  in  it  could  not  establish  both  proposi- 
tions. If  the  proof  tended  to  show  that  the  deceased  was  killed 
without  any  design  to  effect  death,  but  while  the  parties  were  en- 
gaged in  an  attempt  to  commit  a  felony,  it  necessarily  excluded  the 
theory  that  he  was  killed  from  a  deliberate  and  premeditated  design. 
It  would  seem  to  follow  that  the  case  should  have  been  submitted  to 
the  jury  on  one  theory  or  the  other,  and  not  upon  both.  But  while 
conceding  that  both  theories  should  have  been  established  by  proof, 
it  is  contended  that  both  were  properly  submitted  to  the  jury,  since 
half  the  jury  might  have  accepted  one  theory  and  the  other  half 
the  other  theoiy.  I  am  unable  to  appreciate  the  force  of  the  rea- 
soning in  support  of  this  proposition.  If  it  be  correct,  it  must  fol- 
low that  the  chances  of  a  conviction  are  very  much  improved  by 
the  introduction  of  various  theories  in  support  of  a  single  charge. 
If,  for  instance^  it  were  possible  for  the  prosecutor  to  try  the  case 
upon  a  dozen  theories'  and  a  single  juror  could  be  induced  to  as- 
sent to  each  theory,  the  whole  body  could  unite  in  a  verdict  of 
guilty,  although  no  one  theory  could  command  the  assent  of  more 
than  a  single  juror.  This  method  of  procedure,  with  all  respect, 
strikes  me  as  very  much  like  what  has  long  been  known  in  legisla- 
tive parlance  as  log-rolling,  the  art  of  which  consists  in  framing 
a  bill  v/ith  numerous  separate  or  independent  provisions,  none  of 
which  would  pass  upon  its  own  merits,  but  each  of  which  is  made 
attractive  enough  to  command  a  certain  number  of  votes,  which, 
being  unit6<l,  are  sufficient  to  pass  the  bill.  The  constitution  con- 
tains some  provisions  intended  to  suppress  this  vice  in  legislation, 
but  it  was  never  supposed  that  it  could  be  introduced  into  the  jury- 
room  and  applied  in  a  capital  case.  The  argument  in  favor  of  it 
ought  not  to  be  accepted  unless  the  reasons  and  authority  in  favor 
of  it  are  clear  and  conclusive,  and  I  am  bound  to  say  that  in  my 
opinion   they   are  not. 

"The  case  was  submitted  to  the  jury  upon  the  theory  that  there 
was  evidence  to  support  two  conflicting  propositions  of  fact,  namely, 
that  the  homicide  was  committed  from  a  deliberate  and  premedi- 
tated design  to  effect  the  death  of  the  person  killed  and  that  it 
was  committed  without  any  such  design  or  any  intent  to  effect  death, 
but  when  the  accused  was  engaged  in  an  attempt  to  commit  a  felony. 
"When  a  capital  case  is  submitted  to  a  jury  upon  two  different  the- 
ories concerning  the  facts,  the  evidence  must  be  of  such  a  character 
as  to  sustain  both.  If  either  theory  is  not  supported  by  evidence 
a  verdict  based  upon  the  whole  case  cannot  be  permitted  to  stand. 
Of  course,  a  homicide  may  be  committed  by  one  engaged  in  an  at- 
tempt to  commit  a  felony,  with  the  intent  to  kill  and  with  delibera- 
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tion  and  premeditation,  and  then  all  the  elements  constituting  mur- 
der in  the  first  degree  are  established,  but  in  this  case  all  we  know 
and  all  the  jury  could  know  concerning  the  circumstances  of  the 
shooting  ig  what  Harris,  the  accomplice,  says  that  some  one  of  the 
party  admitted  to  him  after  it  took  place,  and  that  was  that  the 
party,  when  walking  in  the  street,  came  upon  the  policeman  sud- 
denly and  unexpectedly  and  he  commenced  to  fire  at  them  and  then 
they  fired  at  him  and  the  fusilade  resulted  in  the  death  of  the  de- 
ceased. The  responsibility  of  the  whole  party  of  six  men  for  the 
death  of  the  person  killed  is,  upon  the  facts,  the  same  as  to  each 
one  of  them.  If  this  defendant  is  guilty  of  murder  in.  the  first 
degree,  so  are  all  the  others.  No  intent,  deliberation  or  premedita- 
tion can  be  imputed  to  the  defendant  that  is  not  to  be  imputed  to 
the  whole  body.  The  proof  must  show  that  at  some  appreciable 
space  of  time  prior  to  the  firing  of  the  fatal  shot  the  defendant  and 
his  associates,  confederating  together,  and  acting  in  concert,  formed 
a  deliberate  and  premeditated  design,  to  effect  the  death  of  the 
person  killed,  or  some  human  being:  People  v.  Wilson,  145  N.  Y. 
628,  40  X.  E.  392.  Considering  all  the  circumstances  of  this  case 
from  the  interview  between  the  parties  in  Albany,  the  journey  on 
the  freight  train,  the  arrival  at  Cobleskill,  the  condition  that  the 
party  were  in,  the  alleged  separation  of  two  of  them  from  the  rest 
when  the  crowbar  was  left  behind,  the  firing  when  the  deceased 
was  standing  on  a  platform  in  ^  front  of  a  store  upon  which  it  is  not 
claimed  Ihey  had  any  design,  or  intended  to  enter,  it  cannot,  1  think, 
be  said  that  there  was  such  proof  of  all  these  elements  of  murder 
in  the  first  degree  as  to  sustain  the  verdict.  The  identity  of  the 
person  who  fired  the  first  shot  is  an  important  element  in  the  de- 
termination of  the  question.  The  only  direct  proof  on  that  point 
is  to  be  found  in  the  testimony  of  the  accomplice  as  to  the  state- 
ment of  the  party  that  the  policeman  fired  first,  when  they  refused 
to  stop  and  then  they  returned  the  fire.  It  is  suggested  that  the 
jury  could  have  rejected  these  statements  as  untrue,  and  assuming 
that  they  could,  the  question  arises  what  could  they  have  substi- 
tuted in  its  place.  Nothing  except  the  theory  which  seems  to  me 
to  be  without  any  stipport  in  the  proof  at  all,  and  that  is  that  the 
defendant  or  some  one  in  the  party  of  which  he  was  one  tired  the 
first  shot.  That  proposition  must  be  made  out,  if  at  ail,  by  pure 
conjecture  and  speculation.  Certainly  no  one  can  say  that  it  is 
established  beyond  a  reasonable  doubt.  What  the  accomplice  testi- 
fied to  on  this  point  is  quite  as  reasonable  and  probable  as  anything 
else  that  he  said,  and  to  reject  it  without  anything  but  inference 
or  presumption  to  substitute  in  its  place  is  rather  an  extreme  prin- 
ciple to  apply  in  a  capital  case.  If  the  conviction  must  rest  upon 
the  fact  that  the  party  of  which  the  defendant  was  one  were  en- 
gaged in  an  attempt  to  commit  a  felony,  namely,  the  burglary  of 
the   postoffice,   that   proposition   is   not   fre«   from   doubt,     in   order 
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to  establish  it  within  the  meaning  of  the  statute,  there  must  be 
proof  of  something  more  than  the  intent  or  the  possession  of  some 
of  the  tools,  such  as  the  chisel  and  hatchet,  but  there  must  be  some 
overt  act,  such  as  an  actual  physical  interference  with  the  person 
where  robbery  and  larceny  from  the  person  is  intended,  or  some  phy- 
sical interference  with  the  house  or  building  when  burglary  ig  the 
subject:  People  v.  Moran,  123  N,  Y.  256,  20  Am.  St.  Kep.  732,  25  IM. 
E.  412;  Mulligan  v.  People,  5  Park.  C.  C.  105;  Cox  v.  People,  80  iN. 
y.  511,  517;  People  v.  Stites,  75  Cal.  570,  17  Pac.  693;  People  v. 
Phelps,  61   Hun,   115,   15   N.   Y.   Supp.  440. 

"In  this  case  there  is  proof  of  the  intention,  and  proof  that  the 
party  had  in  their  possession  some  of  the  instrumentalities  for  the 
commission  of  burglary,  even  after  the  crowbar  had  been  dropped 
out,  but  they  had  not  yet  arrived  at  the  building  and  had  made  no 
physical  attack  upon  it,  or  committed  any  overt  act  toward  enter- 
ing it.  Aside  from  the  fact  that  they  were  near  to  the  building,  they 
were  practically  in  the  same  position  that  they  were  when  they 
started  from  the  coalhouse,  or  the  shanty  near  the  railroad  track, 
On  the  whole  it  seems  to  me  that  the  case  is  too  close  and  doubtful 
to  warrant  us  in  affirming  the  conviction  upon  the  record  now  be- 
fore us.  If  we  are  to  believe  the  accomplice,  he  and  another  of 
the  party  threw  away  the  crowbar,  the  most  formidable  instrument 
that  the  party  had  to  break  into  a  building,  and  separated  from  the 
rest.  There  is  no  proof  of  any  act  on  the  part  of  the  defendant  or 
the  others  constituting  an  attempt  to  break  into  the  postoffice. 
Whatever  may  have  been  said  among  themselves  by  any  of  the 
party  as  to  their  purpose  or  intentions,  there  is  no  proof  that  the 
deceased  heard  or  knew  anything  about  it.  The  elements  that  con- 
stitute murder  in  the  first  degree  have  to  be  supplied  by  inferences 
and  presumptions  that  are  scarcely  permissible  in  a  capital  casO: 
Aside  from  the  testimony  of  the  accomplice  as  to  the  admission  by 
some  one  that  the  deceased  commenced  to  fire  first  and  that  the 
party  or  some  of  them  fired  in  return,  there  is  no  proof  of  the  facts 
and  circumstances  under  which  the  crime  was  committed.  Whether 
it  was  preceded  by  the  intent  to  kill  and  by  deliberation  and  pre- 
meditation, those  essential  elements  in  the  crime  of  murder  in  the 
first  degree,  is  a  matter  of  mere  inference,  which  in  this  case  is  little 
better  than  speculation.  These  elements  of  the  crime  were  not  es- 
tablished beyond  a  reasonable  doubt  in  my  opinion,  and  hence  thero 
should    be    a    new    trial." 


An  Unintentional  Homicide  in  the  commission  of  a  felony  may 
amount  to  murder  in  the  first  degree:  See  the  monographic  note  to 
Johnson  v.  State,  90  Am.  St.  Rep.  571-583.  And  if  an  indictment 
for  murder  in  the  first  degree  simply  charges  the  offense  as  will- 
ful, deliberate,  and  premeditated  evidence  is  admissible  to  show  that 
the  homicide  was  committed  in  the  perpetration  of  a  felony:  State 
V.  King,  24  Utah,  482,  91  Am.  St.  Rep.  808,  68  Pac.  418. 


600  American  State  Eeports,  Vol,  93,     [I^ew  York, 

What  Amounts  to  an  Attempt  to  Commit  a  Crime  is  the  subject  of 
a  monographic  note  to  People  v.  Moran,  20  Am.  St,  Kep.  741-748. 
See,  also,  State  v.  Lung,  21  Nev.  209,  37  Am.  St.  Eep.  505,  28  Pae. 
235;  People  v.  Gleason,  .^9  Cal.  359,  37  Am.  St.  Kep.  56,  33  Pac.  1111; 
People  V.  Lee  Kong,  95  Cal.  666,  29  Am.  St.  Eep.  165,  30  Pac.  800, 
An  attempt  has  been  made  when  the  opportunity  occurs,  and  the 
intending  perpetrator  has  done  some  act  tending  to  accomplish  his 
purpose,  though  he  is  baffled  by  an  unexpected  circumstance  or  con- 
dition: People  V.  Gardner,  144  N.  Y.  119,  43  Am.  St.  Kep.  741,  38 
N.    E.    1003. 

Counts  may  be  Joined  in  an  Indictment  to  meet  the  various  aspects 
in  which  the  evidence  may  present  itself;  and,  if  it  appear  tkat 
only  one  criminal  transaction  is  involved,  the  court  need  not  re- 
strict the  prosecution  to  a  particular  count:  Dill  v.  State,  35  Tex. 
Cr.  Eep.  240,  60  Am.  St.  Eep.  37,  33  S.  W.  126;  Porath  v.  State, 
90  Wis.  527,  4S  A.m.  St.  Eep.  954,  63  N.  W.  1061;  People  v.  Seaman, 
107  Mich.  848,  61  Am.  St.  Eep.  326,  65  N.  W.  203. 


LIVINGSTOlSr  V.  LIVINGSTON. 

[173  N.  Y.  377,  66  N.  E.  123.] 
DIVORCE— Appealable  Order.— An  order  changing  a  judgment 
of  divorce,  by  reducing  the  amount  of  alimony,  is  appealable,     (p. 
601.) 

CONSTITUTIONAL  LAW— Impairing  Contract,— A  Judgment 

is  not  a  contract  in  the  ordinary  sense  of  an  agreement  reached  be- 
tween persons,  and  it  is  in  that  sense  that  the  word  is  used  in  the 
federal  constitution,     (p.  603.) 

CONSTITUTIONAL  LAW— Vested  Eight.— A  Judgment  for 
Alimony,  as  a  vested  interest,  is  property,  of  which  the  legislature 
cannot  devest  the  plaintiff  by  a  subsequent  statute  authorizing  the 
courts  to  annul  or  modify  such  judgments  upon  the  application  of 
either  party,     (p.  604.) 

J.  Van  Vechten  Olcott,  for  the  appellant. 

Benjamin  Steinhardt,  for  the  respondent. 

^"^^  GEAY,  J.  This  was  an  application  by  the  defendant 
for  an  order  modifying  and  varying  the  direction  as  to  alimony, 
contained  in  a  judgment  which  had  dissolved  the  marriage  of 
the  parties.  The  application  was  granted  and  an  order  was 
made  changing  the  provisions  of  the  judgment  of  divorce,  by 
reducing  the  amount  of  alimony  ordered  to  be  paid  by  the  de- 
fendant to  the  plaintiff  from  four  thousand  dollars  to  three 
thousand  dollars  a  year.  This  order  was  reversed  by  the  appel- 
late division,  and  the  motion  for  the  modification  of  the  judg- 
ment was  denied;  whereupon  the  defendant  appealed  to  thLj 
court. 
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Within  the  authority  of  Wetmore  v.  Wetmore,  162  N.  Y.  503, 
56  N.  E.  997,  the  order  is  appealable  and  this  court  has  juris- 
diction to  review  the  determination  of  the  appellate  division. 
The  appeal  presents  a  question  of  law  as  to  the  validity  of  chap- 
ter 742  of  the  Laws  of  1900,  in  so  far  as  it  has  amended  section 
1759  of  the  Code  of  Civil  Procedure  by  permitting  the  court, 
upon  the  application  of  either  party  to  an  action,  in  which  a 
final  judgment  has  been  granted  dissolving  the  marriage  of  the 
parties  and  requiring  "the  defendant  to  provide  suitably  for  the- 
education  and  maintenance  of  the  children  of  the  marriage,  and 
for  the  support  of  plaintiff,  ....  at  any  time  after  final  judg- 
ment, whether  heretofore  or  hereafter  rendered,''  to  annul,  vary 
or  modify  such  a  direction.  The  amendment  was  in  making  the 
statute  apply  to  judgments  theretofore  rendered.  It  was  decided 
below  that  such  legislation  violated  the  constitutional  provision 
that  no  person  shall  ''^^  be  deprived  of  property  without  due 
process  of  law  (Const.,  art.  1,  sec.  6),  in  the  attempt  to  confer 
a  power  upon  the  court  to  annul,  or  vary,  valid  and  final  judg- 
ments theretofore  rendered. 

The  judgment  divorcing  these  parties  was  rendered  in  1892  ; 
it  decreed  the  custody  of  their  children  to  the  wife,  who  was 
plaintiff  in  the  action,  and  it  ordered  the  defendant  to  pay  her, 
during  her  lifetime,  the  sum  of  four  thousand  dollars  a  year,  in 
equal  monthly  payments  in  advance,  for  her  support  and  that 
of  the  children.  No  appeal  from  the  decree  was  prosecuted  by 
the  defendant,  and  it  contained  no  provision  reserving  to  the 
court  the  right  thereafter  to  alter  it;  nor  did  the  statute,  then 
in  force,  confer  any  such  power,  although  it  existed  where  the 
'  action  was  for  a  separation:  Code  Civ.  Proc,  sec.  1771. 

What  jurisdiction  the  courts  of  this  state  acquired  to  enter- 
tain actions  of  divorce  was  conferred  wholly,  by  statute  and 
their  powers  are  confined  to  such  as  are  expressed,  or  as  may 
be  incidental  to  the  exercise  of  the  jurisdiction  conferred: 
Walker  v.  Walker,  155  N".  Y.  77,  49  N.  E.  663.  Concededly, 
prior  to  this  amendment,  the  jurisdiction  of  the  court  termi- 
nated with  the  final  judgment  in  divorce  actions,  and  there  was 
neither  inherent  power  in,  nor  authority  conferred  by  the  code 
upon,  the  court  to  modify  the  judgment:  Kamp  v,  Kamp,  5^ 
N.  Y.  220;  Erkenbrach  v.  Erkenbrach,  96  N.  Y.  456.  In 
Walker  v.  Walker,  155  N.  Y.  77,  49  N.  E.  663,  the  order  in- 
creased the  amount  of  alimony  awarded  by  a  final  judgment  of 
divorce,  which  was  lacking  in  any  provision  reserving  the  power 
to  change  it,  and  the  dispussion  in  thi?  e-iir.'  rolnted  to  tli(;  ef- 
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fe-ct  of  the  section  of  the  code,  at  that  time  (1897),  in  permit- 
ting the  court,  after  a  final  judgment,  to  annul,  vary,  or  mod- 
ify it,  in  its  direction  for  the  payment  of  alimony.  The  argu- 
ment was  that  the  statute  was  remedial  and,  therefore,  should 
be  given  a  liberal  and  retroactive  effect,  and,  while  the  denial 
■of  the  contention  was  placed  upon  the  ground  that  nothing  in- 
dicated a  legislative  intent  to  affect  judgments  already  entered, 
•Judge  Martin,  in  his  opinion,  added  the  significant  remark  that 
"if  the  doctrine  ^^^  contended  for  was  sustained,  it  would  ap- 
ply to  the  reduction  of  alimony  in  judgments  existing  when  the 
amendments  were  adopted,  as  well  as  to  its  increase.  If  such 
an  effect  was  given  to  them,  their  constitutionality  might  well 
be  doubted,  as  they  might  affect  the  vested  rights  of  a  party." 

The  argument  now  made  is  that  the  provision  for  alimony 
^'does  not  constitute  a  vested  right  belonging  to  the  wife";  be- 
cause, as  I  understand  the  contention,  alimony,  being  incidental 
to  the  granting  of  a  divorce,  is  within  the  discretionary  power 
-of  the  court  to  vary,  according  to  the  altered  circumstances  of 
the  parties,  and  is  but  the  wife's  "mere  potential  expectant 
right"  to  the  particular  payments  as  they  become  due.  It  seems 
to  me  that,  in  such  an  argument,  sight  is  utterly  lost  of  the  na- 
ture of  a  decree  awarding  alimony,  or  of  the  right,  which  ac- 
<3rues  to  the  wife,  as  the  result  of  an  adjudication  by  the  court , 
when,  in  divorcing  the  parties  from  their  respective  marital  ob- 
ligations, it  fixes  the  alimony  to  be  paid  by  the  husband.  The 
marriage  relation  has  been  terminated  by  the  decree.  The  wife 
has  no  future  rights,  and  the  husband  is  under  no  future  obli- 
•gations,  such  as  are  founded  upon,  or  spring  out  of,  the  marriage 
relation.  Judge  Finch  observed  in  Matter  of  Ensign,  103  N. 
Y.  284,  57  Am.  Eep.  717,  8  N.  E.  544,  that,  "the  court  is  au- 
thorized to  give  by  its  decree,  in  the  form  of  an  allowance,  a 
just  and  adequate  substitute  for  the  right  of  the  innocent  wife, 
which  the  decree  cuts  off  and  forbids  in  the  future."  By  the 
•decree,  in  this  action,  the  obligation,  before  resting  upon  the 
husband  for  the  support  and  education  of  the  children  and  for 
the  support  of  his  wife,  was  changed.  It,  thereafter,  was  made 
to  rest  upon  the  wife  and  the  decree  adjudged  that  the  husband 
■should  pay  to  her  a  certain  fixed  sum  of  money  in  a  certain 
manner,  in  lieu  of  his  previous  obligation.  The  judgment  de- 
fined and  created  a  new  obligation  on  his  part,  and  as  the  amend- 
ment of  the  statute  necessarily  affected  the  wife's  right  to 
compel  exact  performance  and  bore  upon  the  obligation,  to  her 
possible  injury,  it  was  obnoxious  to  the  constitutional  prohibi- 
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tion.  It  would  be  absurd  to  call  it  remedial  as  affecting  merely 
a  ^**^  remedy  upon  the  decree.  Even  then,  it  would  violate  a 
substantial  right  of  the  plaintiff.  It  was,  however,  in  fact, 
the  impairment  of,  or  interference  with,  a  vested  right  conferred 
•by  a  final  judgment.  The  plaintiff's  protection  in  the  enjoy- 
ment of  her  right  under  the  decree  is  not,  necessarily,  referable 
"to  the  prohibition  in  the  federal  constitution  against  the  impair- 
ment of  the  obligations  of  contracts.  It  is  not  at  all  necessary, 
for  the  plaintiff's  purposes,  that  the  judgment  of  divorce  should 
be  deemed  a  contract.  A  judgment  is  not  a  contract,  in  the 
•ordinary  sense  of  an  agreement  reached  between  persons,  to 
whose  terms  their  mutual  assent  has  been  given,  and  it  is  in  that 
sense  that  the  word  is  used  in  the  federal  constitution :  Louisi- 
ana V.  Mayor  of  New  Orleans,  109  TJ.  S.  285,  3  Sup.  Ct.  Rep. 
211.  A  judgment  creates  an  obligation  of  the  highest  nature 
know  to  the  law,  and  it  is  enforceable  against  the  judgment 
debtor,  as  upon  his  promise  to  perform  it;  but  that  promise 
is  only  implied  by  law.  The  obligation  is  imposed;  it  is  not 
assumed  voluntarily.  But  a  final  judgment  creates  and  vests 
substantial  rights,  and,  if  the  statute  were  allowed  this  retro- 
active effect,  a  new  stipulation  would  be  imported  into  it,  in 
effect,  that  the  defendant's  obligation  might  be  changed  upon 
showing  subsequently  occurring  facts. 

In  Louisiana  v.  Mayor  of  New  Orleans,  109  U.  S.  285,  3  Sup. 
Ct.  Eep.  211,  where  it  was  held  that  a  judgment  of  damages 
recovered  for  a  tort  was  not  a  contract  in  the  constitutional 
sense,  Mr.  Justice  Bradley,  in  his  opinion,  takes  occasion  to  say 
of  it,  that  "it  is  founded  upon  an  absolute  right  and  is  as  much 
an  article  of  property  as  anything  else  that  a  party  owns,  and 
the  legislature  can  no  more  violate  it,  without  due  process  of 
law,  than  it  can  other  property."  In  Gilman  v.  Tucker,  128  N. 
Y.  190,  26  Am.  St  Rep.  464,  28  N.  E.  1040,  Chief  Judge  Ru- 
ger,  delivering  the  opinion  of  this  court,  said :  "We  must  bear 
in  mind  that  a  judgment  has  here  been  rendered  and  the  rights 
flowing  from  it  have  passed  beyond  the  legislative  power,  either 
directly  or  indirectly,  to  reach  or  destroy.  Affer  adjudication 
the  fruits  of  the  judgment  become  rights  of  property.  These 
rights  became  vested  by  the  action  of  the  court  and  were  thereby 
graced  beyond  the  ^®^  reach  of  legislative  power  to  affect."  So 
fixed  and  so  inviolate  are  the  rights  secured  by  a  judgment  that 
any  legislation  which  attempts  to  deprive  a  party  of  their  abso- 
lute enjoyment  must  be  condemned.  It  has  been  quite  recently 
held,  in  accordance  with  a  line  of  authorities,  that  legislation 
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conferring  a  right  to  appeal  from  a  judgment,  which,  accord- 
ing to  existing  law,  had  become  final,  was  violative  of  section 
6  of  article  1  of  the  state  constitution,  as  depriving  a  party  of 
liis  property  in  a  vested  right  conferred  By  the  judgment :  Ger- 
mania  Sav.  Bank  v.  Village  of  Suspension  Bridge,  159  N.  Y. 
362,  54  N.  E.  33;  and  see  Burch  v.  Newbury,  10  N.  Y.  374. 
It  is  the  peculiar  privilege  enjoyed  by  the  citizens  of  this  coun- 
try that  the  legislative  body  is  not  above  the  law  and  that  its 
powers  are  prescribed  and  limited  by  a  written  constitution. 
Their  lawful  contracts  are  beyond  legislative  interference,  and 
they  may  not  be  deprived  of  their  vested  rights  without  due 
process  of  law.  They  are  secure  against  an  arbitrary  exercise 
of  governmental  power,  which  is  unrestrained  by  the  established 
principles  of  private  rights.  The  judgment  in  this  case,  in  de- 
termining that,  for  cause,  the  marriage  should  be  dissolved, 
also  determined  with  equal  finality  that  the  defendant,  while 
released  from  the  general  duty,  or  liability,  which  he  had  been 
imder,  thould  pay  a  fixed  sum  during  the  plaintiff's  life.  Can 
it  reasonably  be  doubted  that  a  right  was  vested  in  the  plaintiff 
to  the  receipt  of  the  annual  sums,  which  the  judgment  adjudged 
the  defendant  should  pay?  As  Judge  Cullen  well  expressed  it, 
in  his  dissenting  opinion  at  the  appellate  division,  in  Walker  v. 
Walker,  21  App.  Div.  226,  47  N.  Y.  Supp.  518,  "the  plaintiff, 
prior  to  the  decree,  had  a  right  of  support;  by  her  divorce  she 
lost  that  right,  and  in  substitution  for  it  acquired  a  new  right, 
a  judgment  requiring  the  payment  to  her  of  a  specific  sum  of 
money.'*'  That  right,  as  a  vested  interest,  is  property,  which 
the  legislature  is  powerless  to  devest  her  of.  If  the  interest  is, 
as  it  is  claimed,  an  expectant  one,  in  the  sense  that  the  obliga- 
tion of  the  defendant  was  a  continuing  one  to  pay  alimony  in 
the  future,  nevertheless,  the  interest  was  one  fixed  by  the  judg- 
ment and  was  not  a  mere  contingency.  **'*  It  was  not  a  capac- 
ity to  acquire  a  right  to  the  payment  of  money ;  it  was  a  right 
fixed  by  the  judgment,  and  hence  vested  in  the  plaintiff.  I 
think  enough  has  been  said,  in  connection  with  the  careful  and 
elaborate  opinion  of  Mr.  Justice  Ingraham,  at  the  appellate  divi- 
sion, to  warrant  me  in  advising  the  affirmance  of  the  order  ap- 
pealed from,  with  costs. 

O'Brien,  J.,  Dissented.  The  substance  of  his  opinion  is  here  g^ven. 
The  statute  in  question  "reads  as  follows:  'The  court  may,  in  the 
final  judgment  dissolving  the  marriage,  require  the  derendant  to 
provide  suitably  for  the  education  and  maintenance  of  the  children 
of  the  marriage,  and  for  the  support  of  the  plaintiff,  as  justice  re- 
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<juirear,  having  regard  to  the  circumstances  of  the  respective  parties; 
and  may,  by  order,  upon  the  application  of  either  party  to  the  ac- 
tion, and  after  due  notice  to  the  other,  to  be  given  in  such  manner 
as  the  court  shall  prescribe,  at  any  time  after  final  judgment, 
-whether  heretofore  or  hereafter  rendered,  annul,  vary  or  modify 
such  a  direction.  But  no  such  applications  shall  be  made  by  a  de- 
fendant unless  leave  to  make  the  same  shall  have  been  previously 
granted  by  the  court  by  order  made  upon  or  without  notice  as  the 
•court  in  its  discretion  may  deem  proper,  after  presentation  to  the 
■court  of  satisfactory  proof  that  justice  requires  that  such  an  appli- 
cation should  be  entertained.'  The  precise  question  is  whether  the 
legislature  has  the  power  to  authorize  the  courts  to  review  and  re- 
adjust provisions  in  a  judgment  for  divorce,  entered  prior  to  the 
amendment,  concerning  the  amount  of  alimony  when  it  appears  that 
the  circumstances  and  financial  condition  of  the  parties  have  changed 
«o  that  the  wants  of  the  wife  are  less  and  the  ability  of  the  husband 
to  pay  has  been  reduced  from  twelve  thousand  dollars  to  a  little 
•over  four  thousand  dollars.  The  plaintiff  has  remarried  and  has  a 
biisband  able  and  willing  to  support  her,  and  the  defendant  re- 
married in  another  state  and  now  has  his  second  wife  and  four  chil- 
dren to  Support  in  the  city  of  New  York 

"We  have  before  us  the  case  of  a  woman  who  is  entitled  to  be 
supported  by  two  husbands  and  a  man  who  is  bound  to  support  two 
wives,  and  it  has  been  solemnly  decided  that  there  is  no  power  in 
any  department  of  the  government  under  which  the  parties  live, 
nor  in  all  of  its  departments  together,  to  change,  mitigate  or  modify 
this  situation  in  the  slighest  particular." 

There  are  only  two  constitutional  provisions  that  can  apply  to 
the  case.  The  first  is  that  part  of  the  federal  constitution  which 
forbids  any  law  impairing  the  obligation  of  contracts.  "The  mind 
is  at  once  set  upon  the  inquiry  to  find  out  what  contract  had  been 
impaired  in  this  case,  who  the  parties  are  that  made  it,  and  how 
it  is  evidenced.  Of  course,  there  can  be  no  contract  without  parties, 
and  if  any  contract  was  made  at  all  it  must  have  been  made  between 
the  plaintiff  and  the  defendant,  and  the  only  evidence  of  it  is  the 
provision  in  the  decree  of  divorce  whereby  it  is  said  the  defendant 
contracted  to  pay  to  the  plaintiff  four  thousand  dollars  annually 
during  her  life.  That,  of  course,  is  nothing  but  a  pure  fiction.  The 
parties  certainly  did  enter  into  a  contract  of  marriage  with  each 
other,  and  while  that  is  admitted  to  be  the  most  important  and 
binding  of  all  contracts,  no  on©  ever  claimed  that  the  legislature 
or  the  court  violated  any  provision  of  the  constitution  in  dissolving 
it.  The  contention  is  that  the  court,  in  dissolving  the  marriage 
with  one  breath,  in  the  next  created  a  new  contract  which  is  in- 
dissoluble, and  that  is  the  obligation  of  the  defendant  to  pay  to 
the  plaintiff  a  reasonable  sum  out  of  his  estate,  and  that  sum  was 
found  to  be  at  that  time  four  thousand  dollars  a  year.  Alimony 
is  the  support  which  the  court  decrees  in  favor  of  the  wife  as  a 
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substitute  for  the  common-law  right  of  marital  support.  No  one 
denies  the  power  to  deprive  the  wife  of  that  common-law  right  for 
any  fault  on  her  part  that  the  legislature  may  judge  to  be  Sufficient^ 
but  it  seems  that  the  substitute  under  the  decree  is  more  sacred 
and  unchangeable  than  the  original  right  which  she  acquired  by 
the  maniage,  since  the  latter  may  be  affected  by  legislation,  while 
the  former  cannot  be":  Citing  and  reviewing  O'Brien  v.  Young,  95 
N,  Y.  428,  47  Am.  Eep.  64;  Eemington  Paper  Co.  v.  O 'Dougherty^ 
32  Hun,  255,  affirmed  in  96  N.  Y.  666;  Gutta  Percha  etc.  Mfg.  Co. 
V.  Mayor  of  Houston,  108  N.  Y.  276,  2  Am.  St.  Eep.  412,  15  N.  K. 
402;  Louisiana  v.  Mayor  of  New  Orleans,  109  U.  S.  285,  3  Sup.  Ct. 
Eep.  211;  Chase  v.  Curtis,  113  U.  S.  464,  5  Sup.  Ct.  Eep.  554;  May- 
nard  v.  Hill,  125  U.  S.  195,  8  Sup.  Ct.  Eep.  723;  Hunt  v.  Hunt,  131 
IT.  S.,  Appendix,  165.  Dismissing  the  contention  that  the  provision 
for  alimony  was  a   contract,  Judge   O'Brien   continued: 

"The  only  other  conceivable  ground  that  the  statute  in  question 
can  be  assailed  as  violative  of  the  constitution  must  be  that  it  de- 
prives the  plaintiflE  of  her  property  without  due  process  of  law. 
That  contention  implies  that  this  incidental  provision  in  a  judgment 
of  divorce  which  the  law  and  the  courts  might  grant  or  deny  at 
pleasure  is  property.  It  cannot  be  sold  or  transferred  or  bequeathed 
by  will  or  pass  to  next  of  kin  in  case  of  intestacy.  It  has  no  more 
of  the  attributes  of  property  than  the  common-law  right  to  marital 
support,  for  which  it  is  an  imperfect  STibstitute.  It  must  be  ap- 
parent that  from  the  general  nature  and  character  of  alimony  and 
its  limitations  that  it  is  taken  out  of  the  general  law  of  property. 
It  is  a  creation  of  equity,  and  a  statute  that  empowers  courts  of 
equity  to  administer  it  or  reduce  or  modify  it  as  to  amount  or  other 
wise  as  changed  conditions  and  circumstances  may  require  in  order 
to  do  equity  between  the  parties,  violates  none  of  the  guaranties 
of  the  constitution  for  the  protection  of  property.  Will  it  be  con- 
tended for  a  moment  that  a  woman  who  has  procured  a  divorce  with 
a  large  allowance  of  alimony  and  who  thereafter  conducts  herself 
morally  so  as  to  become  a  public  scandal,  has  secured  such  a  prop- 
erty right  in  the  allowance  that  no  power  on  earth  can  modify  it,, 
simply  because  the  decree  was  entered  prior  to  the  enactment  of 
the  statute  in  question?  Has  she  acquired  such  an  absolute  right 
to  the  allowance  that  the  husband  must  keep  on  paying  it,  although 
he  has  lost  all  his  property  and  the  judgment  virtually  sends  him 
to  the  poorhouset  To  argue  that  there  is  no  human  power  capable 
of  mitigating  or  modifying  such  a  situation  is  to  my  mind  a  most 
astonishing  proposition,  and  yet  it  is  the  logical  result  of  the  plain- 
tiff's contention  in  this  ease.  It  is  true  that  no  one  charges  the 
plaintiff  with  even  the  slightest  impropriety,  but  it  is  quite  conceiv- 
able that  such  a  case  may  arise,  and  it  is  mentioned  here  only  to 
test  an  argument  that  seems  to  me  to  be  infected  with  a  fundamen- 
tal error.     The  truth  is  that  neither  a  marriage  nor  a  judgment  of 
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divorce  or  any  of  its  incidents  is  property  within  the  meaning  of 
the  constitution:  Bishop  on  Marriage,  Divorce,  and  Separation, 
sees.  1430,  1434.  Nothing  would  seem  to  be  more  reasonable  than 
the  proposition  that  the  state,  which  once  exercised  the  power  to 
grant  divorces,  with  or  without  alimony,  by  special  acts,  a  power 
which  it  could  again  resume,  has  still  power  enough  left  to  enact 
the  section  of  the  code  referred  to  as  it  now  stands.  It  may  take 
the  property  of  the  citizen  by  the  taxing  power  to  any  extent.  It 
may  surround  him  with  police  regulations  by  day  and  by  night  that 
restrict  his  liberty  and  aflfect  his  property,  but  it  seems,  from  the 
argument  of  the  learned  counsel  for  the  plaintiff,  that  there  is  one 
thing  that  the  state  cannot  touch,  even  to  promote  justice,  and  that 
is  a  woman's  alimony  when  the  judgment  is  more  than  three  years 
old.  It  has  been  often  held  that  the  courts  have  inherent  power  to 
open  judgments  and  grant  new  trials  for  newly  discovered  evidence, 
and  this  is  done  long  after  the  judgment  has  been  entered  and  even 
after  it  had  been  affirmed  in  this  court  and  become  final.  The  limit 
of  time  within  which  this  may  be  done  is  a  matter  that  rests  in 
the  discretion  of  the  court.  It  has  never  been  held  or  seriously  sug- 
gested that  the  exercise  of  this  power  invaded  any  constitutional 
immunity  or  disturbed  any  vested  right,  and  yet  it  is  a  much 
broader  power  than  that  expressly  conferred  upon  the  court  by  the 
statute  in  question  since  the  latter  permits  the  court  only  to  modify 
the  judgment  with  respect  to  the  alimony  and  then  only  upon  new 
facts  and  conditions  arising  subsequent  to  the  entry  of  the  judg- 
ment. It  is,  I  think,  quite  safe  to  say  that  it  has  never  been  held 
that  a  provision  in  a  judgment  of  divorce  granting  alimony  was 
either  a  contract  or  property  within  the  meaning  of  the  constitu- 
tion." 

Parker,   C.   J,,   Martin   and   Cullen,    JJ,,    concur    with     Gray,  J.; 
Haight  and  Vann,  JJ.,  concur  with  O'Brien,  J. 


Alimony. — On  the  authority  of  courts  to  modify  decrees  of  ali- 
mony, see  Reinhard  v,  Eeinhard,  96  Wis,  555,  65  Am.  St.  Kep.  66, 
71  N.  W.  803;  Bassett  v,  Bassett,  99  Wis,  344,  67  Am.  St.  Rep.  863, 
74  N.  W.  780;  Howell  v,  Howell,  104  Cal,  45,  43  Am.  St.  Kep.  70, 
37  Pac.  770;  Cole  v.  Cole,  142  111.  19,  34  Am.  St.  Eep.  56,  31  N.  K 
109;  Stillman  v.  Stillman,  99  111.  196,  39  Am.  Rep.  21;  Bauman  v. 
Bauman,  18  Ark.  320,  68  Am.  Dec.  171. 

Contracts,  within  the  meaning  of  the  constitutional  provision  pro- 
hibiting the  impairment  of  contracts,  are  voluntary  agreements  of 
minds  upon  sufficient  consideration  to  do  or  not  to  do  certain  things: 
Ladd  V.  Portland,  32  Or.  271,  67  Am.  St.  Rep,  526,  51  Pac,  654,  A 
judgment  is  not  a  contract  in  the  sense  of  any  engagement  of  the 
parties  with  each  other:  Anglo-American  Prov.  Co.  v.  Davis  Prov. 
Co.,  169  N.  Y.  506,  88  Am.  St.  Rep.  608,  62  N.  E.  587. 
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GATES  V.  DUDGEON". 

[173  N.  Y.  426,  66  N.  E.  116.] 

EXECUTOR'S  DELEGATION  OF  POWEE  under  a  Will.— 
An  executor  or  trustee,  to  whom  a  power  has  been  given  by  a  will, 
may  not  delegate  his  judgment  and  discretion  in  the  execution  of 
■the  power,  but  having  exercised  his  judgment  and  discretion,  he 
may  delegate  the  performance  of  his  determination,     (p.  609.) 

CONTRACT  BY  XETTER  for  Sale  of  Land.— Where  an  attor- 
ney of  the  purchaser  of  real  estate,  at  the  latter 's  request,  writes 
•to  the  trustee  of  the  property,  offering  to  take  it  at  the  price  fixed 
by  him  at  previous  interviews  with  the  purchaser,  and  pay  cash 
upon  delivery  of  the  trustee's  de«d,  without  warranty,  title  to  be 
"taken  in  the  name  of  an  agent,  which  letter  the  attorney  for  the 
"trustee  answers  at  his  request,  stating  that  the  property  is'  held  by 
adverse  possession  only,  but  that  if  the  purchaser  is  satisfied  with 
the  title  he  will  make  the  usual  trustee's  deed  without  warranty, 
"to  which  letter  the  attorney  of  the  purchaser  replies  that  those 
"terms  the  purchaser  wishes  him  to  accept,  and  that,  assuming  the 
-consideration,  as  to  which  the  letter  was  silent,  is  the  same  as  previ- 
ously named,  the  terms  as  to  it  are  accepted  on  behalf  of  the  pur- 
•chaser,  the  contract  is  complete,  and  cannot  be  revoked  by  a  sub- 
•Bequent  letter  of  the  trustee,     (p.  614.) 

David  C.  Bennett,  Jr.,  for  the  appellant. 

Daniel  P.  Hays  and  Ealph  Wolf,  for  tlie  respondent. 

'^^  HAIGHT,  J.  The  order  of  reversal  does  not  state  that 
"the  reversal  was  upon  the  facts.  We  must,  therefore,  assume 
that  the  facts  as  found  by  the  trial  court  remain  undisturbed 
and  that  the  reversal  was  upon  the  law:  Code  Civ.  Proc,  sec. 
1338. 

This  action  was  brought  to  compe-l  the  specific  performance  of  a 
contract  for  the  sale  of  real  estate.  The  trial  court  has  found 
as  facts  that  Messrs.  Hays,  Greenbaum  &  Hershfield  were  the 
duly  authorized  attorneys  for  the  defendant  and  that  the  defend- 
ant authorized  his  said  attorneys  to  execute  a  contract  for  the 
sale  of  the  property  in  question.  It  was  further  found  as  a  fact 
that  the  said  attorneys,  on  behalf  of  the  defendant,  "promised 
»nd  agreed  to  sell  to  the  plaintiff,  the  said  real  property  de- 
scribed in  the  complaint  herein  for  the  sum  of  three  thousand 
dollars,  and,  in  consideration  of  the  said  promise  by  the  said 
defendant,  the  said  plaintiff  promised  and  agreed  to  purchase 
the  said  premises  at  the  said  «um  of  three  thousand  dollars. 
And  it  was  mutually  promised  and  agreed  by  and  between  the 
-eaid  plaintiff  and  the  said  defendant  that  the  deed  for  said 
premises  should  be  delivered  and  possession  of  the  said  premises 
i)e  given  by  the  said  defendant  and  .the  consideration  paid  by 
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the  said  plaintiff  as  soon  as  the  arrangements  could  be  made 
thereto  by  the  attorneys  for  the  respective  parties."  It  was 
further  found  as  a  fact  that,  after  the  making  of  the  above- 
mentioned  contract,  the  defendant  gave  notice  to  the  plaintiff 
that  he  would  not  fulfill  said  agreement  and  would  not  deliver 
the  deed  nor  the  possession  of  the  premises.  The  court  found, 
as  conclusions  of  law,  that  the  agreement  set  forth  constitutes 
a  good  and  valid  contract  for  the  purchase  and  sale  of  the  real 
property  described  in  the  complaint;  that  there  was  a  note  or 
memorandum  of  the  contract  in  writing  expressing  the  consid- 
eration, subscribed  by  the  lawfully  authorized  agent  of  the 
grantor,  sufficient  to  prevent  the  contract  from  being  void  un- 
der the  provisions  of  section  234  of  the  Eeal  Property  Law,  or 
any  other  similar  provision  of  law,  and  that  there  was  a  breach 
of  the  contract  on  the  part  of  the  defendant.  Judgment  was  di- 
rected in  favor  of  the  plaintiff  for  the  specific  performance  of 
the  contract. 

'*^**  It  is  now  contended  on  behalf  of  the  respondent  that  the 
order  of  reversal  should  be  sustained,  for  the  reason  that  the 
defendant,  who  was  contracting  as  the  executor  under  a  power 
given  by  the  will  of  Eichard  Dudgeon,  deceased,  could  not  del- 
egate the  personal  trust  and  confidence  imposed  upon  him  by 
the  testator,  and  that,  therefore,  the  contract  made  by  his  at- 
torneys was  void.  The  case  relied  upon  to  sustain  his  conten- 
tion is  that  of  Newton  v.  Bronson,  13  N.  Y.  587,  593,  67  Am. 
Dec.  89,  The  rule,  doubtless,  is  correctly  stated  by  Denio, 
chief  judge,  in  that  case.  An  executor  or  trustee,  to  whom  a 
power  has  been  given  by  a  will,  may  not  delegate  his  judgment 
and  discretion  in  the  execution  of  the  power,  but  having  exor- 
cised the  judgment  and  discretion  with  which  he  has  been  in- 
vested, we  know  of  no  authority  which  prohibits  him  from  del- 
egating to  others  the  performance  of  his  determination  in  regard 
thereto.  The  power  of  executors  and  trustees  to  delegate  to  this 
extent  seems  to  be  sanctioned  by  Chief  Judge  Denio  in  the  case 
alluded  to.  In  the  discussion  of  this  question  he  says:  "]t  is 
urged  by  the  defendant's  counsel  that  the  contract  of  sale  is 
void,  for  the  reason  that  it  was  made  by  an  agent  of  the  defend- 
ant, according  to  the  maxim  'Delegatus  non  potest  delegare.' 
The  rule  of  law,  no  doubt,  is  that  a  power  of  this  kind  is  a  per- 
sonal trust  and  confidence,  which  cannot  be  committed  to  any 
other  than  the  grantee  or  donee  of  the  power:  Berger  v.  Duff, 
4  Johns.  Ch.  369.     Besides  this  difficulty  the  defendant,  in  hia 
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answer,  denies  that  the  agents  who  executed  in  his  name  the 
contract  which  the  plaintiff  seeks  to  enforce,  had  any  authority 
in  fact  from  him  to  execute  it,  and  the  plaintiff  has  failed  to 
show  any  power  of  attorney  or  other  express  authority  from 
him  to  them.  The  last  objection  is  fully  overcome  by  the  am- 
ple and  repeated  acts  of  acknowledgnient  and  ratification  by 
the  defendant  of  the  contract  in  question  in  writing  as  well  as" 
by  parol.  The  evidence  upon  this  point  was  quite  sufficient  to 
enable  the  court  to  decide  that  the  agents  were  authorized  by 
parol  to  execute  the  contract  and  the  parol  authority  under  our 
gtatute  and  under  the  statute  of  Illinois,  which  is  identical  ^^^ 
in  its  provisions,  would  be  sufficient.  The  contract  must  be  in 
writing,  but  where  it  is  signed  by  an  agent,  the  power  to  exe- 
cute may  be  by  parol,"  citing  numerous  authorities.  Again  he 
says:  "The  reason  of  the  maxim  'Delegatus  non  potest  dele* 
gare,'  however,  is  that  in  the  case  to  which  it  applies  the  first 
constituent  is  a  right  to  the  personal  judgment,  care  and  skill 

of  his  agent In  determining  upon  one    or    the    other 

course  he  brought  into  exercise  those  personal  qualifications  on 
account  of  which  he  is  presumed  to  have  been  selected  by  the 
testator.  The  law  does  not  allow  him  to  commit  the  power  with 
which  he  is  intrusted  to  another,  for,  perhaps,  that  other  would 
bind  the  estate  to  a  transaction  which  the  former  might  not 
have  considered  advantageous  and  safe  if  he  had  acted  directly 
upon  it.  The  reason  fails  where  the  person  actually  intrusted 
with  the  authority  has  with  the  full  knowledge  of  the  facts  rat- 
ified the  act  of  one  who  assumed  to  act  as  his  agent."  It  would 
seem,  therefore,  that  if  the  executor  or  trustee,  with  full  knowl- 
edge of  the  facts,  should  ratify  the  act  of  his  agent  or  of  the  per- 
son acting  for  him  as  agent,  he  could  in  the  first  instance  after 
exercising  his  own  judgment  and  discretion  upon  the  proposed 
contract  authorize  an  agent  to  carry  it  into  execution.  That  is 
precisely  what  was  done  in  this  case.  The  plaintiff,  through 
his  attorney,  under  date  of  May  3,  1901,  addressed  a  letter  to 
the  defendant,  in  which  he  offered  to  purchase  the  property  in 
question  for  a  sum  specified.  The  defendant  concedes  that  he 
received  that  letter  and  that  he  took  it  to  his  attorney  and  told 
him  that  his  title  rested  on  adverse  possession,  and  on  being 
advised  by  his  attorney  that  he  should  ascertain  whether  the 
proposed  purchaser  would  take  that  kind  of  a  title,  he  left  the 
letter  with  his  attorney,  directing  him  to  make  answer  thereto. 
Other  evidence  was  produced  on  behalf  of  the  plaintiff  tending 
to  show  that  the  defendant  had  himself  exercised  his  own  judg- 
ment in  determining  the  amount  for  which  the  premises  should 
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be  sold,  and  that  he  had  authorized  his  attorneys,  Messrs.  Hays, 
Greenbaum  &  Hershfield,  to  close  the  transaction.  We,  there- 
fore, conclude  that  the  power  delegated  to  his  attorneys  did  not 
'*^^  involve  his  judgment  and  discretion  and  that,  therefore,  the 
contract  entered  into  by  them  for  him  was  valid. 

It  is  further  contended  on  behalf  of  the  respondent  that  there 
was  no  valid  contract  entered  into  by  him  or  his  attorneys  to 
sell  the  property  described  in  the  complaint.  There  was  no  for- 
mal written  contract.  What  there  is  of  the  transaction  is  dis- 
closed by  the  letters  that  passed  between  the  parties.  The  first 
of  these  letters,  as  we  have  seen  bears  date  May  3,  1901,  and 
was  written  by  Mr.  Tappan,  the  attorney  for  the  plaintiff,  and 
is  addressed,  to  Mr.  Dudgeon,  the  defendant.  From  it  it  appears 
that  the  plaintiff  and  defendant  had  had  previous  oral  conver- 
sations with  reference  to  the  purchase  of  this  property.  In  it 
he  £ays : 

"Mr.  Charles  0.  Gates  has  asked  me  to  write  you  and  say  that 
he  accepts  your  terms  for  the  sale  of  the  meadow  and  beach 
property  which  you  hold  as  trustee,  west  of  Peacock  lane  and 
east  of  the  Jacob  property,  or  in  other  words,  without  going 
into  a  full  description,  the  premises  which  you  and  he  have 
been  talking  about  for  the  past  few  months.  I  understand  and 
Mr.  Gates  understands  that  your  terms  are  three  thousand  dol- 
lars, cash  on  delivery  of  deed;  said  deed  to  be  a  usual  trustee's 
deed  without  warranty.  We  shall  take  the  deed  quite  soon,  but 
if  you  would  like  to  have  us  sign  a  regular  contract  in  regular 
form,  we  shall  be  glad  to  do  so.  Mr.  Gates  wishes  the  title  to 
be  held  temporarily  for  him  by  someone  in  this  office,  and  when 
the  deed  is  made  it  may  as  well  be  made  out  to  Edward  R. 
Finch,  whose  residence  is  New  York  city. 

'^ery  truly  yours, 
(Signed)         "J.  B.  C.  TAPPAN." 

This  letter  was,  as  we  have  already  seen,  received  by  the  de- 
ftndant  and  taken  to  his  attorneys  to  be  answered,  and  they  an- 
swered as  follows: 

"New  York,  May  4,  1901. 

"J.  B.  Coles  Tappan,  Esq.,  No.  51  Wall  St.,  New  York  City. 

"Dear  Sir:  Your  letter  of  the  3d  inst.,  addressed  to  our  cli- 
ent, Mr.  William  M.  Dudgeon,  has  been  handed  to  us  for  reply. 
The  salt  meadow  and  beach  property  at  Peacock's  Point,  L.  I., 
referred  to  in  your  letter,  forms  a  part  of  the  estate  of  Richard 
Dudgeon,  deceased,  and  Mr.  William  M.  Dudgeon,  as  the  exec- 
utor and  trustee  of  this  estate,  is  desirous  '*^^  of  disposing  of 
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this  property.  We  have  not  examined  the  title  to  the  property 
in  question,  but  understand  that  it  rests  on  adverse  possession 
and  that  there  is  no  documentary  title  to  it.  We  therefore  beg 
to  suggest  that  you  look  into  the  title,  and  if  your  client  is  sat- 
isfied to  take  it,  Mr.  Dudgeon  is  ready  to  give  him  the  usual 
trustee's  deed,  without  warranty.  Kindly  let  us  hear  from  you 
as  soon  as  possible,  and  oblige, 

"Very  truly  yours, 

«HAYS,  GEEENBAUM  &  HEESHFIELD." 

Thereupon  the  plaintiff's  attorney  answered  under  date  of 
May  6,  1901 : 

"Gentlemen:  I  have  your  letter  of  May  4th  in  reference  to 
the  Dudgeon  meadow  and  beach  at  Peacock's  Point,  Long  Island. 
Your  letter  states  the  matter  just  as  Mr.  Gates  and  I  understand 
it,  and  the  terms  therein  stated  are  the  terms  which  Mr.  Gates 
wished  me  to  accept  on  his  behalf.  Your  suggestion  as  to  my 
looking  into  the  title  is  also  accepted.  Your  omission  to  state 
the  consideration,  three  thousand  dollars,  was,  I  presume,  an  in- 
advertence, and  assuming  this  to  be  the  case,  the  terms  as  to 
consideration  also  are  accepted  on  behalf  of  my  client.  I  as- 
sume that  you  will  have  no  objection  to  Mr.  Gates  designating 
some  person  other  than  himself  to  take  title  in  the  first  instance, 
as  stated  in  my  letter  to  Mr.  Dudgeon. 

^^ery  truly  yours, 
(Signed)         "J.  B.  C.  TAPPAN." 

No  answer  was  made  to  this  letter  until  May  13th,  1901,  at 
which  time  Hays,  Greenbaum  &  Hershfield  addressed  a  letter 
to  Mr.  Tappan  as  follows :  "Your  letter  of  the  6th  inst.  in  ref- 
erence to  the  Dudgeon  meadow  and  beach  at  Peacock's  Point, 
received.  We  shall  be  pleased  to  have  you  confer  with  our  Mr. 
Hershfield  on  the  subject  generally,  at  your  convenience." 

Thereupon  and  under  date  of  May  28,  1901,  Mr.  Tappan  in- 
closed a  form  of  d-eed  with  the  following  letter : 

**H.  Hershfield,  Esq.,  141  Broadway,  New  York. 

*TDear  Sir:  I  inclose  for  your  examination  a  draft  of  the  pro- 
posed deed  from  Mr.  William  M.  Dudgeon  to  Mr.  Gates'  rep- 
resentative, which  I  have  drawn  as  I  am  familiar  with  the 
description  and  locality  of  the  premises. 

"Very  truly  yours, 

(Signed)         "J.  B.  C.  TAPPAN." 
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And  underneath  the  signature  the  following:  "I  think  you 
may  find  my  draft  useful  in  *^^  some  way.  We  can  close  any 
time  on  short  notice.  J.  B.  C.  T.'*  Here  the  niatter  appears 
to  have  rested  until  the  3d  day  of  June,  at  which  time  the  plain- 
tiff himself  wrote  the  following  letter  to  the  defendant : 

"Lawyers  are,  as  we  well  know,  proverbially  slow,  and  it  does 
seem  quite  impossible  for  me  to  get  any  reply  to  my  letter  of 
May  23d,  accepting  your  proposition  regarding  the  sale  of  the 
three-acre  piece  of  beach  at  Glen  Cove.  I  am  quite  sure  if  yoa 
knew  how  much  this  delay  liinders  me  in  carrying  out  some 
plans  you  would  see  to  it  that  the  proper  papers  were  signed 
at  once.  I  should  be  pleased  to  see  you  if  necessary  and  go  over 
the  matter,  though  I  suppose  everything  is  practically  settled  ex- 
cepting the  mere  formal  part  of  it.  If  you  think  it  well  to  talk 
it  over,  I  shall  be  glad  to  make  an  appointment  with  you  any^ 
day  by  telephone  to  this  office,  where  I  am  most  of  the  day.  i 
trust  that  the  sickness  in  your  family  has  all  departed  and  that: 
you  and  your  good  wife  are  quite  recovered  from  the  anxietjr 
incident  upon  such  serious  illness.  With  kind  regards  to  Mra 
Dudgeon  and  yourself,  I  am 

''Very  sincerely  yours, 
(Signed)         "C.  0.  GATES." 

To  this  the  defendant  answered,  under  date  of  June  4,  1901 : 

"Your  letter  of  the  3d  inst.  is  at  hand.  After  a  full  considera- 
tion of  the  matter,  I  have  come  to  the  conclusion  not  to  sell 
the  property  for  some  time  to  come.  You  will  appreciate  the 
fact  that  I  am  acting  in  the  matter  in  a  representative  capacity^ 
having  but  a  fractional  interest  of  my  own  therein,  and  that  I 
have  not  the  sole  voice  therefore. 

"I  trust  you  have  not  been  greatly  inconvenienced  by  any  de- 
lay in  obtaining  this,  my  final  answer. 

"Our  little  one  is  well  on  the  road  to  recovery,  and  Mrs.  Dud- 
geon Joins  me  in  thanking  you  for  kind  inquiries,  and  with  gup 
best  wishes  I  am 

"Yours  very  truly, 
(Signed)        "WM.  M.  DUDGEON." 

**Mr.  C.  0.  Gates,  100  William  Street,  New  York." 

The  trial  court  has  found  that  these  letters  constituted  a  com- 
plete and  valid  contract.  The  learned  appellate  division  ap- 
pears to  have  reached  a  different  conclusion.  It  is  un- 
doubtedly   true    that    the    courts    must  take  into  considera- 
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tion  *^'*  all  of  the  correspondence  upon  the  subject  in  deter- 
mining the  question  as  to  whether  the  minds  of  the  parties  had 
met  upon  the  essential  terms  of  the  contract.  The  first  letter 
of  the  plaintiff,  under  date  of  May  d,  1901,  contains  a  specific 
offer  on  the  part  of  the  plaintiff  to  pay  three  thousand  dollars 
•cash  on  the  delivery  of  a  deed  of  the  property  without  warranty. 
It  expresses  the  wish  of  the  plaintiff  to  take  the  title  in  the 
name  of  one  Edward  K.  Finch.  The  answer  of  the  defendant, 
through  his  attorneys,  calls  attention  to  the  title  of  the  prop- 
•erty,  and  then  concludes  to  the  effect  that  if  Mr.  Gates  is  satis- 
fied to  take  such  a  title,  "Mr.  Dudgeon  is  ready  to  give  him  the 
usual  trustee  deed  without  warranty/'  This  letter  was  written 
in  answer  to  that  of  the  plaintiff.  No  objection  is  made  to  the 
expressed  wish  of  Mr.  Gates  that  the  title  be  taken  in  the  name 
of  Finch.  If,  therefore,  this  was  an  essential  feature  of  the 
contract,  we  think  that  the  defendant  acquiesced  in  the  request. 
It  is  true  that  the  purchase  price  was  not  mentioned  in  this  let- 
ter. It  was,  however,  stated  in  the  preceding  letter,  and  the 
answer  indicates  that  if  the  plaintiff  is  willing  to  accept  such 
a  title  as  the  defendant  has  to  convey,  the  defendant  is  willing 
to  give  it  to  him,  and  we  think  the  letter  clearly  implies  for 
the  consideration  named  in  the  previous  letter.  The  question, 
however,  at  this  point  was  left  open,  as  to  whether  the  plaintiff 
■was  willing  to  accept  the  title  and  to  this  he,  through  his  attor- 
ney, replies  on  May  6th,  that  "Your  letter  states  the  matter  just 
as  Mr.  Gates  and  I  understand  it,  and  the  terms  therein  stated 
are  the  terms  which  Mr.  Gates  wished  me  to  accept  on  his  be- 
half." Here  we  have  a  full  acceptance  of  the  terms  on  behalf 
of  the  plaintiff,  and  it  appears  to  us  that  it  concluded  a  com- 
plete contract  in  all  of  its  essential  details,  and  from  that  time 
became  binding  upon  the  parties.  We  have  looked  into  the 
correspondence  which  followed,  but  find  nothing  that  indicates 
that  the  minds  of  the  parties  had  not  met  upon  the  propositions 
under  consideration  at  the  time  that  the  letter  of  May  6th  was 
sent  until  the  final  letter  of  the  defendant  under  date  of  June 
4th,  in  which  he  declines  to  sell  or  convey  '*^*  the  property, 
and,  therefore,  are  of  the  opinion  that  the  conclusions  reached 
by  the  trial  court  were  correct. 

The  order  of  the  appellate  division  should  be  reversed,  and 
judgment  of  the  trial  court  affirmed,  with  costs  to  the  plaintiff 
in  this  court  and  the  appellate  division. 

Parker,  C.  J.,  Bartlett,  Martin,  Vann,  CuUen  and  Werner, 
JJ.,  concur. 

Order  reversed,  etc. 
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WHEN  A  TRUSTEE  MAY  ACT  BY  HIS  AGENT. 
1.    In  Matters  Involving  Discretion. 
II.    In  the  Performance  of  Ministerial  Duties. 

III.  In  the  Ordinary  Course  of  Business. 

IV.  Eatification  of  Agent's  Acts. 

I.  In  Matters  Involving  Discretion.— The  office  and  duties  of  a 
trustee,  being  matters  of  personal  trust  and  confidence,  cannot  bo 
delegated  to  another,  unless  authority  therefor  is  expressly  con- 
ferred in  the  instrument  creating  the  trust:  Skipwith  v.  Bobinson, 
24  Miss.  688;  Wodrop  v.  Weed,  154  Pa.  St.  307,  35  Am.  St.  Bep. 
832,  26  Atl.  375;  Fuller  v.  O'Neall,  69  Tex.  349,  5  Am.  St.  Bep.  59, 
6  S.  W.  181;  notes  to  May  v.  Frazee,  14  Am.  Dec.  170-172;  Tyler 
V.  Herring,  19  Am.  St.  Bep.  276-278.  A  trustee  in  a  deed  of  trust 
cannot  delegate  his  power,  and  a  sale  made  by  one  to  whom  he  has 
attempted  to  delegate  it  ii*  void:  North  American  Trust  Co.  v.  Chap- 
pell,  70  Ark.  507,  69  S.  W.  546.  And  an  executor  cannot  delegate 
to  an  agent  a  discretionary  power  to  sell  property:  Neal  v.  Patten, 
47  Ga.  73;  Atkinson  v.  Central  Georgia  etc.  Co.,  58  Ga.  227;  New- 
ton V.  Bronson,  13  N.  Y.  587,  67  Am.  Dec.  89. 

While  a  trustee  cannot  delegate  his  judgment  and  discretion  in 
the  execution  of  his  authority,  he  may,  having  exercised  the  judg- 
ment and  discretion  with  which  he  has  been  invested,  commit  the 
performance  of  his  determination  to  others.  After  exercising  his 
judgment  and  discretion  upon  a  proposed  transaction,  he  may  author- 
ize an  agent  to  carry  it  into  execution.  The  judgment  and  discre- 
tion must  be  his,  although  in  accomplishing  whal  his  judgment  has 
approved  he  may  call  others  to  his  aid:  See  the  principal  case,  ante, 
p.  608;  note  to  Tyler  v.  Herring,  19  Am.  St.  Bep.  276,  277. 

n.  In  the  Performance  of  Ministerial  Duties.— The  performance 
of  ministerial  duties  may  be  committed  by  a  trustee  to  another. 
Thus,  the  mere  mechanical  acts  connected  with  making  a  sale,  such 
as  advertising,  posting  notices,  receiving  bids,  and  acting  as  auc- 
tioneer, may  be  performed  by  agents  of  the  trustee:  Gibson's  Case, 
1  Bland  (Md.)  138,  17  Am.  Dec.  257;  Swan  v.  Smith,  58  Miss. 
877;  notes  to  Tyler  v.  Herring,  19  Am.  St.  Bep.  277;  Houston  v. 
National  etc.  Loan  Assn.,  92  Am.  St.  Bep.  595,  596. 

m.  In  the  Ordinary  Course  of  Business. — A  trustee  may  employ 
brokers  and  agents  in  cases  where  they  are  employed  in  the  ordinary 
course  of  business.  When  he  does  so,  he  is  not  answerable  for  losses, 
though  he  is  bound  to  act  with  the  prudence  that  men  of  business 
ordinarily  exercise  in  conducting  their  own  affairs:  Note  to  Seawell 
v.  Groenway,  75  Am.  Dec.  801,  802. 

IV.  Ratification  of  Agent's  Acts.— It  seems,  according  to  some 
authorities,  that  a  trustee  may  ratify  the  acts  of  his  agent  by  sub- 
sequently executing  conveyances  or  otherwise,  although  in  the  first 
instance    he  had    no  right  to    delegate  their    performance:  Singleton 
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V.  Seott,  11  Iowa,  589;  Newton  v.  Bronson,  13  N.  Y.  587,  67  Am. 
Dec.  89;  Parker  v.  Banks,  79  N.  C.  480.  Compare  the  note  to  Tyler 
V.  Herring,  19  Am.  St,  Eep.  277.  In  the  New  York  case,  the  con- 
tract held  to  be  validated  by  ratification  was  a  contract  for  the 
sale  of  lands  made  by  one  assuming  to  act  for  an  executor.  Com- 
menting on  this  decision,  Justice  Denman,  in  Terrell  v.  McCown, 
91  Tex.  231,  43  S.  W.  2,  says:  "We  think  it  inaccurate  to  charac- 
terize the  subsequent  approval  of  the  terms  of  the  contract  by  the 
executor  as  a  ratification,  for  it  is  a  mere  exercise  by  him  of  dis- 
cretionary powers  which  he  could  not  delegate.  So,  in  the  case 
before  us,  if  the  executor,  after  Tarver  executed  the  deed  or  deeds, 
upon  being  fully  informed  of  all  the  facts,  approved  of  the  terms 
of  the  sale  or  sales,  such  approval  was  not,  accurately  speaking, 
a  ratification  of  the  act  of  execution  of  the  deed  or  deeds,  but  was 
a  performance  by  him  of  the  discretionary  acts  necessary,  in  addi- 
tion to  the  execution  of  the  deed  by  Tarver,  to  a  complete  execu- 
tion of  the  power  of  sale  conferred  by  the  will." 


SCHLERETH  v.  SCHLERETH. 

[173  N.  Y.  444,  66  N.  E.  130.] 
PERPETUITIES.— A  Will  of  personal  and  real  property,  work- 
ing an  equitable  conversion  of  the  latter,  and  directing  the  execu- 
tor to  pay  the  income  of  the  estate  to  the  daughter  of  the  testator 
for  life  and  after  her  death  to  her  issue  until  the  youngest  attains 
the  age  of  twenty-one,  then  to  divide  the  estate  among  the  issue, 
but  in  case  none  of  such  issue  reaches  such  age,  to  distribute  the 
estate  among  certain  other  persons,  is  void,  save  as  to  the  provision 
for  the  daughter,  because  it  creates  a  suspension  of  the  absolute 
ownership  of  personal  property  for  more  than  two  lives  in  being 
at  the  testator's  death,     (p.  620.) 

Anthony  B.  Porter  and  John  B.  Pannes,  for  the  appellants. 

Isaac  Moss,  David  B.  Luckey,  and  John  J.  Schwartz,  for  the 
respondents. 

**''  MARTIN,  J.  This  action  was  to  procure  a  construction 
of  certain  portions  of  the  will  of  Peter  Fuchs,  deceased.  He 
died  December  29,  1898,  leaving  no  widow,  but  leaving  a  daugh- 
ter, the  plaintiff  in  this  action,  who  is  his  only  next  of  kin  and 
heir  at  law. 

The  testator's  estate  consisted  of  both  real  and  personal  prop- 
erty. After  bequeathing  certain  specific  personal  property  to 
the  plaintiff,  the  rest  and  residue  of  the  personal,  and  all  his 
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real,  property  was  given  by  his  will  to  his  executors  and  trus- 
tees, in  trust,  to  sell  and  dispose  of  the  residuary  estate,  real 
and  personal,  retaining  as  investments  such  as  may  consist  of 
mortgages,  and  after  the  payment  of  his  debts  to  hold  the  pro- 
ceeds derived  from  such  sale  and  the  mortgages  retained,  in 
trust,  for  the  following  purposes : 

1.  (VI)  To  pay  the  income  thereof  to  the  plaintiff  during 
her  life ; 

2.  (VII)  After  her  death  leaving  issue,  to  pay  over  said  in- 
come to  such  issue  in  equal  shares  until  the  youngest  of  such 
issue  shall  have  attained  the  age  of  twenty-one  years,  and  then 
to  divide  and  distribute  the  whole  trust  fund  so  held  among 
such  issue  in  equal  shares,  each  share  and  share  alike; 

3.  (VIII)  In  case  the  plaintiff  dies  without  leaving  issue, 
**®  to  pay  over  the  whole  trust  fund  to  the  children  of  his 
brother  in  law  and  sister,  share  and  share  alike ; 

4.  (IX)  In  case  the  plaintiff  dies  leaving  issue,  but  none 
should  reach  the  age  of  twenty-one  years,  to  divide  and  disK 
tribute  the  whole  trust  fund  among  the  children  of  his  said 
brother  in  law  and  sister. 

After  the  testator's  death  all  the  real  property,  except  one 
lot  was  sold,  and  the  proceeds  thereof  became  a  part  of  the 
trust  fund.  The  defendant,  Lydia  Mathilda  Schlereth,  is  a 
daughter  of  the  plaintiff  and  her  only  living  issue.  She  was 
born  in  lawful  wedlock  on  the  thirteenth  day  of  February,  1899, 
was  en  ventre  sa  mere  at  the  death  of  the  testator,  and  is  now 
an  infant  about  four  years  of  age.  The  testator's  will  was  duly 
admitted  to  probate  on  the  twenty-sixth  day  of  January,  1899. 
The  United  States  Trust  Company,  Max  F.  Keller  and  th« 
plaintiff  were  named  as  executors  and  trustees  therein,  but  the 
plaintiff  alone  qualified  and  was  and  still  is  the  sole  acting  ex- 
ecutrix and  trustee.  She  was  married  November  17,  1895,  to 
Dr.  William  Schlereth,  by  whom  she  had  three  children :  Irene, 
bom  April  16,  1897,  and  died  September  16,  1898 ;  Edgar,  born 
February  3,  1901,  and  died  August  24,  1901,  and  Lydia  Ma- 
thilda, born  February  13,  1899,  and  who  is  still  living. 

On  the  trial  the  plaintiff  contended  that  the  trust  attempted 
to  be  created  by  the  testator's  will,  with  the  exception  of  that 
contained  in  the  sixth  clause,  was  illegal  and  void  because  it 
created  a  suspension  of  the  absolute  ownership  of  the  testator's 
personal  property  for  more  than  two  lives  in  being  at  his  death ; 
that  a  valid  trust  was  created  for  the  life  of  the  plaintiff,  but 
otherwise  he  died  intestate,  and  that  the  property  of  the  testa- 
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tor  vested  at  his  death  in  the  plaintiff  as  his  sole  heir  at  law 
and  next  of  kin,  subject  only  to  the  trust  for  her  life.  From 
this  claim  the  defendant,  Lydia  Mathilda,  did  not  dissent.  The 
other  defendants,  however,  insist  that  the  truft  for  the  issue 
of  the  plaintiff  with  a  contingent  remainder  for  themselves  was 
valid,  and  also  that  the  latter  was  valid  even  though  the  former 
•was  void. 

^^**  The  trial  court  held  that  the  testator  died  intestate  as  to 
all  his  estate  except  as  to  the  trust  for  the  life  of  the  plaintiff, 
and  that  she,  as  sole  heir  and  next  of  kin,  was  entitled  to  the 
absolute  ownership  of  all  his  property,  subject  only  to  the  trust 
for  her  life.  The  defendants,  other  than  the  defendant,  Lydia 
Mathilda,  appealed  to  the  appellate  division,  where  the  judg- 
ment was  affirmed.     They  then  appealed  to  this  court. 

Upon  the  argument  it  was  conceded  by  the  defendant  Lydia 
Mathilda  that  the  seventh,  eighth  and  ninth  clauses  of  the  will 
are  invalid.  The  appellants,  however,  without  denying  that 
the  seventh  and  ninth  clauses  are  invalid,  contend  that 
in  any  event  the  eighth  is  valid,  as  it  is  not  dependent  upon 
any  invalid  clause  in  the  will,  or  in  itself  repugnant  to  the  stat- 
ute, and,  hence,  that  it  should  be  retained  and  read  with  the 
sixth  clause,  which  is  concededly  valid. 

It  is  practically  admitted  by  all  parties  that  the  will  under 
consideration  worked  an  equitable  conversion  of  the  testator's 
real  property  into  personalty.  Such  is  the  obvious  effect  of  the 
provisions  of  the  will,  and  hence  it  is  to  be  construed  by  the 
rules  applicable  to  wills  of  personal  property.  Although  the 
defendant,  Lydia  Mathilda,  is  to  be  regarded  as  in  being  at  the 
death  of  the  testator,  it  makes  no  difference  in  the  determina- 
tion of  the  question  whether  there  was  an  illegal  suspension  of 
absolute  ownership  or  as  to  the  validity  of  the  seventh,  eighth 
and  ninth  provisions  of  the  will. 

The  seventh  clause  provides  that  after  the  death  of  the  plain- 
tiff leaving  issue  the  trustees  are  to  pay  over  the  income  to  such 
issue,  share  and  share  alike,  until  the  youngest  shall  have  at- 
tained the  age  of  twenty-one  years,  and  then  they  are  to  divide 
the  whole  estate  among  such  issue  in  equal  shares.  From  this 
provision  it  is  obvious  that  the  testator  intended  to  make  a  fu- 
ture and  not  a  present  gift.  There  are  no  words  of  gift  therein 
except  by  a  direction  to  the  trustees  to  pay  or  divide  at  a  future 
time.  -  That  under  such  circumstances  the  vesting  in  the  ben- 
eficiaries will  not  take  place  or  the  future  executory  limitations 
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take  effect  until  such  future  time  arrives,  "^^^  is  fully  estab- 
lished by  the  decisions  of  this  court:  Warner  v.  Durant,  76  N. 
y.  133,  136;  Smith  v.  Edwards,  88  N.  Y.  92,  103;  Delaney  v. 
McCormack,  88  N.  Y.  174,  183;  Delafield  v.  Shipman,  103  N". 
Y.  463,  467,  9  N.  E.  184;  Shipman  v.  Rollins,  98  N.  Y.  311; 
Matter  of  Crane,  164  K  Y.  71,  58  N.  E.  47. 

Thus  it  is  obvious  that  the  income  and  corpus  of  the  estate 
was,  by  the  testator,  intended  to  be  applied  and  divided  among 
the  persons  answering  the  description  contained  in  the  seventh 
clause  of  the  will  at  the  time  when  such  application  or  division 
■was  to  be  made.  As  the  gift  was  not  a  present  one,  but  in  the 
future,  it  is  not  to  be  ranked  with  those  where  the  payment  or 
division  only  is  deferred,  but  is  one  where  time  is  of  the  es- 
sence of  the  gift.  The  income  being  payable  over  in  equal 
shares  to  the  issue  of  the  plaintiff  surviving  her  until  the  young- 
est should  have  attained  the  age  of  twenty-one  years,  and  then 
the  corpus  of  the  estate  being  divisible  between  them,  manifestly 
the  purpose  of  the  testator  was  not  only  to  provide  for  the  child 
of  the  plaintiff  then  en  ventre  sa  mere,  but  also  to  provide  for 
any  and  all  of  her  children  that  should  be  living  at  the  time  of 
her  death.  Thus  the  time  during  which  the  absolute  owner- 
ship of  the  estate  was  to  be  suspended  was  not  measured  by  two 
lives  in  being  at  the  death  of  the  testator,  but  by  the  life  of  the 
plaintiff,  and  then  by  the  majority  of  the  youngest  child  that 
should  have  been  born  to  her  and  living  at  the  time  of  her 
death.  If  this  provision  of  the  will  is  to  be  thus  interpreted, 
then  plainly  absolute  ownership  might  be  suspended  during  the 
life  or  majority  of  a  person  not  in  being  at  the  death  of  the 
testator,  and  is  clearly  in  contravention  of  the  statute. 

That  such  was  the  purpose  of  the  testator  is  obvious  from  the 
provisions  of  the  seventh  clause,  as  the  trust  fund  was  not  to 
be  divided  until  the  youngest  of  the  issue  left  by  the  plaintiff 
at  her  death  attained  the  age  of  twenty-one  years.  Until  that 
time  it  was  not  only  to  remain  undivided,  but  it  was  likewise 
impossible  to  determine  between  whom  the  division  was  to  be 
made,  or  in  whom  he  intended  the  title  to  vest.  Moreover,  that 
the  time  when  it  was  to  be  determined  between  ^'^^  whom  the 
trust  estate  was  to  be  divided  was,  when  such  youngest  child 
should  attain  its  majority,  is  rendered  more  manifest  by  the 
ninth  clause,  which  provides  that  if  none  of  her  issue  should 
reach  that  age  the  property  should  be  divided  between  the  de- 
fondants  other  than  I^ydia  Mathilda.  Therefore,  before  it  could 
be  determined  to  whom  the  corpus  was  to  pass,  th^  youngest,  and. 
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consequently,  all  of  the  plaintiff's  children  must  have  attained 
their  majority  unless  they  had  previously  died.  If  the  will  be 
not  thus  interpreted,  upon  the  death  of  Lydia  Mathilda  and 
the  subsequent  death  of  the  plaintiff,  leaving  other  children  who 
have  not  attained  their  majority,  the  absolute  ownership  would 
be  suspended  during /their  minority  or  until  their  death,  and 
this  would  be  true  as  to  each,  though  there  were  several.  There- 
fore, when  we  consider  the  whole  will,  the  only  conclusion  that 
seems  permissible  is  that  it  was  the  intent  of  the  testator  that 
the  absolute  ownership  of  the  trust  fund  should  not  vest  dur- 
ing the  minority  of  the  youngest  child  that  should  be  born  to 
the  plaintiff  during  her  wedlock,  and,  consequently,  was  in  con- 
travention of  the  statute  relating  to  the  subject. 

Section  2  of  the  personal  property  law  (Laws  1897,  c.  417), 
declares:  "The  absolute  ownership  of  personal  property  shall 
not  be  suspended  by  any  limitation  or  condition  for  a  longer 
period  than  during  the  continuance  and  until  the  termination 
of  not  more  than  two  lives  in  being  at  the  date  of  the  instrument 
containing  such  limitation  or  condition;  or,  if  such  instru- 
ment be  a  will,  for  not  more  than  two  lives  in  being  at  the  death 
of  the  testator;  in  other  respects  limitations  of  future  or  con- 
tingent interests  in  personal  property  are  subject  to  the  rules 
prescribed  in  relation  to  future  estates  in  real  property."  The 
real  property  law  (Laws  1896,  c.  547),  relating  to  future  estates, 
provides:  "Where  a  remainder  shall  be  limited  to  take  effect 
on  the  death  of  any  person  without  heirs,  or  heirs  of  his  body, 
or  without  issue,  the  words  *heirs'  or  ^issue'  shall  be  construed 
to  mean  heirs  or  issue  living  at  the  death  of  the  person 
named  as  ancestor" :  Sec.  38.  If  the  provisions  contained  in  sec- 
tion two  of  tho  personal  property  law  are  subject  to  the  ^'^^ 
rule  prescribed  by  section  38  in  relation  to  future  estates  in 
real  property,  it  would  seem  that  the  issue  referred  to  in  the 
seventh  clause  of  the  will  should  be  interpreted  to  mean  the  is- 
sue of  the  plaintiff  living  at  her  death.  Moreover,  the  decisions 
of  this  court  seem  to  be  to  the  same  effect  In  Matter  of  Baer, 
147  N.  Y.  348,  354,  41  N.  E.  702,  this  court  held  that,  where 
final  division  and  distribution  is  to  be  made  among  a  class,  the 
h-enefits  of  the  will  must  be  confined  to  those  persons  who  come 
within  the  appropriate  category  at  the  date  when  the  distribu- 
tion is  directed  to  be  made:  Bisson  v.  West  Shore  R,  E.  Co., 
143  N.  Y.  125,  38  N.  E.  104;  Goebel  v.  Wolf,  113  N.  Y.  405, 
411,  10  Am.  St.  Rep.  464,  21  N.  E.  3SS;  Teed  v.  Morton,  60 
N.  Y.  502,  506;  Matter  of  Smith,  131  K  Y.  239,  247,  27  Am. 
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St.  Eep.  586,  30  N.  E.  130.  In  the  Baer  case  the  court  said : 
*'While  this  rule  is  sometimes  made  to  yield  to  indications  of 
a  contrary  intent  in  the  will,  yet  it  may  be  said  to  be  a  general 
rule":  McGillis  v.  McGillis,  154  N.  Y.  532,  49  K  E.  145; 
Clark  V.  Cammann,  160  N".  Y.  315,  54  H.  E.  709;  Rudd  v.  Cor- 
nell, 171  N.  Y.  114,  122,  66  K  E.  823;  Matter  of  Crane,  164 
N.  Y.  71,  58  K  E.  47. 

Thus  far  we  have  considered  this  question  independently  of 
the  decisions  in  Greenland  v.  Waddell,  116  N".  Y.  234,  244,  15 
Am.  St.  Rep.  400,  22  N.  E.  367,  and  Adams  v.  Berger,  18  N. 
Y.  Supp.  33,  upon  which  the  courts  below  relied  and  based  their 
decision  in  the  case  at  bar.  In  Greenland  v.  Waddell,  IIG 
N.  Y.  234,  15  Am.  St.  Rep.  400,  22  N.  E.  367, 
one  B.  died  seised  of  the  premises  in  question,  leaving 
her  surviving  a  brother  and  two  sisters,  S.  and  A.,  her  only 
heirs  at  law,  and  leaving  a  will  by  which  she  gave  her  entire 
estate,  real  and  personal,  to  her  executors  in  trust,  with  power 
and  directions  to  sell  and  distribute  the  proceeds  to  her  brother 
and  sister  S.,  each  one-third,  the  income  of  the  other  one-third 
to  be  paid  to  A.  during  the  joint  lives  of  herself  and  husband. 
If  she  survived  him  she  was  to  take  the  corpus  of  the  fund;  if 
she  died  before  him  leaving  lawful  issue,  the  income  to  be  paid 
for  their  benefit  until  the  youngest  should  reach  the  age  of 
twenty-one  years,  and  then  the  principal  to  be  paid  to  them ;  in 
case  of  the  death  of  A.  without  leaving  issue,  or  if  all  of  said 
issue  died  before  reaching  the  age  of  twenty-one,  the  fund  to 
go  to  the  brother  and  S.  At  the  time  of  the  death  of  the  testa- 
trix '*'^^  A.  had  no  children  living.  It  was  held  that  by  the 
will  there  was  an  equitable  conversion  of  the  real  estate  into 
personalty;  that  the  provision  therein  as  to  the  children  of  A. 
was  void,  being  in  contravention  of  the  statute  forbidding  th<i 
suspension  of  the  absolute  ownership  of  personal  property  for 
more  than  two  lives  in  being,  and  that  the  testatrix  died  intes- 
tate as  to  that  part  of  her  estate.  In  discussing  that  case,  Brad- 
ley, J.,  said:  "At  the  time  of  the  death  of  the  testatrix  Mrs. 
Bush  had  no  children  living,  and  she  never  has  had  any.  But 
assuming  that  she  does  not  survive  her  husband,  and  that  on 
her  death,  she  leaves  children  surviving  her  under  the  age  of 
twenty-one  years,  the  inquiry  arises  whether  the  limitation  over 
to  them  is  valid,  and  that  depends  upon  the  determination  of 
the  further  question  whether  the  absolute  ownership  would  then 
vest  in  such  children.  If  it  would  there  would  be  no  unlawful 
suspension.     Otherwise  it  is  difficult  to  see  how  the  provision 
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made  for  them  by  the  will  can  be  supported.  The  will  does 
not  in  terms  give  the  fund  to  the  children,  but  directs  the 
executors,  in  the  events  mentioned,  to  pay  it  to  them.  The 
postponement  of  the  time  of  payment  of  a  gift  is  not  im- 
portant, that  alone  will  not  qualify  the  absolute  character  of 
the  ownership.  The  vesting  of  it  is  suspended  if  some  period 
in  the  future  is  annexed  to  the  substance  of  the  gift.  In  the 
present  case  the  conditions  upon  which  the  right  of  the  chil- 
dren t-o  take  the  fund  depend  are  to  or  may  arise  in  the  future, 
beyond  the  time  of  the  death  of  the  mother,  and  the  con- 
tingency is  uncertain.  The  children  must  reach  the  age  of 
twenty-one  years,  and  if  they  do  not,  the  fact  that  the  direction 
Is  that  the  fund  go  to  Mr.  Boerum  and  Mrs.  Vandeveer  is  not 
consistent  with  the  vesting  of  the  absolute  ownership  in  the 
children  on  the  death  of  their  mother.  It  is,  therefore,  clear 
that,  in  the  case  supposed  and  which  may  arise  if  Mrs.  Bush 
ehould  leave  children  her  surviving,  the  observance  of  the  di- 
rection of  the  will  wiU  operate  to  suspend  the  absolute  owner- 
ship of  the  fund  for  some  period  of  time  after  her  death :  Bats- 
ford  V.  Kebbeli,  3  Ves.  363;  Patterson  v.  Ellis,  11  Wend.  259; 
Warner  v.  Durant,  76  N.  Y.  133 ;  ^54  Delaney  v.  McCormack, 
88  N.  Y.  174,  183.  Such  suspension  being  for  a  time  not 
dependent  upon  lives  and  not  more  than  two  in  being  at  the 
time  of  the  death  of  the  testatrix  renders  the  limitation  over 
void  unless  it  is  saved  by  some  provision  of  the  statute.  We 
find  none  in  its  support.  While  the  suspension  of  the  absolute 
power  of  alienation  of  real  estate  may  be  extended  beyond  two 
lives  limited  so  as  to  embrace  the  period  of  minority  of  a  child 
to  whom  the  remainder  is  limited,  and  such  suspension  may 
be  created  by  a  contingent  limitation  of  the  fee,  our  attention 
is  called  to  no  statute  qualifying  in  that  or  any  manner  the 
effect  of  the  provision  before  referred  to  limiting  the  time  of  sus- 
pension of  the  absolute  ownership  of  personal  property.  The 
consequence  soems  to  be  that  the  direction  of  the  testatrix  by 
her  will  to  pay  the  fund  to  such  children  in  the  event  men- 
tioned or  on  their  failure  to  arrive  at  the  age  of  majority  to 
pay  it  to  Mr.  Boerum  and  Mrs.  Vandeveer  was  in  contravention 
of  the  statute  and  void:  Manice  v.  Manice,  43  N.  Y.  303; 
Woodgate  v.  Fleet,  64  N.  Y.  566,  572 ;  Bcardsley  v.  Hotchkiss,. 
96  N.  Y.  201.  The  case  of  Adams  v.  Berger,  18  N.  Y.  Supp. 
33,  is  to  the  same  effect. 

Thus,  we  see  that  the  Greenland  case  was  in  all  e-ssential 
respects  identical  with  the  case  at  bar.     As  it  seems  to  have 
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never  been  qiiestioned  or  disapproved,  but  to  have  been  in 
principle  sustained  by  many  other  cases,  I  think  it  is  decisive 
of  this  case,  that  the  decisions  of  the  courts  below  were  cor- 
rect and  should  be  affirmed,  with  costs  to  all  parties  payable 
out  of  the  trust  fund. 

Parker,  C.  J.,  Bartlett,  Haight,  Vann  and  Werner,  JJ.,  con- 
cur. 

Gray,  J.,  absent. 

Judgment  affirmed. 


The  Rule  Against  Perpetuities  is  the  subject  of  a  monographic  not© 
to  In  re  Wakerley,  49  Am.  St.  Eep.  117-138.  See,  also,  the  recent 
cases  of  Blakeman  v.  Miller,  136  Cal.  138,  89  Am.  St.  Kep.  120,  6» 
Pac.  587;  Missionary  Soc.  v.  Humphreys,  91  Md.  131,  80  Am.  St.  Kep» 
432,  46  Atl.  320;  Gates  v.  Seibert,  157  Mo.  254,  80  Am.  St.  Eep.  625, 
57  S.  W.  1065:  Eldred  v.  Meek,  183  111.  26,  75  Am.  St.  Eep.  86,  55 
N.  E.  536. 


GILBERT  V.  FINCH. 

[173  N.  Y.  455,  66  N.  E.  133.] 

DIBECTORS  OF  CORPORATION— Waste  of  Funds.— Direc- 
tors of  an  insurance  company,  ^fyho  use  its  funds  to  purchase  the  in- 
terest of  the  incorporators  of  another  company,  the  latter  having 
no  interest  that  the  purchasing  company  could  buy,  and  the  thing 
accomplished  being  the  resignation  of  the  officers  of  the  second  com- 
pany and  the  substitution  of  the  directors  of  the  first,  are  n'oint  tort- 
feasors, and  liable  for  wasting  the  corporate  funds,     (p.  625.) 

SUBROGATION.— Among  Wrongdoers,  equity  will  not  enforce 
subrogation,     (p.  626.) 

JOINT  TORT-FEASORS— Release  of  One.— If  a  release  of  one 
or  more  joint  tort-feasors  contains  no  reservation,  it  operates  to  dis- 
charge all;  but  if  the  instrument  expressly  reserves  the  right  to  pur- 
sue the  others,  it  is  not  technically  a  release,  but  a  covenant  not  to 
sue,  and  they  are  not  discharged,     (p.  630.) 

Michael  H.  Cardozo  and  George  Wilcox,  for  the  appellants. 

Henry  D.  Hotchkiss,  for  the  respondent. 

-*»»  HAIGHT,  J.  This  action  was  brought  by  the  plaintiflF, 
as  receiver  of  the  Commercial  Alliance  Insurance  Company, 
against  the  defendants,  a,s  directors  of  that  company,  to  recover 
the  sum  of  ten  thousand  dollars  and  interest. 
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The  Commercial  Alliance  Insurance  Company  was  incor- 
porated under  the  laws  of  this  state  and  continued  in  business 
until  October,  1894,  when  the  plaintiff  was  appointed  receiver 
**•*  in  an  action  brought  for  that  purpose  by  the  attorney 
general  of  the  state.  'JMie  evidence  taken  upon  the  trial  tends 
to  show  that  prior  to  the  bringing  of  the  action  by  the  attor- 
ney general  the  defendants,  and  other  persons  beyond  the  ju- 
risdiction of  the  court,  were  acting  as  directors  of  the  company, 
and  that  they  entered  into  negotiations  with  the  ten  surviv- 
ing incorporators  of  the  Maine  and  Xew  Brunswick  Insurance 
Company,  a  corporation  organized  under  the  laws  of  the  state 
•of  Maine,  for  the  purchase  and  control  of  that  company;  that 
such  negotiations  were  finally  consummated  on  the  third  day  of 
May,  1893,  by  the  president  of  the  Commercial  Alliance  Com- 
pany who,  acting  in  pursuance  of  the  direction  of  the  defend- 
ants and  their  associates,  took  from  the  funds  of  the  company 
thirty-five  thousand  dollars  and  paid  the  same  to  the  te.n  sur- 
viving incorporators  of  the  Maine  and  New  Brunswick  Com- 
pany, giving  to  each  the  sum  of  three  thousand  five  hun- 
<lred  dollars,  and  taking  from  them  a  paper  in  which  they 
purported  to  transfer  and  assign  "all  their  right,  title  and 
interest  as  corporators,  associates  or  otherwise  in  said  Maine 
and  New  Brunswick  Insurance  Company."  Simultaneously 
vith  the  execution  and  delivery  of  this  paper  and  in  pursuance 
of  that  agreement,  all  of  the  officers  and  directors  of  the  Maine 
-company  resigned  their  places  and  the  same  were  filled  by  the 
defendants  or  persons  acting  for  or  on  their  behalf.  Shortly 
thereafter,  and  on  the  twent)'-second  day  of  July,  1893,  the 
Maine  and  New  Brunswick  Company  was  judicially  declared 
by  the  supreme  judicial  court  of  Maine  to  be  insolvent  and  a 
receiver  was  appointed  to  wind  up  its  affairs.  After  the  plain- 
tiff was  appointed  receiver  of  the  Commercial  Alliance  Com- 
pany he  brought  an  action  against  the  ten  surviving  incorpora- 
tors of  tha  Maine  and  New  Brunswick  Company  in  the  United 
States  circuit  court  for  the  district  of  Maine  to  recover  back 
the  thirty-five  thousand  dollars  which  had  been  paid  to  them 
Tinder  the  direction  of  the  defendants.  Subsequently,  this  ac- 
tion was  compromised  under  the  direction  of  the  court,  the 
plaintiff  receiving  from  such  surviving  incorporators  the  sum 
•of  twenty-five  thousand  dollars,  and  "he  ^*^**  thereupon  executed 
and  delivered  to  them  an  instrument  in  which  he  released  and 
discharged  all  of  the  defendants  in  that  action  "from  all  claims 
■or  demands  arising  from  said  suit  or  the  subject  matter  thereof. 
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and  also  from  all  claims,  demands,  actions  and  causes  of  ac- 
tion whatsoever  in  favor  of  said  Commercial  Alliance  Insur- 
ance Company  or  of  myself  as  receiver  of  said  company  to  date. 
The  execution  of  this  instrument  shall  not  affect  any  cause  of 
action  of  the  receiver  against  any  person  not  named  herein."  It 
also  appeared  upon  the  trial  that  the  defendant  Miller  had 
brought  an  action  against  the  Commercial  Alliance  Company 
prior  to  the  appointment  of  the  plaintifE  as  receiver,  in  which 
he  claimed  that  a  large  sum  of  money  was  due  and  owing 
to  him  from  the  company.  This  action  was  settled  upon  the 
payment  to  him  of  the  sum  of  eight  thousand  dollars,  and 
thereupon  mutual  releases  were  exchanged  between  him  and 
the  company  upon  the  consideration  expressed  therein  of  om< 
dollar. 

We  fully  concur  in  the  conclusions  reached  by  the  appel- 
late division,  to  the  effect  that  the  transaction  by  which  thirty- 
five  thousand  dollars  were  taken  from  the  treasury  of  the 
Commercial  Alliance  Company  and  paid  over  to  the  incor- 
porators of  the  Maine  and  New  Brunswick  Company  was  ultra 
vires  and  constituted  a  waste  of  the  funds  of  the  Commercial 
company,  and  that  the  defendants,  who  authorized  such  appro- 
priation of  the  moneys,  became  liable  to  respond  to  the  plaintiff 
in  damages.  We  also  are  of  opinion  that  the  appellate  di- 
vision properly  disposed  of  the  claim  of  the  defendant  Miller 
under  his  release. 

There  is  but  one  question  upon  which  we  deem  further  dis- 
cussion necessary.  That  arises  out  of  the  release  given  by  the 
plaintiff  to  the  Maine  incorporators  upon  the  settlement  of 
the  action  against  them  for  twenty-five  thousand  dollars.  It 
is  contended  by  the  defendants  in  the  first  place  that,  if  they 
«re  required  to  return  to  the  plaintiff  the  thirty-five  thousand 
dollars  which  they  paid  or  caused  to  be  paid  to  the  Maine 
incorporators,  they  would  become  in  equity  entitled  to  subrooa- 
tion  to  the  rights  of  the  plaintiff  and  entitled  to  recover  the 
*^*  money  which  they  had  paid  to  the  Maine  incorporators  and 
that  the  release  would  operate  to  deprive  them  of  this  right.; 
In  the  second  place,  they  contend  that  the  release  was  a  settle- 
ment of  the  entire  cla:im  and  that  its  effect  was  to  discharge 
them  upon  the  theory  that  they  were  joint  tort-feasors. 

It  is  not  our  purpose  to  question  the  character  or  the  motive 
of  the  defendants  in  carrying  out  the  transaction.  We  may 
readily  concede  that  they  thought  they  were  acting  for  the 
best  interests  of  the  company  which  they  represented.     They, 
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doubtless,  thought  that  by  getting  control  of  the  Maine  com- 
pany and  getting  themselves  installed  as  officers  they  could 
get  the  policy-holders  in  that  company  to  transfer  their  insur- 
ance into  the  Commercial  Alliance  Company;  but  good  mo- 
tives and  good  intentions  do  not  render  the  transaction  valid 
or  relieve  them  from  liability  for  the  wrong  which  they  have- 
committed.  The  Maine  incorporation  was  not  a  stuck  com- 
pany. Its  officers  had  no  stock  in  the  company  which  they 
could  sell  or  transfer,  and  consequently  there  was  nothing  that, 
the  Commercial  Alliance  Company  could  purchase.  The  thing 
accomplished  by  the  transaction  was  the  resignation  of  the  of- 
ficers of  the  Maine  company  and  the  substitution  of  the  de- 
fendants or  their  representatives.  It  was,  therefore,  a  misap- 
propriation of  the  moneys  of  the  Commercial  Alliance  Com- 
pany by  the  defendants  and  their  associates  which  operated  to 
waste  the  funds  of  the  company  and  they  thereby  became 
wrongdoers,  and  among  themselves  joint  tort-feasors.  We  are 
also  of  the  opinion  that  the  officers  of  the  Maine  company  also 
committed  a  wrong.  If  they,  as  officers  of  the  Maine  cora.^ 
pany,  could  transfer  any  of  the  property  of  that  company  to 
the  Commercial  Alliance  Company  they  had  no  right,  as  such 
officers,  to  divide  up  the  thirty-five  thousand  dollars  among 
themselves  and  put  it  into  their  own  pockets.  If  they  had  no 
property  rights  which  they  could  ti'ansfer  to  the  Commercial 
Alliance  Company  then  they  had  no  right  to  take  the  money 
of  that  company  and  convert  it  to  their  own  use,  so  that,  as 
among  themselves,  they  were  joint  tort-feasors.  As  to  whether 
they  were  joint  "^^^  tort-feasors  with  the  defendants  we  do  not 
deem  it  necessary  to  now  determine,  for  it  is  our  purpose  ta 
consider  the  question  in  both  aspects. 

If  the  defendants  had  paid  the  Maine  incorporators  thirty- 
five  thousand  dollars  of  their  own  money  to  resign  their  position 
in  that  company  and  have  the  defendants  substituted  in  their 
places,  we  are  aware  of  no  equitable  or  legal  principle  upon, 
which  they  could  recover  the  money.  They  got  what  they 
purchased.  They  understood  fully  what  the  Maine  officers 
had  to  transfer.  In  using  the  money  of  the  Commercial  Al- 
liance Company  they  committed,  as  we  have  seen,  a  wrong 
upon  that  company,  and  our  attention  has  been  called  to  no 
case  in  which  equity  has  enforced  the  right  of  subrogation  in 
such  a  case.  Indeed,  we  had  supposed  the  policy  of  the  law  to 
be  to  leave  wrongdoers  without  aid  in  equity  from  the  burdens 
of  the  position  in  which  they  have  placed  themselves.    The; 
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rule  is  well  settled  that,  as  among  themselves,  equity  would 
not  compel  contribution  or  enforce  subrogation:  Peck  v.  Ellis, 

2  Johns.  Ch.  131;  Miller  v.  Fenton,  11  Paige,  18;  Thorp  v. 
Amos,  1  Sand.  Ch.  26,  34;  Pierson  v.  Thompson,  1  Edw.  Ch. 
212,  218;  Wehle  v.  Haviland,  42  How.  Pr.  399,  410;  North 
V.  Sergeant,  33  Barb.  350,  354;  Weidman  v.  Sibley,  16  App. 
Div.  616,  619,  44  N.  Y.  Supp.  1057.  We,  consequently,  con- 
clude that  the  principles  of  subrogation  do  not  apply  to  the 
defendants  in  this  case. 

In  considering  the  effect  of  the  release  we  shall  assume  that 
the  defendants  were  joint  tort-feasors  with  the  Maine  incor- 
porators, and  that  the  release,  under  seal,  of  a  claim  given  to 
one  joint  tort-feasor  operates  as  a  release  of  all:  Barrett  v. 
Third  Ave.  E.  E.  Co.,  45  N.  Y.  628,  635,  and  cases  there 
cited.  This  rule  is  founded  upon  the  theory  that  a  party  is 
entitled  to  but  one  satisfaction  for  the  injury  sustained  by 
him.  The  claim  of  the  plaintiff,  as  we  have  seen,  was  for 
thirty-five  thousand  dollars;  the  settlement  was  for  twenty- 
five  thousand  dollars,  leaving  ten  thousand  dollars  of  the  origi- 
nal claim  unpaid  and  unsatisfied.  The  instrument  given  to 
the  Maine  incorporators  upon  the  settlement  of  the  plaintiff's 
^**^  suit  against  them  released  and  discharged  them  from  all 
further  claims  or  demands,  so  far  as  the  plaintiff  was  con- 
cerned, but  it  was  expressly  provided  in  the  instrument  that 
it  should  not  affcet  any  cause  of  action  on  behalf  of  the  re- 
ceiver against  any  other  person.  The  purpose  of  this  reser- 
vation is  very  evident.  The  receiver,  doubtless,  intended  to 
pursue  the  defendants  for  the  balance  of  the  claim.  The  in- 
strument, therefore,  does  not  purport,  neither  was  it  intended, 
to  be  a  full  and  complete  settlement  of  the  plaintiff's  entire 
claim.  Eeservations  of  this  character  in  releases  are  not  un- 
common, and  their  effect  ha8  been  the  subject  of  frequent  ad- 
judication by  the  courts.  It  is  quite  true  that  the  courts  of 
our  sister  states  have  reached  different  conclusions  upon  the 
question,  and  that  a  sharp  conflict  exists  in  the  courts  of  our 
own  state,  as,  for  instance,  Matthews  v.  Chicopee  Mfg.  Co., 

3  Eob.  (N.  Y.)  712,  Commercial  Nat.  Bank  v.  Taylor,  64 
Hun,  499,  19  N.  Y.  Supp.  533,  on  one  side,  and  Mitchell  v. 
Allen,  25  Hun,  543 ,  Belong  v.  Curtis,  35  Hun,  94,  and  Brogan 
V.  Hanan,  55  App.  Div.  92,  66  N".  Y.  Supp.  917,  upon  the 
other  side. 

In  England  the  modern  authorities  appear  to  be  quite  uni- 
form upon  the  question.     They  are  to  the  effect  that,  as  between 
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joint  debtors  and  joint  tort-feasors,  a  release  given  to  one 
relrases  all;  bait  if  the  instrument  contains  a  reservation  of  a 
right  to  sue  the  other  joint  debtor  or  tort-feasors,  it  is  not  a 
release,  but  in  elfect  is  a  covenant  not  to  sue  the  person  re- 
leased, and  a  covenant  not  to  sue  does  not  release  a  joint  debtor 
or  a  joint  tort-feasor. 

In  the  case  of  Duck  v.  Mayeu  (1892),  L.  E.  3  Q.  B.  511,  the 
question  was  as  to  whether  the  plaintiff  had  released  a  joint 
tort-feasor.  He  had  accepted  from  one  a  sum  of  money,  but 
without  prejudice  to  his  claim  against  the  other.  Smith,  L.  J., 
in  delivering  the  opinion  of  the  court,  said  with  reference 
thereto:  "In  determining  whether  the  document  be  a  release 
or  a  covenant  not  to  sue,  the  intention  of  the  parties  was  to 
be  carried  out,  and,  if  it  were  clear  that  the  right  against  a 
joint  debtor  was  intended  to  be  preserved,  inasmuch  as  such 
right  would  not  be  preserved  if  the  document  were  ^^^  held 
to  be  a  release,  the  proper  construction,  where  this  was  sought 
to  be  done,  was  that  it  was  a  covenant  not  to  sue,  and  not  a 
release.  In  the  ease  of  Bateson  v.  Gosling,  at  nisi  prius,  the 
same  canon  of  construction  was  applied,  and  it  was  held  that, 
the  release  being,  as  it  was,  limited  by  a  proviso  reserving  rights 
against  the  surety,  it  must  be  taken  that  it  was  a  covenant 
not  to  sue,  and  not  a  release;  and  this  ruling  was  unanimously 
upheld  bv  the  court  of  common  pleas,  as  reported  in  L.  R.  7 
C.  P.  9." 

In  Price  V.  Barker,  4  El.  &  B.  760,  Coleridge,  J.,  says: 
"With  regard  to  the  first  question,  two  modes  of  construction 
are  for  consideration.  One,  that,  according  to  the  earlier  au- 
thorities, the  primary  intention  of  releasing  the  debt  is  to  be 
carried  out,  and  the  subsequent  provision  for  reserving  reme- 
dies against  co-obligors  and  co-contraictors  should  be  rejected 
as  inconsistent  with  the  intention  to  release  and  destroy  the 
debt  evinced  by  the  general  words  of  the  release,  and  as  some- 
thing which  the  law  will  not  allow,  as  being  repugnant  to  such 
release  and  extinguishment  of  the  debt.  The  other  that,  ac- 
cording to  the  modern  authorities,  we  are  to  mould  and  limit 
the  general  words  of  the  release  by  construing  it  to  be  a  cove- 
nant not  to  sue,  and  thereby  allow  the  parties  to  carry  out  the 
whole  of  their  intentions  by  preserving  the  rights  against  par- 
ties jointly  liable.  We  quite  agree  with  the  doctrine  laid  down 
by  Lord  Denmnn  in  Nicholson  v.  Revill,  4  Ad.  &  E.  675,  as 
explained  by  Baron  Parke  in  Kearsley  v.  Cole,  16  Mees.  &  W. 
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136,  that,  if  the  deed  is  taken  to  operate  as  a  release,  the  right 
against  a  party  jointly  liable  cannot  be  preserved;  and  we 
think  tliat  we  are  bound  by  modern  authorili-s  (see  Solly  v. 
Forbes,  2  Brod.  &  B.  38;  Thompson  v.  Lack,  3  Com.  B.  540, 
and  Payler  v.  ITomersham,  4  Maule  &  S.  423)  to  carry  out  the 
wliole  intention  of  the  parties  as  far  as  possible,  by  holdin;^ 
the  present  to  be  a  covenant  not  to  sue,  and  not  a  release": 
See,  also,  Currey  v.  Armitage,  6  Week.  Eep.   (Eng.)   516. 

In  the  ease  of  McCrillis  v.  Hawes,  38  Me.  566,  one  Lewis  *^ 
and  the  defendant  were  charged  as  joint  trespassers  upon  the 
plaintiff's  premises.  They  had  taken  one  hundred  sticks  of  pine 
timber.  The  plaintiff  settled  with  Lewis  for  one-half  of  the 
property  taken  and  brought  action  against  the  defendant  for 
the -other  half.  It  was  held  that  the  action  could  be  main- 
tained and  that  the  settlement  was  not  a  release  as  to  the 
whole  claim. 

In  the  case  of  Ellis  v.  Esson,  50  Wis.  138,  36  Am.  Rep. 
830,  6  N.  W.  518,  it  was  held  that  the  instrument  given  to  one 
of  several  joint  wrongdoers  is  not  a  technical  release  if  it  ap- 
pears from  the  paper  that  it  was  not  the  intention  of  the  in- 
jured person  to  release  his  cause  of  action  against  all  the 
wrongdoers  and  that  the  sum  received  was  not  in  fact  a  full 
compensation  for  his  injury  nor  intended  to  be  such  by  the  par- 
ties to  the  agreement. 

In  Sloan  v.  Herriek,  49  Vt.  327,  it  was  held  that  the  release 
of  one  joint  tort-feasor  on  payment  of  part  satisfaction,  when 
it  is  expressed  in  the  release  that  the  sum  paid  is  received  only 
in  part  satisfaction,  will  not  operate  to  bar  the  injured  party 
from  pursuing  the  other  joint  tort-feasor  for  so  much  of  the 
tort  as  remains  unsatisfied. 

We  have  thus  called  attention  to  the  English  authorities 
and  those  of  some  of  our  sister  states.  We  have  also  referred 
to  some  of  the  conflicting  cases  in  our  own  courts.  The  ques- 
tion appears  to  have  first  received  attention  here  in  Kirby  v. 
Taylor,  6  Johns.  Ch.  250,  253,  in  which  it  was  held  that  a 
release  is  to  be  construed  according  to  the  clear  intention  of 
the  parties,  and  where  it  contains  a  reservation,  the  other 
obligee  was  not  discharged. 

In  the  case  of  Irvine  v.  Millbank,  56  N.  Y.  635,  more  fully 
reported  in  15  Abb.  Pr.,  N.  S.,  378,  the  release  was,  by  its 
terms,  to  be  without  prejudice  to  the  rights  of  the  plaintiff 
as  against  the  other  defendants.  Folger,  J.,  in  delivering 
the  opinion  of  the  court,  said  that  this  instrument  was  not  a 
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technical  release,  which  it  must  be  to  operate  as  a  discharge  of 
a  joint  tort-feasor. 

And  finally,  in  the  case  of  Whittemore  v.  Judd  Linseed  etc. 
Oil  Co.,  124  N.  Y.  565,  21  Am.  St.  Rep.  708,  27  N.  E.  244, 
the  question  was  examined  ^'^^  by  Brown,  J.,  and  the  conclu- 
sion reached  that  where  a  release  of  one  of  two  joint  debtors 
contains  an  express  provision  that  it  shall  not  affect  or  im- 
pair the  claim  of  the  creditor  against  the  other  debtor,  the 
latter  is  not  discharged. 

It  thus  appears  that  the  decisions  of  this  court  are  in  accord 
with  the  English  rule  and  in  harmony  with  our  statute  in 
reference  to  joint  debtors :  Code  Civ.  Proc,  sees.  1942,  1944. 
They  give  force  and  effect  to  the  intention  of  the  parties  to 
the  instrument,  which,  we  think,  is  more  just  and  the  \fiser 
and  safer  rule.  Where  the  release  contains  no  reservation 
it  operates  to  discharge  all  the  joint  tort-feasors;  but  where 
the  instrument  expressly  reserves  the  right  to  pursue  the  others 
it  is  not  technicaly  a  release  but  a  covenant  not  to  sue,  and 
they  are  not  discharged.  It  follows  that  the  release,  so  called, 
did  not  operate  to  discharge  the  defendants. 

The  order  of  the  appellate  division  should  be  affirmed  and 
judgment  absolute  ordered  in  favor  of  the  plaintiff  upon  the 
stipulation,  with  costs. 

Parker,  C.  J.,  Gray,  Bartlett,  Cullen  and  Werner,  JJ.,  con- 
cur. 

O'Brien,  J.,  absent. 
Order  affirmed. 


TJie  Effect  of  the  Consolidation  of  corporations  ia  the  subject  of  a 
mono^aphie  note  to  Morrison  v.  American  Snuff  Co.,  89  Am.  8t. 
Kep.  604-655. 

The  Effect  of  the  Release  of  one  joint  tort-feasor  on  the  liability  of 
the  others  is  the  subject  of  a  monosrraphic  note  to  Abb  v.  Northern 
Pac.  Ky.  Co.,  92  Am.  St.  Eep.  872-888. 

Subrogation  is  an  equitable,  not  a  legal,  right:  Makeel  v.  Hotch- 
kiss,  190  Til.  311,  83  Am.  St.  Eep.  131,  60  N.  E.  524;  SandB  v.  Dur- 
ham, 99  Va.  263,  86  Am.  St.  Kep.  884,  38  S.  E.  145.  It  is  not  ap- 
plied to  relieve  one  of  the  consequences  of  his  own  wrongful  or  ille- 
gal act:  Roe  v.  Kiser,  62  Ark.  92,  54  Am.  St.  Eep.  288,  34  8.  W.  534. 
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STARBUCK  V.  STARBUCK. 

[173  N.  Y.  503,  66  N.  E.  193.] 

DrVOBCE— Estoppel  to  Attack. — A  decree  of  divorce  obtained 
by  a  wife  iu  Massachusetts  in  an  action  again&t  her  husband  in  New 
York,  in  which  he  was  personally  served  with  the  papers,  but  did 
not  appear  or  submit  to  the  jurisdiction  of  the  court,  is  competent 
evidence  as  tending  to  defeat  her  claim  that  she  is  his  widow,  and 
entitled  to  dower  in  real  estate  acquired  after  the  decree,  since,  hav- 
ing invoked  the  jurisdiction  of  the  Massachusetts  court  and  submit- 
ted thereto,  she  cannot  question  the  validity  of  its  decree,     (p.  632.) 

JUDGMENT.— A  Party  Cannot  be  Heard  to  Impeach  a  judg- 
ment which  he  himself  has  procured  to  be  entered  in  his  own  favor, 
(p.  633.) 

Artemas  H.  Holmes  and  William  N.  Dykman,  for  the  ap- 
pellants. 

Rcuert  D.  Benedict  and  James  Emerson  Carpenter,  for  the 
respondent. 

'^o*  HAIGHT,  J.  This  action  was  brought  by  the  plaintiff 
as  the  widow  of  William  H.  Starbuck,  deceased,  to  recover 
dower  in  the  real  estate  of  which  he  died  seised. 

The  decedent  and  the  plaintiff  were  married  in  the  com- 
monwealth of  Massachusetts  on  the  fourteenth  day  of  October, 
1857,  he  being  a  resident  of  this  state  where  he  continued  to 
reside  until  his  death,  which  occurred  on  the  twenty-ninth  day 
of  March,  1896.  In  the  year  1868  the  plaintiff  left  her  hus- 
band's residence  and  returned  to  her  parents'  home  in  Massa- 
chusetts, taking  her  daughter  with  her,  where  she  resided  un- 
til after  his  death.  She  then  removed  to  this  state  and  brought 
this  action.  Upon  the  trial  the  defendants  offered  in  **** 
evidence  an  exemplified  record  of  a  decree  of  divorce  obtained 
by  the  plaintiff  from  her  husband  in  the  state  of  Massachu- 
setts on  the  fourth  day  of  May,  1874,  upon  the  ground  of 
extreme  cruelty.  The  papers  in  that  action  were  served  upon 
the  decedent  personally  in  this  state,  but  he  did  not  appear  in 
the  action  either  personally  or  by  attorney  and  did  not  submit 
himself  to  the  jurisdiction  of  the  Massachusetts  court.  This 
decree  was  excluded  from  evidence  upon  the  objection  of  the 
plaintiff's  attorney,  and  exceptions  were  taken  to  such  exclu- 
sion by  the  defendants.  After  the  divorce  Starbuck  contracted 
a  marriage  with  the  defendant,  Matilda  Eliza  Starbuck,  in  the 
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etate  of  Pennsylvania,  and  the  minor  defendants  are  children 
of  that  union.  The  real  estate  in  which  the  plaintiff  seeks  to 
recover  dower  is  all  situated  in  this  state,  and  was  acquired  by 
Starbuck  after  the  divorce. 

We  are  of  the  opinion  that  the  Massachusetts  decree  was 
competent  and  that  the  defendants  had  the  right  to  have  it 
received  in  evidenca  True,  the  plaintiff  could  not  avail  her- 
self of  a  void  decree,  which  she  had  procured  to  be  entered, 
any  more  than  she  could  of  her  own  declarations,  but  it  is 
different  with  the  defendants.  They  have  the  right  to  avail 
themselves  of  the  declarations,  acts  and  decrees  obtained  by 
their  opponent,  and  the  principle  is  well  established  that,  where 
a  party  has  procured  a  judgment  or  decree  to  be  entered,  sub- 
mitting himself  to  the  jurisdiction  of  the  court,  he  cannot 
thereafter  be  heard  to  question  the  jurisdiction  of  the  court 
which  entered  the  judgment  or  decree.  The  decree,  there- 
fore, if  it  had  been  received  in  evidence,  would  have  operated 
to  defeat  her  claim  that  she  is  now  the  widow  of  the  decedent 
and  entitled  to  dower  in  the  real  estate  acquired  by  him  after 
the  decree.  We  have  recently  had  under  consideration  a  similar 
question  in  Matter  of  Swales,  60  App.  Div.  599,  70  N.  Y.  Supp. 
220,  affirmed  upon  the  opinion  of  the  appellate  division:  172 
N.  Y.  651,  65  N.  E.  1122.  In  that  case  Mary  E.  Swales  pe- 
titioned the  surrogate's  court  for  letters  of  administration  upon 
the  estate  of  William  H.  Swales,  deceased,  claiming  to  be  his 
widow.  It  appeared  that  they  were  married  on  the  third  day 
of  May,  1869,  ^^"^  at  Sodus,  in  this  state,  and  that  in  Decem- 
ber, 1873,  they  separated;  that  in  the  year  1883  the  petitioner 
obtained  a  decree  of  divorce  from  him  in  the  state  of  Illinois, 
which  purported  to  dissolve  the  marriage  between  the  parties 
upon  grounds  which  are  not  recognized  by  the  laws  of  this  state 
as  sufficient  for  that  purpose.  The  summons  or  process  by 
which  the  action  was  commenced  was  served  by  publication 
only,  and  the  decedent  did  not  appear  in  the  action  either  in 
person  or  by  counsel.  After  obtaining  the  divorce,  the  peti- 
tioner maiTied  one  David  Trobiidge,  with  whom  she  has  since 
cohabited  and  resided  in  this  state,  and  by  whom  she  has  a 
daughter.  After  the  death  of  Swales  she  petitioned  for  let- 
ters of  administration,  as  we  have  seen,  claiming  to  be  his 
widow.  In  that  case  Adams,  P.  J.,  in  delivering  the  opinion 
of  the  court,  says:  "We  think  the  case  justifies  the  applica- 
tion of  a    ....  principle  which  is,  that  where  a  party  has 
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invpked  the  jurisdiction  of  any  court  and  submitted  himself 
thereto,  he  cannot  thereafter  be  heard  to  question  such  jurisdic- 
tion." 

In  Matter  of  Morrison,  52  Hun,  102,  5  N.  Y.  Supp.  90,  the 
decedent's  personal  estate  was  claimed  by  the  legal  representa- 
tives of  her  deceased  Imsband,  Henry  Feyh.  He  had  previously 
obtained  a  divorce  from  her  in  the  state  of  Ohio  while  she 
was  domiciled  in  this  state.  It  was  claimed  on  behalf  of  the 
personal  representatives  of  Henry  Feyh  that  the  decree  of  the 
Ohio  court  was  void  in  this  state.  It  was  held  that  they  were 
not  entitled  to  the  estate.  Van  Brunt,  P.  J,,  in  delivering  the 
opinion  of  the  court,  said:  "Henry  Feyh,  having  invoked  the 
jurisdiction  of  the  court  of  Ohio  and  submitted  himself  thereto, 
cannot  now  be  heard  to  question  such  jurisdiction.  And  the 
claimants  here  occupy  precisely  the  same  position  that  Feyh 
would  have  occupied  had  he  been  living.  This  position  does 
not  rest  upon  the  doctrine  of  estoppel,  as  such  term  is  ordi- 
narily used,  but  upon  a  principle  which  has  been  repeatedly 
recognized  by  the  courts,  that  where  a  party  has  gone  into  a 
court  and  invoked  its  jurisdiction  he  cannot  subsequently  at- 
tack the  decree  of  the  court  obtained  at  his  ^^^  instance  be- 
cause of  the  want  of  jurisdiction  of  somebody  else."  This  de- 
cision was  affirmed  in  this  court:  In  re  Morrison,  117  N.  Y. 
638,  22  K  E.  1130.  See,  also,  Kinnier  v.  Kinnier,  45  N.  Y. 
635,  6  Am.  Rep.  132;  Coddington  v.  Coddington,  10  Abb. 
Pr.  450;  Kirrigan  v.  Kirrigan,  15  N.  J.  Eq.  146;  Hunter  v. 
Hunter,  111  Cal.  261,  52  Am.  St.  Rep.  180,  43  Pac.  756; 
Hewitt  V.  Northrup,  75  N.  Y.  506;  Matter  of  Ellis'  Estate, 
55  Minn.  401,  43  Am.  St.  Rep.  514,  56  K  W.  1056;  Ellis  v. 
White,  61  Iowa,  644,  17  N.  W.  28;  and  Van  Koughnet  v. 
Dennie,  68  Hun,  179,  22  N.  Y.  Supp.  823. 

There  are  a  number  of  cases  in  which  the  courts  of  this 
state  have  refused  to  recognize  the  validity  of  divorces  obtained 
in  other  states  upon  grounds  insufficient  for  that  purpose  in 
this  state  when  the  defendant  resided  here  and  was  not  per- 
sonally served  with  process  and  did  not  appear  in  the  action : 
Matter  of  Kimball,  155  N.  Y.  62,  49  N.  E.  331 ;  Williams  v. 
Williams,  130  N.  Y.  193,  27  Am.  St.  Rep.  517,  29  K  E.  98; 
de  Meli  v.  de  Meli,  120  N".  Y,  485,  17  Am.  St.  Rep.  652,  24 
N.  E.  996;  Cross  v.  Cross,  108  N.  Y.  628,  15  N.  E.  333; 
O'Dea  V.  O'Dea,  101  N.  Y.  23,  4  N.  E.  110.     But  in  none  of 
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these  cases  did  the  party  procuring  the  decree  seek  a  benefit  by 
having  it  held  invalid.  A  party  cannot  avail  himself  of  a  de- 
fense or  of  a  right  to  recover  by  means  of  an  invalid  decree 
or  judgment  obtained  by  him;  but,  on  the  other  hand,  he  may 
not  be  heard  to  impeach  a  decree  or  judgment  which  he  himself 
Las  procured  to  be  entered  in  his  own  favor. 

We  think  the  case  under  consideration  cannot  be  distin- 
guished from  that  of  Swales  or  Morrison.  It  is  true  that  in 
the  Swales  case  the  petitioner  was  seeking  administration  in- 
stead of  dower,  but  if  she  was  the  widow  of  the  decedent 
she  had  a  statutory  right  to  administer  the  estate  and  the 
plaintiff  in  her  action  for  dower  has  no  greater  right.  In  the 
Swales  case  the  petitioner  after  procuring  her  decree  of  di- 
vorce had  remarried.  In  this  case  the  plaintiff  procured  her 
divorce,  but  did  not  remarry;  but  it  does  not  appear  to  us  that 
this  distinction  affects  the  legal  proposition  involved. 

It  is  said  in  the  Swales  case  that  the  action  of  the  plaintiff 
in  procuring  the  decree  of  divorce  in  Illinois  does  not  constitute 
an  estoppel  within  the  ordinary  acceptation  of  that  term;  for 
the  reason  that  it  did  not  influence  the  decedent  to  do  anything 
^^^  which  he  could  not  otherwise  have  done.  That  may  be 
true  in  that  case ;  and  yet  in  other  cases  the  decree  may  influence 
parties  to  do  that  which  they  otherwise  would  not  have  done. 
The  statute  of  the  state  of  Massachusetts,  upon  certain  condi- 
tions, permits  both  parties  to  marry  again.  If  Starbuck  had 
gone  to  that  state  and  had  contracted  a  marriage  with  a  woman 
there,  who  acted  upon  the  faith  of  the  decree  that  the  plain- 
tiff had  obtained,  it  may  be  that  a  question  of  estoppel  would 
have  been  presented:  Moore  v.  Hegeman,  92  N.  Y.  521,  44 
Am.  Eep.  408.  But  we  do  not  deem  it  necessary  to  determine 
that  question  at  this  time.  We  prefer  to  rest  our  decision  upon 
the  principle  that  the  plaintiff,  having  invoked  the  jurisdiction 
of  the  Massachusetts  court  and  submitted  herself  thereto,  can- 
not now  be  heard  to  question  the  validity  of  its  decree. 

The  judgment  of  the  appellate  division  and  that  of  the  trial 
court  should  be  reversed  and  the  plaintiff's  complaint  dismissed 
with  costs. 

Parker,  C.  J.,  Gray,  Bartlett,  CuUen  and  Werner,  JJ.,  con- 
cur. 

O'Brien,  J.,  absent. 

Judgment  reversed,  etc 
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Dicort'c.—lf  the  parties  in  an  action  for  divorce  in  the  court  of  an- 
other state  submit  to  its  jurisdiction,  they  are  bound  by  its  judg- 
ment, and  cannot  avoid  it  in  a  collateral  proceeding  in  this  state  by 
proof  that  neither  of  them  was  a  resident  of  that  state  when  the  ac- 
tion was  brought  and  the  judgment  rendered:  In  re  Ellis'  Estate,  55 
Minn.  401,  43  Am.  St.  Bep.  514,  56  N.  W.  1056. 
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STATE  V.  TOWNLEY. 

[67  Ohio  St.  21,  65  N.  E.  149.] 

COURTS  —Implied  Power  of  .—Every  court  has  inherent  power 
to  do  all  things  reasonably  necessary  for  the  administration  of  jus- 
tice within  the  scope  of  its  jurisdiction,     (p.  637.) 

COURTS  have  Power  to  Administer  Oaths  in  the  Trial  of  a 
Cause,  though  no  statute  purporting  to  confer  such  power  exists,  (p. 
637.) 

PERJURY— Defense  That  Person  Administering  Oath  on  the 
Trial  was  not  Authorized  to  do  so. — If,  during  the  progress  of  a  trial 
before  a  court  of  competent  jurisdiction,  an  oath  is  administered  by 
a  person  then  acting  as  a  deputy  clerk,  it  is  not  material  that  he  is 
neither  an  officer  de  jure  nor  de  facto,  if  his  act  takes  place  in  the 
presence  of  the  court,  and  apparently  by  its  sanction,     (p.  638.) 

Prosecution  and  conviction  for  perjury.  The  defendant 
moved  to  arrest  the  testimony  and  direct  a  verdict  of  not  guilty, 
on  the  ground  that  the  clerk  who  administered  the  oath  to  the 
defendant,  on  which  the  prosecution  was  grounded,  did  not 
have  authority,  under  the  laws  of  the  state,  to  administer  it. 
The  motion  was  granted,  and  the  district  attorney  excepted 
and  subsequently  moved  for  a  new  trial,  which  was  granted. 

Fred  E.  Guthery,  prosecuting  attorney,  for  the  plaintiff  in  er- 
ror. 

G.  E.  Mouser,  for  the  defendant  in  error. 

*"  DAVIS,  J.  It  is  clearly  established  by  the  testimony 
fhown  in  the  record  in  this  case  that  the  oath  usually  admin- 
istered to  witnesses  was  administered  to  the  person  charged 
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with  perjury  in  this  indictment;  that  the  oath  was  admin- 
istered  in  open  court  upon  the  trial  of  a  case  in  the  county  of 
Marion;  that  the  testimony  given  by  the  accused  under  the 
sanction  of  that  oath  was  false;  that  the  oath  was  administered 
by  one  W.  H,  Folk,  acting  as  deputy  clerk  of  the  court:  and 
that  said  Folk  was  not  deputy  clerk  de  jure.  Whether  or  not 
Folk  was  deputy  clerk  de  facto  is  perhaps  a  debatable  ques- 
tion ;  but  it  is  one  which  we  do  not  find  it  necessary  to  decide. 
He  had  been  duly  appointed  to  the  office  or  public  trust  of 
deputy  clerk,  if  it  is  an  office  or  public  trust,  and  continued 
therein  without  having  been  discharged  by  the  officer  appointing 
him,  at  any  tim^e  during  the  first  or  second  term  of  the  latter: 
Kev.  Stats.,  sees.  8,  9.  Whether  this  constituted  him  an  officer 
de  facto  we  leave  undetermined.  The  facts  remain,  however, 
that  he  had  been  legally  appointed  and  qualified  as  deputy  dur- 
ing the  first  term  of  his  principal,  and  had  performed  the 
duties  of  a  deputy  clerk  during  such  term  and  continued  to 
do  so,  under  a  verbal  appointment  and  without  objection  from 
anybody  during  the  second  term  of  his  principal.  While  so 
acting,  he,  in  open  court,  presumably  with  the  sanction  of  the 
court,  if  not  by  its  express  direction,  administered  to  the  ac- 
cused the  oath  which  is  the  foundation  of  this  prosecution.  It 
certainly  was  so  much  within  the  knowledge  and  approval  of 
the  court  that  the  testimony  given  by  the  accused  under  that 
oath  was  material  in  obtaining  the  divorce  which  he  was  seeking 
in  the  case  then  on  trial.  It  is  fundamental  that  every  ctjuj-t 
has  inherent  power  to  do  all  things  which  are  reasonably  nec- 
essary for  *''  the  administration  of  justice  within  the  scope' 
of  its  jurisdiction:  State  v.  Cay  wood,  96  Iowa,  367,  65  N.  W. 
385.  Therefore,  it  is  not  necessary  that  there  should  be  » 
statute  empowering  the  courts  to  administer  oaths  in  the  trid 
of  cases.  The  power  is  implied  in  the  jurisdiction  to  try  cases 
and  to  receive  the  testimony  of  witnesses  under  oath.  It  was 
upon  this  principle,  apparently,  that  the  supreme  court  of  Ten- 
nessee held  that  "the  judge  himself  may  administer  the  oath, 
or  he  may  direct  anyone  in  his  presence,  in  open  couit, 
to  administer  it,  and  the  oath  will  be  valid":  Stephens 
V.  State,  1  Swan  (Tenn.),  157.  In  that  case  the  court 
continues:  "The  oath  does  not  derive  its  santion  and  va- 
lidity from  the  circumstance  merely  that  it  was  admin- 
istered by  the  clerk,  but,  from  the  circumstance  tliat  it 
was  duly  administered  in  open  court,  with  the  approval  and 
under  the  control  of  the  judge  presiding.     It  was  not,  there- 


638  American  State  Reports,  Vol.  93.  [Ohio, 

fore,  necessary  that  the  person  who  administered  the  oath,  un- 
der these  circumstances,  should  have  been  a  legally  appointed 
deputy."  A  similar  ruling  was  made  in  Oaks  v.  Eodgers,  48 
Cal.  197.  In  delivering  the  opinion  of  this  court  in  Staight 
V.  State,  39  Ohio  St.  496,  Okey,  J.,  noted  these  cases  in  Ten- 
nessee and  California,  and  pointed  out  the  distinction  between 
them  and  the  case  then  under  consideration.  The  same  dis- 
tinction applies  here.  The  oath  was  administered  by  Folk  in 
a  judicial  proceeding  by  the  court  and  in  the  presence  of  the 
judge  presiding  therein.  It  was  necessarily  under  the  super- 
vision of  the  judge.  It  was  the  performance  of  a  mere  min- 
isterial act  for  the  court.  Being  in  other  respects  strictly 
legal,  and  being  administered  in  open  court  with  the  assent 
and  under  the  supervision  of  the  court,  it  could  work  no  preju- 
dice to  the  accused  *®  whether  the  oath  was  administered  by 
the  judge,  or  by  an  officer  of  the  court,  or  by  anyone  not  an 
officer  who  performed  that  duty  for  the  court.  In  addition 
to  the  authorities  already  cited  the  views  here  expressed  are 
supported  by  the  following  cases:  Server  v.  State,  2  Blackf. 
(Ind.)  35;  State  v.  Knight,  84  N.  C.  789,  State  v.  Dreifus, 
38  La.  Ann.  877;  State  v.  Polke,  7  Blackf.  (Ind.)  27,  29; 
Keator  v.  People,  32  Mich.  484;  Masterson  v.  State,  144  Ind. 
240,  43  N".  E.  138. 
Exceptions  sustained. 

Burket,  C.  J.,  Spear,  Shauck,  Price  and  Crew,  JJ.,  concur. 

To  Sustain  a  Charge  of  Perjury,  the  oath,  if  nonjudicial,  must  hav© 
been  taken  before  an  officer  having  authority  to  administer  it;  or, 
if  judicial,  before  a  court  having  jurisdiction  of  the  proceedings. 
The  administration  of  the  oath,  however,  may  be  done  by  anyone 
in  the  presence  and  by  the  direction  of  the  court.  It  is  sufficient 
to  show  that  it  was  administered,  in  open  court,  by  one  acting  as 
deputy  clerk:  See  the  monographic  note  to  State  v.  Shupe,  85  Am. 
Dec.  490. 
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GILLETTE  v.  TUCKER. 
[67  Ohio  St.  106,  65  N.  E.  865.] 

PHYSICIANS  AND  StJEGEONS  Assume  to  Exercise  the  Or- 
dinary Skill  and  Care  of  Their  Profession  in  the  light  of  modern  ad- 
vancement and  learning  on  the  subject,  and  become  liable  for  ia- 
juries  resulting  from  their  failure  to  do  so.     (p.  643.) 

PHYSICIANS  AND  SUEGEONS  Must,  After  Performing  an 
Operation,  exercise  the  same  care  and  skill  in  the  subsequent  neces- 
sary treatment  as  in  performing  the  operation,  unless  the  terms  of 
employment  otherwise  limit  the  services,  or  the  patient  gives  notice 
that  he  cannot  or  will  not  afford  the  subsequent  treatment,     (p.  643.) 

STATUTE  OF  LIMITATIONS  in  Actions  Against  Physician* 
and  Surgeons  for  Malpractice,  When  Commences  to  Run.— In  an  ac- 
tion against  a  physician  and  surgeon  for  malpractice,  consisting  of 
negligently  leaving  a  sponge  in  the  abdomen  of  the  plaintiff  after 
performing  an  operation,  where  it  remained  for  many  months,  and 
until  after  the  relation  of  patient  and  surgeon  ceased,  the  statute  of 
limitations  does  not  commence  to  run  in  favor  of  the  surgeon  until 
the  termination  of  such  relation,  because,  until  that  time,  it  was  his 
constant  duty  to  remove  such  sponge,     (p.  648.) 

Action  by  Mrs.  James  H.  Tucker  against  Dr.  William  G. 
Gillette  for  malpractice.  The  jury  was  instructed  to  return 
a  verdict  for  the  defendant  on  the  ground  that  the  plaintiff's 
cause  of  action  was  barred  by  the  statute  of  limitations.  Such 
verdict  having  been  returned,  the  plaintiff  moved  for  a  new 
trial  and  after  the  denial  of  the  motion  and  the  entry  of  judg- 
ment in  favor  of  the  defendant,  the  plaintiff  appealed  to  the 
circuit  court,  which  reversed  the  judgment,  and  the  defendant 
thereafter  prosecuted  a  writ  of  error  to  the  supreme  court. 

D.  E.  Austin,  M.  A.  Norris,  and  George  F.  Wells,  for  the 
plaintiff  in  error. 

James  M.  and  Walter  F.  Brown,  for  the  defendant  in  error. 

^^"^  PRICE,  J.  When  the  plaintiff  below  rested  her  case> 
the  court  sustained  a  motion  to  direct  a  verdict  for  the  defend- 
ant, solely  on  the  ground  that  the  testimony  introduced  to 
support  the  plaintiff's  case,  showed  that  her  cause  of  action  was 
barred  by  the  one  year  statute  of  limitations.  The  circuit 
court  reversed  the  judgment  rendered  on  the  verdict  to  di- 
rected, and  it  becomes  necessary  that  we  first  consider  the  ma- 
terial facts  which  the  plaintiff's  evidence  tends  to  establish, 
and  we  find  that  on  or  about  November  1,  1897,  the  plaintiff 
in  error  was  engaged,  as  he  had  been  for  several  years  prior 
to  that  date,  in  the  practice  of  med.cine  and  surgery,  and  that 
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he  held  himself  out  as  competent  to  practice  in  srurgery  and 
medicine.  At  that  lime  the  plaintiff  below  was  suffering  severe 
pain  in  her  right  side,  and  accompanied  by  her  husband,  called 
at  the  office  of  Dr.  Gillette,  plaintiff  in  error,  to  consult  with 
him  as  to  the  cause  of  the  pain  and  its  treatment.  After  some 
inquiries  and  external  examira  ion.  the  doctor  pronounced  her 
ailment  append. citis,  and  thaL  an  ojeraticn  would  be  necessary 
to  relieve  her  suifering  and  its  cause.  For  this  purpose  she 
would  have  to  go  to  a  hospital.  The  cost  of  the  operation  and 
treatment  was  then  discussed,  and  the  ability  of  the  husband  to 
pay  was  inquired  into,  and  he  being  a  teamster  and  not  earn- 
ing large  wages,  it  was  agreed  that  the  charges  for  the  opera- 
tion and  subsequent  necessary  treatment  would  be  twenty-five 
dollars,  which  might  be  paid  as  he  was  able,  or  as  the  husband 
claims,  soon  as  his  wife  was  cured;  and  ***  as  the  wife  states 
it:  "I  will  take  your  case  and  attend  to  your  wife  for  twenty- 
five  dollars."  The  hospital  charges  were  not  included  in  this 
price. 

An  understanding  as  to  compensation  having  been  reached, 
it  was  arranged  that  the  woman  should  go  to  the  hospital, 
which  she  did  on  November  2,  1897,  and  on  the  next  day, 
the  plaintiff  in  error  performed  an  operation  for  appendicitis, 
after  and  while  the  patient  was  under  tha  influence  of  an 
anesthetic. 

After  the  abdomen  had  been  opened  in  the  region  of  the 
appendix,  for  the  purpose  of  absorbing  liberated  blood,  plaintiff 
in  error  placed  in  the  cavity  a  cheese-cloth  sponge,  which  con- 
sisted of  seven  or  eight  layers  of  cheese-cloth,  each  two  by  four 
iiiches.  After  an  examination  of  the  appendix  it  was  found 
in  a  healthy  condition,  but  there  were  indications  that  required 
an  examination  of  the  pelvic  region.  The  incision  made  to 
reach  the  appendix  was  then  closed,  leaving  the  cheese-cloth 
Sponge  in  the  cavity.  In  closing  the  incision  the  peritoneum 
was  stitched  with  kangaroo  tendons,  and  the  muscles  and  skin 
with  silkworm  gut.  There  was  no  drainage  made  for  the  wound. 
Next,  ah  incision  was  made  in  the  median  line  between  the 
umbilicus  and  pubes,  in  the  abdominal  cavity.  This  was  two 
and  a  half  to  three  inches  from  the  place  of  the  first  incision, 
and  there  was  found  a  tumor,  or  more  accurately  speaking,  a 
hematoma,  resulting  from  an  extra  uterine  preg-nancy.  This 
was  removed  and  cavity  cleansed  and  closed,  and  the  patient 
P'.it  (o  led  in  the  hospital  where  she  remained  about  five 
weeks.  She  was  not  conscious  during  either  operation,  and  did 
not  know  of  the  second  until  several  days  thereafter. 
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About  ihe  tenth  day  she  felt  a  severe  pain  in  her  side,  and 
a  sensation  like  the  bursting  of  the  closed  ^^"  incision.  The 
plaintiff  in  error  was  called  and  informed  of  what  had  occurred. 
Ihe  wound  was  discharging  pus  so  as  to  saturate  layers  of 
cotton;  he  said  he  had  been  looking  for  that,  and  that  it  came 
fr.m  the  tendcn  used  to  sew  up  the  wound;  that  the  tendons 
wou.d  soon  run  out  ml  then  the  incision  would  heal.  She 
was  visited  at  the  hospital  daily,  perhaps,  while  there,  and  on 
December  5,  1897,  she  was  removed  from  the  hospital  to  her 
home.  The  pus  continued  to  run  from  the  first  incision,  and 
in  about  two  weeks  the  doctor  was  called  to  the  residence  of 
plaintiff,  because  of  her  suffering,  and  looked  at  the  side  and 
saw  its  condition,  and  stated  to  her,  "that  it  [the  wound]  was 
coming  along  all  right;  Just  as  soon  as  that  tendon  is  ab- 
sorbed it  will  heal  up — that  is  what  is  doing  it." 

This  conversation  occurred  about  December  20,  1897.  The 
doctor  did  not  call  again  until  the  following  March,  1898. 
During  this  interval,  the  discharge  of  pus  continued,  and  in- 
creased so  that  it  would  saturate  several  thick  cloths  each  day. 
On  the  visit  in  March,  1898,  the  following  conversation  is 
said  to  have  occurred,  when  he  asked  the  patient  as  to  her 
condition:  "Well,  doctor,  I  don't  seem  to  get  any  better;  it  runs 
just  the  same  as  it  did.  How  soon  will  it  run  out?"  to  which 
he  replied :  "That  I  can't  tell.  Sometimes  it  takes  longer  than 
others,  sometimes  that  tendon  is  absorbed  in  three  months, 
and  sometimes  it  takes  longer.  If  you  will  just  have  patience  it 
will  run  out,  and  it  will  heal  up,  and  you  will  be  all  right." 

In  April  following,  the  woman,  with  her  husband,  called  at 
the  office  of  the  doctor,  where  she  informed  him  that  her  side 
was  no  better — was  still  discharging;  at  which  he  expressed 
some  surprise,  but  advised  patience  again,  and  said  that  the 
tendon  would  *^**  run  out.  He  then  said  to  the  husband  that 
he  ought  to  pay  him  some  money  for  his  services,  and  the  hus- 
band replied  that  he  would  get  his  money  when  the  wife  got 
well.  The  doctor  proposed  that  he  would  take  the  tendon  out, 
and  the  wound  would  then  heal,  and  to  this  end  they  were  re- 
quested to  meet  him  at  the  hospital  the  next  day,  which  they 
did.  He  advised  them  he  could  probe  for  the  tendons  witbout 
ihe  use  of  anesthetics,  and  that  she  need  not  remain  at  the  hos- 
pital. An  attempt  was  made  to  remove  the  tendon  by  probing, 
but  without  success,  and  he  then  assured  them  that  it  would  run 
out  if  left  alone,  and  that  it  was  not  necessary  to  open  the  old 
incision ;  and  assured  them  again,  that  if  they  would  but  have 
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patience  the  tendon  woulJ  run  out.  This  was  near  April  15, 
1898.  The  evidence  tends  to  show  that  the  patient  relied  upon 
these  assurances  and  went  home,  and  the  discharge  continued 
unabated  during  the  summer,  with  increased  suffering.  The 
wound  was  dressed  twice  a  day,  the  thick,  greenish  discharge 
saturating  the  cloths  applied  to  it. 

In  the  early  part  of  November,  1898,  the  plaintiff,  in  company 
with  a  neighbor  lady,  went  to  the  office  of  plaintiff  in  error.  He 
inquired  as  to  how  she  was  getting  along,  to  which  she  replied : 
**Well,  doctor,  I  am  not  getting  along  very  well."  He  said:  "Is 
not  that  healed  up  yet?"  I  said:  "No,  sir,  it  is  not."  He  re- 
marked :  "You  take  a  chair  and  I  will  be  at  leisure  in  a  minute.'* 
After  that  he  called  Mrs.  Tucker  into  his  private  office,  and 
&aid:"Isn't  there  any  change  in  that?"  She  answered  that  it 
was  about  the  same,  when  he  rejoined :  "It  is  funny  that  it  don't 
get  better.''  At  this  point  Mrs.  Tucker  said  to  him  that  if  he 
bad  done  his  work  right,  she  would  have  been  well.  This  re- 
mark angered  him,  and  he  ^^^  said:  "Well,  if  that  is  the  way 
you  feel  about  it,  Mrs.  Tucker,  you  can  get  right  out  of  my 
office ;  I  wovildn't  do  any  more  for  you  if  I  could."  He  ordered 
both  ]VIrs.  Tucker  and  her  companion  from  his  office,  and  they 
left  under  a  threat  that  an  officer  would  be  called  to  eject  them. 

The  language  in  the  foregoing  interview  clearly  shows  that 
up  to  that  time  the  doctor  recognized  Mrs.  Tucker  as  his  pa- 
tient, and  entitled  to  his  treatment  and  advice. 

The  discharge  of  purulent  pus  increased,  and  the  condition 
grew  worse.  In  January,  1899,  Mrs.  Tucker  called  another 
physician.  After  some  treatment,  without  apparent  benefit,  the 
second  physician  decided  that  some  foreign  substance  had  been 
left  in  the  cavity  at  the  first  operation,  and  on  April  12,  1899, 
he  operated  by  opening  up  the  old  incision,  and  there  found  the 
cheese-cloth  sponge,  which  plaintiff  in  error  had  left  within 
when  he  closed  it. 

This  demonstrated  that  the  kangaroo  tendon  had  not  been  the 
source  of  the  trouble,  as  the  doctor  had  assured  them.  We 
therefore  find  from  the  facts  stated  and  kindred  facts  found  in 
the  record,  that  the  relation  of  physician  and  surgeon  existed 
between  these  parties  from  November  2,  1897,  until  he  dis- 
missed her  from  his  office  early  in  November,  1898.  The  patient 
during  all  that  time  sustained  toward  the  surgeon  a  relation  of 
peculiar  trust  and  confidence,  and  when  appealed  to  for  relief 
and  encouragement,  he  assured  her  and  assuaged  her  doubts  by 
saying  that  only  patience  was  needed  to  bring  an  entire  recovery 
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from  the  efTects,  not  of  appendicitis,  but  from  the  results  of  the 
incision  vainly  made  for  its  treatment.     There  was  an  agreed 
consideration  for  not  only  the  operation  itself,  but  for  *^^  such 
treatment,  skill  and  care  as  might  be  necessary  thereafter,  and 
the  engagement  was  such  that  the  law  implies  a  promise  on  the 
part  of  the  surgeon,  the  plaintiff  in  error,  that  for  the  operation 
nnd  subsequent  necessary  treatment,  he  would  use  due  care  and 
diligence,  to  the  end  that  a  recovery  might  be  had.    This  obliga- 
tion arose  in  the  contract  of  employment,  and  as  a  matter  of  law, 
"vi   the  obligation  existed  as  long  as  the  relation  of  patient 
■'    pbvsician  and  surgeon    continued.     In    the    engagement 
'  e  plaintiff  in  error,  as  a  surgeon,  he  assumed  to  exercise  the 
'nary  care  and  skill  of  his  profession,  in  the  light  of  the 
'  ''n  fidvancoment  and  learning  on  the  subject,  and  became 
.il)le  for  the   injuries  resulting  from  his  failure  to  do  so:  See 
...s.  liiian  V.  Scott,  25  Ohio  St.  8G.     And  the  rule  is  stated  in 
r  aig  V.  Chambers,  17  Ohio    St.  25-i,  in  the  following  form: 
'The  implied  liability  of  a  surgeon,  retained  to  treat  a  case  pro- 
P'  ?*:innftlly,  extends  no  further,  in  the  absence  of  a  special  agree- 
ment, than  that  hs  will  indemnify  his  patient  against  any  in- 
jurious  consequences   resulting   from   his   want   of   the  proper 
d"o-rr'e  of  skill,  care  or  diligence  in  the  execution  of  his  employ- 
ment." 

i\o  prom'se  to  effect  a  cure  is  implied,  but  due  diligence,  care 
flnd  ordinary  skill  are  implied  undertakings:  See  Grindie  v. 
Kush,  7  Ohio,  Pt.  2,  123-185.  :Moreover.  we  hold  the  proposition 
to  be  sound  tliat  this  degree  of  skill  and  care  is  to  be  exercised, 
not  only  in  performing  the  operation,  but  also  in  the  subsequent 
nec;ssary  treatmi  nt  following  such  operation,  unless  the  terms 
of  employment  otherwise  limit  the  service,  or  the  surgeon  irive 
the  patient  notice  that  he  will  not  or  cannot  afford  the  subsc- 
qu  nt  treatment.  *^^  We  think  this  proposition  needs  no  argu- 
m 'nt  for  its  supfort. 

However,  we  find  a  pointed  authority  in  the  case  of  Williams 
V.  Oilman,  71  Me.  21.  While  that  case  involved  the  conduct  or 
inif-'c()nduct  of  a  veterinary  surgeon,  we  have  no  doubt  its  doc- 
trine may  be  applied  to  the  conduct  of  surgeons  practicing  their 
profession  upon  a  human  being.  The  syllabus  of  that  case  is: 
*'In  an  action  to  recover  damages  caused  by  the  alleged  neg- 
ligence and  unskillfiilness  of  a  veterinary  surgeon  in  gelding  a 
co.t,  held,  that  instructions  to  the  jury,  that  it  was  the  duty  of 
the  defendant  to  give  the  colt  such  continuel  further  attention, 
atter  the  operation,  as  the  necessity  of  the  case  required,  in  the 
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absence  of  special  agreement,  or  reasonable  notice  to  the  con- 
trary, were  correct,  though  the  declaralion  only  alleged  want 
of  care  and  skill  with  reference  to  the  operation  itself." 

J  n  the  opinion  found  on  pages  22  and  23,  the  court  say :  "It 
is  true,  the  declarat'on  cnly  alleges  a  want  of  care  and  skill  on 
the  part  of  the  defendant  with  reference  to  the  operation  itself; 
but  an  allegation  of  negligence  in  this  respect  would  be  sus- 
tained by  proof  that  the  defendant  failed  to  use  such  appliances 
or  prescribe  such  treatment  as  to  one  who  exercised  rpasonable 
skill  and  care  in  his  calling  were  obviously  necessary  to  preserve 
the  colt  from  injury  resulting  from  the  operation.  Without 
some  order  from  the  plaintiff  to  the  contrary,  or  some  notice 
from  the  defendant,  or  agreement  of  parties,  limiting  the  de- 
fendant's liability  and  specifying  to  what  extent  his  services 
were  to  be  required  and  rendered,  it  was  a  part  of  the  duty  of 
such  a  practitioner,  incident  to  the  performance  of  the  operation 
itself,  to  direct  what  should  be  done  to  prevent  injurious  results 
that  might  '^'*  naturally  follow,  and  to  give  his  personal  atten- 
tion to  such  matters,  so  far  as  they  fell  within  the  ordinary 
scope  of  a  veterinary  surgeon's  calling.  Proof  that  he  failed  in 
these  respects  would  sustain  the  allegation  that  he  was  guilty 
of  negligence  in  his  conduct  with  reference  to  the  operation 
which  he  had  been  employed  to  perform." 

In  an  earlier  case,  Ballon  v.  Prescott,  64  Me.  305,  we  find  an- 
other decision  on  the  physician's  duty  to  a  patient.  The  sylla- 
bus says :  "Though  the  language  used  and  the  effect  of  it,  are 
questions  of  fact  for  the  jury,  in  controversies  relating  to  a 
contract  by  parol,  yet  it  is  also  true  that  in  many  cases,  the  law 
v/ill  infer  a  definite,  though  perhaps  implied  contract  from  cer- 
tain admitted  facts.  At  least  it  will  infer  certain  elements  as 
belonging  to  particular  contracts,  or  impose  specific  duties  in 
connection  with,  and  growing  out  of  special  undertakings,  al- 
though these  are  entered  into  by  parol.  Especially  is  this  true 
of  contracts  growing  out  of  an  employment  quasi  public  in 
nature,  like  that  of  a  professional  man.  Thus,  the  care  and 
fkill  which  a  professional  man  guarantees  to  his  employer,  are 
elements  of  the  contract  into  which  he  enters  by  accepting  a 
professional  engagement.  So,  continued  attention  to  the  under- 
takings, so  long  as  attention  is  required,  in  the  absence  of  any 
stipulation  to  the  contrary,  is  equally  an  inference  of  the  law, 
....  and  he  is  bound  to  use  ordinary  care  and  skill,  not  only 
in  his  attendance,  but  in  determining  when  it  may  be  safely 
and  properly  discontinued." 
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This,  we  believe,  is  a  sound  and  salutary  rule  to  govern  the 
relation  existing  between  the  patient  and  the  surgeon,  who 
practices  his  profession  and  undertakes  the  serious  operation 
described  in  this  record.  If  such  care  is  due  to  a  dumb  animal, 
it  is  surely  due  ^^^  to  a  human  being.  There  was  no  limitation 
in  the  services  proffered  and  engaged,  and  no  notice  of  an  in- 
tended limitation  given  the  patient,  and  indeed,  none  is  claimed 
in  this  case,  until  the  surrender  of  the  case  at  the  surgeon's 
office  in  November,  1898. 

The  action  of  Mrs.  Tucker,  which  is  now  before  us,  was  com- 
menced in  the  lower  court  on  June  27,  1899 — not  eight  months 
from  the  day  on  which  plaintiff  in  error  severed  his  connection 
with  the  case. 

In  view  of  these  facts,  and  the  nature  of  the  engagement  and 
duties  of  plaintiff  in  error,  when  did  the  statute  of  limitations 
begin  to  run  against  the  cause  of  action  of  Mrs.  Tucker  ?  From 
the  day  when  the  incision  was  closed  leaving  the  cheese-cloth 
sponge  within  the  cavity?  Or,  from  the  day  when  the  relation 
of  patient  and  surgeon  ceased,  the  sponge  still  being  in  the  cav- 
ity ?  If  from  the  date  of  closing  the  wound,  which  was  Novem- 
ber 3,  1897,  the  trial  court  was  right  in  telling  the  jury  the 
plaintiff's  right  of  action  was  barred,  when  her  suit  was  com- 
menced. If  from  the  date  when  the  surgeon  dissolved  his  con- 
nection with  the  case,  her  suit  was  in  ample  time. 

The  statute  applied  by  the  trial  court  is  section  4983  of  the 
Revised  Statutes,  which  is:  "Within  one  year:  An  action  for 
libel,  slander,  assault,  battery,  malicious  prosecution,  false  im- 
prisonment or  malpractice."  This  section  is  to  be  read  with 
section  4979  which  is:  "Civil  actions  other  than  for  the  recovery 
cf  real  property,  can  only  be  brought  within  the  following 
periods,  after  the  cause  of  the  action  accrues." 

So,  the  other  form  of  the  inquiry  is,  When  did  the  cause  of 
action  of  Mrs.  Tucker  accrue?  The  plaintiff  in  error  contends 
it  accrucKl,  if  at  all,  on  November  3,  1897,  and  so  the  court  in- 
structed the  jury. 

If  the  foregoing  views  which  we  have  expressed,  as  *^**  to 
the  nature  of  the  surgeon's  engagement  and  obligation  are 
sound,  it  would  seem  that  the  court  was  wrong  in  its  application 
of  the  above  statute  to  the  facts  of  the  caso.  We  do  not  agree 
with  counsel  for  defendant  in  error  that  the  ease  made  in  tlie 
petition  was  an  action  on  the  contract,  and  therefore  governed 
by  the  six  year  limitation.  Rather,  it  was  an  action  to  recover 
for  breach  of  contract,  for  negligence  in  the  performance  of  the 
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contract,  or  a  breach  of  the  terms  of  the  contract  which  the  law 
implies.  It  is  contended  for  plaintiff  in  error  that  the  action 
sounds  in  tort  and  not  on  contract,  and  that  the  surgeon  being 
charged  with  a  tort  or  wrong,  the  cause  of  action  accrued  when 
the  tort  or  wrongful  act  was  committed. 

We  believe  that  the  situation  is  covered  by  Addison  on  Torts 
13.  where  it  is  said:  "A  tort  may  be  dependent  upon,  or  inde- 
pendent of  contract.  If  a  contract  imposes  a  legal  duty  upon 
a  person,  the  neglect  of  that  duty  is  a  tort  founded  on  contract ; 
so  that  an  action  ex  contractu  for  the  breach  of  contract  or  an 
action  ex  delicto  for  the  breach  of  duty  may  be  brought  at  the 
option  of  the  plaintiff":  See  Staley  v.  Jameson,  46  Ind.  159,  15 
Am.  Rep.  285. 

Therefore,  if  we  call  malpractice  a  tort  in  this  case,  it  is  a 
tort  growing  out  of  a  breach  of  contract  which  the  law  implies 
from  the  surgeon's  employment  and  undertaking  to  perform  the 
operation.  We  have  seen  that  it  was  a  continuous  obligation  ond 
recognized  by  the  law,  and  it  was  alive  and  binding  so  long  as 
the  relation  of  physician  and  patient  subsisted.  If  so,  it  was 
the  ever  present  duty  of  the  surgeon  to  remove  the  sponge  from 
the  body  of  the  patient.  It  was  a  constant  and  daily  obligation 
to  use  ordinary  skill  and  care,  and  if  by  omission  or  negligence 
ho  had  left  a  foreign  substance  within  the  walls  of  the  incision 
*^''  at  the  operation,  it  behooved  him  to  afford  timely  relief. 
Neglect  of  this  duty  imposed  by  a  continuous  obligation  was  a 
continuous  and  daily  breach  of  the  same,  and,  as  the  facts  show, 
caused  continuous,  increasing,  daily  and  uninterrupted  injury. 

Should  she  have  brought  her  action  immediately  following 
the  sewing  up  the  walls  enclosing  the  sponge?  If  she  had 
done  80,  t1  ee  wero  as  yet  no  injurious  consequences,  and  but 
nominal,  if  an}',  damages,  could  have  been  recovered.  The  in- 
jury consisted  not  so  much  in  leaving  the  sponge  within  the 
cavity,  as  neglifren'ly,  continuing  it  there,  or,  allowing  it  to 
remain  there  from  day  to  day  for  about  a  year,  and  until  he  dis- 
missed her  from  his  attentions.  The  grievance  of  the  plaintiff 
was  not  alone  confined  to  the  negligence  in  the  operation,  but 
also  in  the  painful  consequences  which  followed,  and  which,  as 
he  repeatedly  assured  her,  would  soon  disappear,  if  she  would 
but  patiently  wait. 

In  what  we  have  said  and  now  say,  it  is  wholly  immaterial 
whether  the  patient  knew  of  the  true  source  of  her  trouWe  or 
not.  We  do  not,  in  any  degree,  place  our  conclusions  on  the 
fact  that  for  more  than  a  year  the  plaintiff  was  in  ignorance  as  to 
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the  sponge  remaining  in  the  wound.  On  the  contrary.,  we  are  deal- 
ing with  her  rights  under  the  contract,  for  the  breach  of  which 
she  has  sued,  and  the  cause  of  action  did  not  so  much  accrue  of 
the  date  of  the  negligent  operation,  as  on  account  of  the  con- 
tinuous breach  of  duty  which  inflicted  the  injurious  conse- 
quences. In  other  words,  that  the  statute  will  run  from  the 
date  of  the  injuries,  rather  than  from  the  date  of  an  event 
which  resulted  in  the  injuries. 

^^^  At  this  point  Wi  agiin  refer  to  the  case  of  Craig  v. 
Chambers,  17  Ohio  St.  254.  In  that  case.  Chambers  and  his 
wife  Jane  brought  suit  against  Craig,  a  surgeon,  for  negligcjitly 
pnd  unskillfully  setting  the  dislocated  shoulder  of  the  wife,  and 
for  ncgliirent  treatment  of  the  injury. 

The  plaintiff  in  that  case  excepted  to  the  court  charging  the 
jury  "that  the  plaintiff  would  not  be  entitled  to  a  verdict,  unless 
the  evidence  satisfied  the  jury  that  some  portion  of  the  injury 
of  which  plaintiff  complains  was  the  result  of  some  want  of 
proper  skill,  diligence,  or  attention  of  the  defendant ,  or  that 
the  plaintiff  was  in  some  way  damaged  by  such  negligence." 

Speaking  of  this  and  other  instructions.  White,  J.,  on  page 
260,  says:  "Her  action  is  founded  on  the  breach  by  the  de- 
fondant  of  the  duty  which  he  owed  her,  or  of  the  contract  to  be 
implied  between  them  arising  from  the  employment.  But  the 
implied  liability  on  the  }  art  of  a  professional  man,  in  our 
opinion,  goes  no  further  than  that  he  will  indemnify  his  em- 
ployer against  any  injurious  consequences  resulting  from  his 
want  of  proper  skill,  care  or  diligence  in  the  execution  of  his 
employment.  Therefore,  where  there  is  no  injury,  there  is  no 
breach;  and  the  evidence  must  warrant  the  jury  in  inferring 
injury  before  they  can  find  a  breach.  And  this  conclusion  we 
believe  to  be  supported  by  the  authorities." 

On  page  261  of  the  same  opinion,  it  is  said  of  the  charge 
concerning  plaintiff's  injuries:  "But  in  view  of  one  part  of  the 
firgument  of  the  counsol  of  the  defendant  in  error,  it  is  proper 
to  say,  that  we  suppose  that  any  want  of  the  proper  degree  of 
skill  or  cire  which  dimnishes  the  chances  of  the  patient's  re- 
covery, prolongs  his  illi:ess,  increases  his  suffering,  or,  ^^^  in 
short,  makes  his  condition  worse  than  it  would  have  been,  if  due 
skill  and  care  had  been  used,  would,  in  a  legal  sense,  constitute 
injury." 

See,  also.  Bank  v.  Waterman,  26  Conn.  324,  where  it  is  held 
that  "when  an  injury,  however  slight,  is  complete  as  a  legal 
injury  at  the  time  of  the  act,  the  period  of  limitation  at  once 


648  American  State  Reports,  Vol.  93.  [Ohio, 

commences,  but  that  the  act  is  not  le.arally  injurious  until  cer- 
tain consequences  occur,  the  period  takes  date  from  the  conse- 
quential injury":  Soe  Shearman  and  Redfield  on  Negligence, 
sec.  613. 

If  the  doctrine  is  sound,  and  we  think  it  is,  the  mere  closing 
of  the  incision  in  question  over  the  sponge  was  not  the  plaintiff's 
cause  of  action,  if  no  injurious  consequences  followed.  But  if 
evil  consequences  followed,  and  plaintiff  was  injured,  her  cause 
of  action  accrues  when  her  injuries  occurred;  and  if  these  in- 
juries blended  and  extended  during  the  entire  period  the  sur- 
geon was  in  charge  of  the  case,  her  right  of  action  became  com- 
plete v.'hen  the  surgeon  gave  up  the  case  without  performing 
his  duty. 

Indeed,  it  would  be  inconsistent  to  say,  that  the  plaintiff 
might  sue  for  her  injuries  while  the  surgeon  was  still  in  charge 
of  the  case  and  advising  and  assuring  her  that  proper  patienoe 
would  witness  d  complete  recovery.  It  would  be  trifling  with 
the  law  and  the  courts  to  exact  compliance  with  such  a  rule,  in 
order  to  have  a  standing  in  court  for  the  vindication  of  her 
rights.  It  would  impose  upon  her  an  improper  burden  to  hold 
that  in  order  to  prevent  the  statute  from  running  against  her 
right  of  action,  she  must  sue  while  she  was  following  the  advice 
of  the  surgeon  and  upon  which  she  all  the  time  relied. 

We  are  cited  to  certain  cases  and  text-books  by  plaintiff  in 
error,  which  are  supposed  to  be  in  conflict  with  these  views. 
Among  these  cases  are  Kerns  v.  *^**  Schoonmaker,  4  Ohio,. 
S31,  23  Am.  Dec.  757;  Fee  v.  Fee,  10  Ohio^  470,  36  Am.  Dec. 
103;  Williams  v.  Pomeroy  Coal  Co.,  37  Ohio  St.  583.  But  we 
think  an  examination  and  comparison  of  those  cases,  with  facts 
and  principles  involved  in  the  case  at  bar,  will  readily  show 
that  they  are  not  opposed  to  our  position  here.  Kerns  v. 
Schoonmaker,  4  Ohio,  331,  22  Am.  Dec.  757,  is  a  case  where  an 
action  was  brought  to  recover  damages  against  the  defendant  for 
negligence  and  omission  of  duty  as  a  justice  of  the  peace.  The- 
negligence  alleged  in  the  declaration  was,  that  on  April  25, 
1825,  Stewart  confessed  a  judgment  in  favor  of  Kerns  before 
the  justice.  On  April  28th,  Stewart  offered  one  Elliott  as  bail 
for  stay  of  execution,  who  was  accepted  as  such  by  the  justice; 
but  the  entry  on  the  docket  was  so  carelessly  and  informally 
made  that  Elliott  was  not  legally  bound  thereby.  The  judg- 
ment debtor  died  insolvent  before  the  supposed  stay  of  execu- 
tion expired,  and  when  Elliott  was  prosecuted  on  the  stay 
bond  the  coitrt  held  it  invalid,  and  he  was  discharged.     In  the 
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suit  against  the  justice  the  amount  of  the  judgment,  interest, 
costs  and  expenses  were  demanded.  The  justice  plead  not  guilty 
and  the  one  year  bar  of  the  statute  of  limitations.  As  to  when 
the  statute  began  to  ran,  the  court  say  on  page  333  of  4  Ohio, 
and  page  757  of  22  Am.  Dec. :  "It  is  unnecessary  to  determine 
the  precise  moment  when  the  statute  did  attach,  for  we  enter- 
tain the  opinion  that  no  later  period  can  be  selected  than  the 
institution  of  the  suit  against  Elliott.  Admitting  that  the  plain- 
tiff might  reasonably  expect  Elliott  to  fulfill  his  supposed  recog- 
nizance and  pay  the  debt,  yet  when  he  evinced  his  intention 
not  to  be  bound,  the  plaintiff's  remedy  against  the  justice  was 
complete." 

It  is  seen  from  this  case  that  the  statute  in  bar  did  not  neces- 
sarily commence  with  the  negligent  act  of  the  justice  in  making 
entry  of  the  stay  bond,  but  that  ^^^  it  might  be  counted  as 
commencing  with  the  resistance  of  Elliott  when  sued  on  the 
invalid  bond. 

In  Fee  v.  Fee,  10  Ohio,  470,  36  Am.  Dec.  103,  it  was  decided 
that  "a  fraudulent  concealment  by  which  the  plaintiff  has  been 
delayed  will  not  enlarge  the  time  for  bringing  an  action  under 
the  statute  of  limitations." 

As  before  stated,  ignorance  or  concealment  of  the  source  of 
the  injury  of  Mrs.  Tucker  is  not  the  ground  of  our  opinion,  and 
hence  Fee  v.  Fee,  10  Ohio,  470,  36  Am.  Dec.  103,  is  of  no  weight 
here.  The  same  observation  may  be  made  as  to  part  of  the 
decision  in  Williams  v.  Pomeroy  Coal  Co.,  37  Ohio  St.  583, 
That  was  an  action  for  trespass  committed  by  defendant  in 
m.aking  an  excavation  on  land  under  lease,  which  he  wrongfully 
extended  under  the  land  or  lot  adjoining,  and  the  salient  facts 
decisive  of  that  case  are  stated  by  White,  J.,  on  page  589,  as 
follows :  "The  defendant  in  the  present  case  had  no  estate  or  in- 
terest in  lot  1222,  further  than  the  right  to  mine  the  coal  there- 
from. This  he  accomplished  in  1862,  and  surrendered  the  prem- 
ises. He  had  no  authority  from  the  owner  of  tlie  fee,  nor  from 
Horton,  his  immediate  lessor,  to  mine  over  into  lot  1223;  and 
at  the  time  of  the  flowage  of  water  from  the  abandoned  mine 
into  the  mine  of  the  plaintiff,  he  had  for  more  than  five  years 
ceased  to  have  any  interest  in  lot  1222,  or  any  right  of  entry 
thereon."  Then  the  court  proceeds  to  say  the  action  of  tres- 
pass could  not  be  maintained,  because  the  plaintiff  at  the  date  of 
the  commission  of  the  trespass  was  not  the  owner  of  the  land 
upon  which  it  was  committed,  and  had  he  been  such  owner,  the 
action  would  have  been  barred.     But  in  previous  language  of 
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the  opinion,  the  learned  judge  draws  a  distinction  between  a 
f ingle  trespass  and  the  continuing  of  something  wrongful  upon 
the  premises  of  the  plaintiff;  and  the  authorities  which  he  cites 
more  *^^  properly  reinforce  our  position  than  the  contention  of 
plaintiff  in  error. 

Counsel  for  plaintiff  in  error  cite  also  from  text-writers, 
among  others.  Wood  on  Limitations,  section  177,  to  the  effect 
"''that  in  cases  of  tort,  the  statute  usually  commences  to  run  from 
the  date  of  the  tort,  and  not  from  the  occurrence  of  actual 
damage."  This  as  to  a  single  tort  or  wrong.  But  it  is  well  to 
note  that  in  section  178  the  same  author  has  more  to  say,  and  ] 

it  is  this:  "A  breach  of  public  duty  may  not  inflict  any  direct  1 

immediate  wrong  on  an  individual;  but  neither  his  right  to  a 
remedy  nor  his  liability  to  be  precluded  by  time  from  its  prosecu- 
tion, will  commence  till  he  has  suffered  some  actual  incon- 
venience. But  it  is  otherwise  where  there  is  a  private  relation 
between  tlie  parties  where  the  wrongdoing  of  one  at  once  creates  a  J 

right  of  action  in  the  other,  and  it  may  be  stated  as  an  invariable 
rule  that  when  the  injury,  however  slight,  is  complete  at  the 
time  of  the  act,  the  statutory  period  then  commences ;  but  when 
the  act  is  not  legally  injurious  until  certain  consequences  occur, 
the  time  commences  to  run  from  the  consequential  damage, 
whether  the  party  injured  is  ignorant  of  the  circumstances  from 
which  the  injury  results  or  not."  To  sustain  and  illustrate  this 
proposition  the  author  cites  important  cases. 

A  careful  perusal  of  Buswell  on  Limitations  and  Angell  on 
same  subject,  also  cited,  will  ilnd  the  same  distinction  made.  In 
most,  if  not  all,  of  the  authorities  cited  and  relied  on  to  sup- 
port views  adverse  to  ours,  the  tort  or  wrongful  act  was  com- 
plete as  a  single  transaction. 

This  court  has  spoken  as  to  the  application  of  the  statutory 
bar  in  Perry  County  v.  Railroad  Co.,  43  Ohio  St.  451,  2  N.  E. 
■S54.  The  action  was  brought  by  the  county  *^  to  recover  of 
the  railroad  company  the  cost  of  constructing  a  new  bridge  in 
lieu  of  one  which  has  been  destroyed  by  the  railroad  company 
in  1871.  Full  restoration  was  made  by  the  county  in  1878. 
Concerning  the  plea  of  the  statute  of  limitations  by  the  com- 
pany, Owen,  J.,  on  page  455,  says:  "The  plea  of  the  statute  of 
limitations  which  the  demurrer  interposed  to  the  petition  is 
untenable.  From  the  time  the  injuries  complained  of  were 
■committed,  and  at  least  to  the  time  the  commissioners  made 
full  restoration,  the  duty  of  defendant  to  restore  the  bridge  to 
its  former  condition  of  usefulness  and  safety  was  a  continuing 
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and  subsisting  obligation,  and  each  day's  failure  to  make  full 
restoration  was  a  fresh  breach  of  such  obligation;  and  lapse  of 
time  cannot  avail  to  interpose  a  bar  to  recovery."  We  here 
call  attention,  without  quoting,  to  Eailway  Co.  v.  Franz,  43 
Ohio  St.  623,  4  N.  E.  88. 

These  two  cases,  and  the  authorities  therein  cited,  generously 
support  the  conclusion  we  have  reached.  The  facts  in  the  case 
at  bar  show  a  continuous  obligation  upon  the  plaintiff  in  error, 
Eo  long  as  the  relation  or  employment  continued,  and  each  day's 
failure  to  remove  the  sponge  was  a  fresh  breach  of  the  contract 
implied  by  the  law.  The  removal  of  the  sponge  was  a  part  of 
the  operation,  and  in  this  respect  the  surgeon  left  tbe  operation 
uncompleted:  See  Akridge  v.  Noble,  114  Ga.  649,  41  S.  E.  78, 
where  this  is  expressly  held. 

Another  trial  will  afford  plaintiff  in  error  another  opportunity 
to  introduce  all  his  evidence. 

We  have  not  been  able  to  reach  a  unanimous  Judgment  in  this 
case,  but  our  number  is  sufficient  to  affirm  what  we  regard  aa 
sound  judgment. 

Judgment  affirmed. 

Burket,  C.  J.  and  Spear,  J.,  concur. 

This  Affirmance  of  the  Judgment  of  the  circuit  court  in  the  princi- 
pal case  was  dissented  from  by  three  members  of  the  supreme  court, 
in  number  equal  to  those  concurring  in  the  opinion  for  affirmance. 
The  dissenting  opinion  was  written  by  Judge  Davis.  After  referring 
to  the  facts  and  to  the  statute  of  limitations  prescribing  the  time 
within  which  an  action  might  be  brought  for  malpractice,  he  said: 

"The  circuit  court  seems  to  have  taken  the  view  that  it  was  the 
duty  of  the  defendant  to  follow  up  the  plaintiff  and  to  see  that  the 
incision  made  in  the  operation  had  healed,  and  that  because  '  the 
wound  was  not  healed  she  was  still  his  patient,  and  he  still  owed 
her  the  duty  of  a  physician  and  surgeon  who  had  performed  an  op- 
eration'; and  hence  the  conclusion  that  'her  cause  of  action  was  not 
complete  and  the  statute  did  not  begin  to  run  until  such  relation 
ceased  at  his  office  in  November,  1898*:  Tucker  v.  Gillette,  12 
Ohio  Cir.  Dec.  401;  22  Ohio  C.  C.  664.  In  order  to  sustain  this 
strained  conclusion  the  court  calls  attention  to  the  failure  of  the  de- 
fendant to  discover  and  remove  the  foreign  substance  which  he  had 
left  in  the  wound  at  the  time  of  the  operation,  and  designates  it  as 
a  continuing  act  of  negligence  on  his  part,  'a  continuing  act  of  neg- 
ligence, which  increased  rather  than  diminished  as  time  went  on, 
and  it  became  more  evident  that  there  was  some  foreign  substance 
in  the  wound  which  should   be   removed.'     But  the  ground  of  this 
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action  was  not,  and  could  not  be,  negligence  in  the  after-treatment. 
If  leaving  the  sponge  in  the  body  of  the  patient  at  the  time  of  the 
operation  was  harmless,  and  injury  resulted  to  the  patient  only 
through  such  negligence  in  the  after-treatment,  then  an  action  might 
be  grounded  on  such  negligence.  Such  were  Ballou  v.  Prescott,  64 
Me.  305,  and  Williams  v.  Gillman,  71  Me.  21,  cited  in  the  foregoing^ 
opinion  by  Price,  J.,  although  the  statute  of  limitations  was  not  in- 
volved in  either  of  those  eases.  But  the  line  of  authority  is  un- 
broken that  if  the  original  act  of  negligence  causes  damage,  although 
only  nominal  in  extent,  a  cause  of  action  accrues  eo  instanti,  and 
that  consequential  damages  may  be  recovered  thereon  up  to  the  time 
of  the  trial.  Of  course  it  follows  that  the  statute  of  limitations 
begins  to  run  the  moment  a  right  of  action  accrues,  and  it  is  so  ex- 
pressly provided  by  our  statute;  and  it  cannot  be  deferred  or  held  in 
abeyance  because  the  full  extent  of  the  injury  is  not  at  once  appar- 
ent, nor  because  the  plaintiff  was  ignorant  of  the  negligent  act  which 
caused  the  injury.  This  principle  applies  equally  to  cases  quasi  ex 
contractu  and  cases  purely  ex  delicto.  Upon  these  well-established 
principles  it  is  obvious  that  in  cases  in  which  an  act  of  negligence 
causes  damage,  the  cause  of  action  cannot  be  split  up  into  two  or 
more  causes  of  action,  and  therefore  when  suit  is  brought  to  recover 
damages  upon  an  act  of  negligence  which  is  barred  by  the  statute 
of  limitations,  it  cannot  be  taken  out  of  the  statute  by  a  subsequent 
act  of  negligence  which  merely  aggravates  the  damage  already  ac- 
crued. 

"See,  generally,  on  the  propositions  above  stated,  Angell  on  Limi- 
tations, sees.  136,  141,  298,  299;  Wood  on  Limitations,  sees.  122,  178, 
179;  2  Greenleaf  on  Evidence,  sec.  433;  Lattin  v.  Gillette,  95  Cal.  317, 
29  Am.  St.  Eep.  115,  30  Pac.  545;  Eaynor  v.  Mintzer,  72  Cal.  585,  18 
Pac.  82;  Schade  v.  Gehner,  133  Mo.  252,  34  S.  W.  576;  Gustin  v. 
County  of  Jefferson,  15  Iowa,  158;  Kerns  v.  Schoonmaker,  4  Ohio, 
331,  22  Am.  Dec.  757;  Fee  v.  Fee,  10  Ohio,  470,  471,  36  Am.  Dec.  103; 
Lathrop  v.  Snellbaker,  6  Ohio  St.  276.  These  Ohio  decisions  have 
in  no  sense  been  qualified  or  departed  from. 

"There  are  several  cases  which  so  clearly  illustrate  the  view* 
which  I  have  expressed  above,  that  I  call  especial  attention  to  them. 
In  Lattin  v.  Gillette,  95  Cal.  317,  29  Am.  St.  Eep.  115,  30  Pac.  545^ 
cited  above,  and  which  was  an  action  for  negligence  in  abstracting 
a  title,  the  court  says  (page  320) :  '  The  runniug  of  the  statute  was 
not  suspended  by  the  fact  that  the  plaintiff  did  not  ascertain  the  er- 
ror in  the  certificate,  or  by  the  fact  that  the  existence  of  the  error  was 
not  determined  by  the  superior  court  until  more  than  two  years  had 
expired,  and  it  was  held  that  the  statute  of  limitations  begins  to  run 
in  an  action  for  misconduct  or  negligence  from  the  date  when  the 
misconduct  or  negligence  was  completed,  and  that  it  is  immaterial 
whether  the  negligence  out  of  which  the  cause  of  action  arises  is  the 
breach  of  an  implied  contract,  or  the  affirmative  disregard  of  some 
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positive  duty.'  It  was  also  held  in  that  case  that  although  the  entire 
damagfe  resulting  from  such  negligence  may  not  have  been  kuown 
until  the  right  to  a  recovery  is  barred,  yet  the  time  within  which  an 
action  may  be  brought  is  not  thereby  prolonged. 

"The  leading  case  of  Wilcox  v.  Plummer,  4  Pet.  172,  is  strongly  in 
point.  The  plaintiff  placed  a  promissory  note  in  the  hands  of  Plum- 
mer for  collection.  He  instituted  a  suit  against  the  maker,  but  neg- 
lected to  sue  the  indorser.  The  maker  was  insolvent,  and  Plummer 
afterward  sned  the  indorser,  but  ineffectually,  by  reason  of  another 
act  of  negligence,  a  fatal  misnomer  of  the  plaintiff.  A  judgment  of 
nonsuit  was  finally  rendered  in  this  action,  and  in  the  meantime  the 
action  against  the  indorser  was  barred  by  the  statute  of  limitations. 
The  question  was  whether  the  statute  of  limitations  commenced  to 
run  when  the  error  was  committed  in  the  commencement  of  the  suit 
against  the  indorser,  or  whether  it  commenced  from  the  time  the 
plaintiffs:  were  nonsuited  in  their  action.  It  was  held  that  the  stat- 
ute began  to  run  from  the  time  of  the  committing  of  the  error  by 
misnomer  in  the  action  against  the  indorser.  Mr.  Justice  Johnson, 
in  delivering  the  opinion  of  the  court,  said:  'The  only  question  in 
the  case  is,  whether  the  statute  runs  from  the  time  the  action  ac- 
■crued,  or  from  the  time  that  the  damage  is  developed,  or  becomes 
•definite.     And  this  we  hardly  feel   at  liberty   to   treat  as  an   open 

■question Nor  is  it  analogous  to  the  case  of  a  nuisance,  since 

the  nuisance  of  to-day  is  a  substantive  cause  of  action,  and  not  the 
same  with  the  nuisance  of  yesterday,  any  more  than  an  assault  and 

battery When   the    attorney   was   chargeable  with    negligence 

or  unskillfulness,  his  contract  was  violated  and  the  action  might  have 
been  sustained  immediately.  Perhaps,  in  that  event,  no  more  than 
nominal  damages  may  be  proved,  and  no  more  recovered;  but  on  the 
other  hand,  it  is  perfectly  clear  that  the  proof  of  actual  damage  may 
extend  to  facts  that  occur  and  grow  out  of  the  injury,  even  up  to 
the  day  of  the  verdict.  If  so,  it  is  clear  that  the  damage  is  not  the 
•cause  of  action.' 

* '  Coady  v.  Eeins,  1  Mont.  424,  was,  like  the  present  case,  an  action 
against  a  surgeon  for  malpractice  in  setting  and  treating  the  plain- 
tiff's dislocated  and  fractured  arm  and  elbow,  on  February  28,  1868. 
The  'continuing  negligence'  in  the  after-treatment  of  the  case  seema 
to  have  made  no  impression  on  the  court,  which  said:  'The  gist  of 
the  action  in  this  instance  is  the  negligence  and  unskillfulness  of 
breach  of  duty  as  laid  in  the  complaint,  and  not  the  injury  or 
damage  consequent  thereon.  If  such  actions  were  commenced  im- 
mediately upon  a  person  becoming  chargeable  in  such  a  case,  it  is 
probably  true  that  no  more  than  nominal  damages  could  be  recovered, 
yet  it  IS  clear  that  proof  of  actual  damages  may  extend  and  embrace 
facts  occurring  and  growing  out  of  the  injury  even  up  to  the  ver- 
dict itself.  But  the  statute  in  cases  of  this  nature  begins  to  run, 
regardless  of  the  form  of  action,  whether  case  or  assumpsit,  from 
the   time  of  the  negligence  or  breach   of   duty.     And   in  this  case, 
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under  the  act  in  force  at  the  time  of  said  negligence  or  breach  of 
duty,  it  must  be  held  to  have  commenced  to  run  from  February  28, 
1868,'  which  was  the  time  when  the  operation  was  performed. 

"In  Moore  v.  Juvenal,  92  Pa.  St.  484,  it  was  held  that  when  the 
declaration  in  an  action  against  an  attorney  for  malpractice,  alleges 
a  breach  of  duty  and  a  special  consequential  damage,  the  breach  of 
duty,  and  not  the  consequential  damage,  is  the  cause  of  action,  and 
the  statute  runs  from  the  time  of  the  former,  and  not  from  the  time 
the  special  damage  is  revealed  or  becomes  definite.  It  was  also 
held  that  the  fact  that  the  defendant  continued  to  act  as  attorney 
for  the  plaintiffs  after  he  had  violated  his  implied  contract  with 
them,  does  not  Suspend  the  operation  of  the  statute. 

"In  view  of  these  well-settled  principles,  it  would  be  impossible 
to  sustain  the  judgment  of  the  circuit  court,  and  impossible  to  reach 
any  other  conclusion  than  that  at  which  the  court  of  common  pleas 
arrived.  Hence  the  circuit  court  was  driven  to  its  invention  of  *  a 
continuing  act  of  negligence,'  which,  for  its  novelty,  would  be  pat- 
entable if  it  were  not  entirely  useless.  I  have  diligently  sought  for 
authority  for  this  strange  doctrine,  and  have  not  found  any,  and 
have  carefully  examined  all  the  cases  cited  in  the  foregoing  opinion 
with  no  better  result.  The  nearest  approach  to  it  which  has  come 
under  my  observation  is  in  the  class  of  cases  represented  by  Board 
of  Commrs.  v.  Pearson,  120  Ind.  426,  16  Am.  St.  Kep.  325,  22  JS.  ±:. 
134,  and  Bank  of  Hartford  Co.  v.  Waterman,  26  Conn.  324;  but  these 
cases  are  broadly  distinguishable  from  this  theory  of  '  a  continuing 
negligence.'  They  hold  that  although  the  negligence  complained  of 
had  been  committed  long  enough  before  the  suit  to  be  barred  by  the 
statute  of  limitations,  yet  if  no  damage  whatever  ensued  until  a 
time  within  the  statute,  no  cause  of  action  accrued  against  which  the 
statute  might  run.  Board  of  Commrs.  v.  Pearson,  120  Ind.  426  16 
Am.  St.  Eep.  325,  22  N.  E.  134,  was  a  case  where  a  bridge  was  neg- 
ligently constructed,  but  no  accident  happened  therefrom  for  thir- 
teen years  thereafter.  In  Bank  of  Hartford  Co.  v.  Waterman,  26 
Conn.  324,  an  officer  who  had  undertaken  to  attach  real  estate  and 
made  return  that  he  had  done  so,  in  fact  failed  to  do  so.  The  error 
was  not  discovered  until  the  debtor  had  failed,  and  no  property  could 
be  found  upon  which  to  levy.  In  an  action  on  the  case  against  the 
officer,  the  statute  of  limitation  was  pleaded,  and  it  was  held  that 
the  cause  of  action  did  not  accrue  until,  by  failure  to  obtain  satis- 
faction of  his  execution,  he  had  sustained  actual  damage.  In  neither 
of  these  cases  does  there  appear  even  a  hint  of  this  theory  of  'a 
continuing  negligence,'  and  in  the  latter  case,  even  the  conclusion 
which  was  announced  was  combatted  by  Ellsworth,  J.,  in  a  most 
vigorous  and  impressive  dissenting  opinion, 

"As  was  said  by  the  supreme  court  of  the  United  States,  in  Wilcox 
V.  Plummer,  4  Pet.  (U.  S.)  172,  there  is  no  analogy  between  an  ac- 
tion for  malpractice  and  an  action  for  a  nuisance,  '  since  the  nuisance 
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of  to-day  is  a  substantive  cause  of  action,  and  not  the  same  with 
the  nuisance  of  yesterday,  any  more  than  an  assault  and  battery.' 
Hence  the  doctrine  of  a  continuing  trespass  or  nuisance  cannot  be 
invoked  here.  The  doctrine  that  every  continuance  is  a  new  nui- 
sance for  which  a  separate  action  will  lie,  applies  only  to  nuisances 
of  a  transient  rather  than  of  a  permanent  character.  *But  while 
this  is  the  rule,  ....  yet,  when  the  original  nuisance  is  of  a  per- 
manent character  so  that  the  damage  inflicted  thereby  is  of  a  per- 
manent character,  and  goes  to  the  entire  destruction  of  the  estate 
affected  thereby,  or  will  be  likely  to  continue  for  an  indefinite  period, 
and  during  its  existence  deprive  the  land  owner  of  any  beneficial 
use  of  that  portion  of  hig  estate,  a  recovery  not  only  may,  but 
must,  be  had  for  the  entire  damage  in  one  action,  as  the  damage 
is  deemed  to  be  original;  and  as  the  entire  damage  accrues  from  the 
time  the  nuisance  is  created,  and  only  one  recovery  can  be  had,  the 
statute  of  limitations  begins  to  run  from  the  time  of  its  erection 
against  the  owner  of  the  estate  or  estates  affected  thereby':  Wood 
on  Limitations,  sec.  180.  It  was  on  this  principle  that  Valley  Ky. 
Co.  v.  Franz,  43  Ohio  St.  623,  4  N.  E.  88,  Perry  Co.  v.  Eailroad  Co., 
43  Ohio  St.  451,  2  N.  E.  854,  and  Williams  v.  Coal  Co.,  37  Ohio  St. 
583,  cited  in  the  foregoing  opinion,  were  decided.  If  there  is  any 
real  analogy  between  cases  of  nuisance  or  trespass  and  cases  of  mal- 
practice, it  seems  to  me  perfectly  clear  that  a  discriminating  analy- 
sis would  require  the  application  here  of  the  rule  last  stated;  for 
the  gist  of  this  action  is  the  allegation  in  plaintiff's  petition  that 
the  defendant  negligently  and  without  the  knowledge  of  plaintiff 
closed  the  opening  made  in  performing  the  operation,  without  re- 
moving the  cheese-cloth  sponge  therefrom.  It  is  true  that  it  is  also 
alleged  that  the  defendant  for  more  than  twelve  months  thereafter 
negligently  permitted  the  cheese-cloth  sponge  to  remain  in  the  plain- 
tiff's abdomen;  but  the  injury  was  complete  so  far  as  concerns  the 
defendant  when  he  closed  the  wound,  and  did  not  remove  the  sponge. 
If  the  defendant  had  never  seen  the  plaintiff  after  the  operation, 
the  injury  was  permanent  and  complete,  so  far  as  the  defendant's 
agency  and  liability  was  involved.  If  any  injury  whatever  ensued 
from  delay  in  discovering  and  removing  the  sponge,  it  was  merely 
incidental  and  consequential  to  the  principal  act  of  leaving  the 
sponge  in  the  abdomen  when  the  operation  was  completed.  Stated 
in  slightly  different  language,  but  the  same  in  effect,  the  charge  is 
that  the  defendant  permitted  the  sponge  to  remain  in  the  abdomen 
when  he  closed  the  incision,  and  he  permitted  it  to  remain  afterward 
as  long  as  he  attended  her.  In  this  way  of  stating  the  case,  it  is 
clear  that  the  wrong  inflicted  by  the  defendant  was  complete  on  the 
day  of  the  operation,  and*  the  cause  of  action  then  accrued  on  the 
principles  hereinbefore  stated,  unless  the  defendant  is  to  be  hold 
liable  in  another  cause  of  action  for  not  knowing  or  not  discovering 
that  the  sponge  was  there.  But  this  could  not  be,  for  whatever  in- 
jury the  plaintiff  sustained  was  the  result  of,  or  consequential  to, 
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"the  wrong  inflicted  in  the  beginning,  and  hence  a  recovery  for  that 
"Would  be  a  bar  to  a  recovery  for  the  other.  Further  analysis,  it 
«eems  to  me,  would  not  make  the  case  any  plainer.  A  perfect  cause 
of  action  accrued  at  once  on  the  day  of  the  operation,  November  3, 
1897. 

"The  argument  that  the  defendant  had  entered  into  a  contract 
t>y  which  it  became  his  duty  to  continue  to  attend  the  plaintiff 
until  she  should  be  well,  or  until  the  plaintiff  discharged  him,  an«l 
"that  therefore  the  statute  would  not  begin  to  run  in  his  favor  until 
hia  service  was  ended  is  equally  fallacious.  The  rule  is  the  same 
whether  the  action  sounds  in  contract  or  in  tort,  that  is,  the  statute 
of  limitations  begins  to  run  in  the  instant  that  a  cause  of  action  ac- 
■cnies,  and  a  cause  of  action  accrues  in  the  instant  that  damage  is 
incurred,  although  at  first  the  damage  is  only  nominal:  Angell  on 
Limitations,  sees.  136,  298;  Wood  on  Limitations,  sees.  177-179. 
And  in  Craig  v.  Chambers,  17  Ohio  St.  261,  Judge  White,  deliver- 
ing the  opinion  of  the  court,  said:  *It  is  proper  to  say,  that  we  sup- 
pose that  any  want  of  the  proper  degree  of  skill  or  care  which  di- 
minishes the  chances  of  the  patient's  recovery,  prolongs  his  illness, 
increases  his  suffering,  or,  in  short,  makes  his  condition  worse  than, 
it  would  have  been  if  due  skill  and  care  had  been  used,  would,  in  a 
legal  sense,  constitute  injury.*  However,  it  seems  to  be  a  mere 
waste  of  time  to  discuss  the  question  whether  this  action  is  ex  con- 
tractu, quasi  ex  contractu,  or  ex  delicto,  for  the  statute  provides  that 
malpractice,  whether  it  belong  to  one  or  another  of  these  classes, 
is  barred  in  one  year  from  the  time  the  cause  of  action  accrues.  If 
the  surgical  operation  was  skillfully  and  properly  performed  in  ail 
•respects  and  no  injury  resulted  therefrom,  the  statute  would  run  from 
the  time  of  a  subsequent  negligence  and  injury,  for  then,  and  then 
only,  would  a  cause  of  action  accrue;  but  the  case  we  are  now  con- 
sidering is  not  such  a  case.  It  is  true  that  it  is  said  in  Angell  on 
Limitations,  section  120,  that  'when  there  is  an  undertaking  which 
requires  a  continuation  of  services,  the  statute  does  not  commence 
running  until  they  can  be  completed';  but  that  remark  was  not  in- 
tended to  apply  to  actions  to  recover  damages  for  negligence  whether 
the  negligence  be  the  breach  of  a  contractual  duty  or  any  other 
duty.  It  applies  only  to  actions  purely  ex  contractu,  and  all  of  the 
<;a8e3  cited  by  the  author  on  this  point  are  cases  in  which  the  suit 
was  for  compensation  for  services,  and  in  which  the  statute  was  used 
as  a  defense. 

"Wilcox  V.  Plummer,  4  Pet.  (U.  S.)  172,  and  Moore  v.  Juvenal, 
S2  Pa.  St.  484,  were  cases  in  which  the  services  contracted  for  were 
not  complete  at  the  time  of  the  injury.  The  theory  involved  in  the 
misleading  phrases  'a  continuing  negligence,'  'a  continuing  wrong,' 
'a  continuing  obligation,'  *a  continuous  contract,'  is  not  only  con- 
trary to  all  authority,  but  from  my  point  of  view  it  is  utterly  absurd 
when  tested  in  the  lijht  of  eatablialied  principles." 
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UABILITY    OF    PHYSICIANS    AND    SUEGEONS    FOE    NEGLI- 
GENCE AND  MALPRACTICE.* 
L    Degree  of  Skill  and  Care  Exacted  of  Physicians. 

a.  General  Rules  of  Duty  and  Liability. 

b.  As  Determined  by  Particular  Circumstances. 

1.  Present  State  of  Medical  Science. 

2.  Locality  or  Place  of  Practice. 

3.  School  of  Medicine. 

4.  Established  Mode  of  Treatment. 

5.  Compensation — Gratuitous  Services. 

6.  Contributory  Fault  of  Patient. 
e.    Skill  Required  of  Specialists. 

d.    Burden  of  Proving  Want  of  Care  or  SkUl. 

n.    Liability  for  Acts  of  Oth^s. 

a.  Mismanagement  by  Those  in  Charge. 

b.  Negligence  of  Druggist. 

c.  Treatment  of  Other  Physicians, 

d.  Negligence  of  Partner. 

ni.    Duration  of  the  Relation  of  Physician  and  Patient. 

a.    Commencement  and  Continuance— Abandonment  of  Outi, 
IV.    Duty  and  Liability  of  Other  Practitioners. 

a.  Dentists. 

b.  Veterinarians. 

c.  Persons  not  Physicians. 

d.  Clairvoyants. 

V.    Miscellaneous  Cases  of  Liability. 

a.  Communication  of  Infectious  Diseases. 

b.  Reporting  a  Venereal  Disease. 

c.  Promising  to  Procure  Another  Physician. 

d.  Failure  to  Obtain  Husband's  Consent. 

I.  Degree  of  Skill  and  Care  Exacted  of  Physicians, 
a.  General  Rules  of  Duty  and  Liability. — The  contract  of  a  phy 
fiician  or  surgeon  when  he  assumes  charge  of  a  patient,  as  implied  by 
law,  is,  that  he  possesses  that  reasonable  degree  of  learning,  skill,, 
and  experience  which  ordinarily  is  possessed  by  others  of  his  pro 
fession;  that  he  will  exercise  reasonable  and  ordinary  care  and  dili- 
gence in  the  exertion  of  his  skill  and  the  application  of  his  knowl- 
edge; and  that  he  will  exert  his  best  judgment  as  to  the  treatment 
of  the  case  intrusted  to  him:  McDonald  v.  Harris,  131  Ala.  359,  '61 
South,  548;  Force  v.  Gregory,  63  Conn.  167,  38  Am.  St.  Kep.  371,  21 
Atl.  1116;  Akridge  v.  Noble,  114  Ga.  949,  41  S.  E.  78;  Utiey  v. 
Barnes,  70  111.  162;  Kendall  v.  Brown,  74  111.  232;  Jones  v.  Angell,  93 
Ind.  376;  Tefft  v.  Wilcox,  6  Kan.  46;  Branner  v.  Stormont,  9  Kan. 
51;  O'Hara  v.  Wells,  14  Neb.  403,  15  N.  W.  722;  Hewitt  v.  Kisen- 
bart,  36  Neb.  794,  55  N.  W.  252;  Leighton  v.  Sargent,  27  N.  H.  460, 
57  Am.  Dec.  388;  Winner  v.  Lathrop,  67  Hun,  511,  22  N.  Y.  Supp. 
516;  McCandless  v.  McWha,  22  Pa.  St.  261;  Hathorn  v.  Kiehmond, 
48  Vt.  557. 

*REFKRENCK  TO  MONOGRAPHIC  NOTES. 

Liability  of  physicians  and  surgeons  for  negligence:  48  Am.  Dea  481-187. 
Am.  St  Rep.,  Vol.  M— 42 
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The  law  holds  him  answerable  for  an  injury  to  his  patient  result- 
ing from  want  of  the  requisite  knowledge  and  skill,  or  the  omission 
to  use  reasonable  care  and  diligence,  or  the  failure  to  exercise  his 
best  judgment:  Landon  v.  Humphrey,  9  Conn.  209,  23  Am.  Dec.  333; 
Moon  V.  McKae,  111  Ga.  206,  36  S.  E.  635;  Barnes  v.  Means,  82  111. 
379,  2.5  Am.  Eep.  328;  Morris  v.  Despain,  104  111.  App.  452;  Aspy  v. 
Botkins  (Ind.),  66  N.  E.  462;  Beck  v.  German  Klinik,  78  Iowa,  696, 
43  N.  W.  617;  Sehoonover  v.  Holden  (Iowa),  87  N.  W.  737;  Alex- 
ander V.  Menefee,  23  Ky.  Law  Rep.  1151,  64  S.  W.  855;  Lewis  v. 
Dwinell,  84  Me.  497,  24  Atl.  945;  Eamsdale  v.  Grady,  97  Me.  319, 
54  Atl.  763;  Moratzky  v.  Wirth,  67  Minn.  46,  69  N.  W.  480;  West 
V.  Martin,  31  Mo.  375,  80  Am.  Dec.  107;  Miller  v.  Frej,  49  Neb. 
472,  68  N.  W.  630;  Challis  v.  Lake,  71  N.  H.  90,  51  Atl.  260; 
Gray  v.  Little,  126  N.  C.  385,  35  S.  E.  611;  Wood  v.  Clapp,  36  Tenn. 
(4  Sneed)  65;  Brooke  v.  Clark,  57  Tex.  105;  Mullin  v.  ^'landers,  73 
Vt.  95,  50  Atl.  813;  Kuhn  v.  Brownfield,  34  W.  Va.  252,  12  S.  E. 
519;  Crowty  v.  Stewart,  95  Wig.  490,  70  N.  W.  558;  Allen  v.  Voje, 
114  Wisi.  1,  89  N.  W.  924.  And  it  is  not  necessary  in  an  action 
against  a  physician  or  surgeon  for  unskillfulness  or  negligence,  to 
prove  gross  culpability  on  his  part;  proof  of  any  failure  to  exer- 
cise proper  care  or  any  neglect  in  the  discharge  of  the  duty  assumed 
is  sufficient:  Carpenter  v.  Blake,  75  N.  Y.  12;  Link  v.  Sheldon,  136 
N.  Y.  1,  32  N.  E.  696.  Nor  does  tlie  question  of  his  liability  depend 
upon  the  skill  he  possesses,  but  upon  the  fact  whether  he  has  ap- 
plied that  reasonable  skill  and  diligence  ordinarily  used  in  the  pro- 
fession: Cayford  v.  Wilbur,  86  Me.  414,  29  Atl.  117.  And  whether 
the  injury  results  from  want  of  skill,  or  the  want  of  its  application, 
he  is,  in  either  case,  equally  responsible:  Eitchey  v.  West,  23  111.  385; 
Long  V.  Morrison,  14  Ind.  595,  77  Am.  Dee.  72;  Carpenter  v.  Blake, 
60  Barb.  488.  However,  mere  negligence  or  lack  of  skill,  not  caus- 
ing injury,  gives  no  right  of  action,  even  to  recover  nominal  dam- 
ages: Ewing  V.  Goode,  78  Fed.  442. 

But  the  law  exacts  of  physicians  and  surgeons  while  in  the  prac- 
tice of  their  vocatios  only  that  they  possess  and  exercise  that  rea- 
sonable degree  of  skill,  knowledge,  and  care  ordinarily  possessed  and 
exercised  by  members  of  their  profession  under  similar  circumstances. 
While,  by  virtue  of  the  relation  assumed  by  them  toward  their  pa- 
tients, they  impliedly  engage  that  they  possess  ordinary  skill,  and 
that  they  will,  in  the  course  of  their  employment,  exercise  such  nec- 
essary and  proper  care  and  attention  as  reasonably  may  be  expected 
from  others  in  the  practice,  the  law  does  not  exact  from  them  tho 
utmost  degree  of  care  and  skill  attainable  or  known  to  the  profes- 
sion. Unless  they  contract  to  do  more,  they  are  held  only  to  a  rea- 
sonable amount  of  diligence  and  skill,  and  are  liable  only  for  injuries 
resulting  from  his  neglect  to  exercise  that  degree  of  diligence  and 
Bkill:  Sims  v.  Parker,  41  HI.  App.  284;  flickerson  v.  Neely,  21  Ky. 
Law  Eep.  1257,  54  S.  W.  842;  Howard  v.  Grover,  28  Me.  97,  48  Am. 


Jan.  1902.]  Gillette  v.  Tuckeu.  65^ 

Dec.  478;  Getchell  v.  Hill,  21  Minn.  464;  Griswold  v.  Hutchinson,  47- 
Neb.  727,  66  N.  W.  819;  Van  Skike  v.  Potter,  53  Neb.  28,  73  N.  W. 
295;  Langford  v.  Jones,  18  Or.  307,  22  Pac.  1064. 

Nor  does  the  law  raise  from  the  fact  of  the  employment  of  a 
physician  or  surgeon  an  implied  undertaking  to  cure,  but  only  an 
undertaking  to  use  ordinary  skill  and  care:  Bliss  v.  Long,  Wright 
(Ohio),  351;  Craig  v.  Chambers,  17  Ohio  St.  253.  In  the  absence  of 
an  express  contract,  he  does  not  warrant  or  insure  a  cure:  Quinn  v. 
Donovan,  85  111.  194;  McKee  v.  Allen,  94  111.  App.  147;  Grindle  v, 
Kush,  7  Ohio,  123;  Graham  v.  Gautier,  21  Tex.  111.  He  is  not  to  be 
tried  by  the  result  of  his  remedies.  But  if,  by  the  exercise  of  rea- 
sonable care  and  skill,  he  ought  to  discover  that  an  ailment  is  in- 
curable or  will  not  yield  to  the  usual  treatment,  or  that  the  patient 
will  not  be  benefited,  and  fails  to  do  so,  or,  making  tlie  discovery, 
fails  to  so  advise  the  patient,  he  is  guilty  of  negligence:  Logan  v. 
Field,  75  Mo.  App.  594,  citing  Lewis  v.  Dwinnell,  84  Me.  497,  24  Atl. 
945;  Harriott  v.  Plimpton,  166  Mass.  585,  44  N.  E.  992;  Moratzky  v.- 
Wirth  (Minn.),  62  N.  W.  480. 

A  physician  or  surgeon  is  not  answerable  for  mere  errors  of  judg- 
ment: Pepke  V.  Grace  Hospital  (Mich.),  90  N.  W.  278;  Williams  v. 
Poppleton,  3  Or.  139;  Barker  v.  Lane,  23  E.  I.  224,  49  AtL  963.  But 
his  judgment  must  be  founded  on  his  intelligence.  He  engages  to 
bring  to  his  patient  care,  skill,  and  knowledge.  If,  for  example, 
he  waits  too  long  before  undertaking  a  necessary  amputation,  he 
must  be  held  to  have  known  the  probable  consequences  of  such  delay, 
and  is  liable  for  the  resulting  damages:  Du  Bois  v.  Decker,  130  JSJ» 
Y.  325,  27  Am.  St.  Kep.  529,  29  N.  E.  313.  Whether  errors  of  judg- 
ment will  or  will  not  make  a  physician  or  surgeon  liable  in  a  given 
case  depends,  not  merely  upon  the  fact  that  he  may  be  ordinarily 
skillful,  but  whether  he  has  treated  the  case  skillfully,  or  has  exer- 
cised such  reasonable  skill  and  diligence  as  ordinarily  is  exercised 
in  his  profession.  For  there  may  be  responsibility  where  there  is 
no  neglect,  if  the  error  of  judgment  is  so  gross  as  to  be  inconsis- 
tent with  that  degree  of  skill  which  it  is  the  duty  of  every  physician 
or  surgeon  to  bring  to  the  treatment  of  a  case:  West  v.  Martin,  31 
Mo.  375,  80  Am.  Dec.  107;  Johnson  v.  Winston  (Neb.),  94  M.  W. 
607. 

As  summarized  in  Pike  v.  Honsinger,  155  N.  Y.  201,  63  Am.  St. 
Kep.  655,  49  N.  E.  760,  upon  consenting  to  treat  a  patient,  it  becomes 
the  duty  of  a  physician  and  surgeon  "to  use  reasonable  care  and 
diligence  in  the  exercise  of  his  skill  and  the  application  of  his  learn- 
ing to  accomplish  the  purpose  for  which  he  was  employed.  He  is 
under  the  further  obligation  to  use  his  best  judgment  in  exercising 
his  skill  and  applying  his  knowledge.  The  law  holds  him  liable  for 
an  injury  to  his  patient  resulting  from  want  of  the  requisite  knowl- 
edge and  skill,  or  the  omission  to  exercise  reasonable  care,  or  the 
failure  to  use  his  best  judgment.     The  rule  in  relation  *o  learning 
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and  skill  does  not  require  the  surgeon  to  possess  that  extraordinary 
learning  and  skill  which  belong  only  to  a  few  men  of  rare  endow- 
tnents,  but  such  as  is  possessed  by  the  average  member  of  the  medi- 
cal profession  in  good  standing.  Still,  he  is  bound  to  keep  abreast 
of  the  times,  and  a  departure  from  approved  methods  in  general  use, 
if  it  injures  the  patient,  will  render  him  liable,  however  good  his 
intentions  may  have  been.  The  rule  of  reasonable  care  and  dili- 
gence does  not  require  the  exercise  of  the  highest  possible  degree 
of  care,  and  to  render  a  physician  and  surgeon  liable  it  is  not  enough 
that  there  has  been  a  less  degree  of  care  than  some  other  medical 
man  might  have  shown,  or  less  than  even  himself  might  have  be- 
stowed, but  there  must  be  a  want  of  ordinary  and  reasonable  care, 
leading  to  a  bad  result.  This  includes  not  only  the  diagnosis  and 
treatment,  but  also  the  giving  of  proper  instructions  to  his  patient 
in  relation  to  conduct,  exercise,  and  the  use  of  the  injured  limb.  The 
rule  requiring  him  to  use  his  best  judgment  does  not  hold  him  lia- 
ble for  a  mere  error  of  judgment,  provided  he  does  what  he  thinks 
is  best  after  careful  examination.  His  implied  engagement  with  his 
patient  does  not  guarantee  a  good  result,  but  he  promises  by  im- 
plication to  use  the  skill  and  learning  of  the  average  physician,  to 
exercise  reasonable  care,  and  to  exert  his  best  judgment  in  the  ef- 
fort to  bring  about  a  good  result." 

b.    As  Determined  by  Particular  Circumstances. 

1.  Present  State  of  Medical  Science. — In  determining  the  degree 
of  care  and  skill  which  the  law  exacts  of  physicians  and  surgeons, 
regard  must  be  had  to  the  advanced  state  of  the  profession  at  the 
time  of  the  treatment.  They  are  held  to  exercise  the  ordinary  care 
and  skill  of  their  profession  in  the  light  of  modern  learning  and  en- 
lightenment on  the  subject.  Their  treatment  is  measured  by  the 
standard  existing  at  the  time  they  practice,  and  not  that  which  may 
have  existed  at  some  time  in  the  past:  Force  v.  Gregory,  63  (Joun. 
167,  38  Am.  St.  Eep.  371,  27  Atl.  1116;  Almond  v.  Nugent,  34  Iowa, 
300,  11  Am.  Eep.  147;  McCracken  v.  Smathers,  122  N.  U.  799,  29  S. 
E.  354;  Gillette  v.  Tucker*  (the  principal  case),  ante,  p.  637;  Gatei 
V.  Fleischer,  67  Wis.  504,  30  N.  W.  674. 

2.  Locality  or  Place  of  Practice. — The  character  of  the  locality 
or  neighborhood  in  which  a  physician  or  surgeon  practices  has  an 
important  bearing  upon  the  requisite  degree  of  skOl:  Pelky  v. 
Palmer,  109  Mich.  561,  67  N.  W.  561.  Thus,  a  country  physician  and 
surgeon  is  not  bound  to  the  exercise  of  that  high  degree  of  art  and 
skill  possessed  by  eminent  surgeons  living  in  large  cities  and  mak- 
ing a  specialty  of  the  practice  of  surgery,  but  only  to  that  reason- 
able degree  of  learning  and  skill  ordinarily  possessed  by  othei 
learned  in  his  profession:  Small  v.  Howard,  128  Mass.  131,  35  Am, 
Eep.  363, 

From  the  language  of  some  decisions  it  may  be  inferred  that  s 
physician  and  surgeon  is  held  only  to  that  degree  of  diligence,  learn- 
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ing,  and  skill  possessed  by  physicians  and  surgeons  of  the  particu- 
lar locality  where  he  practices:  See  Pike  v.  Honsinger,  155  N.  Y.  201, 
63  Am.  St.  Eep.  655,  49  N.  E.  760;  Gates  v.  Fleischer,  67  Wis.  504, 
30  N,  W.  674.  It  is  more  accurate  to  say  that  he  is  required  to  ex- 
ercise that  degree  of  diligence,  learning,  and  skill  which  physicians 
and  surgeons  practicing  in  similar  localities  or  communities  ordin- 
arily possess:  Baker  v.  Hancock  (Ind  App.),  63  N.  E.  323;  White- 
sell  V.  Hill,  101  Iowa,  629,  70  N.  W.  750,  overruling  Smothers  v. 
Hanks,  34  Iowa,  287,  11  Am.  Kep.  141;  Dunbauld  v.  Thompson,  109 
Iowa,  199,  80  N.  W.  324;  McCracken  v.  Smathers,  122  N.  U.  799,  29 
S.  E.  354.  "It  seems  to  us,"  remarks  Justice  Worden,  "that  physi- 
cians and  surgeons  practicing  in  small  towns  or  rural  or  sparsely 
populated  districts  are  bound  to  possess  and  exercise  at  least  the 
average  degree  of  skill  possessed  and  exercised  by  the  profession  m 
such  localities  generally.  It  will  not  do,  as  we  think,  to  say  that 
if  a  surgeon  or  physician  has  exercised  such  a  degree  of  skill  as  is 
ordinarily  exercised  in  the  particular  locality  in  which  he  practices, 
it  will  be  suflBcient.  There  might  be  but  few  practicing  in  the  given 
locality,  all  of  whom  might  be  quacks,  ignorant  pretenders  to  knowl- 
edge not  possessed  by  them,  and  it  would  not  do  to  say  that  because 
one  possessed  and  exercised  as  much  skill  as  the  others,  he  could 
not  be  chargeable  with  the  want  of  reasonable  skill":  Gramm  v. 
Boener,  56  Ind.  497.  To  the  same  effect  are  the  well-eonsddered 
cases  of  Burk  v.  Foster,  24  Ky.  Law  Eep.  791,  69  S.  W.  1096;  Mc- 
Cracken V.  Smathers,  122  N.  C.  799,  29  S.  E.  354. 

3.  School  of  Medicine. — In  an  action  for  malpractice  a  physician 
and  surgeon  is  entitled  to  have  his  treatment  of  his  patient  tested 
by  the  rules  and  principles  of  the  school  of  medicine  to  which  he 
belongs,  and  not  by  those  of  some  other  school:  Force  v.  Gregory, 
63  Conn.  167,  38  Am.  St.  Kep.  371,  27  Atl.  1116;  Fatten  v.  Wiggin, 
51  Me.  594,  81  Am.  Dec.  593;  Martin  v.  Courtney,  75  Minn.  255,  77 
N.  W.  813;  Martin  v.  Courtney  (Minn.),  91  N.  W.  487.  A  person 
professing  to  follow  one  system  or  school  of  medicine  cannot  be  ex- 
pected by  his  employer  to  practice  any  other.  And  if  he  performs 
the  treatment  with  ordinary  skill  and  care  in  accordance  with  his 
system,  he  is  not  answerable  for  bad  results:  Bowman  v.  Woods,  1 
G.  Greene  (Iowa),  441. 

4.  Established  Mode  of  Treatment.— It  is  incumbent  on  a'  physi- 
cian and  surgeon  to  conform  to  the  established  mode  of  treatment 
of  a  given  case,  and  if  he  departs  therefrom  he  does  so  at  his  peril: 
Carpenter  v.  Blake,  60  Barb.  488.  Where  but  one  course  of  treat- 
ment would  be  suggested  by  physicians  of  ordinary  skill,  the  adop- 
tion of  any  other  course  is  evidence  of  want  of  ordinary  knowledge, 
skill,  or  care:  Patten  v.  Wiggin,  51  Me.  594,  81  Am.  Dec.  593,  T« 
illustrate,  if  a  patient  is  suffering  wifh  phimosis,  and  the  ordinary 
method  adopted  by  the  medical  profession  in  the  treatment  of  such 
cases  is  to  slit  the  prepuce  or  foreskin,  a  physician  adopting  a  differ- 
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ent  remedy,  which  aggravates  the  malady  and  results  in  a  loss  of  the 
member,  renders  himself  liable  regardless  of  skill:  Jackson  y.  JBurn- 
ham,  20  Colo.  532,  39  Pac.  577. 

It  may  be  argued  that  this  doctrine  makes  a  physician  liable  in 
case  he  adopts  new  methods,  although  improved  ones,  and  that  prog- 
ress in  medical  science  is  impossible  if  the  profession  must  adhere 
to  ancient  methods.  Such  is  not  intended  to  be  the  effect  of  the 
rule.  When  this  argument  was  made  in  Allen  v.  Voje,  114  Wis. 
1,  89  N.  W.  924,  it  was  met  by  the  court  with  the  following  ob- 
servation made  in  Carpenter  v.  Blake,  60  Barb.  488,  523:  "Some 
standard  by  which  to  determine  the  propriety  of  treatment  must 
be  adopted;  otherwise  experiments  will  take  the  place  of  skill,  and 
the  reckless  experimentalists  the  place  of  the  educated,  experienced 

practitioner But  when  the  case  is  one  as  to  which  a  system 

of  treatment  has  been  followed  for  a  long  time,  there  should  be  no 
departure  from  it,  unless  the  surgeon  who  does  it  is  prepared  to  take 
the  risk  of  establishing  by  his  success  the  propriety  and  safety  of 
his  experiment.  The  rule  protects  the  community  against  reckless 
experiments,  while  it  admits  the  adoption  of  new  remedies  and 
modes  of  treatment  only  when  their  benefits  have  been  demonstrated, 
or  when,  from  the  necessity  of  the  case,  the  surgeon  or  physician 
must  be  left  to  the  exercise  of  hia  own  skill  and  experience." 

5.  Compensation— Gratuitous  Services.— The  same  degree  of  care 
and  skill  are  exacted  of  a  physician  and  surgeon  whether  he  serves 
gratuitously  or  for  compensation:  McNevina  v.  Lowe,  40  111.  209; 
Peck  V.  Hutchinson,  88  Iowa,  320,  55  N.  W.  511,  We  quote  from 
the  instruction  to  the  jury  by  Justice  Pryor  in  Becker  v.  Janinski, 
27  Abb.  N.  C.  45,  15  N.  Y.  Supp.  675:  "It  appears  that  the  plaintiff 
was  a  charity  patient;  that  the  defendant  was  treating  her  gratui- 
tously. But  I  charge  you  that  this  fact  in  no  respect  qualifies  the 
liability  of  the  defendant.  Whether  the  patient  be  a  pauper  or  a 
millionaire,  whether  he  be  treated  gratuitously  or  for  reward,  the 
physician  owes  him  precisely  the  same  measure  of  duty,  and  the 
same  degree  of  skill  and  care.  He  may  decline  to  respond  to  the  call 
of  a  patient  unable  to  compensate  him;  but  if  he  undertake  the 
treatment  of  such  a  patient,  he  cannot  defeat  a  suit  for  malpractice, 
nor  mitigate  a  recovery  against  him,  upon  the  principle  that  the 
skill  and  care  required  of  a  physician  are  proportioned  to  his  ex- 
pectation of  pecuniary  recompense.  Such  a  rule  would  be  of  the 
most  mischievous  consequence;  would  make  the  health  and  life  of 
the  indigent  the  sport  of  reckless  experiment  and  cruel  indifference." 
6.  Contributory  Fault  of  Patient.— It  is  the  duty  of  a  patient  to 
follow  the  reasonable  instructions  and  submit  to  the  reasonable 
treatment  prescribed  by  his  physician  or  surgeon.  If  he  fails  in  his 
duty,  and  his  negligence  directly  contributes  to  the  injury,  he  can- 
not maintain  an  action  for  malpractice  against  his  physician  or 
Burgeon,  who  is  also  negligent  in  treating  the  case:  Liower  v.  Jj'ranks, 
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115  Ind.  334,  17  N.  E.  630;  Young  v.  Mason,  8  Ind.  App.  264,  35  N. 
E.  521;  Whitesell  v.  Hill  (Iowa),  66  N.  W.  894;  Hitchcock  v.  Bnrgett, 
38  Mich.  501;  Chamberlain  v.  Porter,  9  Minn.  260;  Davis  v.  Spieer, 
27  Mo.  App.  279;  Becker  v.  Janinski,  27  Abb.  N.  C.  45,  15  N.  y. 
Supp.  675;  Geiselman  v.  Scott,  25  Ohio  St.  86;  Richards  v.  Willarci, 
176  Pa.  St.  181,  35  Atl.  114.  But  the  conduct  of  the  patient  will 
not  defeat  his  right  of  action  unless  it  substantially  contributes  to 
the  injury:  West  v.  Martin,  31  Mo.  375,  80  Am.  Dec.  107.  And  if  the 
physician  has  failed  to  exercise  reasonable  care  or  skill  he  is  re- 
sponsible for  damages  resulting  from  his  own  acts  alone.  The  fact 
that  the  patient  disregards  his  instructiona  and  so  aggravates  the 
injury  does  not  discharge  the  liability,  but  simply  goes  in  mitiga- 
tion of  damages:  Du  Bois  v.  Decker,  130  N.  Y.  325,  27  Am.  St.  Kep. 
529,  29  N.  E.  313;  McCracken  v.  Smathers,  122  N.  C.  799,  29  S.  E. 
354. 

On  this  question,  the  judge,  in  Hibbard  v.  Thompson,  109  Mass. 
286,  first  instructed  the  jury  that,  "if  it  be  impossible  to  separate 
the  injury  occasioned  by  the  neglect  of  the  plaintiff  from  that  occa- 
sioned by  the  neglect  of  the  defendant,  the  plaintiff  cannot  re- 
cover"; and  then  added:  "If,  however,  they  can  be  separated,  for 
such  injury  as  the  plaintiff  may  show  thus  proceeded  solely  from  the 
want  of  ordinary  skill  or  ordinary  care  of  the  defendant  he  may  re- 
cover." This  instruction  was  approved  on  appeal  to  the  supreme 
court.  Chief  Justice  Chapman  saying:  "The  first  part  states  the  or- 
dinary rule  as  to  the  negligence  of  the  plaintiff;  the  second  states 
the  proper  limitation  of  the  rule.  It  is  an  important  limitation: 
for  a  physician  may  be  called  to  prescribe  for  cases  which 
originated  in  the  carelessness  of  the  patient;  and  though  such  care- 
lessness would  remotely  contribute  to  the  injury  sued  for,  it  would 
not  relieve  the  physician  from  liability  for  his  distinct  negligence, 
and  the  separate  injury  occasioned  thereby.  The  patient  may  also, 
while  he  is  under  treatment,  injure  himself  by  his  own  careless- 
ness; 3'et  he  may  recover  from  his  physician  if  he  carelessly  or  un- 
skillfully  treats  him  afterward,  and  thus  does  him  a  distinct  injury. 
In  s'uch  cases,  the  plaintiff's  fault  does  not  directly  contribute  to 
produce  the  injury  sued  for." 

A  patient  is  bound  to  submit  to  such  treatment  as  his  surgeon  pre- 
scribes, provided  the  treatment  is  such  as  a  surgeon  of  ordinary 
skill  would  adopt  or  sanction;  but  if  it  is  painful,  injurious,  and  un- 
skillful, he  is  not  bound  to  peril. his  health,  and  perhaps  his  life,  by 
submission  to  it.  "It  follows,  that  before  the  surgeon  can  shift  the 
responsibility  from  himself  to  the  patient,  on  the  ground  that  the 
latter  did  not  submit  to  the  course  recommended,  it  must  be  shown 
that  the  prescriptions  were  proper  and  adapted  to  the  end  in  view. 
It  is  incumbent  on  the  surgeon  to  satisfy  the  jury  on  this  point, 
and  in  doing  so  he  has  the  right  to  call  to  hig  aid  the  science  and 
experience  of  his  professional  brethren.     It  will  not  do  to  cover  hie 
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own  want  of  skill  by  raising  a  mist  out  of  the  refractory  disposition 
of  the  patient":  Bu  Bois  v.  Decker,  130  N,  Y.  325,  27  Am.  Bt.  Kep. 
529,  29  N.  E.  313;  McCandless  v.  McWha,  22  Pa.  bt.  261. 

If  a  patient  is  delirious  and  cannot  be  made  to  understand  the 
necessity  of  the  treatment  proposed,  the  physician  or  surgeon  mny 
co-operate  with  the  patient's  immediate  family  and  resort  to  reasja- 
able  force.  But  when  the  patient  is  in  that  condition,  and  the  mem- 
bers of  the  family  having  him  in  charge  refuse  to  allow  the  treat- 
ment, then  the  physician  is  not  required  to  use  force:  Littlejohn  v, 
Arbogast,  95  111.  App.  605.  In  case  a  surgeon  requests  the  needel 
assistance  of  another  surgeon  in  the  treatment  of  a  case,  and  the 
patient  refuses  or  neglects  to  procure  it,  the  surgeon  cannot  bo  held 
liable  in  damages  for  a  permanent  injury  when  the  employment  of 
assistance  would  have  rendered  the  injury  only  temporary:  HaeJing 
V.  Spicer,  92  111.  App.  449. 

The  doctrine  is  advanced  in  Gramm  v.  Boener,  56  Ind.  497,  that 
when  a  surgeon  is  called  upon  to  perform  an  operation  by  a  person 
of  mature  years  and  sound  mind,  and  he  advises  against  the  opera- 
tion as  unnecessary  and  improper,  but  the  patient  insists  upon 
its  performance,  in  compliance  with  which  the  surgeon  performs  it, 
the  surgeon  cannot  be  held  liable  in  damages  if  the  operation  proves 
improper  and  injurious.  "In  Such  case,"  says  the  court,  "the 
patient  relies  upon  his  own  judgment,  and  not  that  of  the  surgeon, 
as  to  the  propriety  of  the  operation;  and  he  cannot  complain  of  au 
operation  performed  at  his  own  instance  and  upon  his  own  judgment, 
and  not  upon  that  of  the  surgeon.  The  maxim,  'Volenti  non  fit  in- 
juria,' we  think,  well  applies  to  such  a  case.  The  principle  is  quite 
analogous  to  that  which  prevents  a  recovery  for  injuries  consequent 
upon  unskillful  or  negligent  treatxaent  by  a  physician,  if  the  plain- 
tiff's own  negligence  directly  contributed  to  them."  We  cannot 
lend  our  approval  to  this  doctrine.  To  our  mind,  the  duty  of  a  sur- 
geon in  such  a  case  is  clear.  He  should  refuse  to  perform  the  opera- 
tion. K  he  does  operate,  relying  upon  his  patient's  judgment,  he 
should  be  held  answerable  for  the  consequences.  There  can  hardly 
be  a  more  flagrant  violation  of  his  duty  than  to  proceed  contrary 
to  the  dictates  of  his  own  judgment.  He  has  no  right  to  rely  on  tho 
judgment  of  his  patient.  A  layman  cannot  be  expected  to  know  any- 
thing of  matters  of  surgery,  or  be  a  judge  of  the  propriety  of  an 
operation. ' ' 

The  fault  or  negligence  of  others^.than  the  patient  contributing  to 
the  injury  complained  of  is  considered  in  a  subsequent  portion  of 
this  note:  See  post,  p.  663. 

c.  Skill  Required  of  Specialists.— A  physician  who  holds  himself 
out  as  having  special  knowledge  and  skill  in  the  treatment  of  a 
particular  organ  or  disease  is  bound  to  bring  to  the  discharge  of  his 
duty  to  patients  employing  him  as  a  specialist  that  degree  of  skill 
and  learning  ordinarily  possessed  by  physicians  who  devote  special 
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attention  and  study  to  such  organ  or  disease,  having  regard  to  the 
present  state  of  scientific  knowledge.  Being  employed  because  of  bia 
peculiar  learning  and  skill  in  the  specialty  practiced  by  him,  it  fol- 
lows that  his  duty  to  patients  cannot  be  measured  by  the  average 
skill  of  general  practitioners:  Baker  v.  Hancock  (Ind.  App.),  63  N. 
E.  323;  McMurdock  v.  Kimberlin,  23  Mo.  App.  523.  An  oculist,  ia 
treating  a  patient,  must  exercise  the  care  and  skill  usually  exer- 
cised by  oculists  in  good  standing:  Stern  v.  Lanng,  106  La.  738, 
31  South.  303;  Feeney  v.  Spalding,  89  Me.  Ill,  35  Atl.  1027. 

d.  Burden  of  Proving  Want  of  Care  or  Skill.— The  law  accord* 
the  medical  practitioner  the  presumption  that  he  has  done  his  duty. 
In  a  suit  for  injuries  caused  by  alleged  malpractice,  the  burden  is 
on  the  plaintiff  to  prove  the  want  of  reasonable  and  ordinary  care 
or  skill,  and  also  that  the  injury  complained  of  resulted  from  such 
want  of  care  or  skill:  Styles  v.  Tyler,  64  Conn.  432,  30  Atl.  165; 
Georgia  Northern  By.  Co.  v.  Ingram,  114  Ga.  639,  40  S.  E.  708; 
Holtzman  v.  Hoy,  118  111.  534,  59  Am.  Rep.  390,  8  N.  E.  832;  Mc- 
Kee  V.  Allen,  94  111.  App.  147;  Pettigrew  v.  Lewis,  46  Kan.  78,  26 
Pac.  458;  State  v.  Housekeeper,  70  Md.  162,  14  Am.  St.  Rep.  340, 
16  Atl.  382;  Martin  v.  Courtney  (Minn.),  91  N.  W.  487;  Leigh'ton  v. 
Sargent,  31  N.  H.  119,  64  Am.  Dee.  323;  Bellinger  v.  Graigue,  31 
Barb.  534. 

n.    Liability  for  Acts  of  Others. 

a.  Mismanagement  by  Those  in  Charge.— If  the  contributory  fault 
of  a  patient  unites  with  the  want  of  skill  or  care  of  the  physician 
or  surgeon,  in  producing  the  injury  complained  of,  this,  as  we  have 
seen,  may  constitute  a  defense  to  an  action  for  malpractice:  See 
Contributory  Fault  of  Patient,  ante,  p.  660.  So,  if  parents  or 
others  in  charge  of  a  patient,  by  careless  treatment  or  disregard  of 
the  physician's  instructions,  directly  contribute  to  injuries  ascribed 
to  malpractice,  the  physician  is  not  answerable:  Sanderson  v.  Hoi- 
land,  39  Mo.  App.  233;  Potter  v.  Warner,  91  Pa.  St.  362,  36  Am.  Rep. 
668.  But  where  the  original  treatment  of  a  broken  arm  by  a  surgeon 
was  such  that  the  limb  must  have  inevitably  been  injured,  the  mis- 
management of  those  having  the  patient  in  charge,  whereby  the  in- 
jury is  aggravated,  goes  only  to  the  measure  of  damages,  and  not 
to  the  right  of  action  against  the  surgeon:  Wilmot  v.  Howard,  39 
Vt.  447,  94  Am.  Dec.  338. 

b.  Negligence  of  Druggist. — In  case  a  prescription  is  improperly 
written,  as  a  result  of  which  the  patient  dies,  the  fact  that  the  drug- 
gist who  filled  it  may  have  been  negligent  is'  no  defense  to  the 
physician  who  wrote  it  in  an  action  against  him  for  malpractice: 
Murdock  v.  "Walker,  43  111.  App.  590. 

c.  Treatment  of  Other  Physicians.— If  a  physician,  on  leaving 
town,  recommends,  in  case  of  need,  another  physician,  or  leaves  an- 
other physician  in  charge  of  his  practice  while  he  is  absent,  he  can- 
not be  held  answerable  for  the  negligent  or  unskillful  acts  of  such. 


<i06  American  State  KEroRTS,  Vol.  93.  [Ohio, 

physician:  Keller  v.  Lewis,  65  Ark.  578,  47  S.  W.  755;  Hitchcock  v. 
Burgett,  38  Mich.  501;  Myers  v.  Holborn,  58  N.  J.  L.  193,  55  ArA,  rft. 
Eep.  606,  33  Atl.  389.  This  is  true,  according  to  the  New  Jersey 
-case,  although  the  negligent  physician  was  employed  by  the  one 
nought  to  be  held  liable  to  attend  the  patient. 

d.  Negligence  of  Partner. — "When  physicians  and  surgeons  are  in 
partnership,  all  are  liable  in  damages  for  the  professional  negligence 
of  one  of  the  firm.  The  act  of  one,  within  the  scope  or  the  part- 
nership business,  is  the  act  of  each  and  all,  as  fully  as  if  each  is 
J)re8ent  participating  in  all  that  is  done;  and  each  partner  guarantees 
that  the  one  in  charge  will  display  reasonable  care  and  skill:  Hyrne 
V.  Erwin,  23  S.  C.  226,  55  Am.  Eep.  15.  If,  during  the  pendency  of 
an  action  against  two  physicians,  as  partners,  one  of  them  dies, 
the  action  may  be  prosecuted  to  judgment  against  the  other: 
Hess  V.  Lowrey,  122  Ind.  225,  17  Am.  St.  Eep.  355,  23  N.  E.  156. 

III.    Duration  of  the  Belatiun  of  Physician  and  Patient. 

a.  Commencement  and  Continuance— Abandonment  of  Case.— A 
physician  or  surgeon  is  not  bound  to  render  professional  services 
to  everyone  who  applies,  and  is  not,  therefore,  liable  for  the  death 
•of  a  person,  caused  by  his  refusal  to  render  medical  assistance: 
Hurley  v.  Eddingfield,  156  Ind.  416,  83  Am.  St.  Eep.  198,  59  M.  K 
1058.  But  when  he  takes  charge  of  a  case  and  is  employed  to  at- 
tend a  patient,  his  employment,  as  well  as  the  relation  of  physician 
and  patient,  continues  until  ended  by  the  consent  of  the  parties, 
or  revoked  by  the  dismissal  of  the  physician,  or  until  his  services 
are  no  longer  needed.  And  he  must  exercise  reasonable  care  and 
judgment  in  determining  when  his  attendance  may  properly  and 
«afely  be  discontinued.  If  he  does  not  he  is  liable  for  the  conse- 
•quences:  Mucci  v.  Houghton,  89  Iowa,  608,  57  N.  W.  305;  Uallou  v. 
Prescott,  64  Me.  305;  Dashiell  v.  Griffith^  84  Md.  363,  35  Atl.  1094; 
Becker  v.  Janinski,  27  Abb.  N.  C.  45,  15  N.  Y.  Supp.  675;  Gerken  v. 
Plimpton,  70  N.  Y.  Supp.  793,  62  App.  Div.  35;  Lawson  v.  Conaway, 
37  W.  Va.  159,  38  Am.  St.  Eep.  17,  16  S.  E.  564. 

But  if  a  patient  has  received  careful  and  skillful  treatment  at 
the  office  of  a  physician  or  surgeon,  and  fails  to  return  to  the  office 
'for  further  treatment,  in  consequence  of  which  he  suffers  injury, 
he  is  not  entitled  to  maintain  an  action  against  the  physician: 
Dashiell  v.  Griffith,  84  Md.  363,  35  Atl.  1094.  And  of  course  t 
patient  may  at  any  time  discharge  or  dismiss  his  physician,  from 
Tvhich  moment  the  latter 's  responsibility  ceases,  if  he  has  given  the 
-case  proper  attention  till  then:  Kendall  v.  Brown,  74  111.  232;  Law- 
son  V.  Conaway,  37  W.  Va.  159,  38  Am.  St.  Eep.  17,  16  S.  E.  564, 

When  a  surgeon  performs  an  operation,  not  only  must  he  use 
reasonable  and  ordinary  care  and  skill  in  its  performance,  but  also 
in  the  subsequent  treatment  of  the  case.  It  is  his  duty  to  give  the 
patient   such   attention   after  the   operation  as  the  necessity  of  the 
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case  demands,  in  the  absence  of  any  special  agreement  limiting  the 
service  or  reasonable  notice  to  the  patient:  See  the  principal  ease, 
ante,  p.  637.  In  Akridge  v.  Noble,  114  Ga.  949,  41  S.  E.  78,  a  case 
involving  facts  very  similar  to  those  in  the  principal  case,  it  was 
alleged  that  a  surgeon,  who  had  made  an  incision  in  the  abdomen  of 
his  patient,  and  placed  sponges  in  her  body  to  absorb  the  blood  and 
pus,  failed  to  remove  one  of  the  sponges  before  closing  up  the  open- 
ing. The  argument  was  made  that  the  time  when  the  skill  of  the 
surgeon  is  expected  to  become  active  in  performing  such  an  opera- 
tion is  when  the  opening  is  made  in  the  body,  and  continues  while 
the  sponges  are  being  put  in  place,  but  that  when  the  affected 
portion  of  the  body  has  been  removed  and  precautions  taken  to 
prevent  hemorrhage,  and  the  moment  arrives  for  the  sponges  to  be 
removed,  the  operation  is  at  an  end,  and  no  longer  is  the  surgeon  in 
a  position  where  the  knowledge  which  makes  him  a  man  of  skill  is 
required  to  be  exercised,  and  that  when  the  sponges  are  being  re- 
moved he  is  no  longer  the  man  of  skill  exercising  skill,  but  simply 
the  ordinary  man  and  required  to  exercise  due  care  and  diligence 
only.  But  the  court  very  properly  ruled  that  the  removal  of  the 
sponges  was  a  part  of  the  operation;  a  part  which  required  not  only 
the  exercise  of  due  care,  but  due  skill  as  well. 

A  physician  who  leaves  a  patient  at  a  critical  stage  of  the  case, 
without  good  reason  or  giving  an  opportunity  to  procure  the  at- 
tendance of  another  doctor  is  guilty  of  a  culpable  dereliction  of  duty, 
and  may  be  made  to  respond  for  all  damages  resulting  from  his  con- 
duct: Latropo  v.  Flood,  135  Cal.  458,  63  Pac.  1007;  Barbour  v.  Martin, 

62  Me.  536.  The  conduct  of  the  physician  in  the  California  case  wai 
peculiarly  reprehensible.  He  had  assumed  charge  of  a  confinement 
case.  The  time  came  when  he  deemed  it  proper  to  use  instruments 
to  aid  in  delivering  the  child.  When  he  used  them,  the  patient,  who 
was  going  through  woman's  martyrdom  for  the  first  time,  shrank 
back  and  screamed,  compelling  him  to  let  go  the  instruments.  He 
threatened  to  quit  the  case  if  she  did  not  stop  screaming.  Upon 
a  second  or  third  unsuccessful  attempt  to  use  the  instruments,  he 
abruptly  left  the  house  in  the  dead  of  night.  It  was  an  hour  before 
the  presence  of  another  physician  was  secured.  A  verdict  of  two 
thousand  dollars  against  the  physician  was  held  not  excessive  for 
the  abandonment  of  the  case  and  the  mental  suffering  of  the  patient. 

IV.  Dtity  and  Liability  of  Other  Practitioners, 
a.  Dentists. — The  rules  governing  the  duty  and  liability  of 
physicians  and  surgeons  in  the  performance  of  professional 
services  are  applicable  to  dentists.  In  the  absence  of  an 
express  agreement  they  do  not  insure  or  warrant  the  re- 
sult of  their  work,  nor  do  they  engage  to  bring  to  it 
the  highest  skill  known  to  the  profession.  And  they  are  not  answer- 
able for  mere  mistakes  of  judgment:   Simonds  v.  Henry,  39  Me.  155, 

63  Am.  Dec.  611;  Wilkins  v.  Ferrell,  10  Tex.  Civ.  App.  231,  30  ». 
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W.  450.  But  the  law  does  place  upon  them  the  duty,  and  holds  them 
liable  for  a  want  thereof,  of  possessing  and  exercising  that  rea- 
sonable degree  of  diligence,  learning  and  skill  ordinarily  possessed 
by  dentists  in  similar  localities,  and  of  keeping  abreast  of  the  times, 
and  of  exerting  their  best  judgment:  MeCracken  v.  iSmathers,  125? 
N.  C.  799,  29  S.  E.  354. 

b.  Veterinarians. — A  veterinary  surgeon  impliedly  engages  and 
is  bound  to  use,  in  performing  the  duties  of  his  employment,  such 
reasonable  skill,  diligence,  and  attention  as  may  ordinarily  be  ex- 
pected of  careful,  skillful  and  trustworthy  persons  in  his  profes- 
sion. If  he  does  not  possess  and  exercise  these  qualities,  he  if  an- 
swerable for  the  result  of  his  want  of  skill  or  care.  He  does  not,  how- 
ever, impliedly  contract  to  use  the  highest  degree  of  skill,  nor  an  ex- 
traordinary amount  of  diligence,  nor  to  effect  a  cure;  and  negligence 
cannot  be  implied  from  his  failure  to  do  so:  Connor  v.  Winton,  8  Ind. 
315,  65  Am.  De<;.  761;  Williams  v.  Oilman,  71  Me.  21;  Barney  v. 
Pinkham,  29  Neb.  350,  26  Am.  St.  Eep.  389,  45  N.  W.  694. 

c.  Persons  not  Physicians.— A  physician  or  surgeon  must  apply 
the  skill  and  learning  that  belongs  to  his  profession.  But  if  a  per- 
son without  Special  qualifications  and  without  professing  to  be  a 
physician,  volunteers  to  attend  the  sick,  he  can  at  most  be  required 
to  exercise  the  skill  and  diligence  usually  bestowed  by  persons  of 
like  qualifications  under  like  circumstances.  To  hold  otherwise 
would  be  to  charge  responsibility  in  damages  upon  all  who  make 
errors  and  mistakes  in  the  performance  of  kindly  offices  for  the  sick: 
McNevins  v.  Lowe,  40  111.  209;  Higgins  v.  McCabe,  126  Mass.  13, 
30  Am.  Rep.  642.  But  if  one  not  a  physician  holds  himself  out  as 
a  doctor  to  persons  employing  him,  and  they  believe  him  to  be  such, 
then  he  is  chargeable  in  that  character:  Matthei  v.  Wooley,  69  111. 
App.  654;  Musser  v.  Chase,  29  Ohio  St.  577.  Jn  the  first  of  these 
cases  the  party  charged  with  malpractice  was  a  druggist;  in  the 
Ohio  case  he  was  a  farmer  by  general  occupation,  but  held  himself 
out  as  a  cancer  doctor  having  skill  and  experience  in  the  treatment 
of  cancers,  and  claiming  to  have  a  recipe  or  prescription  from  a 
certain  cancer  specialist. 

d.  Clairvoyants. — Clairvoyant  physicians,  pursuing  peculiar 
methods  of  diagnosis  and  treatment,  have  been  held  to  take  the  risk 
thereof.  They  are  bound  to  treat  patients  with  the  ordinary  skill 
and  knowledge  of  physicians,  although,  not  having  any  fixed  prin- 
ciples or  formulated  rules  for  the  treatment  of  diseases,  they  cannot 
be  considered  as  constituting  a  school  of  medicine:  Nelson  v.  Har- 
rington, 72  Wis.  591,  7  Am.  St.  Eep.  900,  40  N.  W.  :J28. 

v.    Miscellaneous  Cases  of  Liability. 
a.     Communication  of  Infectious  Diseases.— A  physician  attending 
patients  afflicted  with  infectious  diseases  is  bound  to  take  all  such 
precautions    as   experience   has    found    to    be   necessary    to   prevent 
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the  communication  of  stich  diseases  to  his  other  patients:  Piper  v. 
Menifee,  12  B.  Mon.  4G5,  54  Am.  Dec.  547.  And  he  owes  this  duty 
to  ome  whom  he  calls  to  his  assistance  in  treating  a  case.  Thus,  if 
a  surgeon  directs  the  wife  of  his  patient  to  assist  in  dressing  a 
wound,  knowing  there  is  danger  of  infection,  but  assuring  her  there 
is  not,  and  she,  relying  on  his  advice,  becomes  infected  with  poison, 
be  is  liable:  Edwards  v.  Lamb,  69  N.  H.  599,  45  Atl.  480.  On  the 
liability  generally  for  communicating  contagious  diseases,  see  the 
note  to  Missouri  etc.  Ey.  Co.  v.  Wood,  post,  p.  834. 

b.  Beporting  a  Venereal  Disease. — Where  a  man  is  said  to  be 
afflicted  with  a  venereal  disease,  and  the  father  of  the  woman  to 
whom  he  is  engaged  to  be  married  requests  a  physician  to  examine 
him,  the  physician  is  liable  if  he  mistakenly  pronounces  the  disease 
venereal.  "Having  undertaken  for  compensation  to  be  paid  by  an- 
other to  examine  the  plaintiff,  and  to  report  whether  he  was  diseased, 
the  defendant  was  bound  to  have  the  ordinary  skill  and  learning  of 
a  physician,  and  exereise  ordinary  diligence  and  care;  and  if  he 
failed,  and  the  plaintiff  was  injured  because  of  his  want  of  such  skill 
and  learning,  or  his  want  of  such  care,  the  defendant  was  answer- 
able to  him  in  damages.  In  our  opinion  the  fact  that  the  purpoa* 
of  the  examination  was  information,  and  not  medical  treatment, 
is  immaterial,  and  the  breaking  of  the  plaintiff's  marriage  engage- 
ment in  consequence  of  the  wrong  diagnosis  was  not  too  remote 
a  damage  to  sustain  the  action":  Harriott  v.  Plimpton,  166  Mass. 
585,  44  N.  E.  992. 

c.  Promising  to  Procure  Another  Physician.— If  a  physician  in 
treating  a  patient  for  typhoid  fever  finds  her  eye  affected,  and  she 
requests  him  to  send  her  an  ,  oculist,  which  he  promises  but  fails 
to  do,  he  is  not  answerable  for  the  loss  of  the  eye,  there  being  no 
evidence  that  the  injury  to  that  organ  was  a  result  of  the  fever, 
and  the  fever  being  successfully  treated:  Jones  v.  Vroom,  8  Colo. 
App.  143,  45  Pae.  234. 

d.  Failure  to  Obtain  Husband's  Consent.— A  surgeon  is  justified 
an  performing  an  operation  upon  a  married  woman,  with  her  con- 
sent, if  he  deems  it  necessary  to  the  preservation  or  prolongation 
of  her  life,  without  obtaining  her  husband's  consent  thereto:  State 
V.  Housekeeper,  70  Md.  162,  14  Am.  St.  Kep.  340,  16  Atl.  382.  A 
physician  under  whose  care  a  man  places  his  wife,  some  distance 
from  his  own  residence,  is  presumed  to  have  authority  to  do  all 
such  acts,  and  adopt  such  course  of  treatment  and  operations  aa  in 
his  opinion  are  necessary,  without  previously  notifying  the  husband 
of  an  intended  operation;  nor  need  he  prove  to  the  satisfaction  of 
the  jury  that  the  operation  was  necessary  or  that  it  would  be  dan- 
.^gerous  to  wait  until  the  husband  was  notified:  McClallen  v.  Adams, 
I'J  Pick.  333,  31  Am.  Dec.  140. 
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CITY  OF  CLEVELAND  v.  CLEMENTS  BROS.  CON- 
STRUCTION COMPANY. 

[67  Ohio  St.  197,  65  N.  E.  885.] 
MUNICIPAL  CORPOEATIONS— Authority  of  the  Legisla- 
ture Over  the  Contracts  of.— The  authority  of  the  legislature  over 
a  municipal  corporation  is  not  so  absolute  and  arbitrary  that  it  may 
direct  the  terms  upon  which  it  may  contract,  and  may  prescribe 
what  stipulations  and  conditions  its  contracts  must  contain,  where 
such  contracts  relate  to  matters  purely  of  local  improvement,  (p. 
672.) 

CONSTITUTIONAL  LAW— Contracts  and  Hours  of  Employ- 
ment— Power  of  the  Legislature  to  Control. — What  the  terms  and 
stipulations  of  a  contract  shall  be  is  a  matter  to  be  determined  by 
the  contracting  parties,  and  the  right  has  not  been  delegated  to, 
nor  is  it  within  the  general  power  of,  the  assembly,  by  mandatory 
laws,  to  prescribe  the  terms  and  provisions  which  shall  be  inserted 
in  contracts  made  between  persons  legally  competent  to  contract. 
The  number  of  hours  of  labor  that  shall  be  performed  in  a  day  is 
an  important  feature  and  constitutes  an  essential  part  of  every  con- 
tract of  service,  and  to  deny  effect  to  an  agreement  between  em- 
ployer and  employes  touching  the  number  of  hours  the  employft 
shall  labor  each  day  is,  in  effect,  to  impair  the  obligation  of  the  con- 
tract and  to  deny  them  the  right  of  contract  touching  that  matter. 
(p.  677.) 

CONSTITUTIONAL  LAW— Statutes  Providing  Hours  Each 
Day  for  Which  Labor  may  be  Contracted  for  on  Public  Works.— A 
statute  undertaking  to  limit  the  hours  of  daily  service  of  employfis 
upon  public  works,  or  work  done  for  the  state,  or  any  political  sub- 
division thereof,  and  making  it  unlawful  for  any  contractor  to  re- 
quire or  permit  his  workmen  to  laDor  more  than  eight  hours  in  any 
one  calendar  day  is  unconstitutional,  because  it  interferes  with  the 
liberty  of  contract,     (p.  680.) 

CONSTITUTIONAL  LAW.— Provisions  Inserted  in  contracts 
in  obedience  to  an  unconstitutional  statute  demanding  their  inser- 
tion must  be  disregarded,     (p.  679.) 

M.  W.  Beacom  and  Babcock,  Payer,  Gage  &  Carey,  for  the 
plaintiff  in  error. 

Weed  &  Miller  and  Wilcox,  Collister,  Hogan  &  Parmley,  for 
the  defendant  in  error. 

*®«  CREW,  J.  In  this  case  the  city  of  Cleveland,  defendant 
in  the  court  below,  for  answer  to  the  claim  made  against  it  by 
plaintiff  below,  the  Clements  Bros.  Construction  Company, 
pleaded  by  way  of  justification,  and  as  its  only  defense,  the  pro- 
visions of  an  act  of  the  Ohio  legislature,  passed  April  16,  1900, 
and  entitled :  "An  act  to  provide  for  limiting  the  hours  of  daily 
service  of  laborers,  workmen  and  mechanics  employed  upon  pub- 
lic works,  or  of  work  done  for  the  state  of  Ohio,  or  any  political 
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subdivision  thereof,  providing  for  the  insertion  of  certain  stip- 
ulations in  contracts  of  public  works;  imposing  penalties  for 
violations  of  the  provisions  of  this  act,  and  providing  for  the 
enforcement  thereof.'*  The  sufficiency  of  this  answer,  as  a  de- 
fense was  challenged  by  a  demurrer  filed  ^^"^  thereto  hy  plaintiff. 
Whether  such  answer  was  and  is  sufficient,  and  the  matter  so 
pleaded  defensive,  depends  entirely  upon  whether  said  act  of 
April  16,  1900,  is  a  valid  and  constitutional  enactment.  The 
provisions  of  this  law  are  as  follows: 

"Section  1.  The  service  of  all  laborers,  workmen  and  me- 
chanics employed  upon  any  public  works  of,  or  work  done  for  the 
state  of  Ohio,  or  for  any  political  subdivision  thereof,  whether 
said  work  is  done  by  contract  or  otherwise,  shall  be,  and  is  here- 
by limited,  and  restricted,  to  eight  hours  in  any  one  calendar 
day;  and  it  shall  be  unlawful  for  any  officer  of  the  state,  or 
of  any  political  division  thereof,  or  any  person  acting  for  or  on 
behalf  thereof,  or  any  contractor,  or  subcontractor  for  any  part 
of  any  public  works  of,  or  work  done  for  such  state,  or  political 
Bubdivision  thereof,  or  any  person,  corporation  or  associatiou 
Avhose  duty  it  shall  be  to  employ  or  to  direct  and  control  the  ser- 
vices of  such  laborers,  workmen  or  mechanics,  or  who  has  in  fact 
the  direction  or  control  of  the  services  of  such  laborers,  workmen 
or  mechanics,  to  require  or  permit  them,  or  any  of  them,  to 
labor  more  than  eight  hours  in  any  one  calendar  day,  except  in 
cases  of  extraordinary  emergency,  caused  by  fire,  flood  or  danger 
to  life  and  property,  and  except  to  work  upon  public,  military 
or  naval  works  or  defenses  in  time  of  war,  and  except  in  cases 
of  employment  of  labor  in  agricultural  pursuits. 

"Sec.  2.  Each  and  every  contract  to  which  the  state  of  Ohio, 
or  any  political  subdivision  thereof,  is  a  party,  and  every  con- 
tract made  for  or  on  behalf  of  the  said  state,  or  any  subdivision 
thereof,  which  contract  may  involve  the  employment  of  laborers, 
workmen  or  mechanics,  shall  contain  a  stipulation  that  no 
laborer,  workman  or  mechanic  in  the  employ  of  the  ****  con- 
tractor, or  any  subcontractor  doing  or  contracting  to  do  any  part 
of  the  work  contemplated  by  the  contract,  shall  be  required  or 
permitted  to  work  more  than  eight  hours  in  any  one  calendar 
day;  except  in  cases  of  extraordinary  emergency,  caused  by  fire, 
flood,  or  danger  to  life  or  property,  and  except  to  work  upon 
public,  military,  or  naval  work,  or  defenses  in  time  of  war,  and 
except  in  cases  of  employment  of  labor  in  agricultural  pursuits, 
and  each  and  every  (such)  contract  shall  stipulate  a  penalty 
for  such  violation  of  the  stipulation  directed  by  this  act,  of  ten 
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dollars  per  each  laborer,  workman  or  mechanic,  for  each  and 
every  calendar  day  in  which  he  shall  labor  more  than  eight 
hours,  and  the  inspector  or  officer,  or  person  whose  duty  it  shall 
be  to  see  that  the  provisions  of  any  such  contract  are  complied 
with,  shall  report  to  the  proper  officer  of  such  state,  or  political 
subdivision  thereof,  all  violations  of  the  stipulation  in  this  act 
provided  for  in  each  and  every  subcontract,  and  the  amount  of 
the  penalties  stipulated  in  any  such  contract  shall  be  withheld 
by  the  officer  or  person  whose  duty  it  shall  be  to  pay  the  moneys 
due  under  such  contract  whether  the  violations  for  which  such 
penalties  were  imposed  by  contractor,  his  agents  or  employes,  or 
any  subcontractor,  his  agents  or  employes,  no  person  on  behalf 
of  the  state  of  Ohio,  or  any  political  subdivision  thereof 
shall  rebate  or  permit  any  penalty  imposed  under  such 
(any)  stipulation  herein  provided  for,  unless  upon  a  find- 
ing which  he  shall  make  up  and  certify  that  such  penalty  waa 
imposed  by  reason  of  an  error  of  fact.  Nothing  in  this  act  shall 
be  construed  to  authorize  the  collection  of  said  penalty  from  the 
state,  or  any  political  subdivision  thereof. 

"Sec.  3.  Any  officer  of  the  state  of  Ohio,  or  any  ****  political 
subdivision  thereof,  or  any  person  acting  for  or  on  behalf  there- 
of, who  shall  violate  the  provision  of  this  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  subject  to  a  fine  or  im- 
prisonment, or  both,  at  the  discretion  of  the  court,  the  fine  not 
to  exceed  five  hundred  dollars,  nor  the  imprisonment  more  than 
one  year. 

"Sec.  4.  All  acts  and  parts  of  acts  inconsistent  with  this 
*ct,  in  so  far  as  they  are  inconsistent,  are  hereby  repealed. 

"Sec.  5.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage." 

The  court  of  common  pleas  held  this  law  to  be  constitutional, 
and  held  that  the  answer  of  defendant,  the  city  of  Cleveland, 
constituted  a  good  defense  to  the  plaintiff's  cause  of  action,  and 
overruled  the  plaintiff's  demurrer  thereto  and  gave  judgment  for 
said  city  of  Cleveland.  This  ruling  and  judgment  of  the  court 
of  common  pleas  was  reversed  by  the  circuit  court  of  Cuyahoga 
county,  on  the  sole  ground  that  the  court  of  common  pleas  erred 
in  overruling  the  demurrer  of  plaintiff  to  said  answer.  And 
said  circuit  court  proceeding  to  render  the  judgment  that  the 
court  of  common  pleas  should  have  rendered,  held  said  law  to 
be  unconstitutional,  and  sustained  said  demurrer  to  said  answer. 
And  said  defendant  not  desiring  to  plead  further,  said  circuit 
court  rendered  judgment  in  favor  of  plaintiff,  the  Clements 
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Bros.  Construction  Company,  and  against  said  city  of  Cleveland 
for  the  full  amount  claimed  by  plaintiff.  If  the  law  under  con- 
.sideration  is  constitutional,  then  this  judgment  of  the  circuit 
court  is  erroneous  and  should,  in  this  proceeding,  be  reversed; 
but  if,  as  found  by  the  circuit  court,  such  law  is  unconstitu- 
tional, then  the  judgment  of  said  circuit  court  was  ^*®  right 
and  should  be  affirmed.  Whether  such  law  is  constitutional  ia 
the  sole  question  presented  by  the  record  in  this  case. 

While  the  particular  statute  here  in  question  has  not,  prior 
to  this  time,  been  before  this  court  for  review,  nor  has  the  pre- 
cise question  here  presented  heretofore  been  decided  by  this 
court,  yet  we  are  not  without  pertinent  authority  and  direct 
adjudication  by  the  courts  of  last  resort  in  other  states,  upon 
the  question  here  involved,  and  this  court  has  more  than  once 
been  called  upon  to  consider  and  determine  the  constitutionality 
of  statutes  which  were  somewhat  analogous  to  the  statute  under 
consideration,  in  that  they  had  for  their  purpose,  or  did  in  effect, 
limit  and  restrict  the  right  of  contract  between  employer  and 
employe;  and  in  every  instance  such  statutes  have  been  declared 
and  held  by  this  court  to  be  unconstitutional. 

Counsel  for  plaintiff  in  error  in  this  case  apparently  do  not 
question  the  correctness  of  these  decisions,  and  in  argument  they 
concede  that  it  is  beyond  the  power  of  the  legislature  to  control 
by  legislative  enactment  the  contracts  which  shall  be  made  be- 
tween employer  and  employe  when  those  persons  are  individuals 
or  corporate  persons,  and  the  subject  matter  of  their  contracts 
is  not  necessiary  to  be  regulated  for  police  reasons.  And  such 
clearly  is  the  established  law  of  this  and  other  states.  But,  they 
contend  that  the  statute  here  in  question  is  not  an  attempt 
by  the  legislature  of  Ohio  to  restrict  or  interfere  with  the  right 
of  liberty  to  contract,  but  is  only  in  the  nature  of  a  direction  by 
A  principal  to  his  agent,  and  therefore  within  the  legislative  au- 
thority, and  matter  of  concern  to  the  principal  and  ageut  only. 
They  argue  that  the  several  municipal  governmen+^s  of  the 
state  ^^*  are  not  in  themselves  independent  and  sovereign,  but 
are  subdivisions  of  the  general  government,  created  by  it  with 
^nuinerated  powers,  and  with  no  powers  except  such  as 
may  be  fairly  drawn  from  their  charters  or  creation. 
Hence,  they  contend  that  being  mere  subdivisions  of  the 
fitate,  and  deriving  their  powers  from  the  state,  such 
municipalities  may  be  lawfully  directed  by  the  legislative  will 
a.^  to  what  contracts  they  may  make  and  what  provisions  and 
stipulations  their  contracts  shall  contain;  and  that  in  the  con- 
Am.   St   Hep.,  Vol.  93—43 
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tract  here  in  question,  the  city  of  Cleveland  being  a  mere  agency 
and  instrument  of  the  state,  the  state  had  the  right  by  and 
through  its  legislature,  to  direct  and  require  the  city,  as  its 
agent  and  representative,  to  insert  in  this  contract  the  stipula- 
tions and  provisions  therein  found.  The  fallacy  of  this  contention 
lies  in  the  assumption  that  the  compulsory  authority  of  the  legis- 
lature over  municipal  corporations  is  so  absolute  and  arbitrary 
that  it  may  dictate  the  specific  terms  upon  which  such  munici- 
pality shall  contract,  and  may  prescribe  what  stipulations  and 
conditions  its  contracts  shall  contain,  although  such  contracts 
may,  as  in  this  case,  relate  only  to  matters  of  purely  local  im- 
provement. This  is  a  misapprehension  of  the  legislative  author- 
ity, for  no  such  right  or  power  has  been  delegated  to,  or  is  pos- 
sessed b)',  the  general  assembly. 

As  said  in  Taylor  v.  Porter,  4  Hill  (N.  Y.),  114:  'TJnder 
our  system  of  government  the  legislature  is  not  supreme.  It  is 
only  one  of  the  organs  of  that  absolute  sovereignty  which  re- 
sides in  the  whole  body  of  the  people.  Like  other  departments 
of  the  government,  it  can  only  exercise  such  powers  as  have  been 
delegated  to  it  and  when  it  steps  beyond  that  boundary  its  acts, 
like  those  of  the  most  humble  magistrate  in  the  state  who  tran- 
scends ^^^  his  jurisdiction,  are  utterly  void.  Therefore,  as  the 
security  of  life,  liberty  and  property  lay  at  the  foundation  of 
the  social  compact,  to  say  that  the  grant  of  legislative  power 
includes  the  right  to  attack  private  property  would  be  equiva- 
lent to  saying  that  the  people  had  delegated  to  their  servants 
the!  power  of  defeating  one  of  the  great  ends  for  which  govern- 
ment was  established.  This  end  being  the  protection  of  the  ab- 
solute right  to  life,  liberty  €Lnd  property." 

Again,  counsel  for  plaintiff  in  error  are  mistaken  in  the  as- 
sumption that  the  statute  here  under  consideration  is,  and 
should  be,  regarded  as  a  mere  direction  by  the  sovereign  author- 
ity, the  state  of  Ohio,  to  one  of  its  agents,  the  city  of  Cleveland, 
that  contracts  made  by  said  city  in  certain  cases,  and  for  a  cer- 
tain character  of  work,  are  to  be  made  in  a  particular  way.  In 
the  case  of  People  v.  Color,  166  N.  Y.  1,  82  Am.  St  Rep.  605, 
59  N.  E.  716,  a  statute  distinguishable  in  no  essential  feature 
from  the  statute  here  under  consideration  was  before  the  court 
of  appeals  of  that  state  for  review,  its  constitutionality  having 
been  challenged.  O'Brien,  judge  in  that  case,  in  discussing  the 
proposition  we  are  now  considering,  speaking  for  the  majority 
of  the  court  says:  "Nor  is  it  entirely  true  that  the  statute  is  a 
mere  direction  by  the  sovereign  authority  to  one  of  its  own 
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agencies  to  contract  in  certain  cases  in  a  particular  way.  It 
is  all  that  no  doubt  and  very  much  more  since  it  affects  per- 
sonal and  municipal  rights  in  many  directions  that  are  of  vastly 
more  importance  than  the  mere  form  of  a  contract  to  perform 
municipal  work.  It  is  true  enough  that  a  city  is  an  agency  of 
the  state  to  discharge  some  of  the  functions  of  government,  but 
these  terms  do  not  adequately  describe  its  true  relation  to  the 
state  or  the  people.  A  municipal  officer  directing  a  local  im- 
provement is  not  ^*^  the  agent  of  the  state.  He  is  the  agent 
of  the  city,  and  the  city  alone  is  responsible  for  his  negligence 
or  misconduct.  If  the  authorities  in  charge  of  the  streets  of 
a  city  are  agents  of  the  state,  the  city  ought  not  to  be  held  lia- 
ble for  their  acts  or  omissions The  city  is  a  corpora- 
tion possessing  all  the  powers  of  corporations  generally,  and 
cannot  be  deprived  of  its  property  without  its  consent  or  due 
process  of  law  any  more  than  a  private  corporation  can  and 
since  its  revenues  must  be  used  for  municipal  purposes,  it  is 
difficult  to  see  how  the  legislature  can  make  contracts  for  it 
which  involve  the  expenditure  of  these  revenues  without  its  con- 
sent." And  further  in  the  same  opinion  it  is  said :  "The  right 
which  is  conceded  to  every  private  individual  and  every  private 
corporation  in  the  state  to  make  their  own  contracts  and  their 
own  bargains  is  (by  this  statute)  denied  to  cities  and  to  con- 
tractors for  city  work;  and  moreover,  if  the  latter  attempt  to 
assert  such  right  the  money  earned  on  the  contract  is  declared 
forfeited  to  the  city  without  the  intervention  of  any  legal  pro- 
cess or  judicial  decree The  contractor  is  a  private  indi- 
vidual engaged  in  private  business.  When  he  enters  into  a  fair 
and  honest  contract  for  some  municipal  improvement,  that  con- 
tract is  property  entitled  to  the  same  protection  as  any  other 
property.  It  is  not  competent  for  the  legislature  to  deprive  him 
of  the  benefit  of  this  contract  by  imposing  burdensome  condi- 
tions with  respect  to  the  means  of  performance  or  to  regulate 
the  rate  of  wages  which  he  shall  pay  to  his  workmen,  or  to  with- 
hold the  contract  price  when  such  conditions  are  not  complied 
with  in  the  judgment  of  the  city.  When  he  is  not  left  free  to 
select  his  own  workmen  upon  such  terms  as  he  and  they  can 
fairly  agree  upon,  he  ^^^  is  deprived  of  that  liberty  of  action 
and  right  to  accumulate  property  embraced  within  the  guaran- 
tees of  the  constitution,  since  his  right  to  the  free  use  of  all  his 
faculties  in  the  pursuit  of  an  honest  vocation  is  so  far  al)ridged. 
....  The  exercise  of  such  a  power  is  inconsistent  with  the 
principles  of  civil  liberty,  the  preservation  and  ojiforeeraent  of 
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which  was  the  main  purpose  in  view  when  the  constitution  was 
enacted.  If  the  legislature  has  power  to  deprive  cities  and  their 
contractors  of  the  right  to  agree  with  their  workmen  upon  rates 
of  compensation  (or  the  number  of  hours  that  shall  constitute 
a  day's  labor),  why  has  it  not  the  same  power  with  respect  to 
all  private  persons  and  private  corporations?  That  question 
can  be  answered  in  the  language  which  this  court  used  when 
a  case  with  features  somewhat  similar  was  under  consideration. 
'Such  legislation  may  invade  one  class  of  rights  to-day  and  an- 
other to-morrow,  and  if  it  can  be  sanctioned  under  the  consti- 
tution, while  far  removed  in  time,  we  will  not  be  far  away  in 
practical  statesmanship  from  those  ages  when  governmental  pre- 
fects supervised  the  building  of  houses  the  rearing  of  cattle,  the 
sowing  of  seed  and  the  reaping  of  grain,  and  governmental 
ordinances  regulated  the  movements  and  labor  of  artisans,  the 
rate  of  wages,  the  price  of  food,  the  diet  and  clothing  of  the  peo- 
ple, and  a  large  range  of  other  affairs  long  since  in  all  civilized 
lands  regarded  as  outside  of  governmental  functions.'  " 

As  suggested  by  counsel  for  defendants  in  error,  the  statute 
here  under  consi'leration  absolutely  ignores  the  fact  that  mu- 
nicipal corporations,  in  their  property  rights  and  their  power  to 
make  contracts  for  local  improvements  for  the  benefit  of  their 
own  citizens,  are  entitled  to  the  same  immunities  and  are  pro- 
tected by  the  same  constitutional  guaranties  ^^^  which  shield 
the  property  of  individuals  or  private  corporations  from  leg- 
islative aggression.  In  considering  the  rights  and  powers  of 
municipal  corporations,  in  the  case  of  New  Orleans  etc.  K.  E. 
Co.  v.  New  Orleans,  26  La.  Ann.  481,  the  supreme  court  of  Lou- 
isiana says:  ''A  municipal  corporation  possesses  two  classes  of 
powers,  and  two  classes  of  rights,  public  and  private.  In  all 
that  relates  to  one  class,  it  is  merely  the  agent  of  the  state,  and 
subject  to  its  control.  In  the  other,  it  is  the  agent  of  the  in- 
habitants of  the  place,  the  corporators,  maintains  the  charax;- 
ter  and  relations  of  individuals,  and  is  not  subject  to  the  abso- 
lute control  of  the  legislature,  its  creator." 

In  the  case  of  Atkins  v.  Town  of  Eandolph,  31  Vt.  237,  Judge 
Barrett,  announcing  the  opinion  of  the  supreme  court  of  Ver- 
mont, states  the  proposition  as  follows :  "It  is  true,  as  was  urged 
in  argument  by  the  learned  counsel  for  plaintiffs  that  in  some 
respects  legislatures  have  power  in  respect  to  municipal  cor- 
porations that  they  have  not  in  respect  to  private  corporations, 
or  individuals.  They  may  alter  or  abolish  municipal  corpora- 
tions at  pleasure,  but  yet,  not  so  as  to  defeat  the  pecuniary 
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rights  of  individuals  as  against  such  corporations,  or  as  depend- 
ing upon  iheir  existence.  The  legislature  has  the  same  power 
in  rospeok  to  private  corporations,  when  that  power  is  reserved 
in  the  law  creating  them.  So  far  as  a  municipal  corporation 
is  endowed  by  law  with  the  power  of  contracting,  and  as  such 
is  made  capable  of  acquiring,  holding  and  disposing  of  property, 
and  subject  to  the  liabilities  incident  to  the  exercise  of  such 
power  and  capacity,  thus  being  vested  with  legal  rights  as  to 
property  in  contracts  and  improvements,  and  subject  to  legal 
liabilities  in  respect  thereof,  to  be  ascertained  and  enforced  by 
suit  in  the  ordinary  judicial  **®  forums,  with  the  same  prin- 
ciples and  by  the  same  means  as  in  the  case  of  a  private  corpora- 
tion, such  municipal  corporation  must  stand  on  the  same 
ground  of  exemptions  from  legislative  control  and  interference 
ap  a  private  corporation. 

"'As  to  third  persons  who  seek  to  enforce  pecuniary  liabilities 
against  towns  arising  upon  contract,  such  towns  are  merely  pri- 
vate corporations  or  individuals,  and  in  this  respect  they  are 
not  affected  by  the  purely  municipal  public  and  political  feat- 
ures that  appertain  to  their  corporate  existence  in  virtue,  andf 
in  reference  to  which  alone  they  are  subject  to  the  absolute  con- 
trol of  legislation." 

And  to  the  same  effect  is  the  case  of  the  People  v.  Common 
Council  of  Detroit,  28  Mich.  228,  15  Am.  Rep.  202. 

This  distinction  as  to  the  powers  delegated  to  municipal  cor- 
porations was  clearly  recognized  and  commented  upon  by  this 
court  in  the  case  of  Western  College  v.  Cleveland,  12  Ohio  St. 
375.  In  that  case.  Judge  Gholson,  announcing  the  opinion  of 
the  court,  at  page  377,  says :  "It  is  the  duty  of  the  state  govern- 
ment to  secure  to  the  citizens  of  the  state  the  peaceful  enjoy- 
ment of  their  property  and  its  protection  from  wrongful  and 
violent  acts.  For  the  proper  discharge  of  this  duty  power  is 
delegated  in  different  modes.  One  of  these  is  the  establishment 
of  municipal  corporations.  Powers  and  privileges  are  also  con- 
ferred upon  municipal  corporations,  to  be  exercised  for  the  ben- 
efit of  the  individuals  of  whom  such  corporations  are  composed; 
and  in  connection  with  these  powers  and  privileges,  duties  are 
sometimes  specifically  imposed.  It  is  obvious  that  there  is  a 
distinction  between  those  powers  delegated  to  municipal  cor- 
porations to  preserve  the  peace  and  protect  persons  ^^"^  and 
property,  whether  to  be  exercised  by  legislation  or  the  appoint- 
ment of  proper  officers,  and  those  powers  and  privileges  which 
are  to  be  exercised  for  the  improvement  of  the  territory  com- 
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prised  within  the  limits  of  the  corporation,  and  its  adaptation 
to  the  purposes  of  residence  or  business.  As  to  the  first,  the 
municipal  corporation  represents  the  state,  discharging  duties 
incumbent  on  the  state;  as  to  the  second,  the  municipal  cor- 
poration represents  the  pecuniary  and  proprietary  interests  of 
individuals.  As  to  the  first,  responsibility  for  acts  done  or 
omitted  is  governed  by  the  same  rule  of  responsibility  which  ap- 
plied to  like  delegations  of  power;  as  to  the  second,  the  rules 
which  govern  the  responsibility  of  individuals  are  properly  ap- 
plicable" :  See  also,  Cincinnati  v.  Cameron,  33  Ohio  St.  366. 

The  liberal  quotations,  in  this  opinion,  from  the  authorities 
above  cited  need  no  further  apology  upon  our  part  than  to  say 
that  if  the  principles  there  announced  and  the  conclusions  there 
reached  are  correct,  and  we  believe  they  are  and  adopt  them, 
that  they  conclusively  refute  and  answer  the  contention  of 
plaintiff  in  error  that  the  statute  under  consideration  in  this 
case  does  not  restrict  the  right  of  liberty  to  contract  and  is  in 
the  nature  only  of  a  direction  by  a  principal  to  its  agent. 

Again,  stripped  of  its  provisions,  except  so  far  as  they  relate 
to  contractors  and  subcontractors,  the  first  section  of  the  statute 
under  consideration  reads  as  follows:  "It  shall  be  unlawful  for 
any  contractor  or  subcontractor  for  any  part  of  any  public  works 
of,  or  work  done  for  such  state,  or  political  subdivision  thereof,  or 
any  person,  corporation  or  association  whose  duty  it  shall  be 
to  employ  or  to  direct  and  control  the  services  of  such  laborers, 
workmen  or  mechanics,  ^*®  or  who  has  in  fact  the  direction 
or  control  of  the  services  of  such  laborers,  workmen  or  mechan- 
ics, to  require  or  permit  them,  or  any  of  them,  to  labor  more 
than  eight  hours  in  any  one  calendar  day." 

Thus  it  is  apparent  that  this  statute,  which  is  peremptory  in 
terms  is  more  than  a  mere  direction  by  a  principal  to  an  agent, 
and  that  its  provisions  apply  not  only  to  officers  and  agents  of 
the  state  of  Ohio,  but  that  they  apply  with  equal  force  to  all 
persons  who  would  enter  into  contracts  with  the  state  or  any 
of  its  political  subdivisions,  'and  undertakes  to  limit  and  re- 
strict such  persons  in  their  right  to  contract  by  prohibiting  the 
making  of  contracts  for  day's  work  of  more  than  eight  hours. 
What  the  terms  and  stipulations  of  a  contract  shall  be  is  mat- 
ter to  be  determined  by  the  contracting  parties,  and  the  right 
has  not  been  delegated  to,  nor  is  it  within  the  power  of  the  gen- 
eral assembly,  by  mandatory  laws  to  prescribe  the  terms  and 
provisions  that  shall  be  inserted  in  contracts  that  may  be  made 
between  persons  legally  competent  to  contract.     Doubtless  the 
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legislature  might,  in  the  absence  of  contract  between  the  parties, 
prescribe  the  number  of  hours'  labor  that  should  constitute  a 
clay's  work,  but  it  is  not  in  tlie  power  of  the  legislature,  by  the 
enactment  of  a  positive  law,  to  abridge  the  riglit  of  parties  to 
fix  by  contract  the  number  of  hours  that  shall  constitute  a  day'.^ 
work,  nor  to  deny  effect  to  the  stipulations  and  agreements  of 
the  parties  themselves  touching  such  matter,  except  only  as  the 
exercise  of  such  power  may  be  authorized  for  the  common  wel- 
fare; and  the  right  to  so  exercise  this  power  of  restraint  extends 
only  to  matters  affecting  the  public  welfare  or  the  health,  safety 
and  morals  of  the  community.  The  number  of  hours'  labor 
that  shall  be  performed  in  a  day  is  an  important  factor  and 
constitutes  ^^^  an  essential  part  of  every  contract  of  service, 
and  to  deny  effect  to  the  stipulations  or  agreements  between  em- 
ployer and  employe  touching  the  number  of  hours  the  em- 
ploye shall  labor  each  day  is,  in  effect,  either  to  impair  the  ob- 
ligation of  their  contract  or  to  deny  to  them  the  right  to  stipu- 
late or  contract  touching  that  matter.  The  latter  is  the  right 
denied  by  the  statute  here  in  question.  It  is,  we  take  it,  axio- 
matic that  in  service  contracts  the  right  to  contract  necessarily 
includes  the  right  to  fix  by  agreement  the  number  of  hours  that 
shall  constitute  a  day's  work  for  the  person  employed,  but  by 
fhe  terms  and  provisions  of  this  statute  the  parties  are  not  left 
free  to  negotiate  respecting  this  matter  between  themselves,  but 
the  number  of  hours  which  shall  constitute  a  legal  day's  work, 
for  the  laborer  employed  on  work  done  for  the  municipality 
is,  by  this  statute,  arbitrarily  fixed  and  detennined,  and  the 
statute  further  provides  just  what  stipulations  in  this  respect 
shall  by  the  contracting  parties  be  incorporated  in  their  con- 
tract, and  enacts  that  noncompliance  with  the  provisions  of  said 
statute  shall  be  deemed  a  misdemeanor  punishable  by  fine  or  im- 
prisonment, or  both,  at  the  discretion  of  the  court.  The  privi- 
lege of  making  and  entering  into  contracts  is  more  than  a  mere 
license  or  liberty.  It  is  a  property  right.  It  is  an  essential  in- 
cident to  the  acquisition  and  protection  of  property,  and  is  such 
right  as  the  legislature  may  not  arbitrarily  and  without  suffi- 
cient cause  either  abridge  or  take  away. 

In  the  case  of  Palmer  v.  Tingle,  decided  by  this  court  and  re- 
ported in  55  Ohio  St.  423,  45  IST.  E.  313,  the  second  clause  of 
the  syllabus  is  as  follows :  "Liberty  to  acquire  property  by  con- 
tract can  be  restrained  by  the  general  assembly  only  so  far  as 
such  restraint  is  for  the  common  welfare  and  equal  protection 
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and  benefit  ^^®  of  the  people,  and  such  restraining  statute  must 
be  of  such  a  character  that  a  court  may  see  that  it  is  for  such 
general  welfare,  protection  and  benefit.  The  judgment  of  the 
general  assembly  in  such  cases  is  not  conclusive." 

There  is  one  other  claim  of  counsel  for  plaintiff  in  error  upon 
which  they  eeem  to  place  some  reliance,  that  should  perhaps  be 
briefly  noticed  and  that  is  as  to  the  matter  of  estoppel  on  the 
part  of  defendant  in  error.  Counsel  for  plaintiff  in  error  say 
in  their  brief:  "It  is  plain  that  the  municipality  itself  cannot 
complain,  for,  as  has  been  shown  above,  it  is  merely  an  agency 
of  a  higher  power,  to  wit,  the  state  and  can  only  contract  as  it 
is  authorized  by  that  power  to  do;  nor  can  the  contractor  be 
heard  to  complain,  for  tlie  city,  in  pursuance  of  its  granted  pow- 
ers, and  under  restrictions  imposed  by  the  act  in  question,  in 
effect  said  to  him  and  all  others,  when  it  invited  bids  for  the 
performance  of  the  work :  'The  statute  is  one  of  the  conditions 
which  must  be  complied  with,  and  an  obligation  which  must 
be  assumed  by  the  contracting  party.'  The  contracting  party 
(the  Clements  Bros.  Construction  Company)  was  not  compelled 
to  bid;  it  did  so  voluntarily,  with  full  knowledge,  and  when 
awarded  the  contract,  executed  it  voluntarily,  knowing  all  of  its 
provisions,  and  assumed  the  obligations  and  conditions  imposed 
by  the  statute.'* 

It  would,  perhaps,  be  a  sufficient  answer  to  this  claim  of  plain- 
tiff in  error  to  say  that  the  stipulation  referred  to  became  a 
part  of  the  contract,  not  because  of  any  voluntary  agreement 
between  the  parties  that  it  should  be  inserted  therein,  but  be- 
cause the  statute  forcibly  injected  it.  And  that  such  is  the  fact 
we  think  sufficiently  appears  from  the  language  of  the  ^^*  con- 
tract which  immediately  follows  such  stipulation.  That  lan- 
guage is:  "The  foregoing  stipulation  is  made  by  reason  of  and 
to  conform  to  the  requirements  of  an  act  of  the  general  assem- 
bly of  the  state  of  Ohio,  'to  provide  for  limiting  the  hours  of 
daily  service  of  the  laborers,  workmen  and  mechanics  employed 
upon  public  works,  or  of  work  done  for  the  state  of  Ohio,  or  for 
any  political  subdivision  thereof,  providing  for  the  insertion  of 
certain  stipulations  to  any  contracts  of  public  works  etc.,  passed 
April  16,  1900,  to  the  extent  that  the  provisions  of  said  act  are 
applicable  in  the  performance  of  this  contract.'' 

But  further  upon  this  proposition,  as  especially  pertinent,  we 
quote  again  from  the  opinion  of  Justice  O'Brien  in  the  case  of 
People  V.  Coler,  166  N.  Y.  1,  82  Am.  St.  Rep.  605,  59  N.  E.  716^ 


Jan.  1902.]     Clevel^ind  v.  Clements  Bros.  etc.  Co.  681 

above  cited.  He  says :  "The  fact  that  certain  provisions  of  the 
labor  law  were  actually  incorporated  into  the  contract  signed 
by  the  contractor,  cannot  change  or  add  anything  to  the  strength 
of  the  position  assumed  by  the  city.  The  relator  is  not  estopped 
by  the  agreement  when  there  is  no  element  of  estoppel  in  the 
case,  and  the  question  is  with  respect  to  the  validity  of  the  stat- 
ute, and  not  the  construction  or  effect  of  the  contract  in  that 
regard.  If  the  law  is  valid  it  governs  the  contract  and  the 
rights  of  the  parties,  whether  actually  incorporated  into  writing 
or  not,  since  all  contracts  are  assumed  to  be  made  with  a  view 
to  existing  laws  on  the  subject.  If  it  is  not  valid,  the  con- 
tractor has  not  made  it  so  by  stipulating  in  writing  to  obey  it, 
and  prescribing  the  penalty  for  his  own  disobedience,  which  is 
the  forfeiture  of  all  rights  under  the  agreement.  It  is  not  in 
the  power  of  the  legislature  to  protect  an  invalid  law  from  ju- 
dicial scrutiny  by  providing  that  it  must  receive  the  assent  of 

the  parties  to  every  contract  to  which  it  relates Courts 

***  in  such  cages,  are  not  bound  by  mere  forms,  but  must  look 
at  the  substance  of  things,  and  so  viewing  this  transaction,  it 
would  be  idle  to  attempt  to  deceive  ourselves  with  the  idea  that 
the  question  involved  in  this  appeal  arises  out  of  the  stipulations 
of  the  parties  to  the  contract,  or  is  governed  by  them,  rather 
than  the  provisions  of  a  statute.  The  contract  is  in  the  form 
that  we  find  it,  not  because  the  parties  so  elected  to  contract, 
but  for  the  reason  that  the  statute  would  not  permit  them  to 
contract  in  any  other  way." 

As  to  the  further  claim  of  plaintiff  in  error  that  "even  if  the 
provisions  of  the  statute  were  not  actually  inserted  therein,  they 
would  be  read  into  the  contract  as  a  part  of  the  law  of  the  state," 
for  answer  we  need  only  refer  to  the  third  paragraph  of  the 
syllabus  of  Palmer  v.  Tingle,  55  Ohio  St  433,  45  N.  E.  313, 
which  syllabus  is  as  follows:  "While  a  valid  statute  regulating 
contracts  is,  by  its  own  force,  read  into,  and  made  a  part  of 
such  contracts,  it  is  otherwise  as  to  invalid  statutes." 

As  bearing  more  or  less  directly  upon  the  questions  herein 
considered,  in  addition  to  the  authorities  above  cited,  the  fol- 
lowing cases  will  be  found  instructive:  State  v.  Loomis,  115  Mo 
307,  22  S.  W.  350;  Godcharles  v.  Wigeman,  113  Pa.  St.  431, 
6  Atl.  354;  Ex  parte  Kubaek,  85  Cal.  274,  20  Am.  St  Rep. 
226,  24  Pac.  737 ;  State  v.  Gk>odwill,  33  W.  Va.  179,  25  Am.  St. 
Rep.  863,  10  S.  E.  285;  Commonwealth  v.  Perry,  155  Mass. 
117,  31  Am.  St.  Rep.  533,  28  N.  E.  1126;  Low  v.  Rees  Print- 
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ing  Co.,  41  Xeb.  127,  43  Am.  St.  Eep.  670,  59  N".  W.  362; 
People  V.  Gillson,  109  IST.  Y.  389,  4  Am.  St.  Eep.  465,  17  N.  E. 
343 ;  In  re  House  Bill  No.  203,  21  Colo.  27,  39  Pac.  421 ;  In 
re  Eight-Hour  Bill,  21  Colo.  29,  39  Pac.  328;  State  v.  Lake 
Erie  Iron  Co.,  reported  in  33  Lbav  Bulletin,  page  6,  and  af- 
firmed by  this  court,  51  Ohio  St.  632;  Marsh  v.  Poston  &  Co., 
reported  in  35  Law  Bulletin,  page  327,  affirmed  by  this  court  in 
54  Ohio  St.  681,  47  N.  E.  1114;  The  Wheeling  Bridge  etc.  Co. 
V.  Gilmore,  4  Ohio  C.  Dec.  366,  8  Ohio  C.  C.  658. 

^"^  Our  conclusion  in  this  case  is,  that  the  statute  relied 
upon  and  pleaded  by  plaintiff  in  error,  as  a  defense  to  the  claim 
of  defendant  in  error,  is  unconstitutional,  because  in  conflict 
with  sections  1  and  19  of  the  Bill  of  Rights.  And  therefore 
such  statute  cannot  avail  the  city  as  a  defemse  to  shield  it  from 
liability  to  defendant  in  error,  for  the  amount  due  said  defend- 
ant in  error  under  its  contract.  The  circuit  court  was  right 
in  sustaining  the  demurrer  to  the  answer  and  in  rendering  judg- 
ment against  the  city,  and  that  judgment  is  therefore  affirmed. 

Burket,  C.  J.,  and  Spear,  Davis,  Shauck  and  Price,  JJ.,  con- 
cur. 


The  Principal  Case  is  supported  by  Seattle  v.  Smyth,  22  Wash. 
327,  79  Am.  St.  Eep.  939,  60  Pac.  1120.  But  see  the  later  case  of 
State  V.  Buchanan,  29  Wash.  602,  92  Am.  St.  Rep.  930,  70  Pac.  52; 
and  consult  the  monographic  note  to  Booth  v.  People,  78  Am.  St. 
Hep.  244,  245. 


BALL  V.  TOWLE  MANUFACTUEING  COMPANY. 

[67  Ohio  St.  306,  65  N.  E.  1015.] 

EXECUTION — Lien  Created  on  Corporate  Stock— Proceed- 
ings in  Aid  of.— By  a  proceeding  in  aid  of  execution  under  which 
an  order  is  made  and  served  on  a  corporation  requiring  it  to  appear 
End  answer  concerning  property  of  the  defendant  in  its  control,  a 
lien  is  created  on  all  stock  owned  by  the  judgment  debtor  therein, 
where  the  statute  provides  that  the  order  binds  all  property  in  the 
possession  and  control  of  the  corporation  from  the  time  of  service, 
though  the  certificate  for  such  stock  is  not  in  the  possession  of 
the  corporation,  but  in  that  of  the  debtor,     (pp.  689,  690.) 

CORPOBATIONS— Stock  of,  in  Whose  Possession  Deemed  to 
"be. — The  stock  of  a  corporation  for  which  a  certificate  has  been  is- 
«ued  to  a  subscriber  or  purchaser  is,  nevertheless,  deemed  to  be  in 
possession  of  the  corporation,  and,  as  property  in  its  possession,  may 
be  subjected  to  proceedings  in  aid  of  execution  against  a  stockholder. 
<p.  690.) 
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Suit  b}'  the  Towle  Manufacturing  Company  to  foreclose  a 
lien  on  certain  shares  of  stock,  which  lien  is  claimed  to  have 
been  created  by  proceedings  commenced  by  it  April  18,  1898, 
in  aid  of  an  execution  in  its  favor  against  Webb  C.  Ball.  Three 
days  after  the  commencement  of  that  proceeding  and  the  mak- 
ing and  serving  of  the  order  therein,  the  defe^ndant  in  execu- 
tion pledged  his  stock  to  W.  J.  Crowell,  to  secure  an  indebted- 
ness of  two  hundred  dollars,  who  received  the  pledge  in  good 
faith  and  without  any  knowledge  of  the  proceeding  in  aid  of 
execution.  Judgment  in  favor  of  the  plaintiff,  the  defendant 
prosecuted  a  writ  of  error. 

J.  P.  Dawley,  for  the  plaintiff  in  error. 

A.  A.  Steams,  for  the  defendant  in  error. 

8®^  CEEW,  J.  Chapter  2,  title  1,  division  6  of  the  Revised 
Statutes  of  Ohio  provides  when  and  how  proceedings  in  aid  of 
execution  may  be  instituted,  and  points  out  the  method  of 
procedure.  By  section  54G4:  of  said  chapter  it  is  provided  that 
any  monej',  goods  ^"*  or  effects  of  a  judgment  debtor  in  the 
possession  of  a  corporation,  or  any  interest  which  he  may  have 
in  any  chose  in  action,  may  be  reached  and  subjected  to  the 
payment  of  the  judgment  against  him  by  action,  which  ac- 
tion is  known  and  designated  as  a  proceeding  in  aid  of  execu- 
tion. Section  5475  of  the  same  chapter  provides,  that  in  such 
proceeding  a  corporation  having  property  of  the  judgment 
debtor  in  its  possession  may  be  ordered  to  appear  and  answer 
concerning  said  property,  and  that  the  service  of  said  order 
upon  the  corporation,  to  appear  and  answer,  shall  bind  the 
property  of  such  judgment  debtor  in  the  possession  or  under 
the  control  of  such  corporation  from  the  time  of  the  service 
of  such  order.  It  appears  in  this  case  that  on  April  18,  1898, 
the  defendant  in  error,  the  Towle  Manufacturing  Company,  un- 
der favor  of  tlie  provisions  of  this  chapter,  duly  instituted 
proceedings  in  aid  of  execution  against  the  plaintiff  in  error, 
Webb  C,  Ball  and  the  American  National  Bank,  and  in  such 
proceeding  on  April  18th,  an  order  was  duly  made,  issued  and 
served  upon  said  Webb  C,  Ball  and  the  American  Exchange 
National  Bank,  and  said  American  Exchange  National  Bank 
was,  by  said  order,  directed  and  required  to  appear  before  a 
referee  duly  appointed  by  the  court,  and  answer  concerning  all 
property  in  its  possession  or  under  its  control  belonging  to  said 
defendant,  Webb  C,  Ball,  Subsequently,  and  in  obedience  to 
said  order,  said   bank,  by  its  proper  oflficer,  appeared  before 
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said  referee  in  said  proceeding  and  made  its  answer,  and  on 
April  27,  1898,  said  referee  filed  his  report  with  the  court, 
finding  that  said  \\'ebb  C.  Ball  was  the  owner  of  ten  shares 
of  the  capital  stock  of  the  American  Exchange  Bank  and  that 
said  stock  was  of  the  value  of  twelve  hundred  dollars.  On 
June  27,  1898,  the  ^**®  defeaidant  in  error,  the  Towle  Manu- 
facturing Company,  commenced  an  action  in  the  court  of  com- 
mon pleas  of  Cuyahoga  county,  and  in  its  petition  alleged  and 
claimed  that  by  reason  of  said  proceedings  in  aid  of  execution 
it  had  acquired  a  first  and  prior  lien  upon  said  ten  shares  of 
the  capital  stock  of  the  American  Exchange  National  Bank, 
and  asking  that  said  ten  shares  of  stock  be  ordered  sold  and 
the  proceeds  applied  to  the  payment  of  its  judgment  claim 
against  said  Webb  C.  Ball.  To  this  action  the  American  Ex- 
change National  Bank,  Webb  C.  Ball  and  W.  J.  Crowell  were 
made  parties  defendant.  Said  Webb  C.  Ball  and  W.  J.  Crowell 
answered  severally,  but  the  bank  filed  no  answer.  On  the  trial 
of  the  cause  in  the  court  of  common  pleas  that  court  found 
the  issues  in  favor  of  the  plaintiff,  the  Towle  Manufacturing 
Company,  that  it  had  a  valid,  first  lien  upon  said  ten  sliares 
of  stock  and  adjudged  and  decreed  that  unless  the  amount 
found  due  plaintiff  should  be  paid  within  five  days  from  the 
date  of  said  decree,  that  said  ten  shares  of  stock  should  be 
sold  and  the  proceeds  applied:  1.  To  the  payment  of  the  costs 
of  said  action  and  the  costs  of  said  proceeding  in  aid  of  execu- 
tion; 2.  To  the  liquidation  of  plaintiff's  said  claim  and  that 
tlie  balance,  if  any,  should  be  brought  into  court  to  abide  the 
further  order  of  the  court.  From  this  finding  and  decree  of 
the  court  of  common  pleas,  the  defendant,  Webb  C.  Ball,  ap- 
pealed to  the  circuit  court.  On  the  hearing  of  the  cause  in 
the  circuit  court,  that  court  found  and  decreed  as  follow^s: 

"On  December  3,  1900,  this  cause  came  on  to  be  heard  upon 
the  petition  of  plaintiffs,  the  answer  of  the  defendants,  Webb 
C.  Ball  and  W.  J.  Crowell,  the  defendant,  the  American  Ex- 
change National  Bank,  being  in  default  of  answer  or  demurrer, 
although  duly  ^^*  served  with  process,  the  court  hearing  the 
evidence  and  the  argument  of  counsel  and  on  consideration 
thereof  finds  that  the  allegations  of  the  petition  are  true;  that 
there  is  due  to  the  plaintiff  from  defendant,  Webb  C.  Ball, 
the  sum  of  eight  hundred  and  sixty-four  dollars  and  eighty- 
six  cents,  with  interest  from  October  22,  1900,  the  first  day  of 
this  term  of  court  upon  the  said  judgment  of  the  plaintiff  as 
described  in  the  petition  and  the  sum  of  sixteen  dollars  and 
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twenty-nine   cents   for   costs   incurred   in  the  proceedings   in 
aid  of  execution  set  out  in  said  petition,  and  the  costs  of  this 

action  which  are  taxed  at  $ .     That  the  said  Webb  0. 

Ball,  on  April  18,  1898,  was  and  still  is  the  owner  of  ten 
shares  of  the  capital  stock  of  the  said  American  Exchange  "Na- 
tional Bank;  that  the  said  ten  shares  of  stock  were  issued  to 
Webb  C.  Ball  by  certificate  No,  15;  that  the  par  value  of 
said  stock  is  one  hundred  dollars  per  share  and  that  on  April 
18,  1898,  and  on  date  of  the  commenoement  of  this  action,  the 
value  of  the  said  ten  shares  of  stock  was  not  less  than  twelve 
hundred  dollars;  and  that  the  American  Exchange  Nation^] 
Bank  was  duly  served  with  notice  of  the  plaintiff's  proceedin;^ 
in  aid  of  execution  as  alleged  in  the  petition,  and  that  by 
virtue  of  the  said  proceedings  in  aid  of  execution  set  out  and  de- 
scribed in  the  petition,  the  plaintiff  on  April  18,  1898,  ol)- 
tained  a  valad  lien  upon  the  said  ten  shares  of  capital  stock  of 
the  American  Exchange  National  Bank.  The  court  further 
finds  that  on  April  21,  1898,  said  stock  was  pledged  to  the 
defendant,  William  J.  Crowell,  to  secure  an  indebtedness  of 
two  hundred  dollars  due  and  payable  from  said  Ball  to  said 
Crowell,  and  one  thousand  dollars  additional  money  then  loaned 
by  said  defendant  to  said  Webb  C.  Ball.  That  the  said  pledge 
was  made  and  duly  deliveied  to  the  said  W,  J.  Crowell  by  the 
said  Webb  C.  Ball,  who  was  in  possession  of  the  same  at  the 
time  of  the  beginning  of  said  proceeding  in  aid  **^  of  execu- 
tion, without  any  knowledge  on  his,  said  Crowell's  part,  that 
any  proceedings  were  then  or  had  been  pending  against  said 
Ball,  to  subject  said  stock,  and  without  any  knowledge  that 
bcid  Ball  was  indebted  to  said  plaintiff;  that  the  said  W.  J. 
Crowell  is  a  bona  fide  pledgee  of  said  stock  in  the  amount 
above  stated,  without  notice  of  any  of  said  plaintiff's  claimB 
or  equities,  and  that  said  indebtedness  is  still  due  to  said  de- 
fendant, W.  J.  Crowell. 

"It  is  therefore  ordered,  adjudged  and  decreed  that  unless 
the  costs  of  this  action,  the  costs  of  the  proceedings  in  aid  of 
execution  and  the  amount  found  due  the  plaintiff,  with  inter- 
est, shall  be  paid  within  twenty  dmys  from  the  date  of  this  de- 
cree the  sheriff  of  Cuyahoga  county,  Ohio,  is  directed  to  ap- 
praise, advertise  and  sell  at  public  sale,  according  to  law,  for 
rot  less  than  two-thirds  of  the  appraisement,  tlie  said  ten  shares 
of  the  capital  stock  of  the  American  Exchange  National  Bank 
60  owned  by  said  defendant,  Webb  C.  Ball,  as  herein  found. 
And  the  said  defendant,  the  American  Excliange  National 
Bank,  is  ordered  to  deliver  to  the  purchaser  of  said  stock  afc 
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such  sale,  upon  demand  or  order  from  such  purchaser,  ten 
shares  of  its  capital  stock  free  and  clear  of  all  encumbrances 
as  a  substitute  for  the  said  certificate  No.  15,  so  issued  to,  and 
upon  April  18,  1898,  standing  in  the  name  of  the  defendant, 
Webb  C.  Ball,  as  herein  found,  and  upon  the  demand  of  said 
purchaser  to  transfer  to  such  purchaser  on  the  books  of  said 
defendant  bank  the  said  ten  shares  of  stock.  It  is  further  or- 
dered that  from  the  proceeds  of  such  sale  the  sheriff  shall  pay  r 
1.  The  costs  of  this  action,  and  of  the  said  proceedings  in  aid 
of  execution ;  2.  To  the  plaintiff  the  said  sum  of  eight  hundred 
and  sixty-four  dollars  and  eighty-six  cents,  with  interest  as 
aforesaid,  and  bri^g  the  balance  into  court  for  further  order.'* 

**^  To  reverse  this  judgment  and  decree  of  the  circuit  court 
this  proceeding  in  error  is  prosecuted.  The  facts  of  this  case 
are  undisputed,  and  the  sole  question  here  for  determination 
is,  whether  a  judgment  creditor  in  a  proceeding  in  aid  of  ex- 
ecuition  under  the  Ohio  statutes,  by  service  of  process  upon  a 
corporation  thereby  secures  a  lien  upon  stock  in  the  cor- 
poration owned  by  the  judgment  debtor  at  the  time  of  the 
fiexvice  of  such  process. 

If  the  action  of  the  plaintiff  below  had  been  by  attachment, 
and  notice  of  gajnishment  had  been  duly  served  on  the  bank, 
Crowell,  as  a  subsequent  pledgee  of  said  stock,  would  take  it 
subject  to  the  lien  of  such  attachment.  Such  is  the  doctrine 
of  National  Bank  v.  Lake  Shore  etc.  Ey.  Co.,  21  Ohio  St.  221, 
and  Norton  v.  Norton,  43  Ohio  St.  509,  3  N.  E.  348.  The  pro- 
curing of  a  .Hen  by  attachment  and  garnishee  process,  before 
judgment,  upon  the  corporate  stock  of  a  stockholder,  and  the 
securing  of  a  lien  upon  such  stock  after  judgment  by  a  pro- 
ceeding in  aid  of  execution,  differ  in  no  essential  principle  or 
particular  except  in  the  method  of  procedure.  The  right  to 
subject  such  property  alike  exists  in  either  case.  If  attachment 
proceedings  be  instituted  the  statute  provides,  section  5538, 
that  the  order  of  attachment  shall  bind  the  property  attached 
from  the  time  of  its  service.  If  proceedings  in  aid  of  execu- 
tion be  the  remedy  invoked,  the  statute  provides,  section  5475. 
the  order,  in  said  section  mentioned,  shall  bind  the  property 
in  the  possession  or  under  the  control  of  such  person  or  cor- 
poration from  the  time  of  service.  By  force  of  the  positive 
provisions  of  this  latter  section,  in  a  proceeding  in  aid  of  ex- 
ecution, the  property  of  the  judgment  debtor  in  the  possession 
or  under  the  control  of  the  corporation  served  with  notice  as 
in  said  section  provided,  is  held  ^*^  and  bound  from  the  time 
of  the  service  of  such  notice.     It  is  not  disputed  in  this  case 
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but  that  a  proceeding  in  aid  of  execution  was  duly  and  regu- 
larly commenced  by  the  Towle  Manufacturing  Company  against 
Webb  C.  Ball  and-the  American  Exchange  National  Banlc,  and 
that  said  bank  was  on  April  18,  1898,  duly  served  with  notice, 
ar  provided  in  section  5475.     But  it  is  claimed  by  counsel  for 
plaintiff  in  error  that  at  the  time  notice  was  served  upon  said 
l>ank  in  the  proceeding  in  aid  of  execution,  that  the  property 
sought  to  be  reached  was  not  then  in  the  possession  or  under 
the  control  of  said  bank,  but  that  the  same  was  then  in  the  pos- 
session of  said  Webb  C.  Ball,  he  then  holding  and  having  in 
his  possession  the  certificate  for  said  ten  shares  of  stock,  and 
that  therefore  said  Towle   Manufacturing   Company  could  not, 
and  did  not,  acquire  any  lien  upon  said  stock  by  service  of  pro- 
cess and  notice  upon  the  bank.     This  claim  of  plaintiff  in  error 
5-uggests    and    presents  the  one  proposition  in  this  case  that 
must  govern  and  control  the  rights  of  the  parties  hereto,  and 
the  determination  of  which  is  decisive  of  this  case,  and  that  is : 
In  whose  possession  was  the  stock  in  controversy  at  the  time 
the  bank  was  served  with  notice  in  the  proceeding  in  aid  of 
(Execution?     Was  it  then  in  possession  of  the  plaintiff  in  error, 
Webb  C.  Ball,  or  was  it  in  the  possession  of  the  bank?    If  at 
the  time  of  the  service  of  notice  on  the  bank  the  ten  shares  of 
stock  owned  by  plaintiff  in  error  and  for  which  he  held  the  cer- 
tificate, were  not  then  in  contemplation  of  law  in  possession  of 
said  bank,  but  were  in  legal  contemplation  then  in  possession 
of  said  plaintiff  in  error,  then  it  is  clear  that  the  service  of 
notice  on  said  bank  could  not  operate  to  bind  said  stock,  and 
no  lien  could  attach  to  said  stock  in  favor  of  the  defendant  in 
error  by  reason  of  the  service  of  ^^^  such  notice,  for  by  the 
provisions  of  section  5475  said  notice  binds  such  property  only 
as  is  at  the  time  of  its  service  "in  the  possession  or  under  the 
control''  of  the  corporation  upon  which  such  service  is  made. 
The  conclusion  of  counsel  for  plaintiff  in  error,  that  at  the 
time  of  the  service  of  notice  on  the  bank  the  stock  in  contro- 
versy was  then  in  possession  of  Webb  C.  Ball  results  from  the 
erroneous  assumption  and  mistaken  notion  that  the  stock  itself 
follows  the  certificate,  and  that  possession  of  the  certificate  is 
possession  of  the  stock.     There  is  a  marked  and  obvious  dis- 
tinction between  the  stock  of  a  corporation  and  the  certificate 
representing  such  stock.     The  certificate  of  shares  of  stock  in 
a  corporation  is  not  the  stock  itself,  but  is  a  mere  evidence  of 
the  stockholder's  interest  in  the  corporate  property  of  the  cor- 
poration   which  issues    said    certificate:   Cook  on    Stock  and 
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Stockholders,  sec.  485.  In  the  absence  of  statutory  or  charter 
requirements  no  certificate  of  stock  is  necessary  to  attest  the 
rights  of  the  shareholder  in  the  corporation,  and  such  certifi- 
cate, when  issued  to  the  owner  of  shares  of  stock  is  merely  an 
evidence  or  acknowledgment  of  the  owTier's  interest  in  the  prop- 
erty of  the  corporation,  but  is  not  the  property  itself.  In  law 
a  corporation  is  the  trustee  of  the  corporate  property  and  holds 
the  same  for  the  benefit  of  the  stockholders;  and  so  long  as 
such  corporation  continues  to  have  a  legal  existence  and  to 
earry  on  the  business  for  which  it  was  created  it  alone  is  the 
proper  custodian,  and  has  possession  of  the  corporate  property. 
In  Cook  on  Stock  and  Stockholders,  section  480,  the  author 
«ay6 :  "It  has  been  held  that  if  a  stockholder  whose  stock  has  al- 
ready been  attached  or  sold  on  execution  sells  his  certificate  of 
fitock  after  the  levy  of  such  attachment  ^*^  or  execution,  the 
vendee  or  transferee  buys  subject  to  such  levy,  even  though  he 
had  no  knowledge  of  it.  The  stock  in  contemplation  of  law  lias 
already  been  seized  by  the  levy,  and  the  purchaser  is  bound  to 
take  notice  of  that  fact.  The  only  means  of  avoiding  this  dan- 
ger in  the  purchase  of  stock  is  by  an  inquiry  at  the  office  of  the 
•corporation  at  the  time  of  making  the  purchase." 

In  Chesapeake  etc.  R.  R.  y.  Paine,  29  Gratt.  (Va.)  502,  it 
was  sought  by  attachment  and  garnishee  process  to  reach  and 
€ubject  fifteen  shares  of  stock  belonging  to  one  Trice,  who  was 
a  stockholder  in  the  plaintiff  corporation,  to  the  payment  of  a 
•debt  owing  by  said  Trice  to  defendant,  Paine  &  Co.  The 
•court  in  that  case,  page  506,  says:  "Shares  of  a  stockholder 
«re  such  estate  as  is  liable  to  be  attached  in  a  proceeding  insti- 
tuted for  that  purpose  by  one  of  his  creditors,  ....  and  such 
-estate  may  properly  he  considered  for  ttie  purpose  of  such  pro- 
•ceeding  as  in  the  possession  of  the  corporation  in  which  the 
shares  are  held  and  such  corporation  may  properly  be  sum- 
moned as  garnishee  in  the  case."  So  in  the  case  at  bar,  wlule 
the  certificate  for  said  t^i  sharee  of  stock  was,  at  the  time  of 
the  commencement  of  proceedings  in  aid  of  execution  by  the 
Towle  Manufacturing  Company  and  at  the  time  of  the  service 
of  notice  on  the  bank,  in  the  hands  of  Webb  C.  Ball,  the  judg- 
ment debtor,  yet  the  actual  property,  the  stock  itself,  which  such 
certificate  represented,  was  then  in  the  possession  of  the  bank, 
and  being  in  the  possession  of  the  bank,  by  force  of  the  pro- 
visions of  section  5475,  such  property  was  bound  from  the  time 
the  notice  was  served  on  said  bank,  and  by  the  ^^^  service  of 
«aid  notice  the  Towle  Manufacturing  Company  acquired  a  valid 
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lien  thereon,  which  it  may  enforce  by  a  judicial  sale  of  said 
stock.  The  circuit  court  having  so  found  and  adjudged,  its 
judgment  is  affirmed. 

Burket,  C.  J.,  and  Spear,  Davis,  Shauck  and  Price,  JJ.,  con- 
cur. 


A  Certificate  of  Stock  is  mere  evidence  of  the  ownership  of  shares 
of  stock  in  the  corporation:  Cartwright  v.  Dickinson,  88  Tenn.  476, 
17  Am.  St.  Eep.  910,  12  S.  W.  1030. 


STATE  V.  TUTTLB. 

[67  Ohio  St.  440,  66  N.  E.  524.] 

RAPE— Accomplice— Female  Under  Age  of  Consent. — Under 
a  statute  making  guilty  of  rape  a  man  over  eighteen  years  of  age 
who  carnally  knows  a  female  under  the  age  of  sixteen  years  with 
her  consent,  she  cannot,  in  law,  be  deemed  an  accomplice  in  the 
crime,  and  it  is  error  to  instruct  that  she  is  such  or  that  her  testi- 
mony should  be  treated  as  that  of  an  accomplice,     (p.  691.) 

JURY  TRIAL— Instructions  Concerning  Witnesses  Testifying 
In  a  Prosecution  for  Rape. — In  a  prosecution  for  rape  in  having 
carnal  knowledge  of  a  girl  less  than  sixteen  years  of  age  with  her 
consent,  it  is  error  to  instruct  the  jury  that  the  experience  of  courts 
warrants  them  to  scan  with  caution  and  view  with  suspicion  the  tes- 
timony of  abandoned  women,  and  that  the  conduct  of  such  women  is 
often  incomprehensible  when  tested  by  the  standard  applied  to  the 
generality  of  mankind,  and  that  if  any  such  has  testified,  the  jury 
should  be  cautious  in  relying  upon  her  evidence,     (p.  692.) 

JURY  TRIAL— Instructions  Stating  the  Experience  of  the 
Court  Respecting  the  Credibility  of  Witness. — Courts  may  not  im- 
pose their  own  experience  on  the  jury  in  determining  the  credibility 
of  witnesses,     (p.  692.) 

Prosecution  for  rape  by  having  sexual  intercourse  with  a  fe- 
male under  sixteen  yeans  of  age  with  her  consent.  The  accused 
vas  a  white  man  about  fifty  years  of  age.  The  girl  upon  whom 
the  offense  was  committed  and  her  companion,  both  under  six- 
teen years  of  age,  testified  at  the  trial.  The  court  charged  the 
jury  as  follows: 

"Charge  1.  A  female  person  under  sixteen  years  of  age,  who, 
knowing  it  is  wrong,  consents  to  an  act  of  sexual  intercourse 
with  herself  by  a  man  above  the  age  of  eighteen  years,  is  an 
accomplice,  and  her  testimony  should  be  received  with  caution 
and  very  closely  scrutinized  before  the  jury  acts  upon  it. 

"Charge  2.  The  jury  is  warned  that  it  is  exceedingly  unsafe 
to  convict  in  any  case  upon  the  evidence  of  an  accomplice  unless 
the  same  is  corroborated  by  other  evidence  which  is  reliable. 
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"Charge  3.  The  experience  of  courts  warns  them  to  scan 
with  caution  and  view  with  suspicion  the  testimony  of  aban- 
doned women  or  the  like ;  and  if  any  such  have  testified  in  this 
cause,  it  is  your  duty  to  apply  the  above  warning. 

"Charge  4.  The  conduct  of  abandoned  women  is  often  in- 
comprehensible when  tested  by  the  standard  applied  to  the  gen- 
erality of  mankind;  and  if  any  such  have  testified  in  this  case, 
you  should  be  cautious  in  relying  upon  her  evidence." 

The  jury  having  returned  a  verdict  of  not  guilty,  the  state 
filed  a  bill  of  objections  to  the  supreme  court  for  its  judgment. 

Hoffheimer,  Morris  &  Sawyer,  for  the  plaintiff. 

Thomas  H.  Darby,  for  the  defendant. 

^'*^  PEICE,  J.  We  have  searched  the  record  in  vain  for 
some  of  the  rulings  of  the  court  upon  the  introduction  of  tc-siti- 
mony.  Counsel  for  the  state  have  cited  us  to  pages  17  and  20 
of  the  record  for  objections  to  certain  questions,  and  the  rulings 
of  the  court  thereon,  but  it  appears  that  the  evidence  now  com- 
plained of  was  permitted  by  the  state  without  objection,  and 
hence  the  court  made  no  ruling  on  the  subject.  This  *"**  state- 
ment covers  the  entire  assignment  as  to  errors  of  the  trial  court 
in  ruling  upon  the  admissibility  of  testimony,  save  in  one  in- 
stance, and  it  relates  to  an  inquiry  which  we  regard  as  unim- 
portant in  the  case,  and  therefore  do  not  further  consider  it. 

Before  tlie  arguments  of  counsel  began  the  accused  requested 
the  two  special  charges  contained  in  the  statement  of  this 
case,  and  they  were  given,  and  no  doubt  they  contributed  largely 
to  the  verdict  of  acquittal.  If  they  correctly  state  the  law  of 
the  case  then  on  trial,  the  general  assembly  performed  an  idle 
ceremony  when  it  amended  the  statute  against  the  crime  of 
rape,  so  as  to  embrace  the  carnal  knowledge  and  abuse  of  a 
female  under  the  age  of  sixteen,  with  her  consent.  In  the 
judgment  of  the  legislature,  the  increasing  number  of  assaults 
upon  the  person  and  chastity  of  not  only  adult  women,  but 
also  of  youthful  girls  and  those  of  tender  years,  demanded  an 
amendment  of  section  6816  of  the  Eevised  Statutes,  enlarging 
its  scope  and  fixing  an  age  of  consent,  first,  perhaps  at  fourteen 
years,  and  later  as  it  stands  now,  at  sixteen  years. 

The  substance  of  the  added  provision  is,  that  one,  who  being 
eighteen  years  of  age  carnally  knows  and  abuses  a  female  person 
under  the  age  of  sixteen  years,  with  her  consent,  is  guilty  of 
rape. 
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With  the  amendment,  the  entire  section  roads :  "Whoever  has 
carnal  knowledge  of  a  female  person,  forcibly  and  against  her 
will,  or  being  eighteen  years  of  age,  carnally  knows  and  abusics 
a  female  person  under  sixteen  years  of  age,  with  her  consent,  is 
guilty  of  rape." 

The  legislature  concluded  to  come  to  the  rescue  of  youthful 
females  from  the  brutal  assaults  upon  tlieir  virtue,  and  to  make 
it  rape  for  the  assailant  to  have  ^*^  carnal  knowledge  of  one, 
Avho  is  either  too  young  to  forcibly  resist,  or  whose  ignorance 
of  the  wiles  and  blandishments  of  evil  men  may  make  her  an 
easy  subject  to  their  corrupt  suggestions  and  persuasions.  The 
provision  was  enaoted  for  the  protection  of  this  class  of  our 
people  from  the  lust  and  bcguilemcnt  of  designing  men  of  ma- 
turer  years  and  greater  experience. 

But  if  the  doctrine  of  the  charge  is  to  prevail,  and  the  sub- 
ject of  the  rape  is  to  be  considered  an  accomplice,  because  the 
carnal  knowledge  was  with  her  consent,  then  is  the  law  against 
the  crime  thwarted,  and  conviction  for  its  violation  rendered  in 
most  cases  impracticable. 

There  is  neither  precedent  nor  other  authority  for  the  posi- 
tion of  the  trial  court.  The  very  language  of  the  section  de- 
fining rape  negatives  any  such  construction  of  it.  It  surely 
was  not  intended  that  the  lecherous  male  person  should  be  held 
guilty  of  rape  if  he  carnally  knows  or  abuses  a  female  person 
under  sixteen  years  of  age,  with  her  consent,  and  at  the  same 
time,  tliat  she  be  treated  as  an  accomplice,  and  her  testimony 
smirclunl  and  discredited  because  she  has  been  the  victim  of 
deception,  falsehood,  persuasion  or  other  means  of  seduction. 

The  counsel  who  argue  against  the  exxjeption  to  these  charges 
cites  the  State  v.  McCoy,  53  Ohio  St.  157,  39  N.  E.  316,  in  sup- 
port of  the  trial  court. 

There  is  no  reason  for  being  misled  by  that  case,  for  it  was 
decided  on  very  different  principles.  The  purpose  of  the  stat- 
ute in  that  case  is  not  so  much  to  protect  the  woman,  to  whom 
drugs  or  medicines  are  administered  to  procure  miscarriage, 
or  for  the  same  purpose,  upon  whom  instruments  are  used,  as 
it  is  to  prevent  destruction  of  unborn  life,  and,  if  the  woman 
^*^  aids  and  abets  in  the  use  of  the  means  to  procure  her  mis- 
carriage, it  was  held  in  that  case  (State  v.  McCoy,  52  Ohio  St. 
157,  39  N.  E.  316)  her  evidence  might  be  weighed  as  that  of 
an  accomplice. 

We  think  the  error  of  the  trial  court  is  so  gross  and  flagrant 
that  it  needs  no  further  discussion.     Otherwise    such    accom- 
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plice  might  not  only  be  discredited  as  a  witness,  but  also  pros- 
ecuted and  punished  for  the  complicity  in  the  crime.  The 
lapist  in  this  case  has  been  acquitted,  and  the  climax  of  folly 
will  be  reached  when  the  accomplice  is  convicted. 

Concerning-  tlie  third  and  fourth  charges  given,  we  need  only 
say  that  the  trial  court  put  in  evidence  tlie  experience  of  trial 
courts  when  considering  the  testimony  given  by  abandoned 
women,  and  the  jury  was  told  "the  experience  of  courts  warns 
them  to  scan  with  caution  and  view  with  suspicion  the  testi- 
mony of  abandoned  women  or  the  like;  and,"  that,  "if  any 
euch  have  testified,  in  this  cause,  it  is  your  duty  to  apply  the 
above  warning." 

In  the  next  paragraph  the  jury  was  told  that  "the  conduct 
of  abandoned  women  is  often  incomprehensible  when  tested  by 
the  standard  applied  to  the  generality  of  mankind;  and  if  any 
such  have  testified  in  this  case,  you  should  be  cautious  in  rely- 
ing upon  her  evidence." 

A  case  might  arise  wherein  the  facts  might  justify  the  above 
broad  and  sweeping  comment  upon  a  certain  class  of  witnesses. 
But  the  facts  certainly  would  be  peculiar  and  the  issue  singu- 
lar where  it  could  be  justified. 

In  this  case  were  two  colored  girls  about  fourteen  years  of 
age,  as  witnesses  for  the  state.  Their  own  evidence  shows  that 
they  had  begun  a  vicious  life  quite  early,  and  yet  they  may  not 
have  reached  the  stage  or  ^^''  degree  in  vice  that  would  class 
them  among  what  the  court  called  "abandoned  women."  More- 
over, it  is  not  the  proper  function  of  the  court  to  classify  wit- 
nesses to  a  jury,  and  say  that  one  class  is  to  be  viewed  with 
caution  and  suspicion,  because  its  vices  are  different  in  kind 
or  degree  from  the  vices  of  another  class.  Nor  should  the  court 
say  to  the  jury  that  the  conduct  of  one  class  of  witnesses  "is 
often  incomprehensible  when  tested  by  the  standard  applied  to 
the  generali^  of  mankind." 

In  deciding  questions  of  fact  before  them,  courts  may  often 
use  their  own  experience  and  observations  in  weighing  the  testi- 
mony of  witnesses  having  certain  well-known  traits  and  defects 
of  character,  but  they  may  not  impose  that  experience  on  a 
jury  as  its  guide  in  determining  the  credibility  of  witnesses. 

Both  paragraphs  smack  too  much  of  the  court  giving  evi- 
dence in  the  nature  of  impeachment. 

If  evidence  had  been  presented  to  the  jury  tending  to,  or 
showing,  their  depravity;  if  the  facts  exhibited  them  in  that 
light,  the  jury  might  well  be  instructed  to  attach  such  weight 
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and  give  such  credit  to  their  testimony  as,  in  their  judgment, 
it  should  have. 

But  here  the  court  fixed  something  of  a  degree  of  disbelief 
to  govern  the  jury,  and  in  so  doing  transcended  its  authority. 

Exceptions  sustained. 

Burket,  C.  J.,  and  Spear,  Davis,  Shauck  and  Crew,  JJ.,  con- 
cur. 


Impeaching  Wiinesaes  hj  proof  of  their  moral  character  is  con- 
sidered at  length  in  the  monographic  note  to  Lodge  v.  State,  82  Am. 
St.  Eep.  26-34.  According  to  the  better  rule,  want  of  chastity  in  a 
witness  cannot  be  inquired  into  for  the  purpose  of  impeachment,  ex- 
cept perhaps  when  she  is  the  prosecutrix  in  rape  cases  and  the  like: 
See  Kolb  v.  Union  R.  E.  Co.,  23  R.  I.  72,  91  Am,  St.  Rep.  614,  49  Atl. 
392;  monographic  note  to  State  v.  Sibley,  53  Am.  St.  Rep.  478-482; 
State  V.  Williamson,  22  Utah,  248,  83  Arn.  St.  Rep.  780,  62  Pac.  1022. 

Rape. — The  rule  requiring  the  testimony  of  an  accomplice  to  be 
corroborated  does  not  apply  in  a  prosecution  of  carnally  abusing 
a  female  under  the  age  of  consent,  because  she  is  not  an  accomplice: 
Bond  V.  State,  63  Ark.  504,  58  Am.  St.  Eep.  129,  39  S.  W.  554. 
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EICHMOND  V.  SOUTHEEN  PACIFIC  COMPANY. 

[41  Or.  54,  67  Pac.  947.] 

NEGLIGENCE  OF  CARRIERS— Contract  Limiting  Liability 
for.— Public  policy  forbids  a  railroad  company  from  relying  upon  a 
contract  entered  into  with  a  passenger  releasing  it  from  liability 
resulting  from  it3  negligence  while  performing  a  duty  which  it  owes 
to  the  public  as  a  common  carrier,     (p.  696.) 

NEGLIGENCE  of  a  Common  Carrier  While  Engaged  as  a 
Private  Carrier. — A  railroad  company  may  become  a  private  carrier 
and  escape  its  liability  for  negligence  by  its  contract  to  that  effect 
when,  as  a  matter  of  convenience  to,  or  by  special  agreement  with, 
a  passenger,  it  undertakes  to  carry  him  by  means  not  designed  to 
accommodate  the  general  public,     (p.  696.) 

CARRIERS— When  Common  and  not  Private. — A  railroad 
corporation  which  voluntarily  designates  its  freight  train  to  carry 
passengers  between  specified  places  becomes,  as  to  them,  a  common 
and  not  a  private  carrier,  though  it  was  not  under  any  obligation  to 
carry  passengers  on  such  train,     (p.  700.) 

CARRIERS'  Liability  to  Passengers  Injured  on  Their 
Trains. — A  contract  stipulating  to  waive  the  liability  of  a  carrier 
for  injuries  to  a  passenger  from,  its  negligence  while  riding  on  a 
freight  train  is  void,  if  it  has  been  designated  by  the  railway  com- 
pany as  a  train  upon  which  all  persons  may  ride  as  passengers  on 
l)ayment  of  fare,  though  the  contract  purports  to  be  made  in  con- 
sideration of  being  granted  the  privilege  of  riding  at  less  than  the 
regular  rates,     (p.  700.) 

Fenton  &  Muir,  for  the  appellant. 

Chamberlain  &  Thomas  and  Otto  J.  Kraemer,  for  the  re- 
spondent. 

*^*  MOORE,  J.  This  is  an  action  to  recover  damages  for  a  per- 
sonal injury.  The  facts  are  that  plaintiil,  having  secured  from 
the  defendant  a  three  thousand  mile  passenger  ticket  over  certain 

(094) 
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parts  of  its  lines  of  railway,  at  two  and  one-half  cents  a  mile, 
subscribed  his  name  to  the  following  stipulation,  among  others, 
indorsed  thereon,  to  wit:  "When  used  upon  any  freight  train 
designated  to  carry  passengers,  the  Southern  Pacific  Company 
is  absolved  from  all  liability  as  a  common  carrier  for  loss  of 
life,  personal  injury,  or  loss  or  damage  of  baggage  or  property 
of  the  party  so  using  this  ticket."  The  plaintiff,  while  riding 
as  a  passenger,  in  pursuance  of  said  ticket,  in  the  caboose  of  a 
freiglit  train  from  Oakland  to  Eugene,  was  injured  by  the  sud- 
den chocking  of  the  ^'^  speed  of  the  train.  At  the  time  he  was 
injured  said  train  had  been  designated  by  the  defendant  to 
carry  passengers,  and  its  agent  sold  tickets  to  all  persons  ap- 
plying therefor  at  the  lawful  rate  of  four  cents  per  mile,  and 
such  passengers  were  permitted,  without  any  restriction,  to  ride 
upon  said  train  to  or  from  any  station  on  the  defendant's  rail- 
way in  Oregon  between  Junction  City  and  Roseburg,  though 
two  passenger  trains  passed  daily  over  said  railway  line.  The 
cause  being  at  issue,  a  trial  was  had,  resulting  in  a  verdict  and 
judgment  for  plaintiff  in  the  sum  of  nine  hundred  and  twenty- 
five  dollars,  and  defendant  appeals,  assigning  as  error  the  action 
of  the  court  in  refusing  to  grant  a  judgment  of  nonsuit,  and  in 
giving  certain  instructions  to  the  jury  over  its  objection  and  ex- 
ception. 

The  only  question  involved  in  this  appeal  is  whether  a  passen- 
ger's agreement  to  absolve  a  transportation  company  from  all 
liability  as  a  common  carrier,  while  riding  as  a  passenger  upon 
its  freight  train,  entered  into  in  consideration  of  his  securing 
a  railway  ticket  at  a  reduced  rate,  is  void  as  against  public  pol- 
icy. It  is  contended  by  defendant's  counsel  that  the  railway 
company,  in  the  discharge  of  the  duty  imposed  upon  it,  having 
furnished  adequate  passenger  trains  to  accommodate  the  trav* 
eling  public,  may  lawfully  enter  into  a  contract  with,  a  passen- 
ger whereby,  in  consideration  of  being  carried  on  a  freight 
train,  he  exempts  the  company  from  all  liability  for  personal 
injury  caused  by  its  negligence  or  otherwise,  and  that  the  va- 
lidity of  such  agreement  is  not  impaired  by  waiving  its  right 
to  insist  upon  such  contract  as  to  all  passengers  who  may  bo 
earricd  on  such  train  or  who  may  ride  thereon  by  paying  a  sin- 
gle fare  at  the  full  lawful  rate.  They  concede  that  the  rule  is  gen- 
eral in  the  state  and  federal  courts,  except  in  Illinois  and  New 
York,  that  a  common  carrier  cannot  escape  liability  from  the 
•consequences  of  its  negligence  in  carrying  passengers  on  trains 
provided  for  that  purpose;  but  they  maintain  that  a  railway 
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company,  not  being  obliged  to  carry  passengers  on  a  freight 
train,  may  contract  in  relation  thereto  as  a  private  carrier,  and 
that  an  agreement  of  that  character  is  not  violative  of  public  pol- 
icy. Plaintiff's  counsel  maintain,  '^^^  however,  that  the  defend- 
ant, having  designated  the  train  upon  which  tlieir  client  was 
riding  at  the  time  he  was  injured  to  carry  passengers,  and  per- 
mitted its  agents  to  sell  tickets  therefor,  and  allowed  passengers 
generally  to  ride  thereon,  thereby  made  it  a  passenger  train  tc 
all  intents  and  purposes,  thus  rendering  the  exception  inapplic- 
able, and  hence  no  error  was  committed  in  refusing  to  grant 
the  judgment  of  nonsuit  or  in  instructing  the  jury  as  com- 
plained of. 

Public  policy  forbids  a  railway  company  from  relying  upon 
the  terms  of  a  contract  entered  into  with  a  passenger,  whereby 
he  releases  it  from  liability  resulting  from  its  negligence  while 
performing  a  duty  it  owes  the  public  as  a  common  carrier;  but 
it  may  become  a  private  carrier,  and  escape  such  liability  to 
contract,  when  as  a  matter  of  convenience  to,  or  by  special 
agreement  with,  a  passenger,  it  undertakes  to  carry  him  by 
means  not  designated  to  accommodate  the  traveling  public: 
Louisville  etc.  E.  R.  Co.  v.  Keefer,  146  Ind.  21,  58  Am.  St. 
Eep.  348,  44  N".  E.  796.  Thus,  an  agreement  of  an  express 
agent  to  assume  all  risks  of  accident,  in  consideration  of  being 
carried  in  a  baggage  car,  to  facilitate  his  own  business,  releases 
a  railroad  company  from  liability  of  injury  resulting  from  a 
casualty,  because  the  agent  is  not  a  passenger,  and  the  carrier 
is  under  no  obligation  to  transport  him  in  such  car:  Blank  v. 
Illinois  Cent.  R.  R.  Co.,  182  111.  332,  55  K  E.  332 ;  Pittsburg 
etc.  R.  R.  Co.  V.  Mahoney,  148  Ind.  196,  62  Am.  St.  Rep.  503, 
46  N.  E.  917,  47  N.  E.  464;  Bates  v.  Old  Colony  Ry.  Co.,  147 
Mass.  255,  17  N.  E.  633 ;  Hosmer  v.  Old  Colony  Ry.  Co.,  156 
Mass.  506,  31  N.  E.  652;  Baltimore  etc.  R.  R.  Co.  v.  Voight, 
176  TJ.  S.  498,  20  Sup.  Ct.  Rep.  385.  The  reason  assigned 
for  the  conclusions  reached  in  the  cases  cited  is  based  upon 
the  theory  that  the  railroad  companies  permitted  the  express 
messengers  to  ride  in  places  where  the  companies  were  under 
no  obligation  to  carry  them,  and  without  such  license  the 
agents  would  have  been  trespassers  and  could  have  been  ejected 
from  such  cars.  In  Bates  v.  Old  Colony  Ry.  Co.,  147  Mass, 
255,  17  ]Sr.  E.  633,  Mr.  Justice  Allen,  in  ^speaking  of  th& 
plaintiff's  agreement  to  assume  the  risk  incident  to  *"■  riding- 
in  the  place  agreed  upon,  says:  "The  contract  did  not  diminish 
the  liability  of  the  defendant     It  left  the  risk  assumed  by 
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the  plaintiff  in  riding  in  the  baggage-car  what  it  would  have 
I'cen  without  the  contract;  it  only  secured  him  against  being 
ejected  from  the  car.''  In  Hosmer  v.  Old  Colony  Ry.  Co.,  156 
Mass.  506,  31  K  E,  653,  Mr.  Justice  Lathrop,  in  speaking 
of  the  plaintiff's  assumption  of  the  risk  of  all  injuries  received 
while  riding  in  the  baggage-car,  says:  "The  place  where  h» 
was  riding  wa,s  one  in  which  the  defendant  was  under  no  ob- 
ligation to  carry  him.  The  contract  gave  the  plaintiff  a 
privilege  which  he  sought  for  his  own  convenience."  In  Pitts- 
burg etc.  Ey.  Co.  V.  Mahoney,  148  Ind.  196,  62  Am.  St.  Eep.  503, 
46  N.  E.  917,  47  N.  E.  464,  the  court,  in  speaking  of  the  agree- 
ment entered  into  between  the  express  company  in  whose  service 
the  decedent  was  an  employe  and  the  right  of  the  latter  there- 
under, say:  "His  rights  were  those  of  the  express  company, 
and  could  not'  be  greater.  He  was  there  by  license  given  the 
express  company,  and  he  could  not  accept  the  license,  and  re- 
ject the  conditions  upon  which  it  was  granted." 

Where  railroad  companies,  furnishing  trackage  and  motive 
power,  haul  the  cars  of  circus  and  menagerie  companies  over 
their  lines  of  railway,  in  consideration  of  the  latter  assum- 
ing the  risk  of  injuries  incident  to  the  journey,  it  has  been 
held  that  such  companies  and  their  employes,  sustaining  dam^ 
age  or  injury,  could  not  recover  therefor  from  the  railroad 
companies:  Chicago  etc.  Ey.  Co.  v.  Wallace,  66  Fed.  506,  It 
C.  C.  A.  257;  Eobertson  v.  Old  Colony  E.  E.  Co.,  156  Mass. 
525,  32  Am.  St.  Eep.  482,  31  N.  E.  650;  Coup  v.  Wabash 
etc.  Ey.  Co.,  56  Mich.  Ill,  56  Am.  Eep.  374,  22  N.  W.  215; 
Torepaugh  v.  Delaware  etc.  E.  E.  Co.,  128  Pa.  St.  217,  15  Am. 
St.  Eep.  672,  18  Atl.  503.  The  reason  assigned  in  these  cases 
for  enforcing  the  contracts  of  exemption  from  liability  is 
that,  as  the  railroad  companies  were  under  no  legal  obligation 
to  haul  such  cars,  they  might  lawfully  enter  into  any  contract 
to  do  so,  and  as  a  condition  precedent  therefor  were  authorized 
to  limit  their  ability  in  case  of  accident  '^^  thus  becoming  pri- 
vate carriers  in  respect  to  such  cars.  In  Wells  v.  Steam  Nav. 
Co.,  2  N.  Y.  204,  Mr.  Justice  Bronson,  in  speaking  of  the 
right  of  such  a  carrier  to  restrict  its  liability,  says:  "They  are 
not,  like  common  carriers  and  innkeepers  bound  to  accept  em- 
ployment when  offered,  nor,  like  them,  are  they  tied  down  to  a 
reasonable  reward  for  their  services.  They  are  at  liberty  to 
demand  an  unreasonable  price  before  they  will  undertake  any 
work  or  trust,  or  to  reject  employment  altogether,  and  they 
may  make  just  such  stipulations  as  they  please  concerning  tUe 
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risk  to  be  incurred.  They  may  become  insurers  against  all 
possible  hazards,  or  they  may  say,  *We  will  answer  for  noth- 
ing but  a  loss  happening  through  our  own  fraud  or  want  of 
good  faith.'  In  short,  the  parties  stand  on  equal  terms,  and 
■can  in  this  matter,  as  they  may  in  others,  make  just  such  a 
bargain  as  they  think  will  answer  their  purpose." 

In  the  case  at  bar  the  question  of  the  defendant's  liability, 
or  its  exemption  therefrom,  under  the  contract,  must  be  solved 
by  determining  whether  it  was  a  common  or  a  private  carrier 
in  respect  to  the  plaintiff  at  the  time  he  suffered  the  injury  of 
which  he  complains;  for  if  it  sustained  the  relation  of  a  pri- 
vate carrier  to  him  his  agreement  exonerates  it  from  liabil- 
ity, but  if  it  was  a  common  carrier  in  respect  to  him  at  that 
time  the  contract  is  contrary  to  public  policy,  and  therefore 
void.  "A  common  carrier,"  says  Mr.  Justice  Bradley  in  New 
York  Cent.  R.  R.  Co.  v.  Lockwood,  17  Wall.  357,  "may  un- 
doubtedly become  a  private  carrier,  or  a  bailee  for  hire,  when, 
m  a  matter  of  accommodation  or  special  engagement,  he  un- 
dertakes to  carry  something  which  it  is  not  his  business  to 
■carry.  For  example,  if  a  carrier  of  produce,  running  a  truck- 
boat  between  New  York  and  Norfolk,  should  be  requested  to 
c-arry  a  keg  of  specie,  or  a  load  of  expensive  furniture,  which 
he  could  justly  refuse  to  take,  such  agreement  might  be  made 
in  reference  to  his  taking  and  carrying  the  same  as  the  parties 
■chose  to  make,  not  involving  any  stipulation  contrary  to  law 
or  public  policy.  But  when  a  carrier  has  a  regularly  estab- 
lished business  for  carrying  all  or  certain  '^^  articles,  and  es- 
pecially if  that  carrier  be  a  corporation  created  for  the  purpose 
of  the  carrying  trade,  and  the  carriage  of  the  articles  is  em- 
braced within  the  scope  of  its  chartered  powers,  it  is  a  common 
carrier,  and  a  special  contract  about  its  responsibility  does  not 
devest  it  of  the  character."  The  principle  thus  so  ably  il- 
lustrated was  adopted  by  this  court  in  Honeyman  v.  Oregon 
etc.  R.  R.  Co.,  13  Or.  352,  57  Am.  Rep.  20,  10  Pac.  628,  in 
which  it  was  held  that  where  the  carrier  does  not  hold  itself 
out  as  a  common  carrier  of  dogs,  but,  as  a  matter  of  accommo- 
dation~to  a  passenger  who  was  notified  of  its  rules,  permits 
its  servant  to  receive  them,  such  arrangement  can  only  charge 
the  carrier  as  a  bailee  or  private  carrier.  In  the  case  at  bar 
A  special  engagement  was  entered  into  between  the  parties,  but 
such  agreement  was  not  wholly  a  matter  of  accommodation 
to  the  plaintiff.  It  was  rather  for  their  mutual  advantage,  for 
it  may  safely  be  assumed  that,  when  passenger  tickets  can  be 
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fcccured  at  low  rates,  many  persons  who  would  not  otherwise 
travel  purchase  them  for  their  own  advantage.  Such  purchases 
necessarily  increase  passenger  traffic,  and,  if  the  rate  established 
leaves  a  margin  of  profit  above  the  cost  of  transportation,  the 
increase  in  the  number  of  passengers  ordinarily  results  in  ad- 
.  vantage  to  the  railroad  company,  so  that  the  purchase  and 
sale  of  the  ticket  in  question  may  be  considered  as  a  source  of 
profit  to  each  party.  The  question  whether  the  defendant 
sustained  the  relation  of  a  common  carrier  to  the  plaintiff  at 
the  time  he  was  injured,  and  therefore  is  liable  to  him  for  the 
damages  sustained,  notwithstanding  his  agreement  to  assume 
the  risk  of  injury,  and  to  absolve  the  defendant  from  all  liabil- 
ity therefor,  must  hinge  upon  a  proper  solution  of  the  inquiry 
whether  it  was  the  defendant's  business  and  duty  to  carry  him 
on  its  freight  train  between  the  stations  indicated. 

The  law  imposes  upon  the  railroad  company,  as  a  common 
carrier,  the  duty  of  transporting  over  its  lines  all  ordinary 
freight  delivered  to  it  for  that  purpose,  and  of  carrying  all 
passengers  against  whom  no  legal  objection  can  be  successfully 
interposed,  who  have  complied  with  the  rules  of  the  company 
**  in  respect  to  securing  tickets  before  entering  the  cars,  if 
there  be  sufficient  room  for  their  accommodation,  leaving  to  the 
carrier  the  privilege  of  dividing  the  traffic,  and  of  furnishing 
separate  trains  for  the  accommodation  of  each;  and,  having  ex- 
ercised the  discretion  with  which  it  is  vested,  thereby  regu- 
lating the  manner  in  which  its  business  is  to  be  transacted,  it 
is  under  no  legal  obligation  to  carry  passengers  on  freight 
trains  or  freight  on  passenger  trains :  Hobbs  v.  Texas  etc.  R.  R. 
Co.,  49  Ark.  357,  5  S.  W.  586 ;  Arnold  v.  Illinois  Cent.  R.  Co., 
83  111.  273,  25  Am.  Rep.  386;  Thomas  v.  Chicago  etc.  R.  R.  Co., 
72  Mich.  355,  40  N.  W.  463 ;  Elkins  v.  Boston  etc.  R.  R.  Co., 
23  N.  H.  275;  March  v.  Concord  R.  R.  Corp.,  29  N.  H.  9,  61 
Am.  Dec.  631.  "A  common  carrier  of  passengers,"  says  Judge 
Thompson  in  his  work  on  Carriers  of  Passengers  (page  26), 
'*is  one  who  undertakes  for  hire  to  carry  all  persons,  indiffer- 
ently, who  may  apply  for  passage."  The  defendant,  having 
voluntarily  designated  its  freight  train  to  carry  passengers  be- 
tween Junction  City  and  Roseburg,  thereby  became,  under  the 
definition  adverted  to,  a  common  carrier  of  passengers  by  the 
means  so  adopted,  and  its  special  contract  in  respect  to  the 
attempted  limitation  did  not  devest  it  of  that  character;  for, 
if  it  is  the  habit  of  a  railroad  company  to  carry  passengers  on 
a  freight  train,  it  becomes  a  common  carrier  of  passengers  by 
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that  means,  and  thereby  assumes  the  liabilities  of  such  carriers : 
Flinn  v.  Philadelphia  etc.  E.  Co.,  1  Houst.  469.  The  defend- 
ant was  under  no  legal  obligation  to  carry  passengers  on  its 
freight  trains,  but,  having  notified  the  public  that  it  would 
do  so  between  the  stations  indicated,  the  train,  as  long  as  it 
was  used  for  that  purpose,  was  a  mixed  freight  and  passenger 
train,  thereby  imposing  upon  the  defendant  all  the  duties  of 
a  common  carrier  in  respect  to  any  passenger  riding  thereon. 
The  train  in  question  was  designed  by  the  defendant  to  ac- 
commodate the  traveling  public  generally,  and  was  not  provided 
for  plaintiff's  advantage  alone,  nor  did  he  enjoy  any  special 
privileges  thereon  that  were  not  extended  to  others.  The  de- 
fendant's undertaking  to  carry  him  by  the  means  adopted  for 
that  purpose  was  a  part  of  the  performance  ^^  of  its  business, 
and  within  the  line  of  its  public  duty,  as  long  as  such  train 
was  used  to  carry  passengers.  The  ticket  purchased  by  plaintiff 
was  se'cured  for  five-eighths  of  the  regular  local  fare,  and, 
while  he  was  a  commercial  traveler  whose  business  compelled 
him  to  make  extensive  journeys,  we  understand  from  the  tran- 
script that  any  person  could  secure  such  tickets  upon  applica- 
tion by  paying  the  same  price  therefor. 

Plaintiff  having  paid  value  for  his  ticket,  the  contract  of 
carriage  could  not  be  canceled  at  pleasure  by  the  defendant, 
and  we  do  not  think  a  rebate  in  the  price  of  a  local  ticket 
affords  a  sufficient  consideration  for  the  assumption  of  the  risk 
■undertaken,  where  no  special  privileges  are  conferred,  for,  if 
this  were  so,  it  would  follow  that  the  smallest  remission  from 
the  regular  price  of  a  ticket  might  suffice  for  exemption  from 
liability.  No  error  having  been  committed  as  alleged,  the  judg- 
ment is  affirmed. 


A  Railway  Company  cannot,  by  stipulation,  exempt  itself  from 
liability  for  injuries  received  by  a  passenger  through  its  negligence: 
Doyle  V.  Fitchburg  E.  E.  Co.,  166  Mass.  492,  55  Am.  St.  Eep.  417, 
44  N.  E.  611.  And  this  rule  applies  to  passengers  on  a  freight  train: 
Illinois  Cent.  E.  E.  Go.  v.  Beel-e,  174  III.  13,  66  Am.  St.  Eep.  253, 
50  N.  E.  1019;  monographic  note  to  Illinois  Cent.  E.  E.  Co.  v. 
O'Keefe,  61  Am.  St.  Eep.  89.  See  this  note,  pages  91-95,  on  the  gen- 
eral duty  of  a  carrier  to  persons  on  freight  trains;  and  consult,  also, 
Steele  v.  Southern  Ey.,  55  S.  C.  389,  74  Am.  St.  Eep.  Y56,  33  S.  E. 
609;  Baltimore  etc.  Ey.  Co.  v.  Cox,  66  Ohio  St.  276,  64  N.  E.  119, 
90  Am.  St.  Eep.  583,  and  cases  cited  in  the  cross-reference  note 
thereto. 
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OREGON"  CONSTRUCTION  CO.  v.  ALLEN  DITCH  CO. 

[41  Or.  209,  69  Pac.  455.] 
WATER— Privity  Between  Company  and  Land  Owners.— 
Where  claimanta  of  water  rights  organize  a  corporation  for  the 
purpose  of  constructing  and  managing  a  ditch  to  divert  and  carry- 
such  water,  So  that  it  may  reach  and  be  used  on  their  lands,  there 
is  such  privity  created  between  the  corporation  and  stich  claimants 
that  it  may  defend  on  their  behalf  and  assert  such  defenses  as  might 
be  made  by  them.     (p.  706.) 

WATER— Loss  of  Riparian  Owner's  Right  to  by  Prescrip- 
tion.— By  the  appropriation  and  use  of  water,  the  right  of  a  riparian 
owner  to  have  it  flow  in  the  stream  undiminished  in  quantity  may  be 
lost.     (p.  707.) 

WATER— Prescriptive  Right  to  the  Use  of— Statute  of  Limi- 
tations— When  Commences  to  Run. — Thotigh  a  statutory  appropria> 
tion  is  not  necessary  to  prescription,  it  has,  for  the  one  who  seeks 
to  acquire  by  prescription,  this  advantage:  it  gives  to  the  prior 
claimant  notice  that  the  user  is  adverse,  and  under  claim  of  right, 
and  sets  the  statute  of  limitations  in  motion,     (p.  708.) 

WATER.— An  Adverse  Holding  of  Land  and  of  an  Easement 
C!onstituting  the  Use  of  Water  are  exactly  parallel,  so  far  as  the 
similarity  of  the  property  will  admit,     (p.  708.) 

WATER — Prescriptive  Right  to— From  What  Date  Statute 
In  Favor  of  Commences. — If  there  is  an  actual  diversion  of  water, 
followed  within  a  reasonable  time  by  application  and  actual  use, 
this  is  sufficient  to  set  the  statute  of  limitations  in  motion  as  of  the 
date  of  the  original  appropriation  or  diversion,     (pp.  708,  709.) 

WATER.— An  Adverse  Holding  of  Water  is  not  Interrupted 
by  the  fact  that  a  riparian  owner  objects  to  taking  it  out  of  the 
river,  if  no  attention  is  paid  to  his  objection,  and  its  use  continues 
as  before,     (p.  710.) 

WATER.— Prescriptive  Title— The  Adverse  Use  of  Water  is 
not  Interrupted  by  the  building  of  a  ditch  by  other  claimants 
through  which  the  water  is  permitted  to  flow  for  a  time,  it  the  tirst 
claimants  do  not  recognize  any  rights  of  the  builders  of  the  second 
ditch  and  take  and  use  the  water  in  defiance  of  their  claims,  (p. 
711.) 

Suit  for  an  injunction.  Decree  for  the  plaintiff,  and  the  de- 
fendant appealed. 

Carter  &  Raley,  for  the  appellant. 

Williams,  Wood  &  Linthicum  and  James  A.  Fee,  for  the  re- 
spondent. 

210  W^OLVERTON,  J.  The  plaintiff  being  the  owner  of 
fifteen  hundred  and  twenty  acres  of  land  through  which  the 
Umatilla  river,  a  non-navigable  stream,  flows,  seeks  to  enjoin 
the  defendant  from  diverting  any  of  the  water  thereof  in  dis- 
regard of  its  riparian  rights.     Formerly  a  slough  at  the  mouth 
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of  Alkali  canyon,  near  the  center  of  section  21,  township  3 
north,  range  29  east,  extended  from  the  river  in  a  northwesterly 
'direction  for  one-fourth  to  a  half  mile,  skirting  a  rocky  bluff  in 
a  semi-circular  form.     About  the  year  1865  one  Lowe  and  his 
brother  constructed  a  ditch  for  some  distance,  to  be  used  for 
floating  logs  and  mining  purpos?,  talxing  the  water  out  of  the 
northernmost  end  of   the  slough.     What   use    was    eventually 
made  of  it  docs  not  appear,  and  the  brothers  finally  abandoned 
Ihe  enterprise.     On  the  12th  of  December,  1891,  there  was  in- 
corporated by  M.  C.  Tribble,  0.  Teel,  and  Henry  Baumgardner 
a  company  known  as  tlie  Umatilla  Meadows  and  Butter  Creek 
Company,  the  initial  purpose  thereof  being  to  build  and  con- 
struct a  canal  or  canals  for  a  system  of  irrigation  on  the 
Umatilla  Meadows  and  Butter  Creek  lands  in  Umatilla  county. 
The  meadows  are  situated  below  the  head  of  the  proposed  canal, 
along  and  to  the  west  of  the  Umatilla  river,  extending  down 
to  the  lands  of  the  plaintiff,  some  five  or  six  miles  below,  and 
Butter  creek  is  some  eight  or  ten  miles  distant  to  the  west  and 
northwest.     A  portion  of  the  canal  was  constructed  in  1891 
and  1892,  the  exact  extent  of  which  does  not  appear.     For  some 
distance  below  the  mouth  of  the  Lowe  ditch  it  occupied  the 
identical  course,  but  was  extended  along  the  slough  and  con- 
nected directly  with  the  river  at  the  mouth  of  Alkali  canyon. 
Water  was  diverted  through  this  ditch,  and  some  use  made  of 
it  from  that  source.     A  little  later  the  Columbia  Valley  Land 
and  Irrigation  Company,  a  corporation  of  which  W.  W.  Cavi- 
ness  was  the  president,  constructed  a  large  canal  by  increas- 
ing the  capacity  of  the  Meadow  ditch  from  its  head  down  to 
what  is  known  as  the  "drop"  in  the  former,  about  a  quarter 
of  a  mile  below  the  head  of  the  Lowe  ditch,  from  which  it  di- 
verged, and  continued  in  its  own  route  ^**  westward  for  a 
distance  of  six  or  seven  miles ;  but  the  project  was  never  com- 
pleted.    Water  was  turned  into  it  in  1892,  and  the  «ame  use 
made  of  it  in  that  year  and  the  year  following,  when  it  was 
abandoned,  and  has  since  fallen  into  disuse.     The  Allen  Ditch 
Company,   defendant,  having  incorporated   October  12,   1892, 
with  0.  Teel,  M.  C.  Tribble,  and  M.  T.  Allen,  as  incorporators, 
subsequently  constructed  a  ditch  from  the  drop  to  the  river,, 
intersecting  it  two  hundred  and  eighty-eight  feet  below  the 
head  of  the  Columbia  Valley  ditch.     Below  the  drop  it  utilized 
the  Meadows  ditch,  perhaps  as  far  as  the  latter  was  constructed, 
nnd  continued  upon  the  lines  of  the  old  Lowe  ditch.     At  some 
distance  below  the  drop  the  ditch  divided  into  two  branches. 
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one  running  near  the  river  for  a  distance  of  three  miles  or  more 
from  the  head,  and  the  other  to  the  westward  for  a  distance 
of  about  four  miles. 

No  privity  of  estate  has  been  shown  between  any  of  the  in- 
corporations, and  no  attempt  has  been  made  to  establish  any, 
except  there  is  some  evidence  that  the  Columbia  Valley  Com- 
pany purchased  the  right  of  way  of  the  Meadows  ditch,  and  the 
parties  owning  the  latter  became  interested  to  some  extent  in 
the  former.     J.   H.   Koontz  testifies  that  he  transferred  his 
stock  tu  the  Columbia  Valley  Company  in  consideration  of  an 
agreement  upon  its  part  to  furnish  him  one  hundred  and  forty 
inches  of  water  for  irrigation.     He  was  then  living  on  the  place 
subsequently  purchased  by  Fred  Andrews.     Later  he  became  in- 
terested in  the  Allen  ditch,  and  used  the  water,  as  needed,  from 
all  three  of  the  company  ditches;  and  when  he  sold  to  Andrews 
assigned  to  him  his  interest  in  the  Allen  ditch.     The  plaintiff 
contends  that  no  water  was  ever  used  through  any  of  these 
ditches  prior  to  1890,  and  not  until  within  ten  years  of  the 
time  this  suit  was  iiL-tituted,  to  wit,  May  5,  1900.     The  de- 
fendant's title  is  based  upon  a  prescriptive  right — that  is,  di- 
version and  adverse  user  for  a  period  of  more  than  ten  years 
last  past — and  that  constitutes  the  principal  question  in  the 
case.     The  defendant  does  not  claim  to  be  the  o^vnor  of  the 
water,  or  have  any  right  to  use  it,  but  that  it  is  a  managing 
concern  for  its  better  control  and  distribution  among  those  en- 
titled to  it.     There  was  an  attempt  ^^^  by    the    company    to 
make  an  appropriation  in  1892,  but  all  title  through  that  source 
is  abandoned,  and  the  sole  reliance  for  present  title  is  based 
on  a  prescriptive  right  or  usage  for  more  than  ten  years  by 
individual  citizens  having  an  interest  in  the  company.     These 
claimants  are  Moses  Tribble,  Fred  Andrews,  M.  T.  Allen,  El- 
vira Teel,  B.  F.  McCullough,  C.  J.  Ward,  B.  F.  Ealey,  Henry 
Baumgardner,  John  Boyoe,  W.  H.  Babb,  Twig  Teel,  and  J. 
H.  Leasure.     There  is  some  positive  testimony  that  no  water 
was  conveyed  through  any  of  these  ditches,  including  the  Lowe 
ditch,  prior  to  1890. 

Mr.  Koontz  testifies  that  he  assisted  in  the  construction  of 
the  Meadows  ditch,  and  that  there  was  then  no  water  running 
in  the  Lowe  ditch,  and  but  slight  traces  left  of  the  ditch  itself. 
There  is  other  evidence  of  like  import.  Upon  the  other  hand, 
however,  there  has  been  such  an  array  of  witnesses  asserting 
to  the  contrary  that  it  must  be  conceded  as  a  fact  that  the  Lowe 
ditch,  or  such  as  the  farmers  enlarged  and  extended,  carried 
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water  long  prior  to  1890.  M.  C.  Tribble  testifies  that  water 
bas  been  flowing  through  a  ditch  within  a  quarter  of  a  mile  of 
his  house  since  he  began  living  there  in  1877;  that  the  ditch 
led  to  what  is  known  as  "Teel's  Lower  Place,"  and  through 
Baumgardner's  place  down  the  other  way,  and  came  from  the 
mouth  of  Alkali  canyon,  practically  where  the  Allen  Ditch 
Company  takes  its  water;  that  the  ditch  referred  to  has  beai 
known  as  the  "Lowe  ditch";  that  Dr.  Teel  cleaned  it  out  at 
that  time,  and  has  been  using  water  therefrom  more  or  less 
•ever  since;  that  after  the  Lowes  left,  witness,  Teel,  Templetop, 
and  others,  and  the  neighbors  generally,  worked  on  the  ditch, 
and  that  about  the  same  volume  of  water  has  been  flowing 
through  it  from  that  time  to  this;  that  witness  is  one  of  the 
original  incorporators  of  the  Allen  Ditch  Company,  and  that 
the  persons  composing  it  were  Teel,  Allen,  Koontz,  Mrs.  El- 
vira Teel,  and  himself;  that  the  farmers  claim  the  water  dis- 
tributed through  the  ditch,  and  that  the  original  appropriators 
have  never  sold  to  the  company.  0.  Teel  testifies  that  prior  to 
1877  water  was  conveyed  by  a  ditch  through  lands  at  present 
<iwned  by  his  mother,  Tribble,  and  Allen,  and  onto  his  father's 
place,  being  ^*^  the  southwest  quarter  section  of  section  7,  situ- 
ate three  miles  and  a  half  from  its  source;  that  part  of  it  ran 
through  the  locality  of  Fred  Andrews'  place;  that  Jonathan 
Raley  and  other  neighbors  assisted  in  building  the  ditch ;  that  the 
water  was  supplied  from  the  slough,  which  was  fed  from  the 
river,  and  that  he  has  been  using  it  on  the  place  where  he  lives, 
near  the  head  of  the  ditch,  continuously  since  1887  or  1888  for 
irrigation  and  stock  purposes ;  that  the  water  was  formerly  used 
on  section  7  for  irrigation,  but  within  the  last  year  has  been 
used  only  for  stock  purposes;  and  the  capacity  of  the  ditch  is 
now  somewhat  greater  than  it  was  in  1890.  M.  T.  Allen  tes- 
tifies that  water  has  been  flowing  to  his  place  through  the 
clitch  since  1889,  and  that  he  has  used  it  for  his  stock  and 
irrigation.  William  Coffman  says  that  water  was  flowing 
through  the  ditch  in  1886;  that  there  was  a  prong  to  it,  and 
that  part  of  the  water  ran  through  Tribble's  place  and  part 
in  a  westerly  direction.  Henry  Baumgardner  states  that  he 
knew  of  the  Lowe  ditch,  and  that  water  came  down  in  it  prior 
to  1890,  that  Allen  was  taking  water  out  of  it  down  through 
his  place  in  1889;  and  that  witness  irrigated  an  orchard  and 
used  water  from  it  for  stock  purposes.  Asa  Thompson  testifies 
that  he  has  known  of  water  running  through  the  ditch  off 
and  on  all  the  time  since  1S83,  but  could  not  say  whether  it 
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continued  during  the  dry  season.  B.  F.  Ealey  says  that  when 
the  Lowes  left  the  ditch  partly  finished  others  took  hold  of  it, 
and  extended  it  farther  down,  and  took  out  the  water;  that  wit- 
ness, his  father,  and  Teel  and  his  boys  worked  on  it  in  18G8  and 
1869,  and  that  the  water  has  continued  to  flow  through  it  and 
over  the  lands  most  of  the  time.  John  Boyce  testifies  that  he 
left  Teel's  place  in  1877,  and  that  water  was  running  in  the 
ditch  at  the  time,  and  has  continued  ever  since;  W.  H.  Babb, 
that  he  has  been  running  it  down  to  his  place  continuously  since 
1889 ;  and  J.  II.  Bobbins,  Twig  Teel,  J.  B.  Stanley,  Levi  Gill, 
and  T.  C.  Smith,  that  water  was  running  through  the  ditch 
prior  to  1890;  so  that,  to  our  minds,  it  is  clearly  established 
Ihat  the  ditch,  as  now  used  by  the  Allen  Ditch  Company,  was 
utilized  prior  to  that  date  for  the  distribution  of  water  among 
the  farmers  interested  ^^*  therein.  This  establishes  the  di- 
version more  than  ten  years  prior  to  the  institution  of  this  suit. 
Now,  as  to  the  use.  Prior  to  1890  it  is  probable  that  there 
was  but  little  of  the  water  used  for  irrigation  in  the  ordmary 
way.  There  was  some  sub-irrigation,  and  much  of  it  utilized 
for  stock  and  domestic  purposes.  M.  C.  Tribble  began  the  use 
to  some  extent  prior  to  that  time,  even  as  far  back  as  1877, 
and  has  since  reduced  to  cultivation  from  eighty  to  ninety 
acres  of  his  land,  and  irrigates  the  same,  together  with  an 
orchard  and  shrubbery.  0.  Teel  began  the  use  at  the  upper 
Teel  place  in  1887  or  1888,  and  now  irrigates  from  one  hun- 
dred and  seventy  to  one  hundred  and  eighty  acres;  and  at  an- 
other place  he  utilizes  the  water  for  stock  purposes,  and  until 
recently  for  irrigation.  M.  T.  Allen  uses  it  for  irrigating 
thirty  acres  of  alfalfa,  besides  other  ground  for  grain,  orchard, 
and  shrubbery.  Fred  Anderson  uses  it  on  fifty  acres  or  more; 
T.  C.  Smith  on  forty  to  fifty  acres;  Dr.  C.  J.  Smith  on  sixty 
to  seventy  acres;  and  others  might  be  mentioned,  but,  suffice 
it  to  say,  the  evidence  shows  that  the  waUr  is  now  employed 
for  irrigating  six  hundred  acres  or  more,  1  esides  orchards  and 
shrubbery,  and  for  stock  and  domestic  purposes.  Out  of  the 
six  hundred  acres,  the  use  for  one  hundred  and  twenty  or  there- 
abouts is  paid  for  at  the  rate  of  one  dollar  and  fifty  cents  per 
acre  by  individuals  who  were  not  concerned  in  the  construc- 
tion of  the  ditch  and  the  diversion,  or  have  not  succeeded  to 
the  rights  of  those  who  were.  Of  course,  some  of  the  persons 
instrumental  in  making  the  diversion  have  since  parted  with 
their  lands,  but  the  use  of  the  water  has  continued  appurtenant 
Am.  St.  Eep.,  Vol.  93—45 


TOo  American  State  Reports,  Vol.  93.         [Oregon, 

thereto,  and  the  present  owners  have  thereby  acquired  the  rights 
of  their  predecessors. 

1.  All  the  original  owners  concur  in  their  testimony  that  iii 
the  formation  of  the  Allen  Ditch  Company  none  of  them  sur- 
rendered their  water  rights  previously  acquired  to  the  company, 
and  that  it  was  organized  merely  to  facilitate  the  distribution 
of  the  water  among  those  entitled  thereto;  that  they  have  been 
selling  the  use  of  some  water  when  not  employed  by  those 
entitled  to  it,  and  that  the  recompense  has  been  expended  in 
keeping  the  ditch  in  repair,  and  not  as  a  matter  of  profit  to  thf» 
concern.  These  conditions  show  such  a  privity  between  the  ^** 
Allen  Ditch  Company  and  the  farmers,  or  original  claimants, 
as  to  enable  the  former  to  maintain  its  defense  in  their  behalf. 
That  the  water  has  been  of  great  utility  to  the  territory  in 
proximity  to  the  ditch  is  imquestioned.  Houses  and  bamu 
have  been  constructed,  and  many  acres  of  land  reduced  from  its 
wild  and  arid  condition  to  a  high  state  of  cultivation.  Or- 
chards, shrubbery,  and  ornamental  trees  have  been  planted,  and 
the  ommunity  is  described  as  thriving  and  prosperous.  The 
use  of  the  water  is  absolutely  essential  to  the  maintenance  of 
the  present  condition.  But,  notwithstanding  all  this,  if  the 
plaintiff  has  a  better  right,  under  the  law,  to  have  it  flow  down 
the  channel  of  the  river,  through  and  beyond  its  lands,  by 
reason  of  its  riparian  ownership,  than  the  farmers  have  to  use 
it  by  virtue  of  a  prescriptive  right,  the  injunction  should  be 
maintained;  otherwise  not. 

2.  The  plaintiff's  riparian  right  to  have  the  water  flow  in  the 
stream  undiminished  in  quantity,  except  by  the  reasonable  use 
thereof  by  riparian  proprietors,  is  appurtenant  to  the  land,  run- 
ning with  it  as  a  corporeal  hereditament.  Adverse  possession 
to  realty  may  have  its  inception  in  trespass,  and  naked  pos- 
session under  a  claim  of  right  actual,  hostile,  open  and  no- 
torious, exclusive,  and  continuous  for  a  period  of  ten  years, 
will,  in  this  state,  ripen  into  a  perfect  title:  1  Am.  &  Eng. 
Ency.  of  Law,  2  ed.,  795;  Joy  v.  Stump,  14  Or.  361,  12  Pac. 
929;  Altschul  v.  O'Neill,  35  Or.  202,  58  Pac.  95.  If  the 
riparian  owner  grants  a  right  to  divert  the  water  and  convey 
it  away  to  and  upon  the  lands  of  the  grantee,  the  grant  be- 
comes an  easement  appurtenant  to  such  lands,  which  becomes 
thereby  the  dominant  estate,  and  the  grant  an  incorporeal  here- 
ditament. If  title  be  acquired  by  prescription,  the  estate  and 
the  right  are  the  same.  So  that  we  are  confronted  with  the 
anomalous  proposition  that  plaintiff  has  lost  a  corporeal  here- 


June,  1902.]     Oregon  etc.  Co.  v.  Allen  Ditch  Co.  707 

ditament  appurtenant  to  its  land  by  reason  of  the  operation 
of  the  statute  of  limitations,  and  the  defendant  has  acquired 
an  easement  or  corporeal  hereditament  appurtenant  to  its  lands 
by  virtue  of  the  same  statute ;"  in  other  words,  that  the  statute 
has  operated  to  convert  a  corporeal  hereditament  into  ^*®  an 
incorporeal  hereditament,  and  at  the  same  time  to  devest  plain- 
tiff of  the  one  and  invest  defendant  with  the  other.  Says  Mr. 
Justice  Currey,  in  American  Co.  v.  Bradford,  27  Cal.  360,  366; 
"The  general  and  established  doctrine  is  that  an  exclusive  and 
uninterrupted  enjoyment  of  water  in  a  particular  way  for  a 
period  corresponding  to  the  time  limited  by  the  statute  within 
which  an  action  must  be  commenced  for  the  recovery  of  prop- 
erty or  of  the  assumed  right  held  and  enjoyed  adversely  be- 
comes an  adverse  enjoyment  sufficient  to  raise  a  presumption 
of  title  as  against  a  right  in  any  other  person  which  might 
have  been  but  was  not  asserted."  The  term  "prescription," 
strictly  speaking,  is  applicable  only  to  incorporeal  heredita- 
ments, and  not  to  land.  Anciently,  in  order  to  support  a  title 
by  prescription,  the  use  of  the  incorporeal  right  must  have  con- 
tinued immemorially ;  that  is,  have  had  a  commencement  be- 
fore the  reign  of  Eichard  I,  but  latterly  it  came  to  be  held 
that  a  continuous  use  in  a  particular  manner  for  twenty  years 
corresponding  to  the  period  usually  prescribed  by  statutes  of 
limitations  for  entry  upon  lands  was  sufficient  for  the  purpose: 
Gould  on  Waters,  3  ed.,  sec.  329.  In  analogy  to  this  princi- 
ple, the  acquirement  of  a  prescriptive  right  has  come  to  be 
measured  by  the  statute  of  limitations  for  the  recovery  of  real 
property,  and  such  is  the  rule  in  this  state:  Kinney  on  Irriga- 
tion, sec.  295 ;  Dodge  v.  Harden,  7  Or.  456. 

3.  Plaintiff's  riparian  rights  have  been  invaded  by  the  di- 
version. This  suit  is  based  upon  that  idea,  and  there  can  be 
no  further  controversy  relative  thereto.  But  the  point  of  time 
when  the  invasion  commenced  so  as  to  set  the  statute  of  limita- 
tions running  is  yet  a  matter  of  inquiry.  To  render  the  enjoy- 
ment of  any  easement  exclusive  evidence  of  right,  it  must 
have  been  continued,  uninterrupted,  or  pacific  and  adverse; 
that  is,  under  a  claim  of  right,  with  the  implied  acquiescence 
of  the  owner :  3  Kent's  Commentaries,  434.  It  is  said  that  the 
rules  of  law  governing  the  acquisition  of  a  right  by  prescription 
in  a  case  where  it  is  to  run  ag-ainst  the  rights  of  a  riparian 
owner  are  similar  to  those  governing  where  the  prescription  is 
to  run  against  a  prior  appropriator :  Kinney  on  Irrigation,  sec. 
295.     In  Huston  ^i^  v.  Bybee,  17   Or.  140,   20   Pac.  51,   Mr. 
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Justice  Thayer  says:  "The  proof  must  establish  an  exclusive 
use  of  the  water  under  a  claim  to  so  use  if;  and  Mr.  Justice 
Fox,  in  Alta  Land  etc.  Co.  v.  Hancock,  85  Cal.  219,  223,  20  Am. 
St.  Eep.  217,  24  Pac.  645,  says:  "Actual  and  uninterrupted 
user,  however,  with  or  without  the  statutory  appropriation,  if 
adverse,  for  a  useful  purpose,  and  under  a  claim  of  right,  con- 
tinued for  the  period  prescribed  by  the  statute  of  limitations, 
gives  a  prescriptive  right  which  will  extinguish  the  rights  of 
a  riparian  appropriator.  Statutory  appropration,  therefore, 
is  not  necessary  to  prescription,  but  it  gives  to  one  who  seeks 
to  acquire  right  by  prescription  this  advantage:  That  it  gives 
the  prior  claimant  notice  that  his  user  is  adverse,  and  under 
claim  of  right,  and  sets  the  statute  in  motion  against  such  prior 
claimant."  So  the  court  say  in  Smith  v.  North  Canyon  Water 
Cro.,  16  Utah,  194,  52  Pac.  283,  286:  "The  right  of  the  de- 
fendant in  the  water  would  become  fixed  only  after  seven 
years'  continuous,  uninterrupted,  hostile,  notorious,  adverse  en- 
joyment; and,  to  have  been  adverse,  it  must  have  been  as- 
serted under  the  claim  of  title,  with  the  knowledge  and  acqui- 
escence of  the  person  having  the  prior  right,  and  must  have 
been  uninterrupted The  possession  must  have  been  ac- 
tual occupation,  open,  notorious,  hostile,  and  under  a  claim 
of  title  exclusive  of  any  other  right."  This  principle  has  been 
reaffirmed  by  the  same  court  in  Center  Creek  etc.  Co.  v. 
Lindsay,  21  Utah,  192,  60  Pac.  559,  the  language  there  em- 
ployed being  that  "the  possession  must  have  been  actual  occu- 
pation and  use.*'  The  adverse  holding  of  land  and  of  an  ease- 
ment constituting  the  use  of  water  are  exactly  parallel,  so  far 
fcs  the  similarity  of  the  property  will  admit  of  it.  As  to  land 
there  must  be  actual  occupancy,  but  the  condition  may  be  ful- 
filled either  by  pedis  possessio  or  constructively,  if  the  holding 
is  under  color  of  title.  Literally,  there  can  be  no  occupancy 
of  water.  There  may  be  a  use  of  it;  and  some  of  the  authori- 
ties above  cited  seem  to  indicate  that,  to  be  adverse,  the  use 
must  be  actual,  which  would  seem  to  imply  that  all  the  water 
must  have  been  put  to  a  beneficial  use  by  the  claimant  from 
2i8  the  inception  of  the  adverse  right.  The  manner  of  mak- 
ing a  prior  appropriation  in  this  state  is  now  well  understood. 
Three  elements  must  exist — an  intent  to  apply  the  same  to 
some  beneficial  use,  diversion,  and  an  actual  application  within 
a  reasonable  time  to  some  useful  industry:  Low  v.  Rizor,  25 
Or.  551,  37  Pac.  82.  If  the  appropriation  is  initiated  by 
notice,  and  there  is  a  diversion  within  a  reasonable  time,  and 
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application  to  a  beneficial  use  made?  within  a  reasonable  time 
alter  the  diversion,  it  will  be  deemed  to  have  been  made  as  of 
the  date  of  the  notice  given;  but,  if  there  is  no  notice,  it  will 
be  deemed  to  have  been  made  as  of  the  date  of  the  diversion: 
Nevada  Ditch  Co.  v.  Bennett,  30  Or.  59,  60  Am.  St.  Rep.  777, 
45  Pac.  4753.  In  such  a  case  there  is  only  cont^tructive  use  of 
the  water  until  actually  applied,  which  completes  the  appro- 
priation. It  was  said  in  the  case  last  cited  that  "all  rights 
acquired  prior  to  this  time,  at  whatsoever  step  in  the  process, 
amount  simply  to  a  claim  of  an  appropriation;  but  they  are 
none  the  less  rights  and  privileges  which  may  be  asserted  and 
maintained  a'-anst  all  persons  not  entitled  to  priority  in  rights 
and  privileges  of  like  nature." 

4.  Novy,  if  actual  diversion,  followed  within  a  reasonable 
time  by  application  and  actual  use,  is  sufficient  for  the  incep- 
tion of  a  valid  prior  appropriation,  why  is  it  not  sufficient  to- 
set  in  motion  the  statute  of  limitations?  The  rights  of  the 
prior  appropriator  or  riparian  owner  have  been  invaded,  and 
he  has  been  deprived  of  the  use  of  the  water,  for  which  he  has 
an  action  against  the  trespasser,  and  the  possession  passes  ab- 
solutely under  the  control  of  the  one  making  the  diversion. 
There  is  a  claim  of  right  arising  from  the  attempt  to  make  the 
appropriation,  so  that  this  essential  to  adverse  possession  is 
subserved.  The  otlier  essentials — that  it  must  be  open,  no- 
torious, exclusive,  and  continuous — are  not  incompatible  with 
this  kind  of  possession;  so  that  all  the  elements  of  the  statute 
to  make  it  efToctive  are  complied  with,  unless  it  be  that  the  use 
must  be  actual  in  the  exact  literal  sense  of  that  term.  But  we 
do  not  think  that  such  is  the  requirement  of  the  law.  If  there 
is  a  diversion,  followed  by  actual  and  exclusive  possession  and 
^^"  control,  such  as  will  constitute  an  invasion  of  prior  ac- 
quired rights,  with  the  intent  and  purpose  of  applying  the 
water  to  some  need  or  useful  purpose,  and  there  is  actual  ap- 
plication within  a  reosonable  time,  such  as  will  serve  to  com- 
plete a  valid  prior  appropriation,  there  is  such  a  user  as  will 
set  the  statute  of  limitations  in  motion,  and,  if  continued  for 
the  statutory  period,  will  confer  a  valid  title  to  the  easement. 
This  is  in  harmony  with  the  method  for  the  acquirement  of 
water  rights  by  prior  appropriation,  and  is  a  logical  deduction 
from  the  principles  by  which  they  are  sustained  and  upheld, 
and  would  seem  to  be  reasonalde  and  just. 

In  this  view  the  farmers  whom  the  defendant  represents  are 
entitled  to  so  much  of  the  water  as  they  are  now  employing  for 
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&  useful  purpose.  Most* of  it  was  so  employed  early  in  the  last 
decade,  and  has  been  continuous  to  the  present  time.  Several 
witnesses  state  that  about  the  same  quantity  of  water  flowed 
in  the  old  Lowe  ditch  as  is  now  being  carried  by  the  Allen 
ditch,  and  some  are  of  the  opinion  that  the  latter  carries  more 
by  a  fourth.  All  of  that  which  is  carried  seems  to  be  used,  but 
a  portion  is  being  sold  to  outside  parties,  as  we  have  seen.  The 
defendant  claims  two  thousand  four  hundred  inches,  but  the  evi- 
dence adduced  does  not  establish  its  title  to  this  amount. 
One  or  two  witnesses  testify  that  the  ditch,  a  short  distance 
below  the  headgate,  carries  to  the  depth  of  two  feet,  being  eight 
feet  or  more  in  width.  Mr.  Kimbrell,  one  of  the  plaintiff's 
witnesses,  a  surveyor  and  civil  engineer,  says  he  measured  the 
water  at  the  headgate,  and  that  it  was  one  foot  deep  by  seven 
and  one-half  feet  in  width.  The  measurement  was  taken  eight 
feet  below  the  head  gate.  But  he  further  states  that  the  water 
was  nearly  two  feet  in  depth  above  the  head  gate,  and  that 
there  must  have  been  one  foot  pressure.  This  is  the  most 
definite  statement  that  we  find  in  the  record  as  to  the  amount 
of  water  being  diverted.  An  orifice  seven  and  one-half  feet  by 
one  foot  with  a  six-inch  pressure  will  probably  pass  down  to 
the  defendant  about  the  amount  of  the  original  diversion, 
thus  giving  it  ten  hundred  and  eighty  miners'  inches,  as  un- 
derstood by  many  persons  of  practical  experience,  and  not 
more  than  that,  to  which  it  is  entitled. 

^^^  5.  Another  question  is  pressed,  which  is  that  the  holding 
has  not  been  continuous.  This  is  based  upon  the  testimony  of 
Hunt  and  Hamilton,  whereby  it  appears  that  in  1885  Hunt 
made  an  objection  to  the  defendant  taking  the  water  out  of 
the  river,  addressing  it  to  0.  Teel,  the  secretary  of  the  defend- 
ant company.  Teel  denies  that  any  such  objection  was  made; 
but,  whether  there  was  or  not,  it  was  not  of  such  a  nature  as  to 
break  the  continuity.  The  diversion  continued,  and  neither 
Teel  nor  the  company  acceded  to  the  demand,  or  paid  any  at- 
tention to  it,  but  proceeded  with  the  assertion  of  their  right 
and  the  exercise  of  authority  and  control  over  the  use  of  the 
water  diverted.  The  objection  amounted  to  nothing  more  than 
the  mere  denial  of  the  defendant's  right,  and  this  was  insuffi- 
cient. "Mere  denials  of  the  right,  complaints,  remonstrances, 
or  prohibitions  of  user,  unaccompanied  by  any  act  which  in 
the  law  would  amount  to  a  disturbance,  and  be  actionable  as 
such,  will  not  prevent  the  acquisition  of  a  right  by  prescrip- 
tion": Gould  on  Waters,  sec.  332;  Long  on  Irrigation,  sec.  91; 
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Oox  V.  Clough,  70  Cal.  345,  11  Pac.  732;  McGeorge  v.  Hoffman, 
133  Pa.  St.  381,  19  Atl.  413. 

6.  There  is  evidence  tending  to  show  that  for  a  while  in 
1892  and  1893  some  of  the  interested  parties,  represented  by 
defendant,  used  water  from  the  Columbia  Valley  ditch,  but 
this  was  not  a  recognition  by  them  of  any  r'ght  it  had  to  divert 
feuch  water.  They  used,  it  in  defiance  of  the  alleged  rights  of 
the  company,  and  because  it  had  in  the  construction  of  its 
ditch  interfered  with  the  regular  flow  of  the  water  in  their 
ditch.  It  may  have  been  that  for  a  while  all  the  water  claimed 
by  defendant  passed  into  the  big  ditch,  and  flowed  therein  for 
a  short  distance,  and  was  taken  up  again  by  the  claimants;  but 
these  circumstances  do  not  alter  the  case.  There  was  no  rec- 
ognition by  defendant  of  any  rights  antagonistic  to  its  claim, 
or  those  for  whom  it  is  the  agent  and  intermediary,  and  the 
controversy  was  not  such  as  to  break  the  continuity  of  its  hold- 
ing. 

We  have  not  considered  the  rights  of  any  of  the  parties 
whom  the  defendant  represents  as  riparian  owners.  Under 
''^^  the  pleadings,  as  they  have  come  to  us,  it  is  doubtful 
whether  such  a  question  could  be  properly  urged,  and  the  de- 
fendant's rights  are  dependent  entirely  upon  the  statute  of  limi- 
tations; but,  as  we  have  seen,  the  statute  has  run  in  its  favor, 
thus  giving  it  title  by  prescription  to  the  amount  of  water 
that  will  flow  through  an  aperture  seven  and  one-half  feet  by 
twelve  inches  under  a  six-inch  pressure,  and  the  decree  of  the 
court  will  be  that  defendant  be  enjoined  from  a  diversion  of 
any  larger  amount.  The  appellant  is  entitled  to  its  costs  and 
disbursements,  both  in  this  and  the  trial  court 

Modified. 


PRESCRIPTIVE  TITLE  TO  WATER. 
I.    General  Rule  as  to  Prescriptive  Title  to  Water. 

a.  As  to  Surface  Waters. 

b.  As  to  Percolating  Waters. 
n.    What  Statute  Controls. 

m.    By  and  Against  Wliom  Title  by  Adverse  Possession  may  be  As- 
serted. 

a.  The  Persons  Who  may  Assert  Prescriptive  Title. 

b.  Persons  Against  Whom  Prescription  may  be  Asserted. 

1.  The  Sovereign,  State,  or  Government. 

2.  Prior  Appropriators. 

3.  Lower  Riparian  Proprietors. 

4.  Upper  Appropriators  and  Riparian  Proprietors. 
IV.    Essentials  of  Title  by  Prescription. 

a.  Beneficial  Use. 

b.  Knowledge,  Notice,  and  Notoriety. 
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c.    Adverse  Use  or  Possession, 

1.  Claim  of  Right. 

2.  What  Use  is  Adverse. 

3.  Commencement  of. 

d.     Continuity  of  the  Adverse  Use. 

I.    General  Eule  as  to  Prescriptive  Title  to  Water. 

a.  As  to  Surface  Waters.— Whether  or  not  the  term  "prescrip- 
tion" is  technically  applicable  to  the  acquisition  of  title  to  water 
resulting  from  its  continuous  and  adverse  use,  there  is  at  least  no 
doubt  that  title  to  it  may  be  lost  by  one  person  and  gained  by  an- 
other through  such  use:  Union  Water  Co.  v.  Crary,  25  Cal.  504,  85 
Am.  Dec.  145;  Campbell  v.  West,  44  Cal,  646;  Cox  v.  Clough,  70  Cal. 
345,  11  Pac.  732;  Smith  v.  Green,  109  Cal.  228,  21  Pac.  422;  Fogarty 
v.  Fogarty,  129  Cal.  46,  61  Pac.  570;  Pillsbury  v.  Moore,  44  Me. 
154,  69  Am.  Dec.  91;  Society  v.  Morris  etc.  Co.,  1  N.  J.  Eq.  157,  21 
Am.  Dec.  41;  Campbell  v.  Smith,  8  N.  J.  L.  140,  14  Am.  Dec.  400; 
Coalter  v.  Hunter,  4  Eand.  58,  15  Am.  Dee.  726;  Baker  v.  Brown, 
55  Tex.  376.  The  word  "prescription"  is  usually  employed  in  con- 
nection with  this  change  of  title.  Thus  in  Stein  v.  Burden,  24  Ala. 
130,  60  Am.  Dec.  453,  it  is  said  that:  "The  uniform  and  uninter- 
rupted diversion  of  the  water  for  twenty  years  would  give  to  the 
defendant  in  error  a  title  by  prescription."  Where  the  claim  of  title 
to  the  use  of  a  stream  was  based  on  adverse  enjoyment,  the  court 
answered:  "To  acquire  title  in  this  manner,  it  is  necessary  that  the 
enjoyment  or  prescription  should  have  continued  for  a  period  cor- 
responding to  that  fixed  by  the  statute  of  limitations  as  a  bar  to 
an  entry  on  land":  Crandall  v.  Woods,  8  Cal.  136;  Alta  etc.  Co.  v. 
Hancock,  85  Cal.  219,  20  Am.  St.  Bep.  217,  24  Pac.  645;  Spargur  v. 
Heard,  90  Cal.  221,  27  Pac.  198;  Oregon  etc.  Co.  v.  Allen  etc.  Co., 
41  Or.  209,  69  Pac.  455,  ante,  p.  701,  and  note;  Cape  v.  Thompson, 
21  Tex.  Civ.  App,  681,  53  S.  W.  368.  Differences  between  the  applica- 
tion of  the  doctrine  of  prescription  or  adverse  possession  to  water 
and  its  application  to  lands  and  other  prpperty  arise  solely  from  the 
nature  of  the  title  to  water  or  to  its  use,  and  to  the  consequent  fact 
that  a  person  himself  entitled  to  such  use  may  not  be  damnified  un- 
der certain  circumstances  by  its  use  by  another  not  entitled  thereto, 
and  may  hence  have  no  right  of  action  against  him,  and  therefore 
may  not  be  held  barred  by  delay  in  proceeding  to  commence  an  ac- 
tion which,  if  commenced,  he  could  not  maintain. 

"b.  As  to  Percolating  Waters. — ^Percolating  waters  are  regarded  as 
part  of  the  lands  in  which  they  may  be  found,  and  the  title  to  them 
while  there  is  not  affected  otherwise  than  by  affecting  the  title  to 
such  land.  It  is  true  that  the  owner  of  land  may  by  a  well,  reservoir, 
or  other  excavation  cause  the  waters  percolating  through  his  neigh- 
bor's land  to  gather  or  flow  into  such  excavation,  and  may  there 
make  use  of  them  so  that  they  promote  his  convenience  or  add  to 
the  value  of  his  land,  and  after  such  use  is  continued  for  a  period 
greater   than  that  prescribed    by    any   statute    of    limitations,   the 
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neighbor  may,  by  gome  excavation  or  other  work  on  his  land,  im- 
pair or  wholly  prevent  the  flow  of  such  water,  and  then  the  claim 
may  be  made  that  he  has  by  prescription  lost  the  right  to  do  so. 
This  claim,  whenever  presented,  has  been  denied:  Roath  v.  DriseoU, 
20  Conn.  533,  52  Am.  Dec.  352;  Lybe's  Appeal,  106  Pa.  St.  626,  51 
Am.  Rep.  542;  Wheedock  v.  Jacobs,  70  Vt.  162,  67  Am.  St.  Rep.  659, 
40  Atl.  41.  Perhaps  the  reasons  for  such  denial  have  nowhere  been 
better  expressed  than  in  Roath  v.  Driscoll,  20  Conn.  533,  52  Am.  Dec. 
352,  wherein  the  court  said:  "The  case,  when  viewed  most  favorably 
for  the  plaintiffs,  is  simply  this:  Have  fhey,  by  mere  occupancy, 
acquired  an  advantage  over  the  defendant  in  the  use  of  this  water? 
Or,  in  other  words,  can  one  of  two  adjoining  proprietors,  by  first 
opening  a  watering  place,  prevent  other  persons  from  doing  the 
same  on  their  own  land,  though  by  so  doing  water  is  prevented  from 
percolating  the  land  so  as  to  supply  the  first-made  reservoir?  We 
have  already  said  that  this  case  does  not  involve  a  right  acquired 
by  artificial  use  for  fifteen  years;  but  in  the  following  reasons  it 
will  appear  that,  as  to  adjoining  proprietors  who  open  the  earth 
for  reservoirs  of  water,  this  distinction  is  not  the  rule;  for  noth- 
ing is  gained  by  a  mere  continued  preoccupancy  of  water  under  the 
surface.  "Why  should  any  advantage  be  gained  by  preoccupancy! 
Each  owner  has  an  equal  and  complete  right  to  the  use  of  his  land 
and  to  the  water  which  is  in  it.  Water,  combined  with  the  earth,  or 
passing  through  it,  by  percolation,  or  by  filtration,  or  by  chemical 
attraction,  has  no  distinctive  character  of  ownership  from  the  earth 
itself;  not  more  than  the  metallic  oxides  of  which  the  earth  is 
composed.  Water,  whether  moving  or  motionless  in  the  earth,  is  not, 
in  the  eye  of  the  law,  distinct  from  the  earth.  The  laws  of  its  exist- 
ence and  progress  while  there  are  not  uniform,  and  cannot  be  known 
or  regulated.  It  rises  to  great  heights,  and  moves  collaterally,  by 
influences  beyond  our  apprehension.  These  influences  are  so  secret, 
changeable,  and  uncontrollable,  we  cannot  subject  them  to  the  regu- 
lations of  law,  nor  build  upon  them  a  system  of  rules,  as  has  been 
dene  with  streams  upon  the  surface.  Priority  of  enjoyment  does 
not,  in  like  cases,  abridge  the  natural  rights  of  adjoining  proprie- 
tors." 

II.    What  Statute  Controls. 

In  none  of  the  cases  coming  within  our  observation  was  any  stat- 
ute relied  upon  specially  directed  to  water  or  water  rights.  Water 
is,  however,  usually,  but  not  universally,  an  incident  of  land  or  of 
its  use,  or,  in  other  words,  is  claimed  for  the  benefit  of  land,  or 
its  diversion  is  objected  to  by  one  whose  lands  may  be  dinunisiicd 
in  value  thereby.  Nevertheless,  it  is  not  difficult  to  imagine  a  case 
in  which  one  party  may  insist  that  he  has  acquired,  and  that  his  ad- 
versary has  lost,  the  right  to  the  use  of  the  water,  though  neither 
claims  any  land,  or  the  right  to  the  use  of  water  aa  appurtenant  to 
any  land,  or  that  any  land  has  been  or  will  be  injured   by  its  con- 
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tinued  diversion  or  appropriation.  Notwithstanding  this,  for  the 
purpose  of  the  statute  of  limitations,  it  has  always  been  considered, 
80  far  as  we  are  aware,  that  the  statute  controlling  the  acquisition 
of  title  to  water  based  upon  its  adverse  possession  was  the  statute 
of  limitations  applicable  to  actions  to  recover  the  possession  of  real 
property,  and  hence  that  the  right  to  water  might  be  acquired  by 
its  adverse  use  for  the  period  required  to  acquire  title  to  real  prop- 
erty by  adverse  possession,  and  that  no  shorter  period  would  suffice 
to  create  any  presumption  of  abandonment:  Crandall  v.  Woods,  8 
€al.  136;  Union  Water  Co.  v.  Crary,  25  Cal.  508,  85  Am.  Dec.  145; 
American  Co.  v.  Bradford,  27  Cal.  360;  Dodge  v.  Harden,  7  Or.  456; 
Wimer  v.  Simmons,  27  Or.  1,  50  Am.  St.  Eep.  685,  39  Pac.  6. 

in.    By  and  Against  Whom  Title  by  Adverse  Possession  may  be 

Asserted. 

a.  The  Persons  Who  may  Assert  Prescriptive  Title  to  water  do 
not  need  any  extended  consideration,  for  doubtless  every  person, 
whether  natural  or  artificial,  who  may  acquire  title  by  grant  may 
also  acquire  it  by  adverse  possession,  and,  having  so  acquired,  may 
assert  it  either  as  a  defense  or  a  cause  of  action.  It  is  here,  how- 
ever, worthy  of  observation  that  the  right  to  the  use  of  the  water 
is  usually  claimed  as  an  incident  or  appurtenant  to  certain  land, 
and  where  this  is  the  case,  it  is  not  essential  that  the  claimant 
should  personally  have  been  in  adverse  possession  for  the  period 
prescribed  by  the  statute  for  barring  actions  for  the  recovery  of  real 
property,  or  that  he  should  be  the  grantee  in  any  writing  expressly 
purporting  to  convey  any  right  in  or  to  the  use  of  the  water,  for 
if  it  has  been  used  upon  and  for  the  benefit  of  certain  land  for  the 
time  required  to  create  a  prescriptive  title,  such  title  vests  in  every 
subsequent  owner  of  the  land,  and  though  none  of  them  may  have 
used  the  water  for  the  required  period,  the  different  periods  in  which 
all  may  have  so  used  it  may  be  tacked  together  to  complete  the  time 
required  to  cieate  a  prescriptive  title:  Oregon  etc.  Co.  v.  Allen  etc. 
Co.,  41  Or.  209,  ante,  p.  701,  69  Fac.  455.  If,  on  the  other  hand, 
the  persons  using  the  water  do  not  in  some  way  connect  themselves 
with  the  prior  users,  the  use  by  the  latter,  however  long  continued, 
cannot  be  considered  in  support  of  the  claim  by  prescription,  and 
the  use  or  possession  of  the  water  by  the  persons  last  in  use  of  it 
must  be  treated  as  the  inception  of  their  rights:  Union  etc.  Co.  v. 
Dangberg,  81  Fed.  73. 

b.  Persons  Against  Whom  Prescription  may  be  Asserted. 
1.  The  Sovereign  State  or  Government.— The  persons  against 
whom  prescriptive  title  to  water  may  be  asserted  must  be  ascer- 
tained by  consulting  the  statute  of  limitations  applicable  to  actions 
involving  the  title  to  real  property.  The  exceptions  prevailing  in 
•other  cases  must  be  recognized  in  actions  for  the  recovery  of,  or  to 
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determine  title  to,  water.  Thus  it  is  a  rule  universally  admitted, 
that  the  sovereign  is  not  bound  by  the  statute  of  limitations,  unless 
expressly  named  therein,  and  hence  that  title  by  prescription  cannot 
be  created  either  against  the  United  States  or  the  state.  This  rule 
applies  when  prescriptive  title  to  water  is  claimed:  Mathews  v.  Fer- 
Tea,  45  Cal.  51;  Wilkins  v.  McCue,  46  Cal.  656.  "The  general  gov- 
ernment is  not  subject  to  the  jurisdiction  of  the  state,  and  the  lat- 
ter is  without  power  to  prescribe  the  time  within  which  the  United 
States  shall  assert  its  rights  in  order  to  preserve  them,  and  it  must 
be  regarded  as  settled  that  the  statute  of  limitations  of  the  state 
docs  not  apply  to  the  government  of  the  United  States,  and,  as  a 
■consequence,  that  there  can  be  no  adverse  possession  of  land  under 
«uch  a  law,  or  adverse  user  of  water,  to  the  natural  flow  of  which 
such  land  is  entitled,  while  the  title  remains  in  the  United  States": 
Jatunn  v.  Smith,  95  Cal.  154,  30  Pae.  200;  United  States  v.  Thomp- 
son, 98  U.  S.  488;  Steele  v.  United  States,  113  U.  S.  135,  5  Sup.  Ct. 
Eep.  396;  Shuffleton  v.  Nelson,  2  Saw.  540,  Fed.  Gas.  No.  12,822. 

Generally,  where  title  is  acquired  under  the  United  States,  the 
statute  of  limitations  does  not  commence  to  run  against  its  patentee 
until  the  issuing  of  the  patent,  and  this  rule  operates  against  per- 
sons claiming  to  have  acquired  by  adverse  possession  the  right  to 
the  use  of  water  flowing  from  or  over  the  land  patented:  Jj'remont 
V.  Seals,  18  Cal.  433;  Nessler  v.  Bigelow,  60  Cal.  98;  Gibson  v.  Chou- 
teau, 13  Wall.  92.  If,  however,  the  title  to  lands  may  be  regarded 
as  granted  by  an  act  of  Congress,  so  that  the  issuing  of  a  patent, 
while  authorized,  is  not  indispensable,  perhaps  the  statute  of  limi- 
tations may  be  regarded  as  operating  against  the  donee  from  the 
date  of  his  grant,  and  if  so,  the  issuing  of  the  patent  to  him  does 
not  create  a  new  cause  of  action  in  his  favor,  nor  prevent  the  com- 
mencement, or  interrupt  the  running,  of  the  statute  of  limitation* 
in  favor  of  an  adverse  user  of  water:  Jatunn  v.  Smith,  95  Cal.  154, 
30  Pac.  200;  Southern  R.  R.  Go.  v.  Whittaker,  109  CaL  268,  41  Pac. 
1083;  Wood  v,  Etiwanda  etc.  Co.,  122  Cal.  152,  64  Pae.  726;  United 
States  v.  Thompson,  98  U.  S,  488;  Steele  v.  United  States,  113  U,  S. 
135,  5  Sup.  Ct.  Rep.  396;  Shufileton  v.  Nelson,  2  fc^aw.  540,  l-'ed.  Gas. 
No.  12,822. 

Though  the  state,  equally  with  the  national  government,  is  not 
bound  by  a  statute  of  limitations  unless  expressly  named  therein, 
yet  it  may  be  so  named,  or  otherwise  express  its  consent  thereto. 
If  so,  it  is  bound  by  the  statute,  and  may,  when  the  statute  is  ap- 
plicable thereto,  lose  by  prescription  its  right  in  public  waters. 
Thus,  in  discussing  this  subject,  the  supreme  judicial  court  of  Massa- 
chusetts said:  "The  rule  of  the  common  law  was  expressed  by  the 
maxim,  'Nullum  terapus  occurit  regi.'  There  was  no  statute  of  Umi- 
tationa  against  the  sovereign  power,  and  prescription  did  not  run 
against  the  king.  This  rule  has  been  generally  recognized  by  the 
American  states,  and  it  has  been  held  that  statutes  of  limitation 
are  not  applicable  to  suits  brought  by  a  state,  unless  they  are  made 
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applicable  to  them  in  teiros:  Staughton  v.  Baker,  4  Mass.  522,  528,. 
3  Am.  Dec.  236;  Commonwealth  v.  Hutchinson,  10  Pa.  St.  466;  Bag- 
ley  V.  Wallace,   16   Serg.   &   R.   245;   State   v.  Joiner,   23   Miss.   500; 
Brinsfield  v.  Carter,  2  Ga.  143;   jDes  Moines  v.  Harker,  34  Iowa,  84; 
People  V.   Gilbert,   18   Johns.   227;    Cincinnati   v.   Evans,    5   Ohio   St. 
594.     The  statute  of  9  George  III,  chapter  16,  changed  the  law  in 
England,   and    extended    the    statute    of   limitations    to   real    actions 
brought  by  the  king.     Since  the  passage   of  that   act,  prescription 
has  been   pleadable   there   against   the   sovereign.     The   rule   of   the 
common  law  prevailed  in  Massachusetts  until  the  enactment  of  the 
Revised  Statutes  in  1835,  when,  by  section  12  of  chapter  119,  the 
statute  of  limitations  of  real  actions  was  made  applicable  to  suits 
brought   by  or  in  behalf  of  the  commonwealth.     This  section,  with 
slight    amendments,    now    appears   in    the    Public    Statutes,    chapter 
196,  section  11.     Under  this  statute,  a  title  by  disseisin  may  be  ac- 
quired  against   the   commonwealth    as  readily  as  against  a  private 
person,  and,  by  analogy,  there  Seems  to  be  no  good  reason  why  pre- 
scriptive  rights   in   the   real   estate   of   the    commonwealth    may   not 
also   be   acquired.     Although   the   adjudications    on   this    subject   are 
not  numerous,  there  are  many  cases  which   seem   to   recognize  the 
possibility  of  acquiring  such  rights.     It  has  Several  times  been  held, 
not  only  that  the  title  of  a  private  owner  of  flats  may  be  devested 
by  disseisin,  but  t"hat  the  right  of  the  public  to  use  the  water  over 
the  flats  for   navigation,   boating,   and   fishing   may   in  like   manner 
be   devested  by  long  continued  adverse  use:   Nichols  v.  Boston,   98 
Mass.   39,   93   Am.   Doc.   132;    Tufts  v.   Charlestown,   117    Mass.   401; 
Eastern  R.  R.  v.  Allen,  135  Mass.  13.     Other  cases  assume  that  this 
is   so:    Lakeman   v.   Burnham,   7   Gray,   437;    Tappan  v.   Burnham,   8 
Allen,  65.     It  may  be  said  that  the  cases  in  relation  to  the  acquisi- 
tion of  public  rights  in  flats  by  prescription  do  not  show  that  simi- 
lar rights  can  be  acquired  in  great  ponds,  because  the  rights  of  the 
public  in  the  waters  over  flats  are  subordinate  to  the  right  of  the 
private  owner  reasonably  to  improve  his  land  by  excluding  the  pub- 
lie  and  building  upon  it,  while  in  great  ponds  there  is  no  private 
ownership.     But  if  prescription  will  run  against  the  public,  it  may 
avail  to  shut  off  public  rights  in  great  ponds  as  well  as  anywhere 
else.     In  Nichols  v.  Boston,  98  Mass.  39,  93  Am.  Dec.  132,  the  rights 
acquired  by  prescription  did  not  depend  on  the  peculiarities  of  pri- 
vate   ownership    in    flats.     They    extended    below    low-water    mark^ 
where  the  sole  ownership  and  control  was  in  the  commonwealth  for 
the   benefit   of   the  public.     In   Hittinger   v.    Eames,   121   Mass.    539, 
the  plaintiff  claimed  by  prescription  the  right  to  prevent  the  public 
from   cutting  ice  on   a   great   pond.     Although   it   was  decided   that 
he  did  not  show  such  a  use  as  to   establish  his  claim,  the  opinion 
assumed  without  question  that  rights  in  great  ponds  could   be  ac- 
quired against  the  public  by  prescription,  as  well  as  by  grant  from 
the   legislature.     Other    cases   in   which   the    court   seem    to    assume 
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that  rights  adverse  to  the  public  may  be  acquired  in  great  ponds 
by  prescription  are  Cowell  v.  Thayer,  5  Met.  253,  38  Am.  JL»ec.  400, 
Cummings  v.  Barrett,  10  Gush.  186,  West  Koxoury  v.  Stoddard,  V 
Allen,  158,  170,  171,  and  Tudor  v.  Cambridge  Water  Works,  1  Allen, 
164":  Attorney  General  v.  Kevere  etc.  Co.,  152  Mass.  444,  25  JN.  t:,. 
605. 

2.  Prior  Approprlators. — The  person  againsft  whom  prescriptive 
title  is  sought  to  be  asserted  must  necessarily  be  one  who  claims 
as  an  appropriator  or  who  claims  water  as  appurtenant  to  or  inci- 
dent to  the  use  of  his  land.  It  is  not  material  what  is  the  source  of 
his  right,  for  if  it  has  been  invaded,  it  may  be  lost  by  prescription. 
If  he  is  an  appropriator,  it  will  generally  b©  more  easy  than  in  the 
case  of  a  riparian  owner  to  determine  whether  the  use  made  of  the 
water  is  an  infringement  of  his  rights.  If  so,  it  may  result  in  their 
loss  if  sufficiently  long  continued:  Union  Water  Co.  v.  Crary,  25  Cal. 
504,  85  Am.  Dec.  145;  Davis  v.  Gale,  32  Cal.  26,  91  Am.  Dec.  554; 
Brossard  v.  Morgan,  7  Idaho,  211,  61  Pac.  1031. 

3.  Lower  Riparian  Proprietors. — Whether  a  riparian  owner  may  by 
prescription  lose  his  right  to  the  water  flowing  through  his  land  de- 
pends solely  on  the  question  of  whether  such  use  is  an  infringement 
of  his  rights.  If  the  water  is  taken  out  before  reaching  his  land, 
and  is  not  returned  thereto,  there  can  be  no  doubt  that  this  diver- 
sion, though  not  necessarily  injurious  to  him,  may  be  so,  and  if  it 
is,  that  a  prescriptive  right  may  be  created  against  him  in  favor 
either  of  an  appropriator  or  of  an  upper  riparian  proprietor:  Alta 
etc.  Co.  V.  Hancock,  85  Cal.  219,  20  Am.  St.  Rep.  217,  24  Pac.  645; 
Olney  v.  Fenner,  2  R.  I.  211,  57  Am.  Dec.  711. 

4.  Upper  Appropriators  and  Riparian  Proprietors.— After  water 
passes  the  lands  of  a  riparian  proprietor,  he  has  no  further  right  to 
its  use,  and  nothing  which  can  be  done  to  or  with  it  would  seem 
to  concern  him  or  to  require  any  action  on  his  part.  It  is  true  that 
some  person,  either  as  appropriator  or  a  lower  riparian  proprietor, 
may  use,  and  claim  to  bo  entitled  to  use,  the  whole  of  the  water, 
and  that  the  upper  proprietor  has  no  right  to  the  use  of  it,  or  any 
part  thereof,  for  the  purpose  of  irrigation  or  otherwise.  In  some  of 
the  states  a  suit  could  probably  be  maintained  for  the  purpose  of 
determining  this  adverse  claim,  but  it  has  never,  so  far  as  we  can 
ascertain,  been  held  that  the  upper  proprietor  was  under  any  obli- 
gation to  bring  such  suit  as  long  as  his  rights  were  not  interfered 
with.  If  the  water  is  permitted  to  flow  through  his  land  without 
any  impairment  of  his  riparian  rights,  nothing  that  can  bo  done 
with  it  by  another  afterward  can  prejudice  the  upper  proprietor. 
Hence,  his  inaction  cannot  create  any  inference  that  he  intends  to 
abandon  any  right  he  may  have,  nor  can  it  be  regarded  as  an  en- 
couragement to  the  appropriator  or  user  to  proceed  in  his  course  of 
to  make  the  expenditures  which  it  may  necessitate.  It,  therefore, 
does  not  give  any  right  to   him  either   by  prescription  or  estoppel 
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■which  will  prevent  the  upper  proprietor,  whenever  he  sees  proper,, 
from  making  such  use  of  the  water  while  on  his  land  as  he  would 
be  entitled  to  had  no  use  ever  been  made  of  it  at  some  point  farther 
down  the  stream:  Hanson  v.  MeCue,  42  Cal.  305,  10  Am.  Kep.  299; 
Anaheim  etc.  Co.  v.  Semi-Tropic  etc.  Co.,  64  Cal.  192,  60  Fac.  623; 
Lakeside  etc.  Co.  v.  Crane,  80  Cal.  181,  22  Pac.  76;  Alta  etc.  Co. 
V.  Hancock,  85  Cal.  219,  20  Am.  St.  Rep.  217,  24  Pac.  645;  Bath- 
gate v.  Irvine,  126  Cal.  135,  77  Am.  St.  Eep.  158,  58  Pac.  442;  Walker 
v.  Lillinggton,  137  Cal.  401,  70  Pac.  282;  Crawford  Co.  v.  Hathaway 
(Neb.),  93  N.  W.  781;  Mud  Creek  etc.  Co.  v.  Vivian,  74  Tex.  170^ 
11  S.  W.  1078.  Before  one  can  acquire  a  right  to  the  doing  of 
an  act  in  which  another,  so  acquiesces,  the  act  itself  must  amount 
to  an  invasion  of  that  other's  rights,  and  the  doing  must  either 
have  been  so  long  continued  as  that  a  prescriptive  claim  can  be 
supported  upon  the  theory  that  the  acquiescence  presupposes  a  grant, 
or  under  Such  circumstances  as  will  raise  an  estoppel  against  the 
objecting  party.  But,  as  the  upper  riparian  proprietor's  right  to 
object  to  any  use  or  diversion  of  the  water  below  ceased  when  it 
flowed  past  his  boundary,  any  such  use  could  not  work  an  invasion 
of  his  rights,  and  he  was  not  called  upon  to  protest  against  it:  Har- 
grave  v.  Cook,  108  Cal.  72,  41  Pae.  18.  It  is  not  material  that  the 
lower  riparian  proprietor  also  claims  as  an  appropriator,  and  that 
the  upper  proprietor  knows  of  this  claim,  and  also  that  under  it  all 
the  waters  of  the  stream,  after  passing  his  land,  are  diverted  and 
used,  and  that  large  sums  of  money  are  being  expended  in  tbe  con- 
struction of  ditches  and  lines  of  pipe:  Bathgate  v.  Irvine,  126  Cal. 
135,  77  Am.  St.  Rep.  158,  56  Pac.  442. 

It  must  be  remembered  that  the  exemption  of  the  upper  riparian 
proprietor  from  the  operation  of  the  law  of  prescription  in  favor  of 
one  who  has  appropriated  or  used  the  waters  of  a  stream  does  not 
rest  on  any  personal  or  other  immunity  of  the  upper  proprietor  from 
the  effect  of  the  general  rules  of  law,  but  upon  the  general  fact 
that  no  right  of  his  has  been  impaired.  If  his  ownership  of  the 
water,  like  that  of  the  land  through  which  it  flows,  were  absolute  m 
the  sense  that  he  had  no  right  to  object  to  any  use  of  it  if  made 
by  another,  whether  he  himself  wished  to  use  it  or  not,  the  rule 
would  be  different,  but  a  riparian  proprietor  has  no  property  in  the 
water,  but  merely  the  right  to  have  it  flow  through  his  land,  and 
to  use  it  for  certain  purposes  and  to  a  limited  extent.  When  it  so 
flows,  and  he  either  does  not  wish  to  use  it  or  makes  such  use  of 
it  as  he  desires,  no  use  which  can  afterward  be  made  of  it  by  an- 
other can  be  regarded  as  adverse.  It  is  true  another  may  make  a 
claim  of  right,  either  with  respect  to  the  water  or  to  the  land  itself, 
which  the  land  owner  might,  if  he  choose,  have  decided  in  a  suit  ta 
determine  the  conflicting  claims  of  title,  but  no  one  would  contend 
that  he  could  lose  the  right  to  the  land  itself  by  failing  to  bring 
such   a   suit;   and  if   so,   there  is.  no   reason   why   the  like   inaction 
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should  have  any  different  result  as  against  hia  right  in  the  water. 

An  appropriator  of  water,  after  it  passes  beyond  hig  control,  has^ 
like  a  riparian  owner  after  it  leaves  his  land,  no  interest  in  or 
right  of  control  over  it.  If  the  appropriator  allows  the  water  or 
some  portion  of  it  to  return  to  the  stream  or  to  escape  in  any  other 
manner,  he  has  no  cause  of  action  against  another  who  afterward 
obtains  control  over  and  uses  it.  Nor  does  such  other,  by  such  us© 
or  control,  however  long  continued,  acquire  any  prescriptive  right^ 
or  any  right  by  estoppel,  as  against  the  first  appropriator  which  wili 
prevent  the  latter  from  thereafter  making  such  use  of  the  waters 
appropriated  by  him  as  that  they  will  not  returii  to  such  stream  or 
run  away  as  waste  water.  The  right  of  the  second  user  can  never 
amount  to  anything  more  than  a  mere  privilege  or  right  to  the  use 
of  waste  water,  and  must  always  be  secondary  and  subordinate  to 
the  right  of  the  first  appropriator,  and  subject  to  be  determined  by 
his  action  at  any  time:  Woolman  v.  Garringer,  1  Mont.  535;  Wimer 
V.  Simmons,  27  Or.  1,  50  Am.  St.  Eep.  685,  39  Pac.  6. 

IV.    Essentials  of  Title  by  Prescription. 

a.  Beneficial  Use. — In  describing  the  elements  necessary  to  create 
title  by  prescription  in  water,  the  courts,  in  their  opinions,  have 
often  employed  superfluous  or  misleading  language.  Thus,  in  Smith 
V.  North  Canyon  etc.  Co.,  16  Utah,  194,  52  Pac.  283,  it  is  said  that 
"the  right  of  the  defendant  in  the  water  would  "become  fixed  only 
after  seven  years'  continuous,  uninterrupted,  hostile,  notorious,  ad- 
verse enjoyment;  and  to  have  been  adverse  it  must  have  been  as- 
serted under  a  claim  of  title  with  the  knowledge  and  acquiescence  of 
the  person  having  the  prior  right,  and  must  have  been  uninterrupted. 
To  be  adverse,  it  must  have  been  accompanied  by  all  the  elements 
required  to  make  out  such  adverse  possession;  the  possession  must 
have  been  actual  occupation,  open,  notorious,  hostile,  and  under  a 
claim  of  title  exclusive  of  any  other  right,  continuous  and  uninter- 
rupted for  the  period  of  seven  years.  The  use  must  also  have  been 
open  as  of  right,  and  also  peaceable;  for,  if  there  is  any  act  done 
by  the  owner  that  acts  as  an  interruption,  however  slight,  it  prevents 
the  acquisition  of  the  right  by  such  use."  This  language  was  reiter- 
ated in  Center  Creek  etc.  Co.  v.  Lindsay,  21  iJtah,  192,  60  Pac.  559, 
and  yet,  in  so  far  as  it  implies  any  notoriety  other  than  that  re- 
sulting from  being  visible  to  ordinary  inspection,  or  that  there  must 
be  any  actual  knowledge  or  acquiescence  on  the  part  of  the  person 
whose  right  is  to  be  affected,  it  is  misleading.  In  Alta  etc.  Co.  v. 
Hancock,  85  Cal.  219,  20  Am.  St.  Eep.  217,  24  Pac.  645,  quoted  with 
apparent  approval  in  the  principal  case,  it  was  said  that  "actual 
and  uninterrupted  user,  with  or  without  the  statutory  appropriation, 
if  adverse,  for  a  useful  purpose,  and  under  a  claim  of  right  con- 
tinued for  the  period  prescribed  by  the  statute  of  limitations,  gives 
a  prescriptive  right  which  will  extinguish  the  right  of  the  riparian 
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proprietor."  The  principal  case  also,  though  the  point  was  not  in- 
volved, seems  to  concede  ' '  that  to  be  adverse  the  use  must  be  actual, 
which  would  seem  to  imply  that  all  the  water  must  have  been  put 
to  a  beneficial  use  by  the  claimant  from  the  inception  of  the  ad- 
verse right."  Where  the  title  to  water  is  dependent  on  appropria- 
tion, it  must,  no  doubt,  haV©  been  for  some  beneficial  use,  but  if 
the  title  i3  dependent  on  prescription,  the  necessity  of  this  use  is 
by  no  means  so  clear.  All,  however,  that  need  be  said  upon  this 
subject  is  that  it  has  not  yet  been  judicially  determined,  and  it  will 
probably  be  long  before  any  necessity  for  its  determination  arises. 

b.  Knowledge,  Notice,  and  Notoriety.— The  language  employed  in 
tnany  of  the  decisions  warrants  the  conclusion  that  the  use  or  pos- 
session upon  which  title  by  prescription  may  be  founded  must,  in  ad- 
dition to  being  adverse,  be  notorious,  or  that  the  party  to  be  af- 
fected must  have  notice  of  it.  It  is  certainly  true  that  it  cannot 
be  secret,  surreptitious,  or  such  that  the  person  whose  rights  are  to 
■be  affected,  though  reasonably  attentive  to  his  property  and  inter- 
■ests,  might  remain  in  ignorance  of  it:  Ball  v.  Kehl,  95  Cal.  606,  30 
Pac.  780.  "The  title  derived  or  forfeited  by  possession  comes  from 
the  fact  of  actual  adverse  and  notorious  possession,  and  not  from 
notice  of  it  to  the  adverse  party":  Close  v.  Samm,  27  Iowa,  510.  Mo- 
toriety  is  often  spoken  of  as  an  element  necessary  to  ripen  adverse 
possession  into  a  right  by  prescription.  By  this  nothing  more  is 
meant  than  that  the  possession  should  be  open,  visible,  and  "so  no- 
torious that  the  owner  may  be  presumed  to  have  knowledge  that  it 
is  adverse":  Morse  v.  Williams,  62  Me.  445.  "The  rule  to  be  de- 
duced from  the  caaes  is,  that  the  statute  proceeds  upon  the  ground 
that  there  has  been  an  acquiescence  on  the  part  of  the  owner  of  the 
land  in  a  claim  which,  on  the  part  of  the  disseisor,  was  intended  to 
be  hostile,  and  in  fact  is  hostile,  to  his  interests;  and  obviously,  it 
must  appear  that  the  possession  or  use  which  is  claimed  to  be  ad- 
verse was  such  that  the  owner  knew,  or  might  have  known,  that  the 
•disseisor  intends  to  make  title  tinder  it.  The  doctrine  of  prescrip- 
-tion,  being  based  upon  an  analogy  with  the  statutes  of  limitation, 
depends  upon  the  same  principles,  and  consequently,  the  rules  by 
-which  the  question  whether  a  right  to  an  incorporeal  hereditament 
has  been  acquired  is  to  be  solved,  as  stated  in  the  books,  in  con- 
formity with  the  rules  by  which  the  question  whether  the  possession 
of  a  corporeal  hereditament  is  adverse  is  determined.  The  user  must 
be  adverse,  and  not  by  sufferance.  It  must  be  contrary  to  the  in- 
terests of  the  owner,  and  under  a  claim  of  right  against  the  true 
owner,  and  by  his  acquiescence,  he  knowing  of  such  use  and  not 
objecting  thereto,  and  the  user  must  be  of  such  a  nature  as  to  afford 
an  indication  to  the  owner  that  a  right  is  to  be  claimed  against 
him":  Cobb  v.  Davenport,  32  N.  J.  L.  369.  The  court  of  appeals  of 
New  York,  while  employing  language  in  substantial  harmony  with 
that  just  quoted,  when  it  came  to  apply  it  to  the  question  whether 
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the  right  to  flood  lands  had  been  established  by  prescription,  said: 
"But,  on  the  other  hand,  it  may  be  well  asked  what  manifestation 
of  claim  could  the  defendant  employ  other  than  the  very  act  of 
which  the  plaintiff  complains— the  overflowing  of  a  portion  of  his 
land  so  as  to  render  it  useless  for  cultivation  or  any  other  agricul- 
tural use.  Or,  if  there  were  any  other  method  in  which  his  a<lverse 
claim  could  be  indicated  other  than  the  express  verbal  assertion  of 
it,  could  any  be  more  effectual  for  the  purpose  of  inducing  the  plain- 
tiff to  assert  his  rights  than  the  continued  overflow  of  his  lands  for 
three  and  twenty  years.  It  was' in  its  very  nature  hostile  to  the 
rights  of  the  plaintiff;  it  was  an  open  and  constant  injury  to  him. 
The  user  was  plainly  wrongful- -an  invasion  of  his  rights  for  which 
he  was  entitled  at  any  time  within  the  twenty  years  to  recover  dam- 
ages. An  action  for  this  purpose  will  be  a  sufficient  vindication  of 
the  plaintiff's  title  even  if  he  recover  only  nominal  damages,  and 
would  remove  every  pretext  for  presuming  a  grant.  In  Parker  v. 
Foote,  19  Wend.  309,  which  was  an  action  for  stopping  lights  in  a 
dwelling-house,  it  was  held,  and  clearly  upon  authority,  if  the  user 
is  wrongful — if  it  is  a  usurpation  to  any  extent  upon  the  rights  of 
another,  it  is  of  itself  adverse,  and  if  adverse  for  twenty  years,  a 
reasonable  foundation  is  laid  for  presuming  a  grant.  This  was  the 
substance  of  the  judge's  charge  in  the  present  case;  and,  as  the 
plaintiff  adduced  no  proof  to  show  that  the  use  was  by  his  leave  and 
favor,  it  was  not  necessary  that  it  should  be  left  to  the  jury  to  find 
an  express  and  positive  adverse  use":  Hammond  v.  Zehner,  21  M. 
Y.  118. 

In  criticising  a  finding  of  a  trial  court  "that  neither  the  plain- 
tiff nor  his  grantors  had  open,  notorious,  adverse  use  of  said  water 
for  the  period  of  five  years  as  against  the  defendant  or  his  grantors," 
the  supreme  court  of  California  said:  "But  as  all  that  is  necessary 
to  make  a  use  adverse  is  a  claim  of  right  in  the  party  using  it  and 
knowledge  of  the  claim  in  the  adverse  party,  the  use  of  the  water 
might  be  adverse  without  being  open  and  notorious":  J-'ogarty  v. 
Fogarty,  129  Cal.  46,  61  Pac.  570.  The  criticism  itself  might  be 
■criticised  on  the  ground  that  knowledge  on  the  part  of  the  adverse 
party  is  not  indispensable.  It  is  doubtless  true  that  he  must  have 
the  means  of  knowledge,  and  the  statute  of  limitations  cannot  run 
against  him  while  these  means  are  suppressed  by  the  adverse  claim- 
ant. "The  user,  to  be  adverse,  must  be  attended  by  such  circum- 
stances and  notoriety  as  would  reasonably  impart  notice  to  tho  per- 
son to  be  affected,  as  there  can  otherwise  be  no  presumption  of  his 
acquiescence,  which  is  essential  to  prescription.  It  'must  not  be 
clandestine  or  by  stealth,  but  open,  notorious,  visible,  and  indisput- 
able,' so  that  the  party  affected  may  be  enabled  to  resist  the  pre- 
scriptive acquisition  by  suit  in  time  before  the  statutory  period  has 
«lapsed":  Salem  etc.  Co.  v.  Lord  (Or.),  69  Pac.  1033.  Other  cases 
employ  language  from  which  it  is  inferable  that  notice  to  th^ 
Am.   St.   Rep.,   Vol.  98—46 
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riparian  properietor  is  necessary  to  establish  title  against  him  by 
prescription,  but  on  examination  it  will  be  found  that  the  point 
really  determined  was  that  the  adverse  use  was  so  inconsiderable  as 
not  to  amount  to  a  substantial  impairment  of  his  rights,  or  to  imply 
that  any  adverse  use  thereunder  was  intended  to  be  made:  Britt  v. 
Eeed  (Or.),  70  Pac.  1029;  Green  Bay  etc.  Co.  v.  Kaukauna  etc.  Co., 
90  Wis.  370,  48  Am.  St.  Eep.  937,  61  N.  W.  1121,  63  N.  W.  1019. 
"We  infer  from  the  authorities  cited  that  actual  knowledge  on  the 
part  of  the  person  to  be  affected  is  never  indispensable;  otherwise 
a  nonresident  or  a  land  owner  unusually  inattentive  to  his  property 
and  business  might  escape  the  operation  of  the  rule  of  prescription 
under  circumstances  which  would  expose  to  it  a  resident  or  land 
owner  who  kept  well  informed  respecting  his  property,  and  thus 
diligence  would  bo  punished  and  laches  rewarded^  If  the  acts  don« 
by  the  adverse  claimant  of  water  are  not  secret  and  are  of  such 
a  character  as  are  well  calculated  to  notify  the  land  owner  or  prior 
appropriator  of  the  adverse  claim  and  use,  we  apprehend  that  they 
must  be  affirmed,  to  be  attended  with  all  the  notoriety  required  to 
create  a  prescriptive  right,  whether  he  against  whom  the  right  is  at- 
tempted to  be  asserted  knew  of  them  or  not. 

In  many  of  the  states  an  appropriator  may,  if  he  chooses,  give  writ- 
ten notice  of  his  intended  appropriation  by  posting  it  at  or  neat 
the  point  of  appropriation  and  filing  it  for  record  in  some  public 
office  designated  by  statute.  In  the  principal  ease  and  also  in  Alta 
etc.  Co.  V.  Hancock,  85  Cal.  219,  20  Am.  St.  Eep.  217,  24  Pac.  645, 
this  statutory  proceeding  ia  spoken  of  as  giving  the  appropriator 
the  advantage  of  imparting  notice  to  others  that  his  user  is  adverse 
and  under  a  claim  of  right. 

c.    Adverse  Use  or  Possession. 

1.  Claim  of  Right. — A  user  can  never  be  adverse  if  it  is  by  per- 
mission of  the  owner:  Stewart  v.  White,  128  Ala.  202,  30  South. 
526;  Feliz  v.  City  of  Los  Angeles,  5S  Cal.  73;  Coalter  v.  Hunter, 
4  Eand.  58,  15  Am.  Dec.  726;  or  if  it  is  a  use  which  he  has  no  right 
to  deny:  Hall  v.  Blackman  (Idaho),  68  Pac.  19.  It  is  not  sufficient 
that  water  is  used  by  a  person  not  entitled  to  such  use,  unless  he 
further  uses  it  under  a  claim  of  right  not  recognizing  the  title 
or  right  of  any  other  person,  but  claiming  such  right  in  himself; 
American  Co.  v.  Bradford,  27  Cal.  360;  Alta  etc.  Co.  v.  Hancock, 
85  Cal.  219,  20  Am.  St.  Eep.  217,  24  Pac.  645;  Cleveland  etc.  Ey.  Co. 
V.  Huddleston,  21  Ind.  App.  621,  69  Am.  St.  Eep.  385,  52  N.  E.  1008; 
Mud  Creek  Irr.  etc.  Co.  v.  Vivian,  74  Tex.  170,  11  S.  W.  1078.  There> 
fore,  a  finding  "that  the  possession,  claim,  and  use  of  the  defendant 
and  his  grantors,  as  in  this  finding  set  forth,  has  been  quiet,  peace- 
able, open  and  notorious,"  further  supplemented  by  a  statement 
that  the  defendant  used  tte  water  "as  his  own  property"  is  not 
sufficient  to  show  that  his  possession  was  adverse:  Oneto  v.  Eestano, 
78  Cal.  374,  20  Pac.  743. 
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2.     What  Use  Is  Adverse.— Because  there  is  no  absolute  right  of 
property  in  the  land  owner  in  the  water  itself,  but  only  a  right  to 
use  it  for  certain  purposes,  it  is  manifest  that  uses  or  acts  on  the 
part  of  another  may  not  be  prejudicial  to  him,  and  that  he  may  not 
have    any    right    to   prevent    or    object    thereto,    whether    they   are, 
strictly  speaking,  rightful  or  not.     We  have  already  incidentally  re- 
ferred to  this  topic  in  discussing  the  right  of  a  riparian  proprietor 
to  complain  of  the  use  or  appropriation  of  water  after  it  has  passed 
his  land,  and  shown  that  after  such  passage  he  has  no  ground  of  ac- 
tion  on  account  of  anything  that  may  be  done  or  claimed  by  an- 
other.    Whenever,  however,  the  water  is  diverted  before  it  reaches 
the  landg  of  a  riparian  proprietor,  a  more  difficult  question  is  pre- 
sented, for  it  may  be  said,  in  general  terms,  that,  as  such  proprietor 
has  the  right  to  have  the  stream  run  through  his  lands  in  its  or- 
dinary channel,  quantity,  and  quality,  any  act  or  use  by  another  which 
prevents  it  so  running,  if  under  a  claim  of  right,  must  be  adverse 
to   such   proprietor.     Nevertheless  it  may  not   do   him   any  injury, 
end  hence  may  not  support  a  claim  for  damages  or  an  application 
for  an  injunction.     Generally  speaking,  if  one  property  owner  does 
nothing  more  than  merely  io  use  his  own  property  in  such  a  manner 
as  to  do  no  injury  to  his  neighbor,  the  latter  has  no  right  to  object, 
and  therefore  cannot,  for  failing  to   object,  lose  anything  through 
the   operation  of  the  law   of   prescription:   Parker  v.   Hotchkiss,   25 
Conn.  321;  Donnell  v.  Clark,  19  Me.  174.     Hence  it  was  held  that 
the  owners  of  a  mill  who  interrupted  the  flow  of  the  waters  of  the 
stream  on  which  it  was  built  no  more  than  was  necessary  for  their 
own  reasonable  and  proper  use   of  the  water  consistently  with  the 
common  interest  of  all  the  riparian  proprietors  on  the  same  stream, 
were  not  liable  to  an  action  by  the  owner  of  a  mill  below  for  not 
regarding  in  their  use  of  the  water  his  peculiar  necessities  arising 
from  the  size  and  character  of  his  pond  and  the  nature  of  his  work, 
although  his  mill  had  been  established  and  work  carried  on  there  for 
eighty  years:   Gould  v.  Boston  Dock  Co.,  13  Gray,  442.     Where  cer- 
tain defendants  claimed  that  they  had  by  prescription  acquired  the 
right  to  discharge  certain  dyeing  materials  and  drugs  into  a  stream, 
the  court  answered:  "The  defendants  have  a  right  to  use  the  water 
upon  their  own  soil  in  such  manner  as  they  may  deem  for  their  in- 
terest, provided  they  discharge  it  upon  the  soil  of  the  complainants 
in  its  accustomed  channel,  pure  and  unpolluted.     They   can,   there- 
fore, acquire  no  right  by  prescription  until  they  show  that  the  acta 
which  are  claimed  to  constitute  the  adverse  user  injured  the  com- 
plainants and  gave  to  them,  or  those  under  whom  they  claimed  title, 
a  right  of  action.     The  very  ground  of  title  by  adverse  use  is  that 
the  party  against  whom  it  is     set  up  has  so  long  permitted  the  ad- 
verse enjoyment  and  failed  to  vindicate  his  rights  that  the  presump- 
tion of  a  grant  is  raised.     But  there  can  be  no  such  presumption. 
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and  consequently  no  title  by  adverse  enjoyment,  where  no  violation 
of  a  rifjlit  ig  shown  to  exist.  Thus,  where  an  action  is  brought  for 
overflowing  the  plnintiflf'g  land  by  backwater  from  the  defendant's 
millrlam,  it  estnMishes  no  title  by  adverse  enjo3'^ment  to  prove  that 
the  flofenrlftnt's  mill  has  been  in  existence  over  twenty  years,  or 
that  the  dam  has  been  in  existence  for  that  period.  The  question  is 
not  how  high  the  dam  is,  but  how  high  the  water  has  been  held, 
whether  it  has  been  held  for  twenty  years  so  high  as  to  affect  the 
land  of  the  plaintiff  as  injuriously  as  it  did  at  the  time  the  action 
was  brought.  To  prove,  therefore,  that  there  was  a  fulling  and 
dveing  mill  or  other  manufactory  for  twenty  years  on  defendant's 
land,  and  that  they  discharged  drugs  and  dye  stuffs  into  the  stream 
during  that  period,  proves  nothing,  unless  it  is  shown  that  the 
materials  discharged  into  the  stream  were  of  such  character  and  of 
such  an  amount  as  to  pollute  the  water  which  flowed  upon  the  com- 
pli'iTiant's  land  and  rendered  it  unfit  for  use":  Holsman  v.  Boiling 
Sping  etc.  Co.,  14  N.  J.  Eq.  335. 

In  INra^sachuFctts  it  is  settled  that  the  diversion  of  water,  though 
it  inujcts  no  actual  damage  on  the  lower  proprietor,  is,  nevertheless, 
if  made  under  a  claim  of  right,  a  wrong  of  which  he  may  complain, 
and  that  if  he  suffers  his  rights  to  be  thus  invaded  for  a  period  of  more 
than  twenty  years,  "it  is  quite  unimportant  whether  he  suffers  any 
actual  damage  or  not":  Bolivar  etc.  Co.  v.  Nepouset  etc.  Co.,  16  Pick. 
241. 

This  extreme  view  is  not  accepted  in  those  states  in  which  irriga- 
tion is  extensively  practiced.  In  them  a  riparian  owner  has  no 
cause  of  complaint  which  the  courts  will  recognize  and  enforce,  if 
sufTiciont  wator  is  left  for  use  upon  his  land  and  his  use  of  it  there 
is  not  interfered  with:  Egan  v.  Estrada  (Ariz.),  56  Pae.  721;  Meng 
V.  Coffey  (Neb,),  93  N.  W.  713;  Montana  Co.  v.  Gehring,  21  U.  C.  A. 
414,  75  Fed.  384;  Union  etc.  Co.  v.  Dangberg,  81  Fed.  73.  Here,  as 
elsewhere,  it  is  admitted  that,  to  create  a  prescriptive  right  against 
a  party,  there  must  be  such  a  use  of  the  water  "as  to  occasion 
damage  and  give  him  a  right  of  action."  No  use  which  does  not 
reach  this  point  can  be  treated  as  adverse:  Grisby  v.  Clear  Lake 
W.  W.  Co.,  40  Cal.  396.  Still  if  the  law  as  understood  in  Massachu- 
setts were  applicable,  it  might  be  held  that,  though  the  damages 
were  inappreciable  or  nominal,  still  the  presumption  of  some  damage 
must  be  indulged  from  an  invasion  of  the  right,  and  hence  that  such 
invasion,  if  uuder  a  claim  of  right  and  sufficiently  long  continued, 
must  result  in  title  by  prescription.  Therefore,  we  return  to  the 
question  of  what  is  an  invasion  of  the  rights  of  a  riparian  pro- 
prietor. There  may  be  times  of  superabundance  ot  water,  and  its 
diversion  may  be  restricted  to  those  times,  or,  though  the  diversion 
is  not  confined  to  them,  it  may  still  leave  in  the  stream  sufiicient 
water  to  answer  every  necessity  of  the  riparian  proprietor.  It  so, 
any  injury  resulting  to  him  is  nominal,  and  cannot  sustain  any  ac- 
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tion  on  his  part  unless,  indeed,  on  the  ground  that  his  inaction  ig 
equivalent  to  acquiescence  and  cannot  be  continued  without  expos- 
ing him  to  the  peril  of  the  plea  of  prescription. 

A    riparian    proprietor    cannot    successfully    resort    to    a    court    of 
equity  to  compel  the  discontinuance  of  a  diversion  of  water  from  the 
stream  above  him  on  the  ground  that,  as  such  proprietor,  he  has  an 
absolute  right  to  have  the  water  continue  to  flow  through  his  land. 
If,   for   instance,   there   are  freshets  when   the   streams   therein   are 
swollen  by  heavy  rains,  a  diversion  may  be  made  therefrom  if  suf- 
ficient water  is  left  for  his  use:   Egan  v.  Estrada  (Ariz.),  56  Pac. 
721;  Edgar  v.  Stevenson,  70  Cal.  286,  11  Pac.  704;  Heilbron  v.  Land 
etc.  Co.,  80  Cal.  189,  22  Pac.  62.    "In  a  state  like  this,  where  irriga- 
tion is  greatly  needed,  and  where  large  areas  of  land  are  compara- 
tively  worthless    unless    artificially    irriffated,    it    is    difficult    to    lay 
down  a  rule  as  to  riparian   rights  which  will  be   applicable  to   and 
cover  all  cases.     It  seems  clear,  however,  that  in  no  ease  should  a 
riparian  owner  be  permitted  to  demand,  as  of  right,  the  intervention 
of  a  court  of   equity  to  restrain  all  persons  who  are   not  riparian 
owners  from  diverting  any  water  from  the  stream  at  points  above 
him,  simply  because  he  wishes  to  see  the  stream  flow  by  or  through 
his  land  undiminished  and  unobstructed.     In  other  words,  a  riparian 
owner  ought  not  to  be  permitted  to  invoke  the  power  of  a  court  of 
equity  to  restrain  the  diversion  of  water  above  him  by  a  nonriparian 
owner,  when  the  amount  diverted  would  not  be  used    by  him,  and 
would  cause  no  loss  or  injury  to  him  or  his  land,  present  or  prospec- 
tive, but  vvould  greatly  benefit  the  party  diverting  it":  Modoc  etc. 
Co.  V.  Booth,  102  Cal.  151,  36  Pac.  431;  Vernon   etc.  Co.  v.  Los  An- 
geles, 106  Cal  237,  39  Pac.   702;  Meug  v.  Colley   (Neb.),  93  JSl.    W, 
713;  Crawford  Co.  v.  Hathaway   (Neb.),  93  N.   VV.  781.     In  Anaheim 
etc.  Co.  V.  Semi-Tropic  etc.  Co.,  64  Cal.  185,  30  Pac.  623,  the  court 
said:  "The  title  by  prescription  relied  on  by  the  plaintitfs  is  based 
on  the  fact  found  by  the  court  below  to  the  eftect  that  from  the 
1st  of  January,  1858,  until  within  a  year^  or  two  prior  to  the  com- 
mencement   of    this   action,    the    plaintiffs,    their    predecessors,    etc., 
quietly,    openly,    notoriously,    and    continuously    appropriated,    used, 
and  enjoyed  enough  of  the  water  of  the  river  to  keep  their  ditch, 
which  was  constructed  in  and  over  the  land  described  in  the  deed 
from  Yorba  to  Ontiveras,  flowing  full  to  its  utmost  capacity  at  all 
times  and  seasons  of  the  year,  claiming  the  right  and  title  so  to  do, 
adversely  to  the  whole  world,  and  so   diverted,  appropriated,  used 
and   enjoyed   said    water  without   let,   hindrance   or   objection  from 
any  person  whomsoever;  and  that  the  owners  of  the  Santiago  rancho, 
with  knowledge  thereof,  stood  by  and  made  no  objection.     But  the 
court  below  also  found  that  during  the  same  time  the  water  of  the 
river  was  diverted,  appropriated,  used,  and   enjoyed   by   the   owners 
of  the  ranches  Santiago  and  Canon  for   the  irrigation  of  their  re- 
spective tracts,  and  further,  that  while  the  diversion  and  use  of  the 
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water  hy  the   respective  parties,    anci  upon   the   respective   ranches 
and   tracts  of  land   as  stated  in   the  findings,  'has  been   done  and 
claimed  as  of  right,  and  claimed  to  be  done  adversely  to  all  others, 
still,  until  within  a  year  or  two  prior  to  the  commencement  of  this 
action,   there  hag  been  no   interference   of  serious  importance  with 
the  diversion    or    attempted    diversion    of    anyone    by  any   of  the 
others,  there  having  prior  to  that  time  been  sufficient  water  flowing 
in  the  river  to  supply  the  respective  wants  and  demands  of  all  the 
parties;  but  since  then,  that  is,  within  a  year  or  two  prior  to  this 
suit,  on  account  of  the  increased  appropriations  and  diversions  above 
the  ditches  of  all  the  parties,  water  has  become  scarce  and  insuf- 
ficient to  supply  the  demands  and  necessities  of  all  the  parties.    That 
except   as   to  noninterference  and   failure  to   object  under   the  cir- 
cumstances aforesaid,  there  has  never  been  any  acquiescence  or  con- 
sent to   the    use    of    water    as    to    any  person,   party,   or  corpora- 
tion, by  the  owners  or  claimants  of  any  of  the  ranches  mentioned  in 
these  findings,  or  of  any  of  the  parties  hereto  or  their  predecessors 
or  grantors,  but   ever  since  water  has  become  scarce,  as  aforesaid, 
each  party  has  respectively  asserted,  and  at  all  times  attempted  as 
best  they  could,  to  maintain  the  rights  as  respectively  claimea   by 
them.'     Jn  the  face  of  such  facts  as  these,  how  can  we  be  expected 
to  hold  that  as  against  the  owners  of  tlie  Santiago  rancho  the  plain- 
tiffs have  established  any  prescriptive  right?     In  order  to  estaBlish 
a  right  by   prescription,    the   acts  by   which   it   is   sought   to   estab- 
lish it  must  operate  as  an  invasion  of  the  right  of  the  party  against 
whom  it  is  set  up.     The  enjoyment  relied  upon  must  be  of  such  a 
character  as  to  afford  ground  for  an  action  by  the  other  party.    This 
is  thoroughly  settled.     Now  it  is  very  clear  that  while  there  was 
sufficient  water  flowing  in  the  river  to  supply  tlie  wants  and   de- 
mands of  all  the  parties,  its  use  by  one  could  not  be  an  invasion 
of  any  right  of  any  other;  and  as  the  court  below  found,  as  a  fact, 
that  until  a  year  or  two  prior  to  the  commencement  of  this  action, 
there  was  sufficient  water  flowing  in  the  river  to  supply  the  wants 
and   demands  of  all  the  parties,  it  is  plain   that  the  plaintiffs,  aa 
against  the  owners  of  the  Santiago  rancho,  have  acquired  no  right 
by  prescription." 

The  reasoning  which  excepts  a  liparian  proprietor  from  the  plea 
of  prescription  is  equally  applicable  to  one  who  has  acquired  title 
or  the  right  to  use  water  by  appropriation.  Other  appropriations 
or  diversions  may  be  made  from  the  same  stream,  but  as  long  as 
the  first  appropriator  receives  the  quantity  of  water  which  he  is  en- 
titled to  use,  his  rights  are  not  invaded  by  the  use  of  the  surplus 
by  any  other  person,  and  hence  from  such  use  no  right  of  prescrip- 
tion can  arise:  Faulkner  v.  Kondoni,  104  Cal.  140,  37  Pac.  883. 

In  a  number  of  cases  in  Oregon  the  decisions  of  California  upon 
this  subject  are  cited  with  apparent  approval  and  applied  without 
hesitation:  Wimer  v.  Simmons,  27  Or.  1,  50  Am.  St.  Bep.  685,  39  Pac 
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6;  North  Powder  Co.  v.  Coughanour,  34  Or.  9,  54  Pac.  223;  Bowman 
V,  Bowman,  35  Or.  279,  57  Pac.  546;  Boyce  v.  Cupper,  37  Or.  256, 
61  Pac.  642;  Britt  v.  Eeed  (Or.),  70  Pac.  1029.  We  do  not  know 
that  there  ia  any  intention  on  the  part  of  the  courts  of  that  state 
to  depart  from  these  decisions,  and  yet  we  are  not  wholly  able  to 
reconcile  them  with  the  decision  in  the  principal  case.  That  case  ia 
not,  in  the  opinion  or  otherwise,  accompanied  with  any  statement  of 
fact  from  which  we  can  determine  whether  or  not  the  diversion  of 
water  of  which  the  plaintiff  complained  was  at  any  time,  or  at  all 
times,  such  as  to  leave  him  with  less  water  than  it  was  necessary 
or  desirable  to  use  upon  his  lands.  The  assumption  is  made  in  the 
opinion  that  his  rights  had  been  invaded  by  the  diversion.  Whether 
by  this  is  meant  that  his  rights  were  invaded  simply  because  there 
was  some  diversion,  or  because  the  diversion  was  of  sufficient  quan- 
tity to  produce  a  scarcity  of  water  upon  his  lauds,  we  are  left  to 
conjecture. 

Conceding  that  in  the  principal  case  it  was  not  intended  to  re- 
cede from  the  earlier  decisions  of  the  same  state  adopting  and  ap- 
plying the  rule  as  maintained  in  California,  much  doubt  still  exists 
whether  one  can  be  exempted  from  the  operation  of  the  law  of  pre- 
scription on  the  ground  that  the  use  of  the  water  diverted  from  his 
land  did  not  interfere  with  any  use  that  he  wished  to  make  of  it  at  the 
time.  Naturally,  in  the  earlier  development  of  the  country,  the 
greater  portion  of  its  land  remained  uncultivated,  and  the  chief  em- 
ployment of  water  was  for  domestic  purposes  and  the  watering  of 
livestock,  and  if  irrigation  was  practiced  at  all,  it  was  rarely  to  an 
extent  which  required  the  land  owner  to  consider  any  appropriation 
or  use  of  the  waters  by  others.  We  may  now  undoubtedly  find  large 
tracts  of  land  remaining  unused,  except  for  pasturage,  in  the  midst 
of  a  highly  cultivated  and  well  irrigated  country  and  where  it  is 
clear  that  the  amount  of  water  diverted  and  used  by  appropriators 
and  by  other  riparian  owners  is  such  that  its  continued  use  must 
require  the  lands  now  uncultivated  and  devoted  to  pasturage  to  re- 
main in  that  condition.  Can  it  be  said  that  under  these  and  similar 
circumstances  the  use  being  made  by  the  appropriators  and  other 
riparian  owners  is  not  adverse  to  him  who  permits  his  lands  to  re- 
main substantially  in  a  state  of  nature!  To  this  question  we  think 
no  positive  answer  can  be  given  which  has  the  support  of  the  ac- 
cepted decisions. 

Where  the  owner  of  a  mill  constructed  a  dam  and  a  reservoir  into 
which  he  conducted  the  waters  of  a  small  stream,  so  that  he  might 
hold  them  back  and  draw  from  them  when  necessary  or  convenient  to 
carry  the  machinery  of  his  mill,  and  gates  were  maintained  and 
opened  and  closed  as  his  necessities  required,  and,  when  closed,  pre- 
vented any  water  from  passing  down  the  natural  channel  except  what 
leaked  through,  or,  in  seasons  of  abundant  rains,  overflowed  the  dam, 
it  was  held:  "This  mode  of  controlling  and  regulating  the  use  of 
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the  water  in  the  stream,  as  it  essentially  interrupted  the  original 
and  natural  flow  of  the  water  and  interfered  materially  with  the 
right  of  the  riparian  owners  on  lands  between  the  reservoir  and  the 
mill,  to  appropriate  and  use  the  wafer  was  in  its  nature  adverse, 
and  having  been  continued  under  a  claim  of  right  for  forty-five 
years  and  upward,  affords  a  conclusive  presumption  of  a  grant  from 
such  intermediate  owners":  Brace  v.  Yale,  10  Allen,  441. 

3.     Commencement  of. — As  the  use  must  continue  for  the  time  pre- 
scribed by  the  statute  to  ripen  into  title  by  prescription,  it  is  evi- 
dent  that   it   is   always   necessary   to   fix   a  time   after  which   the 
use,  if  not  interrupted,  must  be  regarded  as  adverse  and  from  which 
the  statute  of  limitations  must  be  deemed  to  run.     This  question 
must    ordinarily   be   determined   by  what,    in   the   state   wherein   it 
arises,  is  deemed  an  adverse  use.    If  to  it  it  is  necessary,  as  hereinbe- 
fore suggested,  that  the  rights  of  the  riparian  owner  or  other  per- 
son entitled  to  the  use  of  the  water  be  invaded  to  the  extent  of  de- 
priving him  of  the  use  of  such  water  when  he  wishes  or  has  occa- 
sion to  use  it,  then  the  statute  can  run  only  from  that  time.     If,  on 
the  other  hand,  the  mere  diversion  of  water  under  a  claim  of  right 
is  adverse  to  riparian  owners  and  other  claimants,   then  they  must 
accept  such   diversion  as  the  point   of  time  at  which  the   statutes 
commence  to  operate  against  them,  and  if  the  diversion  alone  is  not 
sufl5cient,  but  the  water  must  further  be  applied  to  some  beneficial 
use,  then  the  time  of  such  application  becomes  controlling.  In  some 
of  the  states  one  intending  to  appropriate  water  may  give  notice 
of  his  intention  in  the  manner  pointed  out  in  the  statute,  and,  if  he 
proceeds   with  the    diligence   required,  his   rights  as  an    appropriator 
relate  to  the  time  of  giving  such  notice:  Nevada  etc.  Co.  v.  Bennett, 
30  Or.  59,  60  Am.  St.  Kep.  777,  45  Pae.  472.     In  Alta   etc.  Co.  v. 
Hancock,  85  Cal.  219,  20  Am.  St.  Eep.  217,  24  Pac.  645,  speaking  in- 
cidentally of  a  statutory  appropriation,  it  was  said  to  give,  "to  one 
who  seeks  to  acquire  a  right  by  prescription  this  advantage:  that  it 
gives  to  prior  claimants  notice  that  his  user  is  adverse  and  under  a 
claim  of  right,  and  sets  the  statute  in  motion  against  the  prior  claim- 
ants."    The  question  thus  alluded  to  was  not  involved  in  the  case; 
no  claim  was  made  therein  which  was  based  on  any  supposed  ap- 
propriation; and  the  remark  of  the  court  was  merely  a  mischievous 
dictum.     In  the  principal  case  the  question  was  presented  of  whether 
the  user  was  adverse  from  the  original   diversion  of  the  water  or 
only    from    its    application    to    some    beneficial    use,    and    the    court 
reached  the  conclusion  that,  as  in  the  case  of  an  appropriation  an 
actual  diversion,  followed,  within  a  reasonable  time,  by  application 
to  a  beneficial  use,  was  sufficient  for  the  inception  of  such  appropria- 
tion, it  was  also  sufficient  to  set  the  statute  of  limitations  in  motion. 
There  was  not  in  this  case,  however,  any  claim  that  the  appropria- 
tors  had  given  notice  of  their  appropriation,  and  hence  there  was  no 
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consideration  of  the  question  whether  the  statute  of  limitations 
could  be  regarded  as  commencing  to  run  from  the  giving  of  such 
notice.  Obviously  it  cannot,  for  the  notice  itself  cannot  constitute 
an  invasion  of  the  rights  of  prior  claimants  to  the  water,  either 
substantially  or  nominally,  for  the  reason  that  it  may  never  be  fol- 
lowed by  any  actual  diversion,  and  such  diversion,  if  made,  must  be 
the  first  act  which  can  possibly  interfere  with  the  rights  of  the  prior 
claimants,  riparian  or  otherwise.  We  agree,  however,  with  the  prin- 
cipal case  that  "if  there  is  a  diversion  followed  by  an  actual  and 
exclusive  possession  and  control,  such  as  will  constitute  an  invasion 
of  prior  acquired  rights,  with  the  intent  and  purpose  of  applying 
the  water  to  some  needed  or  useful  purpose,  and  there  is  actual  ap- 
plication within  a  reasonable  time  such  as  will  serve  to  complete  a 
valid  prior  appropriation,  there  is  such  a  user  as  will  set  the  statute 
of  limitations  in  motion,  and,  if  continued  for  the  statutory  period, 
will  confer  a  valid  title  to  the  easement." 

Preparation  for  the  diversion  of  water  ig,  however,  essentially 
different  from  the  diversion  itself.  Hence  it  was  held,  where  a  dam 
was  necessary  to  effect  a  diversion,  that  the  time  while  it  was  in 
course  of  erection  and  before  it  had  so  far  advanced  as  to  form  a 
permanent  and  effectual  barrier  to  the  water,  it  would  be  ' '  going 
too  far  to  say  that  it  should  operate  to  lay  the  foundation  of  a 
claim  as  though  it  actually  was  completed  and  had  the  effect  of 
setting  back  the  stream.  Until  it  is  so  far  complete  as  to  answer 
the  purpose  for  which  it  was  intended,  that  of  permanently  raising 
the  water,  it  cannot  be  said  properly  that  any  permanent  use  or  en- 
joyment of  the  water  has  commenced,  and  until  then  the  defendant 
does  not  begin  to  acquire  a  right  by  prescription.  And  a  title  of 
this  description  ought  to  be  made  out  clear,  and  not  by  construc- 
tion": Branch  v.  Doaue,  17  Conn.  401,  18  Conn.  233.  This  view  cor- 
responds with  that  which  we  understand  to  have  been  entertained  in 
Oregon  prior  to  the  decision  in  the  principal  case,  Lavery  v.  Arnold, 
36  Or.  84,  57  Pac.  906,  and  it  has  also  the  support  of  the  supreme 
court  of  California,  which  has  said:  "That  the  mere  construction  of 
ditches  or  the  laying  of  pipes  for  the  purpose  of  using  water  do  not 
constitute  such  adverse  user  as  would  set  the  statute  in  motion": 
Senior  v.  Anderson,  115  Cal.  496,  47  Pac.  454. 

d.  Continuity  of  the  Adverse  Use. — If  an  adverse  use  is  com- 
menced, it  must  be  continued,  before  it  can  create  title  or  right  by 
prescription,  for  the  period  required  by  the  statutes  of  the  several 
states.  These,  with  respect  to  time,  vary  greatly,  being  five  years 
in  California,  Idaho  and  Nevada:  Crandall  v.  Woods,  8  Cal.  13(i; 
Hall  v.  Blackman  (Idaho),  69  Pac.  19;  Boynton  v.  Longley,  19  J\ev. 
69,  3  Am.  St.  Kep.  781,  6  ir'ac.  437;  seven  years  in  Utah:  Smith  v. 
North  etc.  Co.,  16  Utah,  194,  52  Pac.  283;  ten  in  Missouri  and  Texas; 
Smith  v.  Musgrove,  32  Mo.  App.  241;  Mud  Creek  etc.  Co.  v.  Vivian, 
74    Tex.  170,  11    S.  W.  1078;  fifteen  in    Connecticut    and    Vermont: 
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Buddington  v.  Bradley,  10  Conn.  213,  26  Am.  Dec.  386;  .Norton 
V.  Volentine,  14  Vt.  239,  39  Am,  Dec.  220;  twenty  in  Alabama, 
Georgia,  Maine,  Massachusetts,  Minnesota  Mississippi,  New  Hamp- 
shire, New  York,  North  Carolina,  and  Tennessee:  Stewart  v.  White, 

128  Ala.  202,  30  South.  526;  Phinizy  v.  Augusta,  47  Ga.  260;  Murchi© 
V.  Gates,  78  Me.  344,  4  Atl.  698;  Campbell  v.  Talbot,  132  Mass.  174; 
-Swan  V.  Munch,  65  Minn.  560,  60  Am.  St.  Eep.  491,  67  N.  W,  1022; 
Alcorn  v.  Sadler,  71  Miss.  634,  42  Am.  St.  Rep.  484,  14  South.  444; 
Burnham  v.  Kempton,  44  N.  H.  78;  Terry  v.  Smith,  47  Hun,  333; 
Geer  v.  Water  Co.,  127  N.  C.  349,  37  S.  E.  474;  Railway  Co.  v.  Moss- 
man,  90  Tenn.  157,  25  Am.  St.  Rep.  670,  16  S.  W.  64;  Harmon  v. 
Garter  (Tenn.),  59  S.  W.  656;  and  twenty-one  in  Ohio  and  Pennsyl- 
vania: Tootle  V.  Clifton,  22  Ohio  St.  247,  10  Am.  Rep.  732;  Mes- 
senger's Appeal,  109  Pa.  St.  285,  4  Atl.  162;  Horn  v.  Miller,  142  Pa. 
St.  557,  21  Atl.  194. 

The  question  of  the  continuity  of  the  adverse  use  may  be  considered 
(1)  with  respect  to  interruptions  due  to  the  act  of  persons  other 
than  him  infavor  of  whom  the  prescriptive  title  is  claimed,  and  (2) 
the  inaction  of  the  claimant  by  prescription.  It  is  not  necessary 
that  the  claim  by  prescription  be  undisputed  or  that  the  acts  done 
under  it  be  actually  acquiesced  in.  They  may,  indeed,  be  forbidden 
by  the  person  affected  by  them,  provided  no  respect  be  given  to  his 
prohibition:  Cox  v.  Clough,  70  CaL  345,  11  Pac.  732;  Construction  Co. 
v.  Ditch  Co.,  41  Or.  209,  ante,  p.  701,  69  Pae.  455;  McGeorge  v. 
Hoffman,  133  Pa.  St.  381,  19  Atl.  413.  We  doubt  whether  it  is 
essential,  as  some  of  the  cases  assume,  that  this  possession  or  use 
be  peaceable,  for  we  apprehend  if  there  were  a  constant  state  of 
hostility  during  the  statutory  period,  this,  if  it  did  not  result  in  any 
interruption  of  the  adverse  use,  would  only  tend  to  more  conclu- 
sively establish  that  it  was  accompanied  by  all  the  elements  neces- 
sary to  create  title  by  prescription.  If,  however,  there  is  any 
interruption  in  the  use  of  the  water  by  the  person  having  a  para- 
mount right  or  in  the  possession  and  use  by  any  other  under  a 
claim  of  right,  for  however  short  a  time,  then  the  continuity  of  the 
adverse  use  or  possession  is  broken,  and  there  can  be  no  prescription 
unless  founded  upon  a  new  possession  and  use  taken  and  maintained 
for  the  statutory  period  after  such  interruption  terminates:  Last 
Chance  etc.  Co.  v.  Heilbron,  86  Cal.  1,  26  Pac.  523;  Cave  v.  Crafts, 
53  Cal.  135;  Ball  v.  Kehl,  95  Cal.  606,  30  Pac.  780;  Bree  v.  Wheeler, 

129  Cal.  145,  61  Pac.  732;  Rice  v.  Meiners,  136  Cal.  292,  68  Pac 
817;  Authors  v.  Bryant,  22  Nev.  2'42,  38  Pae.  439;  Huston  v.  Bybe^ 
17  Or.  140^  20  Pac.  51. 

An  interruption  may  result  from  a  suit  and  judgment,  as  wher« 
the  person  claiming  by  prescription  is  in  possession  of  the  land 
affected,  and  an  action  in  ejectment  is  brought  against  him  in  which 
judgment  for  the  possession  of  the  land  is  entered:  Alta  etc.  Co  v. 
Hancock,  85  Cal.  219,  20  Am.  St.  Rep.  217,  24  Pac.  605;   or  where 
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the  person  using  the  water  without  right  to  do  so  is  subjected  to  an 
action  for  damages,  in  which  judgment  is  recorded  against  him: 
Harmon  v.  Carter  (Tenn.  Ch.  App.),  59  S.  W.  656, 

If  the  use  of  the  claimant  by  prescription  has  not  been  inter- 
rupted by  another,  but  it  is  insisted  that  it  was  not  continuous, 
80  as  to  support  his  claim,  the  question  arising  has  not  been  much 
considered  by  the  courts.  To  require  him  to  have  used  the  water 
at  all  times,  or  even  every  day  or  week,  would  be  to  ignore  the 
well-known  purpose  for  which  water  is  appropriated  and  used.  Its 
flow  is  sometimes  restricted  to  a  small  part  of  the  year,  and  eveu 
during  that  part,  its  use  for  irrigation  or  otherwise  may  be  desir- 
able for  a  portion  of  the  time  only. 

We  apprehend  that  a  use  must  be  deemed  continuous  when  it  is  car- 
ried on  in  the  manner,  at  the  times,  and  for  the  purposes  for  which 
water  is  commonly  employed  in  the  neighborhood  in  which  the  ques- 
tion arises.  "Where  the  claimant  needs  the  use  of  the  easement 
from  time  to  time,  and  so  uses  it,  there  is  a  sufficiently  continuous 
adverse  use  to  be  adverse,  although  it  is  not  constant."  Hence  it 
was  held  that  the  building  of  a  dam  and  using  it  for  the  raising  of 
water  three  months  of  the  year  for  sluicing  logs  indicated  that  its 
purpose  was  to  be  permanent,  and  that  this  use  gave  a  title  or 
easement  by  adverse  possession:  Swan  v.  Munch,  65  Minn,  500,  60 
Am.  St.  Kep.  491,  67  N.  W,  1022;  Cornwell  etc,  Co.  v.  Swift,  89  Mich. 
503,  50  N,  W,  1001.  The  leading  case  upon  this  subject  when  tho 
question  relates  to  the  use  of  water  for  irrigation  is  Hesperia  etc. 
Co.  V.  Eogers,  83  Cal,  10,  17  Am,  St.  Rep.  211,  23  Pac.  196,  where  the 
court  said:  "The  correct  rule  as  to  the  continuity  of  user,  to  give 
a  prescriptive  right  to  an  easement,  and  what  shall  constitute  such 
continuity,  can  be  stated  only  with  reference  to  the  nature  and 
character  of  the  right  claimed.  The  right  is  not  abandoned  to  tho 
use  of  a  ditch  to  convey  water  for  purposes  of  irrigation  because 
water  does  not  flow  in  it  every  day  of  the  year.  The  party  claim- 
ant does  not  need  the  ditch  every  day  in  the  year,  and  the  law  does 
not  require  him,  to  constitute  continuity  of  use,  to  use  the  water 
when  he  does  not  need  it.  If  he  has  used  the  ditch  at  such  times 
as  he  needed  it,  it  is  regarded  by  the  law  as  a  continuous  use.  If 
a  right  of  way  over  another's  land  has  been  used  for  more  than  live 
years,  it  is  not  necessary,  to  make  good  such  use,  that  the  claimant 
had  used  it  every  day.  He  uses  it  every  day,  or  once  in  every  week, 
or  twice  a  month,  as  his  needs  require.  He  is  not  required  to  go 
over  it  when  he  does  not  need  it,  to  make  his  use  of  the  way  con- 
tinuous. The  claimant  is  required  to  make  such  reasonable  use  of 
the  way  as  his  needs  require.  So  it  is  of  the  ditch.  If,  whenever 
the  claimant  needs  it  from  time  to  time,  he  makes  use  of  it,  this  ia 
continuous  use.  An  omission  to  use  when  not  needed  does  not  dis- 
prove a  continuity  of  use,  shown  by  using  it  when  needed:  Bodhsh  v. 
Bodfish,  105  Mass.  317.    Neither  such  intermission  or  omission  breaks 
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the  continuity."  These  views  have  been  expressly  approved  in 
Minnesota  and  Oregon:  Swan  v.  Munch,  65  Minn.  500,  60  Am.  St. 
Eep,  491,  67  N.  W.  1022;  McDougal  v.  Lame,  39  Or.  212,  69  Tac. 
864. 


WHITE  V.  LADD. 

[41  Or.  324,  68  Pac.  739.] 

A  JUDGMENT  Void  on  Its  Face  may  be  Set  Aside  or  Va- 
cated at  Any  Time,  whether  within  the  term  or  afterward,  when  the 
attention  of  the  court  in  which  it  was  rendered  is  called  to  it,  or 
the  court  may  act  at  its  own  suggestion,     (p.  737.) 

ATTACHMENT  not  Stating  the  Name  of  the  Occupant  of  the 
Property. — If  the*  name  of  the  occupant  of  property  is  unknown, 
that  is  a  sufldcient  reason  for  not  stating  it,  and  a  judgment  based 
on  the  levy  of  an  attachment  will  not  be  held  void  or  set  aside  be- 
cause of  the  failure  to  state  such  name.     (p.  737.) 

A  JUDGMENT  On  Attachment  Cannot  be  Set  Aside  or  held 
void  on  its  face  on  the  ground  that  several  parcels  of  real  property 
were  included  in  one  levy,  or  that  it  extended  to  property  not  owned 
by  the  defendant,  if  these  facts  did  not  appear  in  the  return  of  the 
writ.     (p.  738.) 

ATTACHMENT— Presumption  in  Favor  of  Judgment.— Every 
intendment  of  the  law  is  in  favor  of  the  sufficiency  of  an  attach- 
ment, where  the  writ  issues  from  a  court  t)f  superior  or  general  juris- 
diction unless  the  record  affirmatively  shows  want  of  jurisdiction, 
(p.  738.) 

ATTACHMENT— Jurisdiction  to  Proceed  Against  Property  of 
Deceased  Defendant. — The  jurisdiction  of  the  court  to  grant  a  con- 
tinuance and  proceed  against  the  executor  depends  on  a  valid  at- 
tachment, and  the  judgment  can  be  effectual  only  so  far  as  the  prop- 
erty has  been  attached,     (p.  738.) 

EES  JUDICATA.— The  Potency  of  a  Judgment  as  an  Estoppel 
concludes  every  fact  necessary  to  uphold  it,  and  extends  not  only  to 
matters  actually  determined,  but  to  every  other  matter  which  the 
parties  might  have  litigated  and  have  had  decided  as  incident  to, 
and  essentially  connected  with,  the  subject  matter  of  litigation, 
and  every  matter  within  the  legitimate  purview  of  the  original  ac- 
tion, both  in  respect  to  matters  of  claim  and  of  defense,     (p.  739.) 

RES  JUDICATA. — A  Judgment  by  Default  or  One  Confessed 
is  attended  with  the  same  legal  consequences  as  if  it  had  resulted 
from  a  trial  on  contested  issues,  and  there  exists  no  tenable  ground 
of  distinction  between  title  confessed  and  one  tried  and  determined, 
but  if  the  second  action  is  upon  a  different  claim,  the  former  judg- 
ment operates  as  an  estoppel  only  as  to  matters  actually  litigated 
or  as  to  f.icts  distinctly  in  issue  in  that  action,     (p.  739.) 

EES  JUDICATA— Decision  of  Motions.— The  tendency  of  re- 
cent adjudications  is  to  inquire  whether  the  issue  or  question  has 
been  in  fact  presented  for  decision  and  necessarily  determined,  and 
if  so,  to  treat  it  as  res  judicata,  though  the  decision  is  a  determina- 
tion of  a  motion  or  a  summary  proceeding,     (p.  740.) 
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EES  JUDICATA— Decision  Involving  the  Validity  of  an  At- 
tachment. — Where  a  'motion  is  made  to  continue  a  cause  against  an 
executor  on  the  ground  that  property  of  his  testate  had  been  levied 
upon  in  his  lifetime,  and  the  executor  makes  a  counter-motion  to 
«et  aside  the  service  of  summons  and  the  continuance  on  the  ground 
that  the  court  was  without  jurisdiction,  and  hig  motions  are  denied, 
and,  on  appeal,  the  action  of  the  court  is  affirmed,  and  the  question 
of  the  validity  of  the  attachment  is  necessarily  passed  upon,  it  be- 
comes res  judicata,  and  the  same  question  cannot  be  subsequently 
raised  by  a  motion  to  set  aside  the  sale  of  the  attached  property  and 
vacate  the  judgment  ordering  such  sale,  or  to  refuse  confirmation  to 
the  sale.     (p.  741.) 

RES  JUDICATA— Default  in  an  Attachment  Suit. — Where  the 
plaintiff's  amended  complaint  presents  the  jurisdictional  question 
of  the  sufficiency  of  an  attachment,  and  the  defendant  makes  default 
by  failing  to  controvert  it,  and  judgment  Is  renaered  based  on  the 
attachment,  the  question  of  its  validity  becomes  res  judicata,  (p. 
742.) 

Action  by  White  against  Johnson  to  recover  money,  ac- 
companied by  an  attachment.  The  defendant  died  a  few  hours 
after  the  commencing  of  the  action.  His  executrix  was  sub- 
stituted as  a  defendant,  and  on  her  death,  an  administrator 
was  appointed  and  afterward  made  a  party  defendant.  Objec- 
tions were  made  to  the  confirmation  of  the  sale  of  the  attached 
property,  which  were  sustained,  and  the  plaintiff  appealed. 

Cotton,  Teal  &  Minor,  for  the  appellant. 

R.  &  E.  B.  Williams  and  Williams,  Wood  &  Linthicnm  for  the 
respondent. 

325  WOLVEKTON,  J.  This  is  the  third  appeal,  and  the 
Cjuestion  now  presented  is  raised  by  a  motion  to  set  aside  a  sale 
of  attached  property  on  execution,  and  to  vacate  the  judgment 
<3irecting  the  sale,  and  has  relation  to  the  sufficiency  and  valid- 
ity of  the  attachment.  A  view  in  the  retrospect  will  not  be 
«miss  in  arriving  at  a  clear  understanding  of  the  situation. 
Shortly  after  the  filing  ^26  of  the  complaint  in  this  action 
against  A.  H.  Johnson,  and  the  issuance  of  the  summons  and 
writ  of  attachment,  and  after  the  appointment  of  Cordelia  John- 
eon  executrix  of  the  will  of  defendant,  who  died  before  the  sum- 
mons could  be  served  on  him,  to  wit,  on  May  29,  1891,  the 
plaintiff  filed  a  motion  for  continuance,  basing  it  upon  an  affi- 
davit wherein  it  is  averred  that  certain  real  property  of  the  de- 
fendant had  been  attached,  and  the  manner  of  the  attachment 
was  particularly  set  out,  in  effect  as  shown  by  the  return  of  the 
sheriff;  whereupon  the  court  granted  an  order  of  continuance 
against  the  executrix,  who,  having  been  served  with  a  copy  of 
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the  complaint,  summons,  and  order  of  continuance,  appeared 
specially,  and  moved  the  court  to  set  aside  the  service  of  sum- 
mons and  the  order  of  the  court  continuing  the  action  against 
her,  "for  the  reason  that  the  service  of  said  summons  is  illegal, 
and  the  court  had  no  jurisdiction  to  make  said  order."  This 
motion  was  denied,  and  the  judgment  with  reference  to  it  was 
made  the  basis  of  an  appeal  to  this  court.  A  reversal  was  ad- 
judged because  of  irregularities  attending  the  service  of  sum- 
mons upon  the  executrix:  White  v.  Johnson,  27  Or.  282,  50 
Am.  St.  Eep.  726,  40  Pac.  511.  Upon  the  case  being  remanded, 
the  plaintiff  filed  an  amended  and  supplemental  complaint,  set- 
ting out  the  filing  of  an  affidavit  and  undertaking,  the  issuance 
of  the  writ  of  attachment,  its  due  execution,  the  appointment 
of  Mrs.  Johnson  executrix,  and  that  the  cause  had  been  con- 
tinued against  her  as  the  personal  representative  of  the  original 
defendant.  A  copy  was  served  upon  the  executrix,  together 
with  a  copy  of  the  summons,  and  in  due  time  she  appeared  again 
specially,  and  moved  to  set  aside  the  service  of  summons,  and 
the  order  of  the  court  relative  to  the  continuance  made  and  en- 
tered April  6,  1896,  for  the  reasons  that  no  writ  of  attachment 
had  been  issued,  and  the  oourt  had  no  power  or  jurisdiction  to 
make  the  order.  This  motion,  after  a  full  hearing,  was  over- 
ruled, and  judgment  entered  adjudging  and  ordering,  among 
other  things,  that  the  attached  property  be  held  and  sold  to  sat- 
isfy the  same.  Another  appeal  was  prosecuted,  but  the  pro- 
ceedings of  the  trial  court  were  held  to  be  regular,  ^^''  and  the 
judgment  affirmed:  White  v.  Ladd,  34  Or.  422,  56  Pac.  515. 

The  return  of  the  sheriff  on  the  writ  of  attachment,  so  far  as 
it  is  involved  in  this  controversy,  is  as  follows :  "I  further  cer- 
tify that  I  further  executed  the  within  writ  of  attachment  on  the 
sixteenth  day  of  April,  1894,  at  the  hour  of  3  o'clock  P.  M.  of 
said  day,  by  attaching  all  of  the  right,  title  and  interest  of  the 
within  named  defendant  in  and  to  the  following  described  real 
property,  situated  in  the  city  of  Portland,  county  of  Multno- 
mah, state  of  Oregon,  to  wit:  'Beginning  at  a  point  at  the  in- 
tersection of  the  north  side  of  Park  avenue  with  the  east  side 
line  of  Ford  street,  running  thence  northerly  along  the  east  side 
line  of  said  Ford  street  to  its  intersection  with  the  south  side  line 
of  Washington  street ;  thence  easterly  along  the  south  side  line 
of  Washington  street  to  its  intersection  with  the  west  side  line 
of  St.  Claire  street;  thence  southerly  along  the  west  side  line 
of  St.  Claire  street  to  its  intersection  with  the  north  side  line 
of    Park    avenue;    thence    westerly     along    north    side     line 
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of  Park  avenue  to  place  of  beginning;  all  of  said  property  lying 
and  being  in  the  city  of  Portland,  Multnomah  county,  state  of 
Oregon' — by  leaving  with  and  delivering  a  copy  of  said  writ  oi' 
attachment,  prepared  and  certified  to  by  me  as  sheriff,  to  a 
Chinaman,  the  sole  occupant  thereon  and  thereof,  whose  name 
to  me  is  unknown,  and  by  filing  with  Henry  E.  Reed,  clerk  of 
the  circuit  court  of  the  state  of  Oregon  for  the  county  of  Mult- 
nomah, certificates  of  said  attachment." 

Another  parcel  of  realty  was  attached  under  the  same  writ, 
and  at  the  same  time,  about  the  validity  of  which  no  question  is 
made,  and  has  been  sold  and  the  proceeds  applied  toward  the 
satisfaction  of  plaintiff's  demand.  The  following  portion  of  the 
above-described  realty  was,  on  August  4,  1899,  sold  by  the 
sheriff  under  execution  to  satisfy  the  balance  due  upon  plain- 
tiff's judgment,  and  bid  in  by  him,  to  wit:  "Beginning  at  a 
point  in  the  west  line  of  St.  Claire  street,  which  point  is  two 
hundred  feet  distant,  measured  in  a  northerly  direction  along 
the  west  line  of  St.  Claire  street,  from  the  point  where  the  west 
line  of  St.  Claire  street  intersects  the  north  line  of  Park  avenue, 
and  running  thence  in  a  westerly  direction  on  a  line  parallel 
with  the  north  line  of  Park  avenue  three  hundred  ^^^  feet, 
more  or  less,  to  the  east  line  of  Ford  street;  thence  northerly 
along  the  east  line  of  Ford  street  to  a  point  where  the  east  line 
of  Ford  street  intersects  the  south  line  of  Wayne  street  ex- 
tended westerly;  thence  easterly  on  the  south  line  of  Wayne 
street  extended  westerly  to  the  point  where  the  south  line  of 
Wayne  street  extended  westerly  intersects  the  east  line  of  St. 
Claire  street;  thence  southerly  along  the  west  line  of  St.  Claire 
street  to  the  place  of  beginning." 

When  this  sale  came  on  for  confirmation  the  defendant  ob- 
jected thereto,  and  moved  the  court  to  set  it  aside,  and  also  "to 
set  aside,  vacate,  and  hold  for  naught  so  much  of  the  judgment 
and  order  of  sale  herein  as  provided  for  the  sale"  of  the  whole  of 
said  tract,  as  shown  by  the  return  of  the  sheriff  on  the  writ  of  at- 
tachment, and  particularly  of  the  tract  sold  under  execution 
and  bid  in  by  plaintiff,  and  to  set  aside  the  attachment  claimed 
to  exist  upon  said  realty,  including  the  tract  sold  under  execu- 
tion, "for  the  reason  that  said  attachment  is  not  valid,  .... 
and  the  court  had  no  power  to  make  any  order  of  sale  thereof." 

The  motion  is  based  upon  affidavits  of  the  defendant  and 
others,  the  defendant  having  been  substituted  for  Cordelia 
Johnson  while  the  case  was  last  here  on  appeal.  By  these  it  is 
averred,  among  other  things,  that  the  property  attached  embraces 


^36  American  State  Reports,  Vol.  93.        [Oregon, 

find  includes  five  distinct  parcels  of  land,  namely:  One  parcel 
embracing  the  property  sold  under  execution;  one  embracing 
all  of  the  attached  property  lying,  adjoining,  and  north  of  the 
property  sold;  one  consisting  of  one  hundred  feet  fronting  on 
St.  Claire  street,  and  extending  westerly  through  to  Ford  street, 
adjoining  the  parcel  sold  on  the  south;  one  consisting  of  the 
west  lialf  of  the  one  hundred  feet  next  south,  being  the  south 
one  hundred  feet  of  the  property  attempted  to  be  levied  upon; 
and  the  other  consisting  of  the  east  half  thereof;  that  one 
Bickel  was  tlie  owner  of  the  said  west  half  at  the  time  of  the 
levy,  had  a  dwelling  thereon,  and  occupied  the  same  with  his 
family;  that  the  said  east  half  was  owned  by  one  Warren,  but 
unoccupied.  The  tract  lying  to  the  north  of  the  premises  sold 
stood  in  the  name  of  William  M.  Ladd,  as  trustee  for  Johnson,  to 
<Iippose  of  and  apply  the  proceeds  in  payment  of  Johnson's  ^^® 
liabilities,  and  as  to  this  it  is  averred  that  there  was  situated 
on  the  northwest  comer  a  frame  building  occupied  at  the  time. 
ITie  one  hundred  feet  adjoining  the  property  sold  on  the  south 
stood  in  the  name  of  Johnson,  but  was  intended  to  have  been 
■conveyed  to  Ladd  under  a  like  trust  as  the  property  to  the 
north,  but  by  mutual  mistake  was  omitted,  and  the  one  hundred 
feet  lying  next  south  included.  The  deed,  however,  was  subse- 
■quently  reformed  in  this  particular.  As  to  this,  it  is  averred 
that  it,  together  with  a  portion  of  that  sold,  was  fenced  off  so 
as  to  constitute  a  separate  and  distinct  tract  from  the  remainder, 
and  that  the  other  portion  of  the  property  sold  was  also  distinct 
from  the  remainder,  upon  which  was  located  the  dwelling  house 
of  Johnson  occupied  by  his  family  at  the  time.  The  other  aver- 
ments by  affidavit  tend  to  show  that  the  premises  were  not  oc- 
<;upicd  by  a  Chinaman. 

The  contention  is  that  the  judgment  directing  the  sale  of  the 
real  property  so  attached,  including  the  property  sold  under  ex- 
■ecution,  is  void,  for  want  of  jurisdiction  of  the  court,  and  is 
based  upon  the  alleged  invalidity  of  the  attachment,  which  it 
is  urged,  arises  from  an  insufficient  service  of  the  writ  in  two 
particulars,  namely,  a  copy  thereof  was  not  left  with  the  occu- 
pant, and  the  attempted  attachment  was  upon  several  distinct 
parcels  of  realty,  including  therewith  property  of  third  parties. 
It  is  maintained  (1)  that  the  validity  appears  upon  the  face 
of  the  return  of  the  sheriff;  and  (2)  that,  if  it  does  not  so  ap- 
pear, it  has  been  shown  by  affidavits  aliunde,  and  that  it  is  com- 
petent in  a  case  of  this  kind  to  contradict  such  return  and  show 
that  the  facts  are  different  from  those  stated  therein.     Plain- 
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tiff  makes  the  point  that  these  questions  cannot  be  considered 
upon  objections  to  the  confirmation  of  the  sale,  and  such  ob- 
jections can  only  extend  to  substantial  irregularities  in  the 
proceedings  concerning  the  sale,  to  the  defendant's  probable  loss 
and  injury:  Hill's  Annotated  Laws,  sec.  296,  subd.  2;  Krutz 
V.  Batts,  18  Wash.  4G0,  51  Pac.  1054.  Tlie  defendant  seeks  to 
evade  this  point,  however,  and  insists  that  his  motion  is  to  set 
aside  and  vacate  the  judgment  as  it  relates  to  the  property  in 
<lispute,  as  well  as  to  set  aside.  Of  course  a  vacation  ^^^  of 
the  judgment  would  be  tantamount  to  setting  the  sale  aside. 
The  motion  in  this  sense,  it  is  insisted,  is  a  direct  attack  upon 
the  judgment,  and  lets  in  proof  aliunde  to  show  a  want  of  ju- 
risdiction in  the  court  to  render  it.  We  are  disposed,  without 
deciding  as  to  the  re^larity  of  the  proceeding  by  which  the 
■question  is  raised,  to  treat  the  motion  as  one  to  vacate  the  judg- 
ment, and  to  consider  it  as  such  without  determining  at  this 
time  whether  it  constitutes  a  direct  or  collateral  attack  thereon. 

1.  A  judgment  void  upon  its  face  may  be  set  aside  or  vacated 
at  any  stage  of  the  proceedings,  or  at  any  time,  whether  within 
the  term  at  which  it  was  rendered  or  afterward,  when  the  at- 
tention of  the  court  in  which  it  waa  rendered  is  attracted  to  it. 
Such  a  judgment,  it  has  been  said,  "is  a  dead  limb  upon  the 

judicial  tree,  which  should  be  lopped  off It  can  bear  no 

fruit  to  the  plaintiff,  but  it  is  a  constant  menace  to  the  defend- 
ant." This  power  is  inherent  with  the  court,  and  will  be  exer- 
cised, even  at  its  own  suggestion,  for  the  preservation  of  its 
d.igTiity,  the  protection  of  its  officers,  and  to  arrest  further  ac- 
tion, which  can  serve  no  lawful  purpose,  and  the  most  effectual 
method  is  by  extirpation  of  the  judgment  itself  as  superfluous 
and  vexatious :  Evans  v.  Christian,  4  Or.  375 ;  Ladd  v.  Mason, 
10  Or.  308;  People  v.  Greene,  74  Cal.  400,  5  Am.  St.  Eep.  448, 
16  Pac.  197;  Lee  v.  O'Shaughnessy,  20  Minn.  173;  Hanson  v. 
Wolcott,  19  Kan.  207. 

2.  But  we  cannot  assent  to  the  proposition  that  the  present 
judgment  is  such  a  one  as  it  affects  the  property  in  question. 
The  return  of  the  sheriff  shows  that  the  copy  of  the  writ  was 
left  with  the  occupant  of  the  premises,  who  is  described  as  a 
Chinaman,  and  whose  name  was  unknown  to  the  officer.  The 
etatutes  (Hill's  Annotated  Laws,  sec.  149,  subd,  3)  does  not  re- 
quire that  the  name  of  the  occupant  shall  be  stated,  however 
convenient  it  may  be  as  a  description  of  the  person  upon  whom 
the  copy  is  served.  If  unknown,  the  fact  affords  a  sufficient 
excuse  for  not  stating  it.     It  cannot  be  assumed,  in  the  absence 
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of  more  explicit  language,  that  it  was  ^^*  the  intention  of  the 
legislature  that  a  valid  service  should  depend  in  all  cases  upon 
the  ascertainment  of  the  name  of  the  occupant.  If  so,  the  levy 
would  fail  in  every  instance  where  the  occupant  would  refuse  to 
give  his  name,  or  it  could  not  otherwise,  after  the  exorcise  of 
reasonable  diligence,  be  accurately  ascertained.  Suppose  the  ac- 
tion be  against  Chinamen,  and  Chinese  realty  was  sought  to  be 
levied  upon,  having  a  Chinese  occupant ;  must  the  levy  fail  be- 
cause these  peculiarly  secretive  people  should  refuse  to  disclose 
the  name  of  the  occupant  ?  Our  attention  has  been  called  to  no 
authority  going  to  the  exact  question  but  the  method  employed 
can  hardly  be  assumed  to  be  without  the  reason  and  purview 
of  the  statute.  As  it  pertains  to  the  contention  that  separate 
parcels  are  included  in  one  attachment,  or  that  it  extends  to 
property  not. owned  by  the  defendant,  such  a  condition  does  not; 
affirmatively  appear  upon  the  face  of  the  return.  So  that  the 
judgment  rendered  cannot  be  said  to  be  void  upon  its  face. 

3.  It  is  now  settled  law  in  this  court  that  every  intendment 
of  the  law  is  in  favor  of  the  sufficiency  of  the  attachment,  whero 
the  writ  emanates  from  a  court  of  superior  and  general  jurisdic- 
tion, unless  the  record  affirmatively  shows  a  want  of  jurisdic- 
tion: Bank  of  Colfax  v.  Richardson,  34  Or.  518,  527,  75  Am. 
St.  Eep.  664,  54  Pac.  359;  Schlosser  v.  Beemer,  40  Or.  412,  67 
Pac.  299. 

4.  The  plaintiff  contends  that  the  matter  now  sought  to  be 
presented  to  establish  the  invalidity  of  the  attachment  is  res 
adjudicata,  and  that  defendant  is  thereby  concluded  by  the 
judgment  rendered.  It  is  well  understood  by  this  time  that  the 
jurisdiction  of  the  court  to  grant  a  continuance  of  the  cause  and 
to  proceed  against  the  executrix  depended  upon  a  valid  attach- 
ment, and  that  the  judgment  was  effectual  only  in  so  far  as 
there  was  property  attached.  If  none  had  been  attached,  the 
action  could  not  have  been  continued,  and,  if  the  attachment 
fails  as  to  any,  the  judgment  is  without  support  as  to  that;  so 
that  the  jurisdictional  inquiry  was  as  to  what  property  was 
legally  attached  and  brought  within  the  jurisdiction  of  the 
court.  When  Johnson  died  the  action  thenceforth  was  ^^^  sub- 
stantially in  rem,  and  the  inquiry  was  whether  the  court  ac- 
quired jurisdiction  of  the  property  through  the  method  adopted 
and  pursued  in  serving  the  writ.  The  fact,  therefore,  that  some 
property  was  well  attached  does  not  affect  the  jurisdictional 
question  pertaining  to  the  legality  of  the  seizure  of  the  remain- 
der. 
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5.  The  potency  of  a  judgment  as  an  estoppel  concludes  every 
fact  necessary  to  uphold  it,  and  extends,  not  only  to  matters 
actually  determined,  but  to  every  other  matter  which  the  par- 
tics  might  have  litigated  and  have  had  decided  as  incident  to 
and  essentially  connected  with  the  subject  matter  of  the  litiga- 
tion, and  every  matter  coming  within  the  legitimate  purview 
of  the  original  action,  both  in  respect  to  the  matters  of  claim 
and  defense,  and  a  default  judgment,  or  one  confessed,  is  at- 
tended with  the  same  legal  consequences,  as  there  exist  no  ten- 
al^le  grounds  of  distinction  between  a  title  confessed  and  one 
tried  and  determined:  Barrett  v.  Failing,  8  Or.  152;  jSTeil  v. 
a"olman,  12  Or.  289,  17  Pac.  103 ;  Glenn  v.  Savage,  14  Or.  567, 
13  Pac.  442;  Harris  v.  Harris,  36  Barb.  88;  Hanson  v.  Man- 
ley,  73  Iowa,  48,  33  N.  W.  357 ;  Hobby  v.  Bunch,  83  Ga.  1,  20 
Am.  St.  Eep.  301,  10  S.  E.  113 ;  Cromwell  v.  Sac  County,  94 
L'.  S.  351.  This  applies  where  a  subsequent  action  is  sought 
to  be  maintained  upon  the  same  claim  or  demand.  But  if  the 
second  action  is  upon  a  different  claim,  the  former  judgment 
will  only  operate  as  an  estoppel  against  the  matters  actually 
litigated,  or  as  to  facts  distinctly  in  issue  in  that  action :  Apple- 
gate  V.  Dowell,  15  Or.  513,  16  Pac.  651;  Cromwell  v.  Sac 
County,  94  U.  S.  351. 

6.  This  rule  is  not  so  pervasive  where  applied  to  motions  and 
adjudications  had  with  reference  thereto.  From  general  dec- 
larations contained  in  the  cases  it  may  be  gathered  that  the 
rule  formerly  obtained  that  the  decision  of  a  motion  was  never 
to  be  regarded,  in  the  light  of  res  adjudicata,  and  ordinarily  it 
may  still  be  said  that  such  a  decision  is  not  so  far  conclusive 
npon  the  parties  as  to  prevent  their  drawing  the  same  matters 
in  question  by  leave  of  the  court  first  had  and  obtained,  or  in 
the  more  regular  form  of  a  suit  or  action.  The  reasons  which 
833  form  the  basis  of  the  rule  are  that  motions  are  frequently 
made  in  the  hurry  of  the  trial,  considered  in  a  summary  man- 
ner, and  disposed  of  without  full  or  mature  consideration,  and 
they  are  not  the  subject  of  review  by  anjpther  or  higher  tribunal. 
Such  reasons  have  latterly  been  adjudged  inapplicable  to  mo- 
tions that  admit  of  more  solemn  and  deliberate  consideration, 
and  touching  which  an  appeal  may  be  prosecuted  to  another  court 
and  review  had  relative  to  the  matters  in  dispute.  Mr.  Free- 
man, in  his  excellent  work  on  Judgments  (volume  1,  fourth  edi- 
tion, section  325),  says  of  this  condition:  "The  tendency  of 
these  decisions  is  to  disregard  the  form  or  time  of  an  adjudica- 
tion, and  to  inquire  whether  the  question  really  arose  and  was 
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or  might  have  been  contested  on  the  merits,  and  necessarily  de- 
cided by  the  court.  If  so,  it  will  generally  be  regarded  as  con- 
<!lusively  and  finally  settled,  though  such  decision  disposed  of 
:a  motion,  rather  than  of  an  independent  action  or  proceeding, 
and  especially  if  the  action  of  the  court  was  subject  to  review 
by  some  appropriate  appellate  proceeding."  This  was  said  with 
leference  to  the  effect  of  the  adjudication  when  drawn  in  ques- 
tion in  cases  other  than  those  in  which  they  were  made  and 
rendered.  When  drawn  in  question  at  another  stage  in  the 
same  case,  strictly  speaking,  the  principle  of  res  adjudicata  does 
not  apply.  Rules  have  grown  into  familiar  use  and  practice, 
however,  which,  in  the  prevention  of  the  reagitation  of  the  sanj^e 
matter,  operate  with  substantially  the  same  potency.  The  trial 
court  is  endowed  with  a  discretion  respecting  the  renewal  of  a 
motion  to  be  exercised  only  when  there  is  something  attending 
the  former  hearing  to  excite  a  suspicion  of  unfairness,  or  the 
parties  were  taken  by  surprise,  or  upon  the  discovery  of  new 
facts  of  a  material  nature,  or  the  springing  of  new  conditions, 
and  the  like,  and  as  to  these  the  moving  party  is  charged  with 
the  exercise  of  the  same  degree  of  diligence  that  would  be  suffi- 
cient to  free  him  from  the  imputation  of  laches  if  he  were  en- 
gaged in  the  regular  trial  of  the  cause.  The  public  welfare 
and  the  dictates  of  common  justice  require  that  there  should 
be  an  end  of  litigation,  and  the  maxim  is  just  as  applicable  to 
the  judicial  determination  *^*  of  motions  as  of  the  cause  at 
the  final  hearing.  In  a  resume  of  the  doctrine  applicable  in 
this  feature  Mr.  Freeman  again  says  (section  326)  :  "The  ten- 
dency of  the  recent  adjudications  is  to  inquire  whether  an  issue 
or  question  has  been  in  fact  presented  for  decision  and  neces- 
sarily decided,  and,  if  so,  to  treat  it  as  res  adjudicata,  though 
the  decision  is  the  determination  of  a  motion  or  summary  pro- 
ceeding, and  not  of  an  independent  action.  This  is  especially 
true  when  the  decision  did  not  involve  a  mere  question  of  the 
proper  form  or  time  of  proceeding,  but  was  the  determination 
of  a  substantial  matter  of  right,  upon  which  the  parties  inter- 
ested had  a  right  to  be  heard  upon  the  issues  of  law  or  fact,  or 
both,  and  these  issues,  or  some  of  them,  were  necessarily  decided 
by  the  court  as  the  basis  of  the  order  which  it  finally  entered 
granting  the  relief  sought."  The  foregoing  observations  have 
toe  support,  of  numerous  adjudications :  Dwight  v.  St.  John,  25 
N.  Y.  203;  Second  Ward  Bank  v.  Upman,  14  Wis.  596;  Roul- 
hac  V.  Brown,  87  N".  C.  1;  Grier  v.  Jones,  54  Ga.  154;  Obear  v. 
Gray,  73  Ga.  455;  Gordinier's  Appeal,  89  Pa.  St  528;  Johnson 
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V,  Latta,  84  Mo.  139 ;  Page  v.  Esty,  54  Me.  319 ;  Hoge  v.  Nor- 
ton, 22  Kan.  374.  Mr.  Justice  Rapallo,  in  Eiggs  v.  Pursell, 
74  N.  Y.  370,  and  Mr.  Justice  Brewer,  in  Commissioners  v. 
Mcintosh,  30  Kan.  234,  1  Pac.  572,  following  the  Xew  York 
cases,  prescribe  certain  limitations  upon  the  rule  and  confine 
its  operation  to  facts  actually  called  in  question  and  litigated, 
without  extending  it  so  as  to  conclude  the  party  as  to  a  fact  or 
facts  which  might  have  been  litigated,  but  were  not;  but  it  is 
believed  this  limitation  is  without  relevancy  where  the  point 
subsequently  insisted  upon,  whether  based  upon  a  legal  propo- 
sition or  a  fact,  was  necessarily  passed  upon  in  the  court's  deci- 
Mon  in  reaching  the  conclusion  arrived  at  upon  the  former  mo- 
tion: Spitley  V.  Frost  (C.  C),  15  Fed.  299,  and  National  Bank 
of  Port  Jervis  v.  Hansee,  15  Abb.  N.  C.  488. 

Now,  in  the  case  at  bar,  plaintiff,  by  his  motion  for  a  contin- 
uance against  Cordelia  Johnson,  executrix,  set  forth  by  affi- 
davit the  facts  attending  the  attachment.  These  are  the  same 
as  returned  by  the  sheriff,  it  is  true,  but  the  matter  was  ^^^ 
called  directly  to  the  attention  of  the  court.  The  defendant, 
without  controverting  them,  moved  to  set  aside  the  service  of 
the  summons  and  the  continuance,  on  the  ground  that  the  court 
was  without  jurisdiction  to  make  the  order,  and  was  successful. 
The  case  was  appealed  without  going  further,  and  reversed  be- 
cause of  irregularities  attending  the  service  of  the  summons.  On 
the  return  of  the  case  to  the  trial  court,  and  after  the  executrix 
had  been  served  with  an  amended  and  supplemental  complaint 
and  an  alias  s.ummons,  the  defendant  renewed  her  motion,  bas- 
ing it  upon  the  same  jurisdictional  ground,  and,  being  unsuc- 
cessful, the  case  was  again  appealed,  but  the  decision  of  the 
trial  court  was  affirmed.  The  question  as  to  the  sufficiency  of 
the  attachment  was  necessarily  passed  upon  at  both  trials  of 
the  motion,  or  the  judgment  could  not  have  gone  that  way,  and 
this  as  it  may  affect  either  parcel  of  the  realty  attached.  Llrs. 
Johnson  must  of  necessity  have  been  acquainted  with  the  facts 
relied  upon  for  an  impeachment  of  the  sheriff's  return.  True, 
the  present  administrator  affirms,  and,  we  have  no  doubt,  truly, 
that  he  had  no  knowledge  of  such  facts  until  recently,  but  it 
is  nowhere  denied  that  Mrs.  Johnson,  his  predecessor,  was  with- 
out such  information.  So  that  the  matter  is  not  presented  in 
a  favorable  light  for  the  trial  court  even  to  grant  a  rehearing 
upon  leave  regularly  applied  for.  But  no  sueli  application  was 
made,  and  the  case  has  twice  gone  to  judgment  upon  the  motion, 
and  twice  been  appealed,  and  the  judgment  of  the  lower  court 
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finally  affirmed.  So  far  the  rulings  of  this  court  have  become 
the  law  of  the  case,  and  the  doctrine  of  res  ad  judicata  applies 
with  even  greater  rigor. 

7.  Beyond  all  this,  however,  plaintiff's  amended  complaint 
presented  the  jurisdictional  question  as  to  the  sufficiency  of  the 
attachment  in  an  issuable  form,  and  the  default  of  the  defend- 
ant in  failing  to  controvert  it,  and  in  suffering  it  to  be  taken  as 
confessed,  renders  it  res  adjudicata,  under  the  general  rule  rel- 
ative to  trials  upon  the  merits.  After  such  repeated  trials,  and 
the  default  and  the  confession  of  the  defendant,  and  the  adjudi- 
cations with  reference  thereto,  the  question  ^^®  now  sought  to  be 
presented  should  have  been  settled  for  all  time,  and  it  must  be 
60  regarded.  The  defendant  is,  therefore,  precluded  from  again 
litigating  it  by  the  motion  interposed  to  vacate  the  judgment  as 
to  the  parcel  of  realty  now  in  dispute. 

There  being  no  other  objections  urged  against  the  confirma- 
tion, the  order  of  the  trial  court  will  be  reversed,  and  the  cause 
remanded  with  directions  to  confirm  the  sale  on  execution,  and 
it  is  so  ordered. 


A  Writ  of  Attachment  is  presumed  to  have  been  properly  issued 
and  served:  See  Harris  v.  Daugherty,  74  Tex.  1,  15  Am.  St.  Rep.  812, 
11  S.  W.  921;  note  to  Hall  v.  Stevenson,  20  Am.  Sf.  Rep.  808.  As 
to  the  effect  of  the  death  of  the  defendant  before  judgment,  see 
Reynolds  v.  Nesbitt,  196  Pa.  St.  636,  79  Am.  St.  Rep.  736,  46  Atl. 
841;  Shea  v.  Shea,  154  Mo.  599,  77  Am.  St.  Rep.  779,  55  S.  W.  869; 
Dow  V.  Blake,  148  111.  76,  39  Am.  St.  Rep.  156,  35  N.  E.  761;  not© 
to  Waitt  V.  Thompson,  80  Am,  Dec.  139-143, 

Re8  Judicata. — A  judgment  is  conclusive,  not  only  as  to  every 
question  actually  presented  and  considered, but  upon  every  point  which 
might  have  been  presented  and  decided:  Hart  v.  Moulton,  104  Wis. 
349,  76  Am.  St,  Rep.  881,  80  N.  W,  599;  Hentig  v.  Redden,  46  Kan. 
231,  26  Am.  St,  Rep,  91,  26  Pac.  701;  Slater  v,  Skirving,  51  Neb.  108, 
66  Am.  St.  Rep.  444,  70  N.  W,  493;  Gross  v.  People,  193  111.  260, 
86  Am.  St.  Rep.  322,  61  N.  E.  1012;  monographic  note  to  Fahey  v. 
Esterly  Machine  Co.,  44  Am.  St.  Rep.  570,  Compare  Pitts  v,  Oliver, 
13  S.  Dak.  561,  79  Am.  St.  Rep.  907,  83  N.  W.  591;  l-'reeman  v. 
Barniim,  131  Cal,  386,  82  Am.  St.  Rep.  355,  63  Pac.  691;  Fuller  v. 
Metropolitan  Life  Ins,  Co.,  68  Conn.  55,  57  Am,  St.  Rep.  84,  35  Atl. 
766;  Hunter  v.  Hunter,  63  S.  C.  78,  90  Am.  St.  Rep.  663,  41  S.  E.  33. 
Orders  made  upon  motions,  petitions,  or  rules  affecting  substantial 
rights,  and  from  which  an  appeal  lies  if  the  matter  in  question  has 
been  fully  tried,  are  as  conclusive  upon  the  issues  necessarily  de- 
cided as  are  final  judgments  or  decrees:  Burner  v.  Hevener,  34  \V. 
Va,  774,  26  Am.  St'.  Rep.  948,  12  S.  E.  861.  But  see  Clopton  v.  Clop- 
ton,  10  N.  Dak.  569,  88  N.  W.  562,  88  Am,  St,  Rep,  749,  and  cases 
cited  in  the  cross-reference  note  thereto.  Judgments  by  consent  or 
by  default  are  ordinarily  conclusive:  Adler  v.  Van  Kirk  Land  etc. 
Co.,  114  Ala.  551,  62  Am.  St.  Rep.  133,  21  South.  490;  Slater  v. 
Skirving,  51  Neb,  108,  66  Am.  St.  Rep,  444,  70  N.  W.  493. 
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CARROLL  V.  NODINE. 

[41  Or.  412,  69  Pac.  51.] 

NEGOTIABLE  INSTRUMENTS.— On  an  Indorsement  Without 
Recourse  there  is  an  Implied  Warranty  by  the  seller  that  the  paper 
is  what  it  purports  to  be,  and  that  no  payments  have  been  made 
except  those  which  appear  to  be  indorsed  thereon,  and  that  such 
as  so  appear  are  genuine  and  operate  to  continue  the  obligation  in 
force  as  against  the  statute   of  limitations,     (pp.  744,  745.) 

NEGOTIABLE  INSTRUMENTS.— An  Indorsement  Without 
Recourse  does  not  Constitute  a  Contract  in  Writing  and  serves 
merely  to  transfer  the  titld  as  in  ease  of  delivery  when  payable 
to  bearer,     (p.  746.) 

NEGOTIABLE  INSTRUMENTS  —  Indorsement  Without  Re- 
course— Parol  Evidence  to  Vary.— One  who  has  indorsed  a  negotiable 
instrument  without  recourse,  and  who  is  sued  on  the  implied  war- 
ranty that  the  indorsement  of  a  payment  appearing  thereon  was 
genuine  and  true,  is  entitled  to  prove,  by  parol  evidence  in  his 
defense,  that  the  indorsee,  at  the  time  of  the  purchase,  agreed  and 
guaranteed  that  the  indorser  should  never  be  held  liable  thereon 
in   any   capacity,     (pp.    746,    747,) 

JUDGMENT— When  Necessary  to  Bind  an  Indemnitor.— If 
one  is  liable  to  another  on  a  decision  adverse  to  the  latter  of  an 
action  pending  against  him,  the  former  is  entitled  to  a  reasonable 
notice  of  the  pendency  of  the  action  and  an  opportunity  to  partici- 
pate in  or  interpose  such  defenses  as  he  may  desire,  but  not  to  a 
request  to  take  charge  of  or  assume  the  responsibility  of  the  de- 
fense,    (pp.  747,  7480 

JUDGMENT— Indemnitor— Notice  to  Bind  by  a  Judgment, 
What  Sufficient. — If  one  who  has  agreed  to  be  present  and  to  testify 
in  an  action  which  may  be  broughl  by  his  indorsee  is  called  to  tes- 
tify only  a  few  hours  before  the  trial,  he  having  no  previous  notice 
of  the  pendency  of  the  action  and  no  request  being  made  on  him 
to  participate  in  or  to  assist  the  prosecution  of  the  action,  he  is, 
nevertheless,  bound  by  the  judgment  if  he  appears  and  testifies, 
(p.  748.) 

Action  by  Carroll  against  Eliza  Nodine  on  a  warranty  im- 
plied by  the  sale  without  recourse  of  a  promissory  note,  which 
was  secured  by  a  mortgage.  When  the  sale  and  indorsement 
were  made,  certain  payments  were  indorsed  on  the  note,  which, 
if  made,  would  prevent  the  running  of  the  statute  of  limita- 
tions. In  the  suit  on  the  note  brought  by  the  indorsee  the  de- 
fendant in  that  action  succeeded  in  sustaining  the  defense  that 
one  of  the  payments  so  indorsed  was  not  in  fact  made,  and,  as 
a  consequence,  that  such  suit  was  barred  by  the  statute  of  limita- 
tions. In  the  present  action  the  defendant  was  permitted, 
against  the  objection  of  the  plaintiff,  to  offer  evidence  to  the 
tfEect  that  the  indorsee,  when  the  indorsement  was  made,  agreed 
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and  guaranteed  that  she  should  never,  at  any  time,  be  held  liable 
on  the  note  in  any  capacity  or  for  any  portion  thereof. 
Plaintiff  recovered  judgment,  and  the  defendant  appealed. 

Leroy  Lomax,  for  the  appellant. 

C.  E.  Cochran  and  Thomas  H.  Crawford,  for  the  respondent. 

-*"  WOLVERTON,  J.  There  are  but  two  errors  relied  upon 
for  reversal.  It  is  first  contended  that  the  plaintiff,  at  the  time 
he  purchased  the  note,  agreed  and  guaranteed  that  the  defend- 
ant should  never  be  held  liable  thereon  in  any  capacity,  and  that 
such  an  agreement  constitutes  a  valid  defense  to  the  action. 
The  question  arose  upon  an  attempt  to  prove  the  express  war- 
ranty set  up  in  the  answer  by  parol,  which  the  court  refused  to 
permit,  under  the  idea  that  the  contract,  being  in  writing, 
could  not  be  thus  varied.  The  theory  of  the  plaintiff  is  that 
the  indorsement  of  the  note  fixes  and  determines  the  relation 
of  the  parties  to  the  transfer — that  is,  imports  a  contract  in 
writing  between  them — and  that,  like  other  contracts  of  the 
kind,  cannot  be  varied  or  controlled  by  a  contemporaneous  verbal 
agreement,  as  it  is  presumed  that  the  whole  understanding  of 
the  parties  has  been  incorporated  in  the  writing.  The  case  of 
Smith  V.  Caro,  9  Or.  278,  and  other  cases  of  like  nature,  are  re- 
lied upon  in  support  of  the  contention.  In  the  case  cited  the 
indorsers  simply  wrote  their  names  upon  the  back  of  the  note; 
and  the  court  held  that  by  the  law  merchant  indorsement  im- 
ported a  contract  in  writing,  which  served  not  only  as  a  means 
of  transfer,  but  to  fix  and  determine  the  liabilities  of  the  in- 
dorsers, and  that  it  was  not  competent  to  vary  the  contract  by 
any  parol  agreement  that  might  have  been  entered  into  at  the 
time. 

1.  The  liabilities  of  an  ordinary  or  unqualified  indorser  are 
upon  the  instrument  indorsed,  conditioned  upon  demand  and 
notice;  but  where  the  transfer  is  by  indorsement  without  re- 
course, or  by  delivery,  the  vendor's  liabilities  arise  from  the  fact 
or  contract  of  sale,  and  not  upon  the  paper.  The  purpose  of 
such  an  indorsement,  like  delivery,  without  indorsement,  is  sim- 
ply to  carry  title  to  the  purchaser,  without  alone  importing  '^^^ 
a  contract :  4  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  475.  The  au- 
thorities are  in  unison,  however,  that  where  a  note  is  thus  trans- 
ferred there  is  an  implied  warranty  by  the  seller  that  it  is  what 
it  purports  to  be,  and,  as  applied  to  the  exigencies  of  this  case, 
that  no  payments  have  been  made,  except  those  that  appear  to 
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have  been  indorsed  thereon,  and  that  such  as  so  appear  are  gen- 
i;ine,  and  operate  to  continue  the  obligation  in  force  as  against 
the  statute  of  limitations:  Bank  v.  Smiley,  27  Me.  225,  4G  Am. 
Pec.  593;  Society  v.  Giddings,  96  Cal.  85,  31  Am.  St.  Rep.  181, 
30  Pa,c.  1016;  Hannum  v.  Richardson,  48  Vt.  508.  There  is  an 
intimation  in  a  note  to  Drennan  v.  Bunn,  7  Am.  St.  Rep.  354, 
366,  that  the  general  rule  that  oral  evidence  is  inadmissible  to 
change  the  contract  of  indorsement  relates  to  restrictive  in- 
dorsements, also,  and,  extended,  it  applies  to  indorsements  with- 
out recourse.  The  authorities  referred  to,  however,  as  sus- 
taining the  principle,  go  to  the  proposition  that  it  cannot  be 
shown  by  parol  that  an  unqualified  indorsement  was  made  for  the 
sole  purpose  of  transferring  the  title,  and  that  it  was  agreed 
at  the  time  that  the  words  "without  recourse"  should  be  writ- 
ten over  it.  This,  it  appears  to  us,  is  coming  back  to  the  same 
question. 

2.  An  indorsement  without  recourse  is  a  very  different  thing 
from  an  unqualified  indorsement;  and  it  would  be  just  as  ob- 
jectionable to  show  an  agreement  by  parol  that  the  vendor 
should  be  relieved  of  all  liability  on  the  instrument,  as  it  would 
be  that  the  vendor  agreed  to  waive  demand  and  notice,  which 
was  the  case  of  Smith  v.  Caro,  9  Or.  278.  In  either  case  there 
is  a  variance  of  the  contract  which  the  unqualified  indorsement 
imports.  We  have  been  unable  to  find  any  case  covering  the 
exact  point  here.  Where  an  article  of  personalty  in  the  ven- 
dor's possession  is  sold  and  delivered  to  another,  and  nothing 
is  said,  there  goes  along  with  the  contract  an  implied  warranty 
of  title,  and  a  failure  thereof  renders  the  vendor  liable.  The^ 
implied  warranty  attending  the  sale  of  commercial  paper  arises 
upon  like  principle:  Hannum  v.  Richardson,  48  Vt.  508,  21 
Am.  Rep.  152.  It  will  hardly  be  disputed  that  the  vendor 
'***  of  personalty  may  by  verbal  understanding  or  agreement 
limit  the  liability  under  the  implied  warranty  of  title,  and 
thereby  make  the  transfer  entirely  at  the  purchaser's  risk ;  and 
why  should  not  the  same  principle  govern  as  to  the  sale  and  de- 
livery of  commercial  paper,  where  the  indorsement  merely  oper- 
ates to  transfer  the  title?  And  to  carry  the  reasoning  a  little 
further,  there  is  no  implied  warranty  by  a  sale  and  simple  do- 
livery  of  the  paper,  or  by  indorsement  without  recourse,  of  the 
solvency  of  the  maker  or  other  person  liable  for  its  payment; 
but  we  take  it  to  be  unquestioned  now  that  the  vendor  may,  by 
express  verbal  agreement,  warrant  the  solvency  of  such  par- 
ties, and  thereby  render  himself  directly  liable  in  case  of  their 
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default  in  payment.  The  statute  of  frauds  does  not  stand  in 
•the  way  of  such  an  agreement:  Milks  v.  Rich,  80  N.  Y.  269,  36 
Am.  Rep.  615;  White  v.  Webster,  58  Ind.  233.  So  that  it 
may  be  deemed  competent  for  the  vendor  to  verbally  enter  into 
-an  express  warranty  with  relation  to  the  paper  in  connection 
Avith  the  transfer  of  the  title,  and  the  only  question  that  re- 
mains is  whether  it  is  superseded  by  the  contract  which  the 
■mere  delivery  or  indorsement  without  recourse  implies.  But 
■we  have  seen  that  such  an  indorsement  does  not  constitute  a 
■contract  in  writing,  and  serves  merely  to  transfer  title,  as  in 
1he  case  of  delivery  when  payable  to  bearer.  In  Smith  v. 
•Corege,  53  Ark.  295,  14  S.  W.  93,  the  vendor,  by  verbal 
■agreement,  expressly  warranted  that  the  paper  transferred  by 
■delivery  was  good,  and  hence  not  tainted  with  usury;  and  the 
court  permitted  the  establishment  of  the  agreement  against  an 
•objection  that  it  was  contrary  to  the  statute  of  frauds.  Now, 
if  it  be  permissible  to  show  by  parol  an  express  warranty  that 
the  paper  is  not  usurious,  or  that  the  makers  are  solvent,  why 
is  it  not  equally  competent  to  show  by  parol  that  the  purchaser 
agreed  to  take  the  paper  at  his  own  risk,  absolutely,  and  thus 
relieve  the  vendor  of  all  liability  of  whatsoever  nature  that 
ordinarily  attends  the  sale  and  transfer  by  such  methods  where 
nothing  is  said  to  vary  the  effect  of  the  transaction  ?  Logically 
there  is  but  one  answer  to  the  question,  which  is  that  the  verbal 
^^"^  agreement  may  be  shown,  and  we  are  constrained  to  so 
f^.old. 

3.  This  entails  a  reversal  of  the  judgment,  without  more; 
hnt  the  other  question  presented  will  again  arise  on  a  retrial, 
and  may  induce  another  appeal,  hence  we  deem  it  important 
ihat  we  should  pass  upon  it  now.  After  the  indorsement  and 
"transfer  of  the  note,  the  plaintiff  sued  the  makers,  and  the  de- 
fendant here  was  a  witness  on  the  trial.  She  appeared  at  the 
request  of  the  plaintiff  made  on  the  same  day,  and  but  a  few 
hours  previous  to  taking  the  stand.  This  was  the  first  knowl- 
edge she  had  of  the  pendency  of  the  suit,  no  request  having 
heen  made  that  she  assist  in  or  take  charge  of  the  defense; 
nor  was  she  notified  in  any  manner  that  she  must  assume  the 
responsibilities  thereof.  It  developed  on  her  cross-examination 
that  she  agreed  with  the  plaintiff  at  the  time  of  the  s-ale  and 
iransfer  of  the  note  and  mortgage  to  be  a  witness  for  him 
in  case  suit  should  be  brought  against  the  makers.  Now,  it  is 
•contended  by  defendant  that  the  decree  obtained  in  that  suit 
^ras  not  admissible  against  her  in  this  action,  because  she  was 
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not  given  adequate  and  proper  notice  of  the  pendency  thereof, 
and  required  to  assume  the  burden  of  the  defense.  The  con- 
tention proceeds  upon  the  hypothesis  that  the  defendant  is  an 
indemnitor,  dependent  upon  the  finding  of  the  jury  as  to  the 
agreement,  and  her  consequent  liability  attending  the  sale  of 
the  note  and  mortgage.  As  indemnitor,  the  primary-  liability 
for  the  loss  incurred  by  a  failure  to  prove  that  the  seven  dollars 
payment  was  genuine,  and  entitled  to  rightful  and  lawful  in- 
■dorsement  upon  the  note,  rested  upon  her.  Such  a  relation 
brings  her  into  privity  with  the  purchaser,  the  party  to  be  in- 
<lemnified ;  and  she,  as  well  as  the  plaintiff,  had  a  direct  interest 
in  defending  the  suit.  But  before  an  indemnitor  can  be  ex- 
pected to  defend,  he  must  have  reasonable  notice  of  the  pendency 
of  the  suit  or  action  by  which  he  is  to  be  bound,  and  afforded 
an  opportunity  to  participate  in  or  interpose  such  defense  as  he 
may  desire;  and  it  is  only  by  complying  with  such  conditions 
that  the  party  to  be  indemnified  can  estop  the  indemnitor  to 
****  controvert  the  matter  anew  upon  an  action  against  him 
upon  the  indemnity  contract  or  obligation.  Of  course,  the  suit 
or  action  that  works  the  estoppel  must  have  been  prosecuted 
without  collusion  or  fraud,  as  it  affects  the  indemnitor.  While 
notice  of  the  pendency  of  the  suit  or  action  is  always  necessary 
to  render  the  decree  or  judgment  binding  upon  the  indem- 
nitor, the  better  reason  and  the  weight  of  authority  dispense 
with  any  request  to  take  charge  of  or  assume  the  responsibili- 
ties of  the  defense.  Having  notice,  the  indemnitor  may,  as 
it  is  his  right,  interpose  and  make  such  defense  as  to  him  might 
€eem  most  expedient  and  effective;  and,  if  he  did  nothing  in 
that  direction,  it  must  be  considered  a  matter  of  his  own  voli- 
tion, and  a  request  for  him,  coupled  with  a  warning  of  conse- 
quences, to  do  that  which  duty  and  interest  require  him  to  do, 
would  seem  superfluous,  and  the  law,  which  is  founded  upon 
reason,  does  not  require  a  vain  thing. 

The  question  thus  recurs  whether  defendant  had  reasonable 
notice,  or  such  under  the  circumstances  attending  the  contro- 
versy as  required  her  to  defend  or  abide  the  consequences.  Tlie 
notice  given  her  was  of  very  short  duration,  and  we  are  not 
prepared  to  say  that  it  would  have  been  sufficient  ordinarily, 
but  she  actually  attended  as  a  witness,  and  gave  evidence  on 
trial;  and,  what  is  of  far  greater  consequence,  and  a  circum- 
etanco  of  decisive  moment,  she  agreed  at  the  time  she  sold 
the  note  to  testify  in  the  case,  if  called  upon;  thus  anticipating 
a  suit  at  the  time,  and  impliedly  indicating  her  willingness 
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that  plaintiff  should  conduct  the  defense  in  her  behalf,  and 
that  she  would  aid  him  by  her  testimony,  if  desired.  The  cir- 
cumstances are  such  as  to  make  the  decree  binding  upon  her. 
In  support  of  these  views,  see  Giffert  v.  West,  33  Wis.  617; 
Daskam  v.  Ullman,  74  Wis.  475,  43  N.  W.  321;  Davis  v.  Smithy 
79  Me.  351,  10  Atl.  55;  City  of  Boston  v.  Worthington,  10 
Oray,  496,  71  Am.  Dec.  678;  City  of  Chicago  v.  Eobbins,  2 
Black,  418 ;  and  Eobbins  v.  City  of  Chicago,  4  Wall.  658. 

The  ruling  of  the  trial  court  as  to  this  latter  contention  wa» 
*^^  therefore  correct,  but,  for  error  as  to  the  first,  the  judg- 
ment will  be  reversed,  and  the  cause  remanded  for  such  further 
proceedings  as  may  seem  appropriate. 

The  Indorsement  of  Negotiable  Instruments  without  recourse  is  con- 
sidered in  Drennan  v.  Bunn,  124  111.  175,  16  N.  E.  100,  7  Am.  St.  Rep. 
354,  and  note.  An  indorser's  liability  cannot  ordinarily  be  varied 
by  parol:  Hately  v.  Pike,  162  111.  241,  44  N.  E.  441,  53  Am.  St.  Rep. 
304,  and  caseg  cited  in  the  cross-reference  note  thereto;  Dennis  v. 
Jackson,  57  Minn.  286,  47  Am.  St.  Rep.  603,  59  N.  W.  198;  Holmes- 
V.  First  Nat.  Bank,  38  Neb.  326,  41  Am.  St.  Rep.  733,  56  N.  W.  1011. 
And  it  is  held  that  this  rule  is  applicable  to  an  indorsement  with- 
out recourse:  Youngberg  v.  Nelson,  51  Minn.  172,  38  Am.  St.  Rep. 
497,  53  N.  W.  629;  note  to  Drennan  v.  Bunn,  7  Am.  St.  Rep.  366. 


HAEMOX  V.  DECREE. 
[41  Or.  587,   68  Pac.  11,   1111.] 

EVIDENCE— Entries  Made  by  a  Deceased  Person.— If  in  a 
pass-book  several  entries  are  made  by  a  deceased  person,  but  under 
Such  circumstances  as  to  indicate  that  they  are  not  original  entries 
in  the  usual  course  of  business,  but  merely  summaries  copied  from 
his  ledger,  they  are  not  admissible  in  evidence,     (p.  752.) 

EVIDENCE— Immaterial  Error  in  Excluding.— If  a  deed  i* 
offered  in  evidence  in  corroboration  of  an  entry  in  a  pass-book  and 
is  excluded  on  a  ground  which  may  not  be  sustainable,  this  is  an 
immaterial  error,  if  it  appears  that  the  pass-book  must  be  excluded, 
and  hence  that  there  is  no  evidence  on  the  subject  to  be  corro- 
borated,    (p.  752.) 

EVIDENCE— Books  of  Account— Eight  to  Vary.— Though  a 
party  in  his  books  of  account  makes  a  charge  against  another,  which 
ia  there  designated  "note,"  parol  evidence  is  admissible  to  prov© 
that  what  was  so  described  as  a  note  should  have  been  goods,  wares, 
and  merchandise  delivered  and  the  value  thereof,     (p.  753.) 

EVIDENCE  of  Books  of  Account  to  Prove  Loans.— While 
books  of  original  entry  are  admissible  to  prove  the  price,  sale,  and 
delivery  of  articles,  or  the  performance  of  labor,  or  the  rendition 
of  services,  they  are  not  generally  admissible  to  prove  the  loan  of 
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large  sums  of  money.  An  exception  to  this  rule  exists  in  favor 
•of  the  books  of  a  banker  or  broker  kept  in  pursuance  of  his  ordi- 
nary business  methods,     (pp.  754-756.) 

EVIDBNCE — Books  of  Account  are  not  Admissible,  When 
Kept  by  a  Merchant  to  Prove  Advances  made  to,  or  checks  in  favor 
of,  persons  other  than  his  debtor,  in  the  absence  of  testimony  tend- 
ing to  show  that  such  advances  were  for  moneys  loaned  to  him  or 
furnished  to  others  upon  his  order,     (p.  756.) 

EVIDENCE,  Secondary,  of  a  Lost  Writing.— No  precise  rule 
<;an  be  prescribed  as  to  what  shall  constitute  a  reasonable  effort, 
but  the  party  alleging  the  loss  or  destruction  of  a  document  must 
«how  that  he  has  in  good  faith  exhausted,  in  a  reasonable  degree, 
all  sources  of  information  and  means  of  discovery  which  the  na- 
ture of  the  case  would  suggest  and  which  are  accessible  to  him. 
If  the  testimony  shows  that  the  document  was  last  seen  by  the 
witness  in  a  certain  courthouse,  and  there  is  no  direct  statement 
that  it  hag  been  searched  for  there,  secondary  evidence  of  its  con- 
tents is  not  entitled  to  be  admitted  on  the  witness'  general  state- 
ment that  he  has  searched  in  all  places  where  it  could  be  to  his 
knowledge  and  also  all  the  files  and  records  that  he  has  in  his  office, 
(pp.  757,  758.) 

EVIDENCE— Admission  of— Charge  of  Interest  as  Proof  of 
Principal. — Though  the  defendant's  books  disclose  that  they  agree 
with  the  plaintiffs  as  to  a  charge  of  annual  interest  due  to  the  latter, 
this  does  not  furnish  conclusive  proof  of  the  principal  indebtedness 
especially  when  it  seems  that  there  must  be  an  easy  mode  of  prov- 
ing such  principal,  if  it  exists,     (pp.  759,  760.) 

Action  by  Harmon  as  administrator  of  Gasquet  on  an  open 
account  to  recover  $2,908.80.  A  copy  of  the  account  was  made 
part  of  the  complaint,  but  it  was  alleged  therein  that  the  item 
of  December  31,  1889,  for  $5,448.51  designated,  to  the  account, 
as  "note"  was  for  merchandise  and  buildings  purchased  by  the 
<iefendant  of  the  decedent,  and  for  which  no  note  was  in  fact 
ever  executed.  Judgment  for  the  plaintiff  for  $382.14,  from 
which  he  appealed. 

Eobert  Glenn  Smith  and  H.  D.  Norton,  for  the  appellant. 

A.  C.  Hough  and  Austin  S.  Hammond,  for  the  respondent. 

''SO  MOORE,  J.  1.  The  account  began  December  31,  1889, 
when  the  defendant  was  credited  with  sundry  items,  and 
charged  among  others,  as  follows: 

''To  amount  of  note    $5,448.51 

To  int.  on  same  for  14  mo.  at  6^  per  annum 381.39 

To  cash  advanced  Karewski    300.00 

To  cash  advanced  Nunan 200.00 

To  bal.   due  from   1889 4,803.50" 

This  remainder  is  carried  over  to  1890,  and  the  defendant  is 
charged,  among  other  items,  with  the  two  following: 
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"Int.  bal.  on  note  .- $     288.21"" 

leaving  due  from  him,  after  deducting  sundry  credits  appearing 
at  length  in  the  ledger,  a  remainder  of  $4,564.62.  Each  year 
thereafter  the  defendant  was  charged  with  a  remainder,  and 
with  the  interest  thereon  until  March  1,  1896,  when,  having 
been  credited  with  all  payments  made,  there  was  due  from  him, 
as  appears  from  the  bill  of  particulars,  the  sura  of  $2,908.80, 
which  is  sought  to  be  recovered  in  this  action.  He  was  alsa 
charged,  among  other  items,  with  the  following: 

"Jan.  22, 1892.     To  check  favor  of  Falkenstein $  143.30'' 

"Mch.  23, 1893.     To  check  favor  Levi  Strauss  &  Co. .     154.22'^ 

At  the  trial  his  counsel  admitted  the  correctness  of  said  ac- 
count, except  the  items  thereof  hereinbefore  enumerated,  which 
they  contend  could  not  be  established  by  a  book  account.  The 
defendant,  having  been  called  as  plaintiff's  witness,  identified 
his  own  ledger,  which,  being  introduced  in  evidence,  shows  that 
his  account  with  Gasquet  purports  to  commence  December  12, 
1893,  from  which  time  the  items  thereof  coincide  with  the  lat- 
ter's  account,  except  that  Decker  does  not  charge  himself  with 
the  principal,  but  only  with  the  interest  thereon.  Fred  Frantz, 
a  resident  of  Crescent  City,  California,  one  of  the  executors  in 
that  state  of  the  last  will  of  Horace  Gasquet,  deceased,  testified, 
as  plaintiff's  witness,  that  he  found  in  the  latter's  effects  a  pass- 
book, ^^^  which  being  identified  by  the  witness,  the  following 
entry  therein  was  offered  in  evidence,  to  wit : 

« '88  Charles  Decker  Ac't. 

10—6     1375.00) 

4073.51) 5448.51 

Jan.  1st,  '90,  14  months'  interest   381.39 

5829.90 
Charged  on  ac't  on  deductions  on  his  bill 1026.40 

Balance  due  by  Ch.  Decker  Jan.  1,  '90 4803.50 

Paid  in  by  Ch.  D.,  Jan.  1,  '91 1014.28 

Bal.  due  Jan.  1,  '92  3789.22 

4803.50 

Jan.   1,  '92,  Bal.   due  by  Ch.   D 3789.22 

Condition  6^  per  annum. 

Security,  all  the  buildings  which  were  deeded  to  my  name." 
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To  explain  this  entry,  plaintiff's  counsel  offered  in  evidence 
the  following  memorandum : 

"Waldo,  Josephine  Co.,  Oregon,  October  6,  1888. 
"Eeceived  from  H.  Gasquet  two  drafts.  No.  138  vs.  Porter, 
Slcisinger  &  Co.  for  W.  J.  Wimer,  sum   ($1375.00)   thirteen 
hundred  and  seventy-five  dollars. 

"Also  No.  139  vs.  Porter,  Sleisinger  &  Co.  for  G.  W.  Wimer, 
sura   ($4073.51)   four  thousand  and  seventy-three  and  51-100 
in  payment  of  goods  and  buildings  in  Town  of  Waldo. 
"Eece'd.  Oct.  6th,  1888 

"GEO.    W.    WIMEK." 

To  supplement  the  entry  in  the  pass-book,  plaintiff  offered  in 
evidence  a  deed  purporting  to  have  been  executed  October  9, 
1888,  by  George  W.  and  W.  J.  Wimer  and  their  wives  to  Horace 
Gasquet,  in  consideration  of  $30,000,  and  conveying  certain  lots, 
stores,  dwellings,  barns,  and  other  buildings;  and  they  also  of- 
fered Gasquet's  ledger,  containing  the  charge  against  the  de- 
fendant of  $5,448.51.  Tlie  defendant's  counsel  having  objected 
to  the  introduction  of  the  deed,  on  the  ground  that  neither  of 
the  subscribing  witnesses  thereto  had  been  called  or  their  hand- 
writing, ^^^  or  that  of  the  grantors,  proved,  so  as  to  establish 
the  execution  thereof,  and  to  the  ledger  and  other  memorandum 
and  receipt,  on  the  ground  that  they  were  incompetent  irrel- 
evant, immaterial,  plaintiff's  counsel  stated  to  the  court,  in 
effect,  that  the  pass-book  was  offered  to  explain  the  original 
transaction  and  the  ledger  to  show  that  the  sum  in  question  had 
been  carried  into  the  current  account;  that  they  expected  to 
show  by  Decker's  books,  which  they  would  offer  in  evidence, 
that  he  had  given  Gasquet  credit  for  interest  on  tliat  sum; 
8Jid  that  these  matters,  considered  in  connection  with  others, 
v/ould  show  that  there  had  been  a  consummated  negotiation  be- 
tween the  parties  in  respect  thereto ;  but  the  court  rejected  the 
evidence  offered,  and  allowed  the  plaintiff  an  exception. 

It  will  be  observed  that  the  sum  of  the  drafts  specified  in  the 
receipts  corresponds  with  the  charge  made  on  the  pass-book 
and  in  the  ledger,  and  the  dates  also  coincide.  An  inspection 
of  the  pass-book  shows  that  of  the  four  debits  the  first  was 
apparently  made  therein  October  6,  1888,  and  the  other  three 
on  the  1st  day  of  January,  1890,  1891,  and  1892.  It  is  quite 
evident  that  these  entries  are  not  original,  for  when  the  charges 
therein  noted  are  compared  with  the  bill  of  particulars  attached 
to  the  complaint  it  is  found  that  many  other  items  intervene, 
thus  showing  that  they  were  not  made  in  the  usual  course  of  the 
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business,  "but  are  only  the  summaries'  copied  from  Gasqiiet's 
ledger,  relating  to  his  account  with  the  defendant.  The  entry  in 
the  pass-book,  though  made  by  a  person  deceased,  was  evi- 
dently not  made  at  or  near  the  time  of  the  transaction,  nor  was 
it  against  the  interest  of  the  person  making  it,  and  hence  it 
was  not  admissible  as  primary  evidence  of  the  fact  as  stated: 
Hill's  Ann.  Laws,  sec.  767. 

2.  The  deed,  like  the  receipt,  was  offered  only  to  corroborate 
the  entry  in  the  pass-book,  in  which  case  it  is  doubtful  whether 
the  strict  formality  required  by  the  statute  (Hill's  Ann.  Laws, 
«ec.  761)  should  be  observed,  as  when  an  instrument  of  that 
character  is  designed,  to  prove  title  or  to  subserve  a  higher 
purpose;  but,  however  that  may  be,  the  pass-book  which  was 
the  foundation  for  the  introduction  of  the  receipt,  deed,  and 
ledger  in  evidence  ^^^  having  failed,  the  latter  must  also  fall 
with  it,  unless  the  evidence  proposed  to  be  offered  by  plaintiff's 
■counsel  of  what  they  expected  to  prove  connected  the  pass- 
book, receipt,  deed,  and  ledger  with  the  transaction,  so  as  to 
■charge  the  defendant  with  the  sums  stated  as  the  foundation 
of  the  account.  The  answer  denies,  upon  information  and  be- 
lief, that  the  sum  of  $5,448.51  was  intended  to  be  charged  for 
merchandise  and  buildings  received  from  Gasquet.  No  testi- 
mony appears  in  the  bill  of  exceptions  tending  to  show  that 
«ther  of  the  lots  or  buildings  so  purchased  by  Gasquet  waa 
•conveyed  to  the  defendant,  or  that  any  agreement  was  ever 
entered  into  between  them  whereby  the  latter  was  to  purchase 
or  pay  for  any  of  the  property  described  in  Wimer's  deed.  "The 
other  matters,"  alluded  to  by  plaintiff's  counsel  in  their  state- 
ment of  what  they  expected  to  prove,  and  which  were  tobe 
oonsidered  in  connection  with  the  pass-book,  receipt,  deed,  and 
ledger,  are,  in  our  opinion,  not  sufficiently  definite  to  render  the 
offer  available,  and  hence  no  error  was  committed  in  rejecting 
the  memorandum  and  other  documents  offered  in  support 
thereof. 

3.  The  witness  Frantz  having  identified  the  day  books  con- 
taining Gasquet's  original  entries  as  made  by  his  bookkeeper, 
and  the  ledger  to  which  the  defendant's  account  was  trans- 
ferred, the  same  were  admitted  in  evidence  as  corroborative  of 
the  bill  of  particulars  attached  to  the  complaint,  except  that 
all  entries  relating  to  the  note  and  interest  thereon,  the  bal- 
ance of  the  accounts  as  yearly  ascertained,  and  the  interest 
thereon,  the  cash  advanced  to  Karewski  and  Nunan,  and  the 
checks  issued  in  favor  of  Falkenstein  and  Levi  Strauss  &  Co., 
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"wrere  excluded,  and  plaintiff's  counsel  excepted  to  the  court's 
Action  in  these  respects,  and  contended  that  errors  were  thereby 
committed.     If  Gasquet's  day-book  contained  any  entry  in  re- 
lation to  the  origin  of  or  consideration  for  the  charge  made 
against  the  defendant  for  the  sum  of  $5,448.51,  the  bill  of 
exceptions  fails  to  disclose  it.     As  we  understand  the  transcript, 
this  sum  was  charged  against  Decker  in  the  Gasqiiet  ledger 
«s  a  "note,"  and  also  in  his  pass-book,  as  hereinbefore  stated. 
*l'he  day-books  offered  in  evidence  have  not  been  sent  up,  and, 
€0  far  as  apparent  '^^^  from  the  bill  of  exceptions,  no  mention 
whatever  is  made  in  the  books  of  original  entry  of  this  sum. 
It  is  alleged  in  the  complaint  that  the  debt  was  incurred  by  the 
defendant's  purcliase  of  goods,  merchandise,  and  property  from 
Oasquet,  and  that  no  note  had  ever  been  executed  as  evidince 
thereof.     We  think  the  plaintiff  had  the  right  to  contradict 
the  entry  made  by  Gasquet  in  his  books,  and  to  show,  by  com- 
petent evidence  that  what  was  there  designated  a  ''note"  should 
have  been  a  statement  of  certain  goods,  wares,  merchandise, 
and  property  sold  and  delivered,  and  the  value  thereof,  which 
was  provable  by  the  books  of  original  entry,  and  that  noth- 
ing said  by  this  court  in  Strong  v.  Kamm,  13  Or.  172,  9  Pac. 
331,  militates  against  this  principle.     The  enlrv  in  a  dnv-iionk 
made  in  the  hurry  and  press  of  business  docs  not  rise  to  the 
character  or  dignity  of  a  contract,  or  evidence  tlie  agsmgatio 
mentium  of  the  parties,  so  as  to  require  the  interposition  of 
a  court  of  equity  to  correct  a  mistake  that  may  have  occurred 
through  the  carelessness  or  ignorance  of  the  bookkeeper;  and 
iience,  upon  principle,  the  entries  made  in  such  books  ouirht 
to  be  corrected,  if  necessary,  to  make  them  comport  with  the 
facts  which  should  have  been  recorded  in  the  first  instance. 
The  plaintiff  having  alleged  tlie  facts  relied  upon,  and  they 
being  denied,  the  burden  of  establishing  them  rested  upon  him. 
No  memorandum  in  any  book  of  original  entries  was  intro- 
duced to  substantiate  the  important  fact  referred  to,  nor  was 
any  testimony  introduced,  so  far  as  discoverable  from  an  in- 
spection of  the  bill  of  exceptions,  tending  to  show  why  the 
defendant  should  have  been  charged  with  $5,448.51,  or  any 
other  sum,  and  hence  no  error  was  committed  in  excluding  that 
sum  from  the  account. 

4.  As  to  the  other  item  excluded  by  the  court,  some  con- 
trariety of  judicial  utterance  exists  in  respect  to  the  right  of 
establishing  the  loan  of  money  in  large  sums  by  the  production 
of  the  books  of  original  entry,  unless  the  person  so  making  the 
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loan  is  a  banker  or  broker.     The  transcript  does  not  purport  to 
contain  all  the  testimony  given  at  the  trial,  so  that  it  is  difficult 
to  state,  with  any  degree  of  certainty,  the  business  in  which 
Oasquet  was  engaged,  but  we  think  it  fairly  inferable  from  the 
***'*  bill  of  exceptions  that  he  was  a  merchant,  and  conducted 
general  stores  at  Crescent  City,  Happy  Camp,  and  Gasquets.    It 
was  the  rule  of  the  common  law  that  entries  made  in  the  reg- 
ular course  of  business  by  a  clerk  in  the  shop  books  were  admis- 
sible in  evidence  after  the  death  of  such  clerk,  on  proof  of  his 
handwriting :  Welsh  v.  Barrett,  15  Mass.  380 ;  Walker  v.  Curtis, 
116   Mass.   98.     This  rule  was  first  extended  in  the  United 
States  to  cases  in  which  the  person  making  the  entry  is  still 
living,  and  verifies  the  memoranda,  though  he  may  not  remem- 
ber the  facts  so  entered;  but  such  entries  are  not  admissible  in 
the  lifetime  of  the  clerk,  unless  they  would  be  admissible  after 
his  death,  upon  proof  of  his  handwriting:  Spann  v.  Baltzell, 
1   Fla.   301,   46   Am.   Dec.   346.     The  rule  was  further  ex- 
panded in  this  country  so  as  to  admit  in  evidence  entries  made 
by  the  parties  themselves,  as  well  as  those  made  by  their  clerks, 
to  prove  the  price  of  goods,  the  sale  or  delivery  thereof,  or  the 
performance  of  work  or  labor:  Union  Bank  v.  Knapp,  3  Pick. 
96,  15  Am.  Dec.  181;  Merrill  v.  Ithaca  etc.  R.  R.  Co.,  16  Wend. 
586,  30  Am.  Dec.  130.     In  Bracken  v.  Dillon,  64  Ga.  243,  37 
Am.  Rep.  70,  it  was  held  that,  before  the  books  of  a  merchant 
or  other  tradesman  can  be  used  to  prove  an  account,  it  must 
appear  that  he  has  no  higher  evidence  of  its  truth,  and  therefore 
that  he  had  no  clerk  who  Sold  the  goods,  or  that  clerk,  if  he  had 
one,  is  dead,  beyond  the  jurisdiction,  or  otherwise  inaccessible; 
if  he  had  no  clerk  who  sold  the  goods,  or  the  clerk  is  inacces- 
sible, then,  before  he  can  introduce  the  books,  the  bookkeeper, 
if  accessible,  must  be  produced  to  prove  that  it  is  the  book  of 
original  entries;  if  he  had  none,  or  he  is  inaccessible,  then  he 
may  prove  that  it  is  the  book  of  original  entries  himself;  books 
are  secondary  evidence,  and  only  admissible  ex  necessitate  rei; 
that  the  books  will  not  est-ablish  considerable  items  for  cash» 
nor  accounts  of  third  persons  transferred  to  defendants,  nor 
are  they  admissible  at  all  to  show  the  authority  to  make  such 
transfer.     They  may  be  admitted  to  show  that  a  transfer  was 
made  pursuant  to  previous  authority. 

While  books  of  original  entry  are  admissible  to  prove  the 
price,  sale,  and  delivery  of  articles,  and  the  performance  of 
labor  or  ^^^  the  rendition  of  service,  because  such  entries  are 
made  in  the  usual  course  of  business,  such  books  are  generally 
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inadmissible  to  prove  the  loan  of  large  sums  of  money,  because 
transactions  of  this  character  are  usually  evidenced  by  promis- 
sory notes,  checks,  and  bills  of  exchange.  Thus,  in  Veiths 
V.  Hagge,  8  Iowa,  163,  the  defendant,  by  way  of  setoff  to  the 
plaintiff's  action,  pleaded  an  account  which  contained,  among 
others,  several  items  charged  against  the  plaintiff  as  "cash 
$100,"  and  "cash  $146."  After  having  produced  the  necessary 
preliminary  evidence  in  verification  of  his  books  of  account, 
and  after  having  proved  by  one  Jensen,  who  was  defendant's 
clerk  from  March,  1855,  to  March,  1856,  that  plaintiff  during 
that  time  was  a  customer  of  the  defendant,  and  in  the  habit  of 
borrowing  sums  of  money  of  him  from  time  to  time,  which  were 
charged  in  said  books  of  account,  without  offering  any  other 
evidence  in  support  of  said  cash  items,  the  defendant  offered 
to  prove  the  same  by  said  books.  The  court  charged  the  jury 
that  "cash,  except  in  small  items,  to  the  amount  of  ten  dollars 
or  thereabouts,  which  appear  to  have  been  furnished  in  the 
ordinary  course  of  dealing  between  the  parties,  is  not  the  sub- 
ject of  the  book  account,  and  cannot  be  proved  by  the  books 
alone.  But,  to  entitle  the  defendant  to  recover  for  such  items, 
there  must  be  other  evidence  than  what  the  books  furnish.  If 
there  is  evidence,  other  than  the  books,  that  the  money  was 
loaned  to  the  plaintiff,  items  of  such  character  the  jury  will 
allow."  Mr.  Justice  Stockton,  in  speaking  for  the  court  in 
deciding  the  case,  after  reviewing  many  decisions  from  other 
states  supporting  this  principle,  says:  "We  think  the  general 
rule  is  clearly  established  by  these  authorities  that  a  charge 
for  'money  paid'  or  'money  lent'  cannot  be  proved  by  the 
party's  book  of  accounts;  that  such  transactions  are  not  usually 
the  subject  of  a  charge  in  account;  and  that  charges  of  that 
nature  are  not  such  as  are  made  in  the  ordinary  course  of 
business  by  one  party  against  another."  To  the  same  effect, 
see  Lyman  v.  Bechtel,  55  Iowa,  437,  7  N.  W.  673;  Culver  v. 
Marks,  122  Ind.  554,  17  Am.  St.  Eep.  377,  23  N.  E.  108G; 
Lehmann  v.  Bothbarth,  111  111.  185;  Kelton  v.  Hill,  58  Me. 
114;  Winner  v.  Bauman,  28  Wis.  563. 

606  5_  While  the  loan  of  large  sums  of  money  is  usually 
evidenced  in  the  manner  indicated,  and  the  payment  thereof 
by  receipts,  tliese  items  may  be  proved  by  the  books  of  a  banker 
or  broker,  when  such  is  in  pursuance  of  his  ordinary  business 
method:  Union  School  Furn.  Co.  v.  IMason,  3  S.  Dak.  147,  52 
N.  W.  671.  What  shall  be  considered  as  a  large  sum  of  money, 
the  loan  of  which  cannot  be  established  by  the  mere  productiou 
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of  books  of  account,  will  probably  ever  remain  problematical. 
The  growth  of  commercial  enterprise  must  necessarily  expand 
the  methods  of  transacting  the  business  pertaining  thereto, 
including  the  mode  of  evidencing  such  facts,  and  as  courts  are 
not  called  upon  to  make,  but  to  enforce,  the  rules  adopted  by 
experience,  it  would  seem  to  follow  that  what,  a  few  years  ago, 
would  have  been  regarded  as  a  large  sum  of  money,  must  now 
be  considered  as  a  mere  bagatelle,  so  that  the  standards  as 
formerly  fixed  cannot  longer  remain  as  guides  of  procedure. 
Admitting  that  Gasquet  was  not  a  banker,  and  conceding  that 
he  was  only  a  general  merchant,  we  are  not  prepared,  nor  is 
it  necessary,  to  siay  that  the  sum  of  $300  advanced  to  Karewski, 
and  the  smaller  sums  involved  in  this  appeal,  were  "large 
sums,"  within  the  meaning  of  the  rule  discussed  by  the  author- 
ities, to  which  attention  is  called.  We  rest  our  decision  upon 
the  principle  that  the  items  adverted  to,  and  excluded  by  the 
court,  do  not  appear  from  an  inspection  of  the  original  entries 
to  have  been  money  loaned  to  the  defendant  or  furnished  to 
others  upon  his  orders.  The  production  of  the  books  of  ac- 
count did  not,  therefore,  establish  a  charge  against  the  de- 
fendant in  respect  to  such  items,  and  before  the  fact  could  be 
established,  testimony  should  have  been  introduced  explaining 
the  ambiguity,  and  imposing  upon  the  defendant  a  liability 
therefor.  The  plaintiff  having  failed  in  this  resspect,  no  error 
was  committed  in  excluding  the  items  above  referred  to.  If 
Gasquet  took  a  note  to  evidence  the  sale  of  the  goods,  wares, 
merchandise,  and  property  alleged  to  have  been  purchased  by 
the  defendant,  as  would  appear  from  an  inspection  of  the  de- 
fendant's account  of  1890  and  1891,  the  production  of  the  in- 
strument or  the  proof  of  its  loss  would  establish  its  execution, 
and  hence  the  note  could  not  be  the  subject  '^^  of  a  book 
account  without  rendering  the  defendant  also  liable  on  the 
instrument,  if  it  should  be  found  in  the  hands  of  a  person  to 
whom  it  had  been  assigned  for  value  before  maturity. 

Other  errors  are  assigoed,  but,  not  considering  them  im- 
portant, the  judgment  is  affirmed. 

ON    PETITION    FOR    REHEARING. 

MOORE,  J.  6.  Plaintiff's  counsel,  having  filed  a  petition 
for  a  rehearing,  contend  therein  that  the  trial  court  rejected 
material  testimony  to  their  prejudice,  which  action  it  is  said 
this  court  failed  to  consider,  although  duly  assigned  as  error. 
At  the  trial,  in  order  to  show  that  defendant  was  indebted  to 
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Gasquet's  estate  in  the  sum  sought  to  be  recovered,  they  at- 
tempted to  prove  the  contents  of  a  lost  instrument  by  Fred 
Frantz,  who  testified  that,  as  one  of  the  executors  of  the  last 
will  of  Horace  Gasquet,  deceased,  he  found  among  his  papers 
a  statement  of  account  which  he  thought  was  in  Decker's  hand- 
writing; that  this  document  was  lost  or  mislaid;  that  he  sup- 
posed it  had  been  sent  to  plaintiff  at  Grants  Pass,  Oregon; 
that  he  had  searched  among  all  the  effects  in  his  possession  at 
Gasquet  and  Crescent  City,  California,  and  was  unable  to  find 
the  missing  paper.     Referring  to  the  statement  and  to  persons 
residing  at  Grants  Pass,  where  the  trial  was  held,  he  was  asked 
to  state  what  inquiries  he  made  there,  and  of  whom,  to  which 
he   replied:   "Made  inquiries   of  Mr.   Harmon,   and   searched 
everywhere  at  home,  and  can't  find  it."     Plaintiff,  appearing 
as  a  witness  in  his  own  behalf,  testified  that,  as  administrator  of 
Gasquet's   estate   in   Oregon,   he   received   from    Frantz   what 
purported  to  be  a  statement  of  account  between  Deeper  and 
Gasquet,  dated  about  December  31,   1895,  and  that  about  a 
year  prior  to  the  trial  it  disappeared  from  the  files  of  the  estate 
at  the  courthouse  in  Josephine  county,  and  he  did  not  know 
what  had  become  of  it.     In  answer  to  the  question,  "What 
search  have  you  made  for  it  since  that  time  ?"  the  witness  said : 
"1  have  ^^^  searched  all  the  files  and  records — all  the  papers 
that  I  have  in  my  office;  in  fact  I  have  made  a  pretty  clean 
search  for  it.     I  haven't  it  in  my  possession  at  all.     Q.     Have 
you  searched  in  all  places  where  it  could  be,  to  your  knowledge? 
A.     I  have."     The  witnesses  Frantz  and  Harmon,  having  been 
requested  to  state  in  detail  the  contents  of  the  statement  of  ac- 
count, the  court  refused  to  hear  such  testimony,  and  exceptions 
were  reserved,  whereupon  plaintiff's  counsel  stated  to  the  court 
that  they  expected  the  answers  of  tlie  witnesses  to  show  that 
they  had  seen  the  lost  statement ;  that  it  was  in  Decker's  hand- 
writing, dated  about  December  31,  1895;  and  that  it  showed 
a  balance  of  $2,908.80  due  from  him  to  Gasquet. 

The  question  to  be  considered  is  whether  the  court  erred 
in  not  receiving  the  testimony  so  offered.  To  avoid  the  pre- 
sumption that  higher  evidence  would  be  adverse  from  inferior 
being  produced  (Hill's  Ann.  Laws,  sec.  776,  subd.  G),  a  party 
is  expected  to  furnish  the  best  evidence  obtainable.  When 
primary  evidence  of  a  material  fact  cannot  by  a  reasonable 
effort  be  secured,  secondary  evidence  of  the  contents  thereof 
is  often  admissible.  Thus,  the  rule  that  there  shall  be  no  evi- 
dence of  the  contents  of  a  writing  other  than  the  writing  itself 
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is  subject,  among  others,  to  the  following  exception:  "When 
the  original  cannot  be  produced  by  the  party  by  whom  the 
evidence  is  offered,  in  a  reasonable  time,  with  proper  diligence, 
and  its  absence  is  not  owing  to  his  neglect  or  default":  Hill's 
Ann.  Laws,  sec.   691.     No  precise  rule  can  be  prescribed  as 
to  what  shall  be  considered  a  reasonable  effort,  but  the  party 
alleging  the  loss  or  destruction  of  a  document  must  show  that 
he  has   in  good  faith  exhausted  in  a  reasonable  degree  all 
sources  of  information  and  means  of  discovery  which  the  nature 
of  the  case  would  suggest,  and  which  are  accessible  to  him: 
Wiseman  v.  Northern  Pac.  R.  E.  Co.,  20  Or.  425,  23  Am.  St. 
Kep.  135,  26  Pac.  272.     It  will  be  remembered  that  Harmon 
testified  that  the  statement  of  account  was  last  seen  in  the  court 
house  at  Grants  Pass,  about  a  year  prior  to  the  trial,  which 
was  held  November  20,  1899.     His  testimony  fails  to  show, 
however,  that  he  made  any  examination  of  the  papers  on  file 
at  the  courthouse  in  said  county,  unless  such  fact  is  to  be  ^**^ 
inferred  from  his  affirmative  answer  to  the  question:  "Have 
you  searched  in  all  places  where  it  could  be  to  your  knowledge  ?'* 
The  answer  to  this  interrogatory  must  be  held  insufficient,  for 
otherwise  the  witness,  and  not  the  court,  would  be  the  judge  of 
the  places  to  be  examined  for  the  discovery  of  lost  documents. 
Harmon  says  he  "searched  all  the  files  and  records,"  which,  at 
a  casual  glance,  might  seem  to  imply  that  he  had  made  an 
examination  of  the  papers  on  file  at  the  courthouse  in  said 
county  in  the  matter  of  the  estate  of  Horace  Gasquet,  deceased ; 
but  by  limiting  the  investigation  to  "all  papers  that  I  have  in 
my  office"  he  necessarily  excludes  an  examination  of  the  papers 
at  the  courthouse  where  the  statement  of  account  was  filed. 
The  document  having  been  filed  in  the  proper  office,  search 
should  have  been  made  in  such  office  to  rebut  the  presumption 
that  it  remains  there:  Hill's  Ann.  Laws,  sec.  776,  subd.  33; 
Jones  on  Evidence,  sec.  213.     No  direct  testimony  having  been 
offered  to  the  effect  that  the  courthouse  had  been  searched  for 
the  discovery  of  the  missing  paper,  the  plaintiff  failed  to  make 
the  showing  required,  in  order  to  let  in  secondary  evidence  of 
the  contents  of  the  statement  of  account,  and  no  error  was 
committed  in  its  exclusion. 

7.  Plaintiff  offered  in  evidence  Decker's  books,  which  dis- 
closed that  his  account  coincided  with  Gasquet's  in  respect  to 
the  annual  interest  purporting  to  be  due  from  him.  The  court, 
referring  to  such  entries  in  charging  the  jury,  said:  "These 
items,  standing  alone,  would  not  be  sufficient  to  warrant  you  in 
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saying  Mr.  Dticker  thereby  admitted  the  amount  claimed  on  the 
part  of  the  plaintiff.  If  the  plaintiff  had  offered  evidence,  and 
it  had  been  admitted  by  the  court,  showing  that  Mr.  Decker 
had  actually  owed  Mr.  Gasquet  the  amount  claimed  in  the 
complaint,  and  that  Gasquet  was  entitled  to  charge  interest  on 
the  same,  then  the  credits  on  Mr.  Decker's  books  might  be 
considered  as  a  circumstance  tending  to  support  the  plaintiff's 
claim;  but  in  the  absence  of  other  evidence,  the  entries  in 
Decker's  books  would  not  warrant  you  in  saying  that  the  items 
claimed  on  the  part  of  the  plaintiff  were  thereby  admitted  by 
Mr.  Decker."  It  is  contended  that  the  court  erred  in  giving 
this  instruction.  To  render  it  intelligible  it  is  deemed  neces- 
sary to  state  that  Gasquet's  ^^^  books  show  that  his  account 
purports  to  have  begun  December  31,  1889,  with  the  following 
charge : 

"To  amt.  of  note $5,448.51 

To  interest  on  same,  14  mo.  @  6  per  cent  per  annum.  381.39" 
— leaving,  as  apparently  due  him,  after  deducting  certain  pay- 
ments made  by  Decker,  a  remainder  of  $4,564.62,  the  interest 
upon  which,  for  the  year  ending  December  31,  1890,  is  $288.21. 
The  account  is  balanced  each  year,  and  the  new  principal  forms 
a  base  upon  which  interest  is  charged,  as  follows:  1891,  $373.87; 
1892,  $227.35;  1893,  $195.06;  1894,  $182.13;  1895,  $157.36— 
leaving  due  March  1,  1896,  as  disclosed  by  Gasquet's  account, 
$2,908.08,  but  according  to  the  defendant's  books  only  $382.14, 
for  which  judgment  was  given.  The  instruction  complained  of 
presents  the  question  whether  Decker's  entry  in  his  books  of 
the  annual  interest,  which  coincided  with  Gasquet's  account 
thereof,  affords  a  conclusive  recognition  of  the  debt  and  a 
promise  to  pay  the  sum  upon  which  such  interest  is  calculated. 
The  fact  that  in  consequence  of  certain  payments  made  by  him 
the  annual  interest  charge  was  constantly  diminishing  is  a  cir- 
cumstance tending  to  show  that  he  promised  to  pay  the  principal 
originally  charged  to  him,  and  hence  rendering  him  liable  for 
the  sum  found  to  be  due  March  1, 1896,  as  disclosed  by  Gasquet's 
books.  While  such  circumstance  raises  an  inference  in  favor  of 
plaintiff's  theory  of  the  case,  we  do  not  think  it  irresistibly 
follows  that  because  Decker  recognized  the  interest  by  annually 
entering  in  his  books  a  memorandum  thereof  he  thereby  in  the 
absence  of  any  testimony  upon  the  subject,  conclusively  evi- 
denced a  promise  to  pay  the  principal  upon  which  such  interest 
is  calculated.  Interest  is  ordinarily  an  incident  of  and  follows 
the  principal  upon  which  it  is  based,  the  latter  being  the  sub- 
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stance  and  the  former  its  shadow ;  but  because  the  interest  is  an 
incident  of  the  principal  it  does  not  irresistibly  lead  to  the  con- 
clusion that  the  principal  follows  the  interest.  It  would  appear 
from  Gasquet's  books  that  the  debt  with  which  Decker  was 
charged  was  originally  incurred  on  account  of  certain  buildings 
conveyed  by  George  W.  and  W.  J.  Wimer  to  Gasquet.  No  evi- 
dence ®**^  was  introduced  tending  to  show  that  these  buildings 
ever  became  the  property  of  Decker,  or  that  he  agreed  to  pur- 
chase them,  or  that  any  consideration  ever  existed  for  the  debt 
so  charged  to  him.  If  Decker  had  agreed  to  purchase  the  prop- 
erty, the  fact  could  undoubtedly  have  been  established  without 
resorting  to  such  an  indirect  method  of  inferring  the  existence 
of  the  debt  as  by  a  mere  credit  upon  his  books  of  an  annual  in- 
terest thereon;  for  it  may  be  that  such  interest  was  the  rent 
agreed  to  be  paid  for  the  use  of  the  buildings.  We  think  the 
court's  charge  was  warranted  by  the  evidence,  and  no  error  was 
committed  in  giving  it.  It  follows  that  the  petition  for  re- 
hearinsr  is  denied. 


Books  of  Account  as  Evidence  are  consiclered  in  the  monographic 
note  to  Union  Bank  v.  Knapp,  15  Am.  Dec.  191-198.  An  account- 
book  of  original  entries,  fair  on  Its  face  and  shown  to  have  been 
kept  in  the  usual  course  of  business,  is  evidence  in  favor  of  the 
party  by  whom  it  is  kept:  Borgess  Investment  Co.  v.  Vette,  142  Mo. 
560,  64  Am,  St.  Eep.  567,  44  S.  W.  754;  Zang  v.  Wyant,  25  Colo.  551, 
71  Am.  St.  Eep.  145,  56  Pac.  565.  As  to  whether  an  account  of 
loans  is  within  this  rule,  see  Security  Co.  v.  Graybeal,  85  Iowa,  543, 
39  Am.  St.  Eep.  311,  52  N.  W.  497.  But  mere  private  memoranda 
cannot  be  received  as  independent  evidence  without  proof  that  they 
were  made  as  original  entries:  Post  v.  Kenerson,  72  Vt.  341,  82  Am. 
St.  Eep.  948,  47  Atl.  1072. 

Secondary  Evidence  of  the  contents  of  a  writing  shown  to  be  lost 
or  destroyed  is  admissible:  Hunter  v.  Hunter,  63  S.  C.  78,  90  Am. 
St.  Eep.  663,  41  S.  E.  33;  Spears  v.  Lawrence,  10  Wash.  368,  45  Am. 
St.  Eep.  789,  38  Pac.  1049.  And  to  justify  such  evidence,  it  is 
not  necessary  to  prove  the  loss  of  the  writing  beyond  all  possibility 
of  mistake;  a  reasonable  probability  of  its  loss  is  SuflBcient:  Woods 
v.  Montevallo  Co.,  84  Ala.  560,  5  Am.  St.  Eep.  393,  3  South.  475.  But 
a  reasonable,  faithful,  and  diligent  search  for  it  must  be  shown: 
Phoenix  Assur.  Co.  v.  McAuthor,  116  Ala.  659,  67  Am.  St.  Eep.  154, 
22  South.  903;  Wiseman  v.  North  Pacific  E.  E.  Co.,  20  Or.  425,  23 
Am.  St.  Eep.  135,  26  Pac.  272.  The  degree  of  diligence  required 
depends  upon  the  character  and  importance  of  the  document,  the 
purpose  for  which  it  is  expected  to  be  used,  and  the  place  where 
a  paper  of  that  kind  might  naturally  be  supposed  to  be  found: 
Wiseman  v.  North  Pac.  R.  E.  Co.,  20  Or.  425,  23  Am.  St.  Bep.  135, 
26  Pae.  272. 
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EHNI  V.  NATIONAL  TUBE  WORKS  COMPANY. 

[203  Pa.   St.    186,  52  Atl.   166.] 

MASTER  AND  SERVANT— Appliances — When  Master  not 
Liable  for  Defects  in. — If  material  of  apparent  good  quality  is  fur- 
nished to  an  employ^  and  accepted  and  used  by  him  for  a  long  time 
without  objection,  the  master  is  not  answerable  for  its  breaking  and 
injuring  the  employe,  when  there  is  nothing  to  indicate  any  defect 
known  before  the  accident,     (p.  763.) 

MASTER  AND  SERVANT— Duty  of  Inspection  of  Material 
by  a  Third  Person. — An  employer  does  not  owe  to  his  employs  the  duty 
of  having  an  inspection  by  a  third  person  of  a  plank  in  the  constant 
use  of  the  employ^.  It  is  hia  duty  to  discover  and  report  any 
defect  which  may  arise  in  the  course  of  the  use  of  the  material  and 
to  exercise  reasonable  care  for  his  own  protection,     (p.  763.) 

MASTER  AND  SERVANT— Risks  of  the  Breaking  of  Appli- 
ances.— It  is  not  negligence  on  the  part  of  a  master  if  an  appliance 
or  machine  breaks,  whether  from  external,  original  fault  not  ap- 
parent when  it  was  first  used,  or  from  an  external  apparent  one 
produced  by  time  and  use,  but  not  brought  to  the  master's  knowl- 
edge. This  is  one  of  the  ordinary  risks  of  the  employment  which 
the  servant  takes  upon  himself,     (p.  763.) 

Trespass  to  recover  for  personal  jnjuriee.  At  the  trial 
plaintiff  sought  to  prove  by  an  expert  what  was  the  custom  of 
mills  with  respect  to  the  inspection  of  scaffolding,  and  what 
would  be  the  effect  on  the  structure  of  the  wood  of  a  plank  by  the 
breaking  of  which  the  plaintiff  was  injured  by  its  use  for  the 
time  and  under  the  conditions  in  which  it  was  used,  and  whether 
it  would  remain  suitable  for  scaffolding,  and  what  would  be  the 
natural  result  of  continuing  its  use,  but  the  evidence  offered 
was  excluded,  and  the  plaintiff  excepted.  At  the  close  of  the 
testimony,  the  trial  court   directed  a  compulsory  nonsuit. 

(761) 
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F.  C.  McGirr,  Pettes  &  McAllister  and  John  Marron,  for 
the  appellant. 

W.  B.  Rodgers,  for  the  appellee. 

188  POTTER,  J.  The  plaintiff  was  in  the  employ  of  the 
■defendant  company  as  a  belt  repairer.  In  addition  to  mend- 
ing belts  when  broken,  it  was  his  duty  to  replace  them  upon 
the  pulleys  whenever  they  had  been  removed  for  repairs  or  were 
off  for  any  other  reason.  According  to  his  own  testimony,  he 
had  been  engaged  ^*®  in  this  capacity  some  two  or  three  years 
prior  to  the  date  of  the  accident. 

On  July  11,  1898,  it  became  necessary  to  place  in  position 
«  rather  heavy  belt  which  was  more  than  fifty  feet  in  length. 
The  shafting  upon  which  the  belt  ran  was  at  a  considerable 
height  above  the  floor,  perhaps  some  seventeen  or  eighteen 
feet,  and  in  order  to  reach  it  and  enable  the  men  to  care  for  the 
•other  machinery  which  was  running  overhead,  scaffolds  were 
erected,  and  maintained  in  position  through  the  mill.  They 
were  of  simple  construction,  consisting  of  parallel  planks,  run- 
ning longitudinally  with  the  lines  of  belting,  and  connected  at 
intervals  by  a  cross-plank  running  from  one  to  the  other. 

It  does  not  clearly  appear  from  the  evidence  whether  the 
•cross-planks  were  permanently  fastened  in  place,  or  were  mov- 
able, but  this  is  not  a  matter  of  special  importance.  At  the 
time  of  the  accident,  the  plaintiff  and  a  fellow-workman  were 
standing  upon  one  of  these  cross-planks,  which  was  about  four- 
teen inches  wide,  and  two  inches  in  thickness,  and  at  least  six- 
teen feet  in  length.  The  men  had  just  made  a  strong  effort 
to  place  the  belt  upon  the  pulley,  without  success,  and  were 
resting  quietly  for  a  moment  after  their  exertion.  Suddenly 
the  plank  upon  which  they  were  standing  broke  beneath  them, 
:and  the  plaintiff  fell,  receiving  the  injuries  for  which  recovery 
is  here  sought. 

Upon  the  trial  in  the  court  below,  at  the  close  of  the  plain- 
tiff's testimony,  a  compulsory  nonsuit  was  entered;  and  the 
■subsequent  refusal  to  take  off  this  judgment  is  made  the  sub- 
ject of  the  first  assignment  of  error.  The  facts  of  the  case  are 
perfectly  simple.  The  plaintiff  testified  that  he  was  very 
familiar  with  the  plank  which  broke,  and  that  he  had  used  it  a 
/great  many  times  during  the  two  years  or  more  of  his  employ- 
ment by  the  defendant.  He  could  not  say  specifically  how 
many  times  he  had  stood  upon  it,  but  said  that  it  might  be 
lialf  a  d^zen  times  in  one  day,  and  then  not  again  for  a  month. 
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It  is  perfectly  apparent,  however,  that  if  there  was  any  de- 
fect in  the  plank,  no  one  could  have  been  in  a  better  position  to 
have  ascertained  that  fact  than  the  plaintiff  himself.  From 
its  elevated  position,  it  must  have  been  almost  constantly  be- 
fore his  eyes,  as  well  as  under  his  feet.  If  he,  therefore,  with 
his  thorough  familiarity  with  the  plank,  and  his  almost  con- 
stant ^^*^  use  of  it,  discovered  nothing  wrong  with  it,  how 
could  it  with  any  reason  be  expected  that  anyone  else  should 
•discover  that  which  he  was  unable  to  detect?  The  plank  was 
-apparently  of  ample  size  and  strength.  The  fact  that  it  had 
heen  in  use  for  so  long  a  period  of  time,  without  breaking  or 
showing  any  signs  of  being  defective,  is  evidence  of  its  original 
suitability. 

Where,  as  in  this  case,  material  of  such  apparent  good 
<juality  was  furnished  to  the  employes,  and  was  accepted  as  such 
by  them,  and  used  without  objection  for  so  long  a  period  of 
time,  it  would  be  most  unreasonable  to  hold  the  employer 
responsible  for  a  break  in  the  absence  of  any  testimony  indicat- 
ing any  defect  known  before  tlie  accident. 

It  was  suggested  in  the  argument  that  the  employer  owed 
to  the  plaintiff  the  duty  of  an  inspection  by  a  third  party,  in 
order  to  ascertain  the  safety  of  the  plank  upon  which  the  plain- 
tiff stood.  This  is  a  mistaken  idea  as  applied  to  any  such  a 
condition  as  prevailed  in  this  case.  When  suitable  material 
is  furnished  by  the  employer,  he  does  not  engage  that  it  will 
always  continue  in  the  same  condition.  It  is  the  duty  of  the 
employe  to  discover  and  report  to  his  employer  any  defect 
which  may  arise  by  reason  or  in  course  of  the  use  made  of  the 
material.  He  has  means  of  observing  and  ascertaining  any 
such  defect  which  the  employer  does  not  possess;  and  it  is  his 
duty  to  exercise  reasonable  care  for  his  own  protection. 

As  is  said  in  Mixter  v.  Imperial  Coal  Co.,  152  Pa.  St.  395, 
25  Atl.  586,  when  reasonably  safe  tools  or  machinery  have  once 
been  furnished,  "it  is  not  negligence  in  the  master  if  the  tool  or 
machine  breaks,  whether  from  an  external,  original  fault,  not 
apparent  when  the  maclijne  or  tool  was  at  first  provided;  or 
from  an  external  apparent  one  produced  by  time  and  use,  not 
brought  to  the  master's  knowledge.  These  are  the  ordinary 
risks  of  the  emplo^Tuent  which  the  servant  takes  upon  him- 
self.'* 

The  present  case  does  not  involve  even  the  sufficiency  of  any 
tool  or  machine.  The  exercise  of  judgment  required  upon 
the  part  of  the  plaintiff  was  only  that  of  determining  the  ap- 
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parent  strength  and  sufficiency  of  an  ordinary  plank,  which 
calls  for  about  as  modest  an  exercise  of  discretion  as  can  well 
be  imagined. 

There  was  no  occasion  for  the  introduction  of  any  expert  tes- 
timony, either  as  to  the  character  of  the  plank  when  it  was  **** 
first  selected  for  use,  or  as  to  the  effect  upon  it  of  the  condi- 
tions under  which  it  was  used  by  the  plaintiff. 

There  was  therefore  no  error  in  the  rejection  of  testimony 
offered  for  this  purpose,  or  to  show  the  absence  of  inspection 
by  anyone  else,  than  the  men  who  were  daily  using  the  plank. 

The  assignments  of  error  are  all  overruled,  and  the  judg- 
ment is  affirmed. 


A  Master  is  Bound  to  exercise  all  reasonable  care  to  provide  safe, 
sound,  and  suitable  machinery  and  instrumentalities  for  doing  the 
work:  Baltimore  etc.  Mfg.  Co.  v.  Jamar,  93  Md.  404,  86  Am.  St. 
Eep.  428.  49  Atl.  847;  Sroufe  v.  Moran  Bros.  Co.,  28  Wash.  381.  95? 
Am.  St.  Rep.  847,  68  Pac.  896.  But  an  employ^  assumes  the  risk» 
that  are  known  to  him,  or  might  have  been  known  by  the  exercise 
of  ordinary  care,  of  which  he  has  made  no  complaint:  Davis  Coal 
Co.  V.  Polland,  358  Ind.  607,  92  Am.  St.  Rep.  319,  62  N.  E.  492;  San- 
derson V.  Panther  Lumber  Co.,  50  W.  Va.  42,  88  Am.  St.  Rep.  841, 
40  S.  E.  368.  However,  master  and  servant  do  not  stand  upon  equal 
footing,  even  when  they  have  equal  knowledge  of  danger:  Shortei 
V.  St.  Joseph,  104  Mo.  114,  24  Am.  St.  Rep.  317,  16  S.  W.  397.  The 
fact  that  a  servant  has  as  good  an  opportunity  as  his  master  to 
know  of  defects  does  not  necessarily  charge  him  with  contributory 
negligence.  He  has  a  right  to  rely  on  his  master's  inquiry,  because 
it  ia  the  latter 's  duty  to  inquire,  and  he  may  assume  that  inquiry 
has  been  made:  Starr  v.  Kreuzberger,  129  Cal.  123,  79  Am.  St.  Rep. 
92,  61  Pac.  641;  Wellston  Coal  Co.  v.  Smith,  65  Ohio  St.  70,  87  Am. 
St.  Eep.  547,  61  N.  E.  143. 


GRUBB  V.  GALLOWAY. 

[203  Pa.  St.  236,  52  Atl.  176.] 
RES  JUDICATA. — A  decree  of  the  orphans'  court  authorizing 
the  mortgage  of  the  real  property  of  a  decedent  for  the  payment 
of  his  debts  is  conclusive  of  everything  involved  in  it,  including  the 
death  of  the  decedent  at  the  time  stated  in  the  petition  and  the 
existence  of  the  debts  set  up  in  the  schedule,  and  the  mortgagee 
may  rely  on  the  court's  adjudication,  and  is  not  bound  to  examine 
for  himself,     (p.  765.) 

Scire  facias  on  a  mortgage  executed  by  the  administratrix 
of  the  estate  of  Joseph  D.  Galloway,  deceased,  under  authority 
of  a  decree  of  the  orphans'  court.  A  verdict  was  directed  in 
favor  of  the  assignee  of  the  mortgage,  but  motion  for  judg- 
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ment  non  obstante  veredicto  was  made  by  the  defendant,  on 
the  ground  that  the  orphans'  court  was  without  jurisdiction 
to  authorize  the  mortgage,  because  the  decedent  had  been  dead 
more  than  five  years  before  the  order  was  made,  and  that  the 
statement  of  debts  in  the  schedule  accompanying  the  petition 
was  so  loose  as  to  put  the  mortgagee  on  inquiry,  and  that  in- 
•quiry  would  have  disclosed  that  the  amount  of  debts  remaining 
unpaid  was  insufficient  to  warrant  authorizing  the  mortgage. 
The  first  ground  of  the  motion  was  held  by  the  trial  court  not 
to  be  good,  because  the  petition  had  averred  the  death  of  the 
decedent  within  five  years,  but  the  second  ground  was  adjudged 
to  be  sufficient  to  warrant  the  court  in  reducing  the  amount 
of  the  judgment  so  as  to  include  therein  such  sums  which  had 
been  applied  to  the  satisfaction  of  certain  liens  against  the 
property  and  the  expenses  of  administration. 

John  G.  Johnson,  Daniel  J.  Neff  and  A.  J.  Riley,  for  the 
appellants. 

H.  C.  Maiden  and  W.  M.  Beyer,  for  the  appellee. 

2*1  MITCHELL,  J.  The  petition  in  the  orphans'  court 
averred,  affirmatively  and  specifically,  every  fact  necessary  to 
support  the  decree  authorizing  the  mortgage,  and  the  decree 
was  therefore  a  judicial  ascertainment  of  the  truth  of  such 
facts,  on  which  the  mortgagee  was  entitled  to  rely. 

The  learned  judge  below  so  held  in  regard  to  the  date  of 
decedent's  death,  but  drew  a  distinction  as  to  the  debts  set  up 
in  the  schedule  to  the  petition,  and  held  that  the  latter  exhib- 
ited such  looseness  or  irregularities  as  to  put  the  moitgagee 
upon  inquiry  as  to  the  actual  facts.  This  distinction  is  incon- 
sistent with  the  other  ruling  and  indefensible  on  principle. 
The  decree  was  conclusive  of  everything  involved  in  it  and  in 
reaching  the  result  the  orphans'  court  necessarily  passed  on 
the  subject  of  the  debts  in  the  schedule,  as  fully  as  on  the  date 
of  decedent's  death,  and  determined  that  they  were  debts  of 
the  decedent,  a  lien  on  his  real  estate,  and  of  the  proper  amount 
to  require  the  mortgage  petitioned  for.  The  mortgagee  was 
not  bound  to  examine  for  himself  and  come  to  a  different  con- 
clusion at  his  own  risk,  but  was  entitled  to  rely  on  the  court's 
decree  as  a  conclusive  adjudication  of  all  the  facts,  so  far  as 
concerned  the  validity  of  the  title  under  the  mortgage. 

Much  reliance  was  placed  by  the  court  below  on  Smith  v. 
Wildman,  178  Pa.  St.  245,  56  Am.  St.  Kep.  760,  35  Atl.  1047. 


766  American  State  Keports,  Vol.  93.  [Peim^ 

That  case  went  to  the  utmost  verge  in  authorizing  collateral 
attack  on  a  decree  of  the  orphans'  court,  but  it  falls  far  short 
of  sustaining  a  judgment  like  this.  In  that  case  the  petition 
for  sale  merely  recited  that  the  decedent  *^  died  intestate, 
owning  real  estate  but  not  enough  personalty  to  pay  the  debts. 
No  averment  was  made  of  the  date  of  death,  and  the  only  debt 
set  forth  in  the  record  was  on  a  parol  contract  more  than  eleven 
years  due.  Under  these  circumstances  the  heirs  were  held  not 
t^  be  precluded  from  showing  the  actual  facts.  The  case  came 
before  the  court  again  in  194  Pa.  St,  294,  45  Atl.  136,  and  the 
extent  of  the  decision  was  accurately  stated  in  the  syllabus 
of  the  latter  report,  that  where  the  petition  shows  on  its  face 
that  the  debt  is  on  a  parol  contract  eleven  years  old,  the  court 
has  no  authority  to  grant  an  order  of  sale  without  an  averment 
and  proof  that  the  debt  is  still  existing  and  in  lawful  condition 
for  enforcement  at  the  time  when  the  petition  is  presented. 
The  difference  between  that  case  and  this  is  clearly  shown  by 
a  quotation  from  the  opinion  of  Williams,  J.,  in  the  first  case 
(178  Pa.  St.  253,  56  Am.  St.  Eep.  760,  35  Atl.  1049)  :  "The 
court  should  be  satisfied  before  making  an  order  for  the  sale 
of  real  estate  that  there  are  unpaid  debts  properly  chargeable 
upon  the  real  estate  of  the  decedent;  that  the  real  estate  de- 
scribed in  the  petition  is  hound  by  the  lien  of  the  said  debts; 
and  that  it  is  necessary  to  have  recourse  to  the  land  to  enable 
the  administrator  or  executor  to  pay  them.  The  most  con- 
venient way  for  presenting  these  facts  to  the  court  is  to  embody 
them  in  the  petition,  stating  the  date  of  the  decedent's  death; 
and  whether  the  debts  were  at  that  time  secured  by  mortgage 
or  judgment."  Every  step  in  the  practice  here  pointed  out  as 
correct  was  exactly  followed  in  the  present  case. 

There  is  nothing  in  Hemphill  v.  Pry,  183  Pa.  St.  593,  38 
Atl.  1020,  at  variance  with  the  views  here  expressed.  There 
the  decree  was  founded  partly  on  the  assent  of  an  infant  with- 
out a  guardian,  and  the  defect  of  jurisdiction  as  to  his  interest 
was  patent  on  the  record. 

It  is  of  common  knowledge,  and  has  long  been  a  subject  of 
judicial  regret, that  sheriff's  sales  pass  uncertain  titles,  and  prop- 
erty suffers  in  price  accordingly.  But  it  is  the  settled  policy, 
founded  on  the  highest  interests  of  all  concerned,  that  titles 
under  sales  and  mortgages  by  order  of  the  orphans'  court  shall 
be  secured  beyond  question,  and  the  courts  have  been  vigilant 
to  secure  and  preserve  this  result.  Occasional  hardship  from 
false  statements  or  improvident   decrees  has  been  inevitable, 
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and  sometimes  has  led  to  decisions  like  that  in  Smith  v.  Wild- 
man  ^"^^  belonging  to  the  class  which  are  said  to  make  bad  law» 
But  in  general  the  security  of  titles  bflsed  on  regular  adjudica- 
tions of  the  courts  having  jurisdiction  of  the  subject,  has  been 
steadfastly  maintained,  in  the  highest  interests  of  public  policy. 
The  real  hardship,  fortunately  only  occasional,  arises  from  a 
serious  defect  in  the  act  of  1884,  the  failure  to  require  notice 
to  heirs  and  devisees  before  sale  or  mortgage  which  may  affect 
their  estates  or  interests.  Careful  judges  in  practice  require 
such  notice  now,  but  it  should  be  made  mandatory  by  statute. 
Judgment  reversed  and  judgment  directed  to  be  entered  on 
the  verdict. 


The  Jtidgmenfs  of  ProMte  Courts  are  entitled  to  the  same  favorable 
presumptions  and  the  same  immunity  from  collateral  attack  as  are 
accorded  thase  of  courts  of  general  jurisdiction.  They  are  final  and 
conclusive  unless  corrected  on  appeal:  Sherwood  v.  Baker,  105  Mo, 
472,  24  Am.  St.  Eep.  399,  16  S.  W.  938;  Apel  v.  Kelsey,  52  Ark.  341, 
20  Am.  St.  Rep.  183,  12  S.  W.  703;  Stuckey  v.  Watkins,  112  Ga.  268, 
81  Am.  St.  Rep.  47,  37  S.  E.  401;  J.  B.  Watkins  Land  etc.  Co.  v. 
Mullen,  62  Kan.  1,  84  Am.  St.  Eep.  372,  61  Pac.  385;  Cobb  v.  Garner, 
105  Ala.  467,  53  Am.  St.  Rep.  136,  17  South.  49.  But  see  Smith  v. 
Wildman,  178  Pa.  St.  245,  56  Am.  St.  Rep.  760,  25  Atl.  1047;  Tracy 
V.  Roberts,  88  Me.  310,  51  Am.  St.  Rep.  394,  34  Atl.  68.  Proceed- 
ings for  the  sale  of  a  decedent's  lands  are  generally  considered  con- 
clusive and  exempt  from  collateral  attack:  Satcher  v.  Satcher  41 
Ala.  26,  91  Am.  Dec.  498;  Bradley  v.  Drone,  187  111.  175,  79  Am. 
St.  Rep.  214,  58  N.  E.  304;  Neville  v.  Kenney,  125  Ala.  149,  82  Am. 
St.  Rep.  230,  28  South.  452. 


SIEGLER  V.  MELLINGER. 

[203   Pa.    St.   256,   52   Atl.   175.] 

HIGHWAYS— Negligence  in  Using  the  Side  Bather  than  the 
Middle.— The  presumption  is  that  it  is  negligence  to  walk  on  the 
Bide  instead  of  the  middle  of  a  country  road  on  a  dark  night,  (p. 
768.) 

HIGHWAYS  —  Negligence.—  Township  Supervisors  are  not 
Guilty  of  Negligence  because  they  permit  third  persons  to  construct 
a  cinder  path  on  the  side  of  a  country  road  and  at  places  several 
feet  above  its  level,  if  the  road  itself  remains  safe  for  travel  and 
of  sufficient  width,  though  a  person  walking  in  the  night-time  takes 
such  path  and  is  injured  by  falling  therefrom  into  such  road.  (p. 
769. 

EXPERT  EVIDENCE  that  a  Particular  Place  is  Dangerous 
is  properly  excluded,  where  there  is  nothing  in  the  situation  which 
a  briof  description  would  not  enable  the  jury  to  fully  understand, 
(p.  769.) 
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Trespass  against  township  trustees  to  recover  for  personal 
injuries  received  by  the  plaintiff  while  walking  in  the  night- 
time along  a  cinder  path  on  the  side  of  a  country  road,  where 
it  was  five  or  six  feet  above  the  level  of  such  road.  This  path 
had  been  constructed  by  persons  other  than  the  supervisors, 
and  though  mostly  on  the  level  of  the  highway,  was  above  at 
the  point  of  the  accident.  The  road  itself  was  level  and  safe 
and  of  thirty  feet  in  width. 

The  plaintiff  offered  to  prove  by  witnesses  that  the  place  where 
the  accident  occurred  was  dangerous,  and  that  one  of  them 
had  fallen  at  the  same  place  after  the  accident  to  the  plaintiff. 
This  evidence  was  excluded,  and  a  judgment  of  nonsuit  was 
•entered  against  the  plaintiff. 

W.  U.  Hensel  and  B.  F.  Davis,  for  the  appellant. 

M.  Gr.  Schaeffer  and  Coyle  &  Keller,  for  the  appellees. 

258  MITCHELL,  J.— A  man  desiring  or  being  compelled 
to  travel  an  unknown  road  on  a  dark  night  must  always  be  ih 
some  uncertainty,  if  ^^^  not  peril.  The  middle  of  the  road 
is  usually  the  freest  from  obstructions  and  in  the  best  condi- 
tion for  travel,  and,  therefore,  is  prima  facie  the  proper  and 
«afest  place  to  go,  notwithstanding  its  special  disadvantages 
in  the  risk  of  collision  with  vehicles  having  also  a  right  of  way. 
On  the  other  hand,  a  side  path  perhaps  offers  smoother  and 
more  comfortable  walking,  but  is  liable  to  its  own  special  dan- 
gers such  as  produced  the  accident  in  this  case.  Plaintiff  testi- 
fied that  the  cinder  side  path  at  the  point  where  he  turned 
on  to  it  and  along  most  of  the  distance  was  level,  or  nearly  so, 
with  the  rest  of  the  roadway.  In  cities  or  municipalities  where 
there  is  a  well-defined  sidewalk,  and  on  country  roads  in  day- 
light, the  side  is  usually  the  proper  place  for  foot-passengers, 
and  circumstances  might  be  shown  as  to  the  condition  of  the 
side  path  and  of  the  general  roadway  that  would  make  a  ques- 
tion for  the  jury  whether  a  traveler,  even  in  the  dark,  might 
■not  be  justified  in  following  the  former  instead  of  the  latter, 
l)ut  the  presumption  is  that  it  is  negligence  to  do  so  on  a  dark 
■night  on  a  country  road.  The  circumstances  testified  to  in 
the  present  case  were  not  sufficient  to  overcome  this  presump- 
tion. 

There  was  no  evidence  to  warrant  a  jury  in  finding  the  de- 
fendants guilty  of  negligence.  They  were  under  no  obligation 
io  construct  a  footpath,  and  the  one  they  permitted  to  be  con- 
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structed  and  used  there  was  not  intrinsically  dangerous.  So 
far  as  shown  it  was  a  smooth  cinder  path  about  four  feet  wide, 
running  at  the  side  and  for  the  most  part  on  a  level  with  the 
roadway.  At  the  point  where  this  unfortunate  accident  oc- 
curred the  path  was  between  five  and  six  feet  above  the  road, 
and  a  man  walking  in  the  dark  might,  as  in  this  case,  make  a 
misstep.  But  that  did  not  make  the  place  intrinsically  dan- 
gerous for  ordinary  travel,  which  is  the  measure  of  defendant's 
<luty  in  regard  to  it. 

The  opinions  of  witnesses  that  the  place  was  dangerous  were 
properly  excluded.  There  was  nothing  in  the  situation  which 
a  brief  description  would  not  enable  the  jury  fully  to  under- 
fetand.  In  such  cases  opinions  of  witnesses  are  not  admissible: 
Graham  v.  Pennsylvania  Co.,  139  Pa.  St.  149,  21  Atl.  151. 

Judgment  affirmed. 


A  Municipal  Corporation  is  answerable  for  the  condition  of  a 
bicycle  path  which  it  constructs  and  maintains  along  the  side  of  a 
public  street:  Prather  v.  Spokane,  29  "Wash.  549,  92  Am.  St.  Kep. 
923,  70  Pac.  55.  But  it  is  held  that  municipalities  are  not  required 
to  keep  the  margins  of  streets  and  highways  free  from  obstructions 
and  in  a  passable  condition:  Monongahela  v.  Fischer,  111  Pa.  St.  9, 
56  Am.  Rep.  241,  2  Atl.  87;  Mc Arthur  v.  Saginaw,  58  Mich.  357,  55 
Am.  Rep.  687,  25  N.  W.  313,  and  cases  cited  in  the  cross-reference 
note  thereto.  As  to  their  duty  in  regard  to  boulevards,  see  Mc- 
Donald v.  St.  Paul,  82  Minn.  308,  83  Am.  St.  Rep.  428,  84  N.  W. 
1022;  Burridge  v.  Detroit,  117  Mich.  557,  72  Am.  St.  Rep.  582,  76 
N.  W.  84. 


BEIGHT  V.  ALLAN. 

[203   Pa.   St.   394,   53    Atl.   251.] 

PARTY-WALL— Right  to  Increase  Height  Of.— Where  there 
is  an  implied  grant  of  an  easement  of  a  party-wall,  there  is  included 
the  right  to  increase  the  height  of  the  wall  and  make  such  other 
changes  as  the  owner  of  the  dominant  tenement  may  find  to  his 
advantage,     (p.  771.) 

ESTOPPEL  to  Object  to  the  Building  up  and  Heightening  of 
a  Wall. — Where  a  building  extends  wholly  on  one's  own  premises, 
and  another  has  no  right  to  use  it  as  a  party-wall  or  otherwise,  the 
former  is  not  estopped  from  complaining  that  the  latter  has  in- 
creased its  height,  nor  from  enjoining  the  maintenance  of  such  in- 
crease, by  the  fact  that  he  failed  to  object  while  the  adding  of  the 
wall  was  in  progress,  if  there  is  no  evidence  to  show  that  he  had 
Am.   St.   Rep.,   Vol.  98—49 
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knowledge  of  the  work,  except  testimony  that  he  might  have  dis- 
covci-ed  it  by  going  upon  the  roof  of  the  house  and  looking  down, 
(p.  772.) 

ESTOPPEL.— If  the  Truth  is  Known  to  Both  Parties,  or  if 
they  have  equal  means  of  knowledge,  neither  can  be  estopped. 
Hence  if  the  conveyance  under  which  one  claims  title  shows  that  a 
party-wall  is  on  the  land  of  the  adjacent  proprietor,  the  former  can- 
not acquire  any  right  by  estoppel  to  maintain  an  addition  or  exten- 
sion in  height  of  such  wall,  on  the  ground  of  the  failure  to  make 
any  protest  during  its  construction,      (pp.  772,  773.) 

MANDATORY  INJUNCTION  Should  Issue  Against  the  Main- 
tenance of  an  extension  or  addition  to  the  height  of  a  wail  con- 
structed by  the  defendant  on  the  wall  existing  on  the  lands  of  the 
complainant,     (p.  773.) 

Suit  to  enjoin  an  obstruction  of  a  right  of  way  and  also  the 
use  of  a  dividing  wall  between  the  property  of  the  plaintiffs 
and  the  defendant.  From  a  decree  in  the  plaintiff's  favor  against 
tlie  obstruction  of  their  right  of  way  the  defendant  appealed, 
and  the  action  of  the  court  was  affirmed  in  an  opinion  re- 
ported in  203  Pa.  St.  386.  The  plaintiffs'  prayer  for  injunc- 
tion against  the  maintenance  of  the  wall  was  denied,  and  they 
appealed. 

E.  D.  Smith  and  Guy  E.  Farquhar,  for  the  appellants. 

R.  H.  Koch,  for  the  appellee. 

.396  POTTER,  J.  This  is  an  appeal  from  the  same  decree 
just  considered  on  the  appeal  of  Thomas  G.  Allan.  Complaint 
is  here  made  of  the  finding  of  fact  by  the  court  below  that  the 
part  of  the  wall  forty-seven  feet  eight  inches  in  length  between 
the  original  brick  building  was  a  party-wall,  and  it  is  alleged 
that  the  court  ^^'^  was  in  error  in  its  conclusion  of  law  that 
the  use  made  of  this  wall  was  proper. 

It  appears  from  the  evidence  that  this  wall  was  built  prior 
to  1848,  and  has  been  used  as  a  party-wall  from  that  time  to 
the  present.  It  was  built  by  Silliman,  who  was  at  the  time  the 
owner  of  both  lots,  and  while  it  probably  stands  entirely  upon 
what  is  now  plaintiffs'  ground,  yet  it  was  evidently  built  with 
the  intent  that  it  should  serve  as  a  party-wall. 

We  do  not  understand  that  plaintiffs  dispute  the  right  of  de- 
fendant to  make  a  certain  use  of  the  wall  as  a  party-wall.  The 
only  question  is  as  to  the  extent  of  that  use.  The  enlarged 
use  by  defendant,  of  which  complaint  is  made,  consists  in  build- 
ing upon  this  wall,  and  raising  it  along  its  entire  length  by  a 
height  varying  from  three  feet  to  twelve  feet;  and  in  removing 
joists  that  formerly  rested  in  it,  and  inserting  new  joists  at 
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ether  places.  The  court  below  has,  however,  found  as  a  fact, 
that  the  defendant  has  not  materially  increased  the  burden  on 
the  wall  or  weakened  it. 

The  facts  in  Western  National  Bank's  Appeal,  102  Pa.  St. 
180,  seem  to  be  analogous  to  those  in  the  present  case.  Under 
that  authority,  we  think  the  court  below  was  right  in  its  con- 
clusion here.  The  cases  of  Barry  v.  Edlavitch,  84  Md.  95,  35 
Atl.  170,  and  McLaughlin  v.  Cecconi,  141  Mass.  252,  5  N.  E. 
261,  cited  by  plaintiffs,  may  be  distinguished  in  that  they  con- 
tain nothing  from  which  it  can  be  presumed  that  either  party 
intended  that  the  wall  should  be  a  party-wall.  They  do  make  a 
distinction  between  an  easement  of  a  party-wall,  and  a  right 
of  support  by  prescription,  obtained  by  adverse  user.  In  case 
of  the  proscription  the  right  is  of  course  limited  to  the  extent 
to  which  the  wall  has  been  used ;  but  where  there  is  an  implied 
grant  of  an  easement  of  a  party-wall,  the  easement  must  be  ac- 
cording to  the  nature  of  the  thing;  and  that  nature  includes  the 
right  to  increase  the  height  of  the  wall,  and  make  such  other 
changes  in  it  as  the  owner  of  the  dominant  tenement  may  find 
to  his  advantage.  This  line  of  reasoning  is  clearly  set  out  in 
Everett  v.  Edwards,  149  Mass.  588,  14  Am.  St.  Eep.  462,  22 
K  E.  52. 

We  agree,  therefore,  with  the  court  below,  that  the  defendant 
^^^  had  a  right  to  build  on  that  part  of  the  wall  which  was 
originally  built  as  a  party-wall  between  the  two  houses,  and  was 
60  used  for  a  long  period  of  time. 

But  the  case  is  different  with  regard  to  the  part  of  the  wall 
twelve  feet  six  inches  in  length,  which  is  immediately  in  the 
rear  of  the  wall  between  the  original  brick  buildings.  This  por- 
tion was  built  in  1860,  and  there  is  nothing  to  show  that  it  was 
ever  intended  for  use  as  a  party-wall.  In  the  plaintiffs'  sixth 
request  for  conclusions  of  law,  they  asked  the  court  to  say  that 
the  act  of  the  defendant  in  building  on  this  portion  of  the  wall 
for  twelve  feet  six  inches  in  length  was  a  trespass  by  the  de- 
fendant on  the  Bright  lot,  and  was  illegal.  To  this  the  court 
answered:  "This  request  is  affirmed,  but  we  further  find  that 
it  was  the  duty  of  the  complainants  to  protest  to  the  use  of 
their  ground  or  wall  by  respondent  at  the  time  he  was  erecting 
a  wall  upon  same,  and  failing  to  object  and  having  knowledge 
that  the  respondent  was  erecting  the  wall  complained  of,  they 
are  estopped  by  their  silence,  and  cannot  ask  the  court  to  take 
action  in  reference  to  said  wall  after  the  respondent  has  used 
same  in  erc**,ting  his  new  hotel  building  at  a  great  expense." 
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This  portion  of  the  wall  was  built  wholly  upon  the  land  of 
the  complainant,  and  the  court  has  found  as  a  fact  that  the  act 
of  the  defendant  in  building  thereon  was  a  trespass  and  was 
illegal.  Accepting  this  finding  of  fact  as  supported  by  evi- 
dence, we  cannot  see  that  there  is  any  room  for  the  application 
of  the  doctrine  of  estoppel.  The  trial  court  was  influenced  by 
the  testimony  that  before  the  wall  was  erected,  defendant  had 
a  conversation  with  plaintiff,  and  defendant  was  then  unable  to 
say  whether  or  not  he  would  use  the  wall ;  that  plaintiff  gave 
no  notice  at  that  time  not  to  use  it;  that  the  wall  was  afterward 
built  upon  by  defendant,  and  he  concludes  plaintiffs  must  have 
been  aware  of  its  erection,  as  it  was  done  where  they  could 
readily  see  it.  This  conversation  was,  however,  denied  by  the 
plaintiffs,  and  at  most  it  amounted  to  nothing  more  than  an  in- 
quiry of  defendant  if  he  was  going  to  use  the  wall,  and  a  reply 
that  he  did  not  know. 

Admitting  the  fact  of  this  conversation,  inferences  equally 
as  favorable  to  plaintiffs  as  to  defendant  may  be  drawn  from  it. 
There  was  no  intimation  from  defendant  that  he  intended  to 
use  the  wall,  and  the  plaintiffs  might  have  notified  him  not  to 
^**  do  so,  if  any  such  intention  had  been  expressed.  Defend- 
ant should  have  informed  plaintiffs  of  his  determination  to  use 
the  wall,  so  that  they  might  object  or  protect  themselves.  The 
statement  that  plaintiffs  must  have  been  aware  of  the  use  of 
the  wall  by  defendant  finds  no  support  in  the  evidence,  beyond 
a  showing  that  the  situation  was  such  that  plaintiffs  could  have 
discovered  it  only  by  going  upon  the  roof  and  looking  down 
upon  it. 

A  material  fact  in  the  case  which  seems  to  have  been  ovei- 
looked  is  that  the  defendant's  own  deed  described  that  line  of 
his  property  as  running  '^thence  eastwardly  along  said  ground 
bought  by  Bright  and  Lerch,  at  right  angles  with  Center  street, 
eighty-five  feet,  passing  along  the  south  wall  of  a  former  arched 
alleyway,  now  occupied  as  a  barber  shop,  to  the  westwardly  side 
of  Center  street.''  This  gave  the  defendant  full  knowledge 
that  the  wall  was  entirely  on  plaintiffs'  property,  and  he  needed 
no  further  notice. 

We  can  see  no  evidence  of  any  act  upon  the  part  of  plaintiffs 
to  encourage  defendant  to  build  on  this  portion  of  the  walL 
The  doctrine  of  the  cases  cited  does  not  sustain  the  conclusion 
reached.  Thus,  in  Hill  v.  Epley,  31  Pa.  St.  331,  it  appears 
plainly  that  the  doctrine  of  estoppel  can  only  arise  where  the 
conduct  of  a  party  has  been  such  as  to  induce  action  by  another ; 
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that  the  party  setting  up  the  estoppel  must  have  acted  on  the 
faith  of  such  conduct;  that  he  must  have  been  positively  en- 
couraged to  act,  or  that  he  must  have  had  a  mistaken  opinion 
respecting  his  title,  and  that  the  party  to  be  estopped  must 
have  been  aware  of  this  mistake,  and  if  he  had  not  such  knowl- 
edge his  silence  does  not  estop  him.  And,  further,  it  is  said : 
"If,  therefore,  the  truth  be  known  to  both  parties,  or  if  they 
have  equal  means  of  knowledge,  there  can  be  no  estoppel." 

To  the  same  effect  is  Woods  v.  Wilson,  37  Pa.  St.  379,  which 
puts  it  thus:  "When  both  parties  are  aware  of  their  respective 
rights,  it  [the  doctrine  of  estoppel]  has  no  place  in  law  or 
equity." 

In  the  present  case,  defendant  made  no  claim  of  right  to 
build  upon  this  portion  of  the  wall,  unless  it  be  held  that  such 
claim  was  manifested  by  the  act  and  operation  of  building  in 
itself.  If  so,  the  plaintiffs  should  have  had  notice  of  such  claim 
prior  to  its  exercise  on  the  part  of  defendant.  He  should 
■*^**  not  have  proceeded  without  some  color  of  title,  or  some 
reasonable  claim  to  a  right  to  the  use  of  the  wall.  No  such 
right  having  been  shown,  and  the  act  of  the  defendant  appear- 
ing to  have  been  willful,  the  only  adequate  remedy  is  to  compel 
the  removal  of  that  portion  of  the  wall  built  upon  the  rear 
wall  of  plaintiffs'  addition  to  his  building. 

The  complainants  were  entitled  to  an  absolute  affirmance  of 
their  sixth  request  for  conclusions  of  law.  The  court  found 
as  a  fact  that  the  maintenance  of  the  brick  wall  twelve  feet  six 
inches  in  length  and  thirteen  inches  in  thickness  is  a  trespass 
by  the  defendant  on  the  Bright  lot,  and  illegal.  Its  mainte- 
nance should  therefore  be  enjoined. 

The  twenty-second  assignment  of  error  is  sustained,  and  the 
record  is  remitted  to  the  court  below  for  further  proceedings, 
in  accordance  with  this  opinion. 


Party-walls.— The  right  to  increase  the  foundation,  lenjsfth,  or 
height  of  party-walls  is  considered  in  the  monographic  note  to  Duns- 
comb  V.  Eandolph,  89  Am.  St.  Kep.  930-933. 

No  Estoppel  in  Pais  arises  when  everything  is  equally  known  to 
botli  parties,  although  they  are  mistaken  as  to  their  legal  rights: 
Estis  V.  Jackson,  111  N.  C.  345,  32  Am.  St.  Rep.  784,  16  S.  E.  7. 
A  party  setting  up  estoppel  by  conduct  must  show  that  he  exer- 
cised good  faith  and  due  diligence  to  know  the  truth;  and  if  such 
circumstances  are  brought  to  his  notice  as  would  put  a  prudent  man 
on  inquiry,  and  the  means  of  satisfying  such  inquiry  are  readily 
accessible,  but  are  not  used,  he  cannot  be  held  to  have  exercised 
good  faith  or  due  diligence  to  know  the  truth:  Morgan  v.  Farrel, 
58  Conn.  413,   18  Am.  St.  Rep.  282,  20  Atl.  614. 
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LEWIS  7.  HUNLOCK'S    CREEK   AND    MUHLENBTJRG 
TURNPIKE  COMPANY. 

[203  Pa.  St.  511,  53  Atl.   349.] 

DEATH— Damages  for— What  Children  Entitled  to  Partici- 
pate in. — Under  the  Pennsylvania  statute  providing  that  the  per- 
sons entitled  to  recover  damages  for  an  injury  causing  death  shall 
be  husband,  widow,  children,  or  parents  of  the  deceased,  children 
who  are  over  age,  and  whose  family  relations,  therefore,  have  been 
severed,  are  not  entitled  to  share  in  moneys  recovered  by  the  widow, 
because,  not  being  members  of  the  decedent's  family  at  the  time 
of  his  death,  they  are  not  entitled  to  recover  on  their  own  account, 
(pp.  775,  776.) 

Trespass  to  recover  for  the  death  of  the  plaintiff's  hnshand. 
After  a  verdict  had  been  returned  in  her  favor,  a  son  and 
daughter  of  the  decedent,  both  of  whom  were  married,  and 
neither  of  whom  had  been  members  of  his  family  for  several 
years  prior  to  their  father's  death,  sought  to  intervene.  Their 
right  to  do  so  was  denied,  and  they  appealed, 

George  EL  Powell,  for  the  appellants. 

John  McGahren,  for  the  appellee. 

^^  MITCHELL,  J.  Section  1  of  the  Act  of  April  26, 
1855  (Pub.  Laws,  309),  provides  that  "the  persons  entitled  to 
recover  damages  for  any  injury  causing  ®^*  death  shall  be  the 
husband,  widow,  children  or  parents  of  the  deceased,  and  no 
other  relative;  and  the  sum  recovered  shall  go  to  them  in  the 
proportion  they  would  take  in  his  or  her  personal  estate  in 
case  of  intestacy."  The  claim  of  appellants  is  founded  on  too 
broad  and  too  literal  an  application  of  the  concluding  clause 
of  the  sentence.  Appellants  are  children  of  the  deceased,  and 
as  such  would  share  in  his  estate  in  case  of  intestacy,  therefore 
the  argument  that  they  are  entitled  to  share  in  the  sum  recov- 
ered as  damages  for  his  death.  But  the  provision  read  in  con- 
nection with  the  whole  act  and  the  act  of  1851  in  pari  materia 
is  not  so  broad  as  this.  The  "sum  recovered  shall  go  to  them" 
is  the  phrase,  and  by  "them"  is  meant  the  persons  entitled  to  re- 
cover it.  The  provision  is  not  for  a  further  right  of  action, 
but  only  for  distribution  in  an  action  previously  given.  Such 
right  is  wholly  statutory,  and  under  the  act  of  1851  was  vested 
in  the  widow  "or  if  there  be  no  widow,  the  personal  repre- 
sentatives."    By   the    act    of    1855,    supra,    the   right    is   re- 
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ftricted  to  certain  relatives  and  their  priority  among  them- 
selves is  defined.  They  cannot  all  claim  jointly,  but  each 
class  in  its  own  right  and  its  own  order.  The  parents,  for 
example,  have  no  standing  at  all  except  in  the  absence  of 
husband  or  widow  and  children.  The  act  first  gives  the  right 
of  action,  and  then  prescribes  the  mode  of  distribution  of  the 
sum  recovered,  but  that  necessarily  means  distribution  among 
those  entitled  to  sue.  It  would  be  absurd  to  suppose  that  in 
the  same  sentence  the  statute  meant  to  give  part  of  the  damages 
to  those  to  whom  it  had  denied  the  right  of  action.  This  was 
expressly  decided  in  Lehigh  Iron  Co.  v.  Rupp,  100  Pa.  St.  95,  a 
ease  which  in  principle  rules  this.  There  a  minor  son  was 
Idlled  leaving  a  widow  but  no  child.  The  widow  brought  suit, 
which  was  compromised  for  a  sum  paid  her.  Then  the  father 
brought  suit  for  the  loss  of  his  minor  son.  The  trial  court  in- 
structed the  jury  that,  as  under  such  circumstances  the  father 
would  take  half  the  personal  estate,  he  was  entitled  to  half  the 
damages  for  the  death  of  his  son,  and  that  his  suit  could  not 
be  barred  by  the  widow's  settlement  of  hers.  The  father  got  a 
verdict,  but  the  judgment  was  reversed,  this  court  saying: 
"The  right  is  limited  in  all  cases  to  the  family;  first,  to  the 
husband  or  widow;  second,  to  the  children;  and  last  to  the 
parents.  Where  the  deceased  left  children,  his  parents  have  no 
right;  '^^^  nor  have  they  where  he  left  a  widow  and  no  chil- 
dren": See,  also,  Huntington  etc.  E.  K.  Co.  v.  Decker,  84  Pa. 
St.  419. 

The  appellants  in  the  present  case,  though  children  of  the 
deceased,  were  over  age,  and  the  family  relation  had  been  sev- 
ered. They  had,  therefore,  no  right  of  action.  All  of  the 
cases  from  the  passage  of  the  act  have  uniformly  held  that  the 
damages  recoverable  under  it  are  compensation  for  direct  pe- 
cuniary loss  only,  and  unless  such  loss  be  shown  there  can  be 
no  recovery.  In  the  case  of  minor  children  the  reciprocal  legal 
rights  of  support  and  to  receive  the  earnings  raise  a  presump- 
tion of  loss,  unless  it  appear  that  the  children  have  been  eman- 
cipated and  put  on  the  pecuniary  footing  of  adults.  But  if 
the  children  are  of  full  age,  the  direct  pecuniar)'  loss  must  be 
affirmatively  shown.  The  rule  as  most  commonly  expressed  is 
that  the  family  relation  must  be  shown  to  have  existed.  "  'Par- 
ents and  children'  in  the  section  seem  to  be  words  used  with 
an  intention  to  indicate  the  family  relation  in  point  of  fact  as 
the  foundation  of  the  right  of  action  without  regard  to  age. 
....  Under  age  the  law  presumes  the  relation  to  exist,  and 
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that  stands  for  proof  until  the  contrary  appears.  Over  age 
no  doubt  but  the  relation  must  be  shown  to  exist  in  point  of 
fact" :  Pennsylvania  R.  R.  Co.  v.  Adams,  55  Pa.  St.  499.  And 
"if  there  be  a  reasonable  expectation  of  pecuniary  advantage  from 
a  person  bearing  the  family  relation,  the  destruction  of  such 
expectation  by  negligence  occasioning  the  death  of  the  party 
from  whom  it  arose  will  sustain  the  action";  North  Pennsyl- 
vania R.  R.  Co.  V.  Kirk,  90  Pa.  St.  15. 

No  case  has  departed  from  this  rule,  and  the  most  liberal  ap- 
plication of  it  was  in  Schnatz  v.  Philadelphia  and  Reading  R. 
R.  Co.,  160  Pa.  St.  602,  28  Atl.  952,  where  it  was  held  that  the 
family  relation  might  be  deemed  to  exist,  though  the  parent  and 
children  did  not  live  in  the  same  place,  if  the  latter  had  re- 
ceived pecuniary  benefits  in  the  way  of  entertainment,  contri- 
butions of  money  or  clothing  or  food,  etc.,  so  regularly  and  for 
eo  many  years  as  to  justify  a  reasonable  expectation  of  contin- 
uance. But  even  in  that  case  it  was  said  that  "occasional  gifts 
made  or  services  rendered  by  a  parent  to  daughters  who  had 
long  before  her  death  left  her  home  and  established  homes  of 
their  own  are  not  sufficient  proof  on  which  to  found  a  pecuniary 
loss." 

Appellants  rely  largely  on  North  Pennsylvania  R.  R.  Co.  v. 
Robinson,  44  Pa.  St.  175,  where  an  action  in  the  joint  names 
of  four  *•*'*  children  was  sustained,  though  there  was  proof 
of  pecuniary  loss  only  as  to  one.  The  subject  was  then  (1863) 
new,  and  there  are  some  expressions  in  the  opinion  which  would 
probably  not  be  used  now,  since  the  law  has  been  more  fully 
developed  and  distinctly  defined.  But  there  is  no  substantial 
departure  in  the  case.  The  judge  below  had  charged  the  jury 
that  the  joint  action  being  for  the  benefit  of  all  under  the  stai- 
iite  could  be  sustained  if  any  one  of  the  plaintiffs  was  entitled 
to  recover,  but  that  the  damages  must  be  confined  to  the  loss 
shown  by  that  one.  This  court  held  that  that  instruction, 
whether  correct  or  not,  did  the  defendant  no  harm,  Thompson, 
J.,  saying:  "Although  the  question  is  raised  by  the  plaintiffs 
in  error  as  to  the  right  of  all  the  children  to  join  in  the  suit, 
yet  I  cannot  see  how  they  have  any  concern  in  the  matter.  It 
is  enough  for  them  that  the  children  are  the  parties,  for  if 
they  recover  jointly  they  never  can  again  recover." 

The  appellants  having  no  right  of  action  in  themselves,  ac- 
quired none  from  the  right  of  the  widow.  It  would  be  absurd 
to  say  that  if  the  father  had  been  a  widower,  appellants  would 
have  had  no  claim,  but  if  he  had  married  the  day  before  his 
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death,  they  would  have  become  entitled  to  two-thirds  of  what 
the  widow  might  recover  in  her  own  right  under  the  statute. 
The  language  of  Trunkey,  J.,  in  Lehigh  Iron  Co.  v.  Rupp, 
100  Pa.  St.  95,  already  cited,  is  peculiarly  apposite.  "If  the 
parents  take  equally  with  the  widow,  the  main  object  of  the 
statute  is  in  part  defeated.  Besides,  in  some  cases  the  parents 
would  share  with  her,  when,  if  the  deceased  had  not  been  mar- 
ried, they  would  have  no  right  at  all.  In  such  case  as  the  pres- 
ent, by  sharing  with  the  widow  they  take  half  what  the  loss 
was  to  her,  when,  if  their  son  had  been  single,  they  would  only 
be  entitled  to  the  value  of  his  services  for  less  than  two  years. 
Results  so  preposterous  are  not  within  the  intendment  of  the 
statute." 

The  appellee  makes  certain  very  serious  preliminary  objec- 
tions to  this  proceeding,  particularly  to  the  attempt  of  a 
stranger  to  the  record  coming  in  after  judgment  by  summary 
rule,  not  only  against  the  plaintiff,  but  also  against  a  purchaser 
without  notice.  But,  as  the  court  below  decided  the  case  in 
favor  of  the  appellee  on  the  merits,  these  ojections  are  not  be- 
fore us.  We  may  say,  however,  that  the  proper  remedy  is  by 
bill,  as  in  Allison  v.  Powers,  179  Pa.  St.  531,  36  Atl.  333. 

Judgment  affirmed. 


Death  of  B\iman  Being. — Under  a  statute  allowing  an  action  by 
a  child  for  the  death  of  its  parent,  the  word  "child"  does  not  in- 
clude a  minor  who  is  the  head  of  a  family.  Nor  can  parents  sue 
for  the  death  of  a  child,  free  by  age  or  emancipation,  who  contrib- 
uted in  no  way  to  their  support:  See  the  monographic  note  to  Brown 
V.  Electric  Ey.  Co.,  70  Am.  St.  Kep.  680.  But  adult  children  may 
recover  for  their  parent's  death,  although  benefited  thereby  through 
inheriting'  a  large  estate:  Stahler  v.  Philadelphia  etc.  By.  (Jo.,  191> 
Pa.  St.  383,  85  Am.  St.  Kep.  791,  49  Atl.  273. 
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€RARY  V.  LEHIGH  VALLEY  RAILEOAD  COMPANY. 

[203   Pa.   St.   525,   53   Atl.   363.] 

RAILWAYS— Acceptance  of  Condition  of  Ticket,  "When  Infer- 
able. — When  a  ticket  is  purchased  at  a  reduced  rate,  on  which  i» 
printed  certain  conditions,  and  there  is  stamped  on  it,  before  deliv- 
ery, that  all  its  conditions  are  fully  understood  and  agreed  to,  evi- 
•dence  of  the  consent  of  the  purchaser  is  as  complete  as  if  he  had 
«igned  the  ticket,     (pp.  778,  779.) 

BAHiWAYS— Limitation  of  Liability  by  Ticket  Sold  at  Less 
than  the  Regular  Rates  and  Subject  to  Printed  Conditions.— By  ac- 
-cepting  a  ticket  at  less  than  the  regular  rates,  indorsed  that  the 
purchaser  will  assume  all  risks  of  accident  and  damage  to  his  per- 
son, he  agrees  that  the  common-law  rule  making  the  common  carrier 
insurer  of  his  safety  shall  be  set  aside,  except  that  the  carrier  is 
not  relieved  from  liability  for  its  negligence,     (p.  779.) 

RAILWAYS— Presumption  of  Negligence — Effect  Upon  of  Ac- 
cepting a  Ticket  with  Conditions. — One  who  accepts  a  ticket  with  a 
condition  tLereon  that  he  will  assume  all  risks  of  accident  and  dam- 
age to  his  person,  while  he  may,  nevertheless,  recover  for  negligence, 
is  not  entitled  to  the  presumption  that  negligence  is  to  be  inferred 
from  the  accident,  but  must  affirmatively  establish  the  specific  neg- 
ligence complained  of.     (p.  780.) 

Trespass  for  personal  injuries.  The  plaintiff,  while  riding  on 
an  excursion  ticket,  was  injured  by  the  door  of  a  passing  freight 
train,  which  became  loose  and  was  thrown  against  the  car  in 
•which  he  was  riding.  The  jury,  under  the  instructions  of  the 
•court,  returned  a  verdict  for  the  defendant,  and  the  plaintiff 
appealed. 

William  S.  McLean,  George  E.  McLean  and  William  E. 
<jibbons,  for  the  appellant, 

H.  W.  Palmer  and  Woodward,  Darling  &  Woodward,  for  the 
appellee. 

^^  BROWN,  J.  On  July  3,  1896,  the  plaintiff  purchased, 
at  a  reduced  rate,  from  the  Lehigh  Valley  Railroad  Company, 
a  ticket,  designated  an  "employes  excursion  ticket."  It  was 
for  a  passage  from  Wilkesbarre  to  New  York  and  return. 
TTpon  it  there  was  the  following,  among  other  conditions: 
■*'The  person  accepting  and  using  this  ticket  thereby  assumes 
all  risk  of  accident  and  damage  to  person  or  property."  There 
was  nothing  on  the  ticket  requiring  that  it  be  signed  by  the 
passenger  tx)  make  the  conditions  upon  which  it  was  issued 
hinding  upon  him;  but  it  was  accepted  by  him  with  the  indorse- 
ment plainly  stamped  on  it  that  all  of  the  conditions  imposed 
by  the  f'-ompany  were  "fully  understood  and  agreed  to."    The 
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evidence  of  the  assent  of  the  '^-^  appellant  to  the  conditions 
is,  therefore,  as  complete  as  if  he  had  signed  the  ticket:  Il- 
linois Cent.  R.  R.  Co.  v.  Read,  37  111.  484,  87  Am.  Dec.  260; 
Wells  V.  New  York  Cent.  R.  R.  Co.,  24  N.  Y.  181;  Fonseca 
V.  Cunard  S.  S.  Co.,  153  Mass.  553,  25  Am.  St.  Rep.  GGO, 
27  N.  E.  665. 

By  the  purchase  and  acceptance  of  the  ticket  at  a  reduced 
rate,  with  the  condition  indorsed  on  it  that  he  the  appellant,  in 
using  it,  would  assume  all  risks  of  accident  and  damage  to  his 
person,  there  was  an  agreement  between  him  and  the  railroad 
company  that  the  common-law  rule,  making  the  common  carrier 
an  insurer  of  his  safety,  should  be  set  aside,  and  that  he 
would  be  bound  by  the  agrt^ment  between  them  as  the  law 
•defining  the  duty  and  liability  of  the  appellee  in  carrying  him 
to  New  York  and  bringing  him  back:  Farnham  v.  Camden 
&  Amboy  R.  R.  Co.,  55  Pa.  St.  53.  That  such  an  agreement 
may  be  made  has  long  since  been  settled:  Atwood  v.  Reliance 
Transp.  Co.,  9  Watts,  87,  34  Am.  Dec.  503;  Laing  v.  Colder, 
8  Pa.  St.  479,  49  Am.  Dec.  533;  Powell  v.  Pennsylvania  R. 
R.  Co.,  32  Pa.  St.  414,  75  Am.  Dec.  564;  American  Exp.  Co. 
V.  Sands,  55  Pa.  St.  140;  Adams  Exp.  Co.  v.  Sharpless,  77 
Pa.  St.  517;  Pennsylvania  R.  R.  Co.  v.  Miller,  87  Pa.  St.  395; 
Clyde  V.  Hubbard,  88  Pa.  St.  358;  Buck  v.  Pennsylvania  R. 
R.  Co.,  150  Pa.  St.  170,  30  Am.  St.  Rep.  800,  27"  Atl.  678. 
But  it  is  equally  well  settled  that,  by  such  an  agreement,  the 
common  carrier  cannot  relieve  itself  from  liability  for  its  neg- 
ligence. "The  reason  for  this  qualification  of  the  power  to 
limit  liability  rests  on  public  policy.  At  common  law  if  prop- 
erty was  lost  or  injured  while  in  the  hands  of  the  carrier,  the 
burden  of  proof  was  on  the  carrier  to  show  the  existence  of  such 
circumstances  as  were  sufficient  to  excuse  him  from  liability. 
Such  is  still  the  general  rule,  but  when  a  special  contract  is  en- 
tered into  between  the  shipper  and  the  carrier,  the  contract  takes 
the  place  of  the  common-law  rule  and  fixes  the  liability  of  the 
carrier":  Pennsylvania  R.  R.  Co.  v.  Raiordon,  119  Pa.  St.  577, 
4  Am.  St.  Rep.  670,  13  Atl.  324.  The  liability  of  the 
common  carrier  being,  by  such  an  agreement,  confined 
to  its  negligence,  there  is  no  reason  why  the  ordinary 
rule,  that  negligence  is  not  to  be  presumed,  but  must 
be  proved,  should  not  apply.  The  agreement  of  the  parties 
is,  that  there  shall  be  no  liability  at  all  by  the  common  carrier 
for  injury  to  the  passenger;  but,  on  grounds  of  public  policy. 
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the  law  says  to  the  passenger  that  he  cannot  contract  to  re- 
lieve the  carrier  from  ^^^  negligence,  and  the  carrier  cannot 
for  any  consideration  be  absolved  from  its  duty  to  exercise 
proper  care  in  carrying  its  passengers.  If,  however,  injury 
results  from  the  negligence  of  the  common  carrier  to  one  with 
whom  such  an  agreement  is  made,  the  injured  party,  having 
taken  himself  out  of  the  protection  of  the  common  law,  which 
makes  the  railroad  company  that  carries  him  an  insurer  of  hi& 
safety,  and  which,  in  case  of  accident  resulting  in  injury,  is 
presumed  to  have  been  negligent,  must  show  affirmatively,  as 
in  all  other  cases  of  negligence,  the  specific  negligence  com- 
plained of.  The  law,  in  the  face  of  his  agreement  to  the 
contrary,  gives  him  the  protection  against  negligence;  but, 
when  so  given  to  him  against  his  will,  and  he  afterward  calls 
for  it,  he  ought,  in  good  conscience,  to  be  compelled  to  show 
that  negligence  existed;  and  this  is  the  law's  requirement,  es- 
tablished by  authority:  "A  contract  limiting  their  liability  as 
carriers  does  not  relieve  them  from  ordiilary  care  in  the  per- 
formance of  their  duty;  and  the  most  that  it  can  do  is  to  re- 
lieve them  from  those  conclusive  presumptions  of  negligence 
which  arise  when  the  accident  is  not  inevitable,  even  by  the 
highest  care,  and  to  require  that  negligence  be  actually  proved 
against  them":  Goldey  v.  Pennsylvania  E.  E.  Co.,  30  Pa.  St. 
242,  72  Am.  Dec.  703.  "The  respondents  having  succeeded 
in  restricting  their  liability  as  carriers  by  the  special  agree- 
ment, the  burden  of  proving  that  the  loss  was  occasioned  by 
the  want  of  due  care  or  by  gross  negligence  lies  on  the  libelants, 
which  would  be  otherwise  in  the  absence  of  any  such  restric- 
tion": New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6 
How.  344.  The  same  principle  is  laid  down  in  Marsh  v. 
Home,  5  Bam.  &  C.  322;  Farnham  v.  Camden  &  Amboy  E. 
E.  Co.,  55  Pa.  St.  53,  Patterson  v.  Clyde,  67  Pa.  St.  500. 

We  are  not  to  be  understood  as  holding  that  there  may  not 
be  cases  in  which  the  proof  of  the  accident  carries  with  it  the 
presumption  of  the  common  carrier's  negligence.  Such,  by 
way  of  illustration,  was  the  case  of  Camden  &  Atlantic  E.  E. 
Co.  v.  Bausch  (Pa.),  7  Atl.  731,  where  the  plaintiff  was  seri- 
ously injured  while  riding  on  a  train  of  the  defendant  com- 
pany, in  consequence  of  a  collision  between  that  train  and 
another  moving  in  the  opposite  direction  upon  the  same  track. 
Another  illustration  can  be  found  in  Buffalo  etc.  E.  E.  Co. 
V.  O'Hara,  3  Penne.  190,  where  the  train  on  '^^  which  the 
passenger  was  riding  was  run  into  by  a  special  train,  the  en- 
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gine  of  which  plunged  into  the  rear  coach.  In  these  two 
<;ases,  and  others  that  might  be  cited,  the  only  inference  to 
be  drawn  from  the  accident  itself  was  that  the  common  carrier 
liad  been  negligent.  But  the  present  is  not  such  a  case;  for 
the  mere  proof  of  the  accident  does  not  carry  with  it  the  pre- 
sumption or  inference  of  the  appellee's  negligence.  The  falling 
of  the  door  of  the  freight-car  may  have  been  due  to  the  sudden 
breaking  of  a  lock  or  hinge,  of  a  defect  in  which  the  company 
may  have  known  nothing;  the  bricks  with  which  the  car  was 
loaded  may  have  been  jolted  and  thrown  against  the  door  by 
«ome  sudden,  but  unavoidable,  violent  motion  of  the  train, 
<;ausing  the  door  to  break;  or  the  door  may  have  fallen  from 
other  causes  which  may  have  existed,  but  of  which  the  company 
had  neither  actual  nor  constructive  notice,  nor  ought  reason- 
ably to  have  been  aware  of,  and  it  could  not,  therefore,  as  the 
learned  judge  below  properly  held,  have  been  presumed  to  be 
guilty  of  negligence  against  this  specially  contracting  pas- 
senger. The  burden  was  upon  him  to  submit  some  proof  of  it, 
and  in  the  absence  of  any,  the  jury  ought  not  to  have  been 
allowed  to  guess  that  the  appellee  had  been  negligent. 
Judgment  affirmed. 


The  Binding  Effect  of  Conditions  in  unsigned  passenger  tickets 
is  considered  in  the  monographic  note  to  Walker  v.  Price,  84  Am. 
fit.  Rep.  397-408.  The  limitation  of  carriers'  liability  by  bills  of 
lading  is  considered  in  the  monographic  note  to  Chicago  etc.  Ky. 
■Co.  V.  Calumet  etc.  Farm,  88  Am.  St.  Eep.  74-134.  A  carrier  can- 
not stipulate  with  a  passenger  for  immunity  from  liability  for  its 
negligence:  Richmond  v.  Southern  Pac.  Co.,  41  Or.  64,  ante,  p.  694, 
€7   Pac.    947. 
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SCHMALTZ   V.  YORK   MANUFACTURING    COMPANY. 

[204  Pa.  St.  1,  53  Atl.  522.] 
JURISDICTION  Incidentally  Affecting  Property  in  Another 
State.— Though  the  situs  of  property  in  dispute  is  in  another  state, 
and  a  decree  of  the  court  of  this  state  cannot  operate  upon  or  di- 
rectly affect  it,  yet  a  court  of  equity  in  this  state,  having  jurisflic- 
tion  of  the  parties,  may  determine  their  rights  to  the  property  and 
enforce  them  by  proper  process  in  personam,     (p.  786.) 

EQUITY— Jurisdiction  to  Prevent  Interference  with  Property 
In  Another  State.— Where  the  complainant  and  the  defendant  both 
reside  in  this  state,  a  court  of  equity  here  may  enjoin  the  defendant 
from  removing  from  property  in  another  state  certain  fixtures  there- 
of which,  under  the  laws  of  that  state,  he  has  no  right  to  remove, 
(p.  789.) 

SAX.ES— Conditional  Which  can  be  Enforced  Against  Mort- 
gagee.—If  personal  property  is  sold  subject  to  the  condition  that  the 
title  shall  not  pass  until  the  full  payment  of  the  purchase  price,  as 
evidenced  by  certain  promissory  notes,  and  such  property  is  intended 
to  be  and  is  sent  to  another  state,  whose  statutes  declare  that  all 
conditions  and  rejservations  in  a  contract  for  the  sale  of  personal 
property,  accompanied  by  immediate  delivery,  shall  be  void  as 
against  subsequent  mortgagees  in  good  faith,  and,  as  to  them,  shall 
be  deemeid  absolute  unless  the  contract,  or  a  copy  thereof,  is  filed 
in  the  office  of  the  town  clerk  of  the  town  where  the  vendee  resides, 
or  if  a  nonresident,  of  the  town  or  city  where  the  property  is  situ- 
ate at  the  execution  of  the  agreement,  a  mortgagee  in  good  faith 
in  the  state  to  which  the  property  is  sent,  and  where  it  is  installed 
in  and  becomes  part  of  a  manufacturing  plant,  is  entitled  to  treat 
the  sale  as  absolute,  and  its  conditions  cannot  be  enforced  against 
him.     (p.  791.) 

INJUNCTION— Threat  to  Remove  Property— When  Justifies 
Granting  of. — Where  a  refrigerating  machine  is  attached  to  and  is 
a  part  of  a  brewery  plant,  the  claimants  of  which  threaten  to  re- 
move it  immediately,  and  ask  that  work  be  stopped  to  facilitate  such 
removal,  an  injunction  against  the  removal  should  not  be  denied  on 
the  ground  that  it  does  not  appear  that  it  is  intended  to  be  accom- 
plished otherwise  than  by  legal  proceedings,     (pp.  792,  793.) 

INJUNCTION— Irreparable  Injury  Against  Which  may  Issue. 
If  a  refrigerator  is  attached  to  and  is  an  essential  part  of  a  brewery 
plant  necessary  to  its  operation,  its  removal  must  be  deemed  an  ir- 
reparable injury  which,  if  wrongful,  should  be  enjoined,     (p.  793.) 

INJUNCTION— Injury— When  Irreparable.— Equity  will  in- 
terfere when  the  injury  threatened  will  occasion  damages  estimable 
only  by  conjecture,  and  not  by  any  accurate  standard,  or  will  b© 
ruinous  to  the  property  in  the  manner  in  which  it  has  been  enjoyed, 
or  will  permanently  impair  its  future  enjoyment,     (p.  794.) 

Suit  for  an  injunction  to  prevent  the  York  Manufacturing 
Company,  a  Pennsylvania  corporation  doing  business  in  that 
state  and  also  in  New  York,  from  removing  from  the  brewery 
of  the  Deer  Park  Brewery  Company  at  Port  Jervis,  New  York, 
a  certain  ice  machine   and   refrigerating  plant.    After   this 
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machine  and  appliances  had  been  sent  to  the  place  where  it 
was  intended  to  be  used  and  had  been  made  a  part  of  a  brew- 
ery, it  was  included  in  a  mortgage  of  which  the  complainant 
had  become  the  assignee.  The  bill  was  dismissed,  and  the 
complainant  appealed. 

Joseph  Be  F.  Junkin  and  J.  S.  Black,  for  the  appellant. 

H.  C.  Niles  and  George  S.  Schmidt,  for  the  appellee. 

*<»  MESTREZAT,  J.  The  trial  judge  has  found  and  stated 
the  facts  very  fully  in  his  opinion  and  a  summarized  restate- 
ment of  them  here  will  be  sufficient. 

By  an  agreement  in  writing,  dated  April  5,  1900,  the  York 
Manufacturing  Company,  one  of  the  defendants,  the  appellee 
and  a  corporation  of  this  state,  agreed  with  Kurt  Rudolph 
Sternberg,  a  resident  of  Maryland  and  president  and  manager 
of  the  Deer  Park  Brewing  Company,  a  New  York  corporation, 
to  furnish  him  for  use  in  a  brewery  situate  in  the  state  of 
New  York  "one  York  refrigerating  machine  of  the  standard 
'York'  style  and  patented  system,  together  with  the  apparatus 
mentioned  and  described  in  the  attached  specifications."  The 
consideration  was  fifteen  thousand  dollars  of  which  three 
thousand  dollars  were  to  be  paid  in  cash  with  the  order,  and  the 
balance  *'in  four  equal  six  per  cent  interest-bearing  bankable 
notes."  The  agreement  contains  the  following:  "The  title  to 
said  machine  and  apparatus  shall  not  pass  from,  but  shall  re- 
main in  the  York  Manufacturing  Company  until  full  settlement 
is  made  for  the  same,  until  the  same  is  fully  paid  for,  and  in  the 
meantime  the  party  of  the  second  part  agrees  to  fully  indemnify 
the  York  Manufacturing  Company  against  any  and  all  loss  or 
damage  to  said  machine  and  apparatus  by  fire  or  other  cause 
whatsoever,  and  also  agree  to  keep  the  same  fully  insured  for 
the  benefit  of  the  York  Manufacturing  Company,  as  its  inter- 
ests may  appear,  until  fully  paid  for.  In  the  case  of  failure, 
or  refusal  to  make  any  of  the  payments  when  due,  or  to  "^* 
make  settlement  as  agreed,  or  to  pay  any  note  that  may  be 
given  when  it  falls  due,  the  whole  of  the  unpaid  indebtedness 
arising  under  this  agreement  shall  thereby,  at  the  option  of 
the  York  Manufacturing  Company,  become  immediately  due 
and  demandable."  The  agreement  was  signrd  by  Sternberg 
and  the  agent  of  the  York  Manufacturing  Company  in  Mary- 
land and  was  subsequently  approved  by  the  company  at  York, 
Pennsylvania,  and  a  duplicate  sent  to  Sternberg  in  ]\rar\'land. 
During  the  three  months  succeeding  the  agreement,  the  York 
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Manufacturing  Company  manufactured  the  different  parts  of 
the  refrigerator,  purchased  pipes  for  the  completion  of  the 
machine,  and  when  finished  shipped  it  to  Port  Jervis,  New 
York,  and  installed  it  in  the  brewery  of  the  Deer  Park  Brew- 
ing Company,  "placing  it  upon  proper  foundations,  affixing 
its  parts  to  the  building  and  placing  the  boilers,  walled  in,  in 
an  adjoining  building,  and  put  said  brewery  in  operation." 
The  cash  payment  was  made  and  the  notes  were  given  by 
Sternberg  as  provided  in  the  agreement. 

After  the  refrigerating  machine  had  been  installed  and  the 
brewery  put  in  operation,  the  brewing  company  on  October 
25,  1900,  mortgaged  the  plant,  including  the  refrigerator,  to 
the  N'ai;ional  Bank  of  Port  Jervis  to  secure  a  bond  of  even 
•date  with  the  mortgage,  which  with  the  bond  was  given  as 
•collateral  security  for  moneys  to  be  advanced  to  the  brewing 
company  on  notes  to  be  thereafter  discounted.  The  mortgage 
was  duly  recorded  as  a  real  estate  and  chattel  mortgage  in  the 
•county  where  the  property  was  situated. 

After  the  delivery  of  the  collateral  security,  the  National 
Bank  of  Port  Jervis  discounted  the  brewing  company's  notes 
to  an  amount  exceeding  the  sum  named  in  the  bond  and  mort- 
gage, and  said  amount  is  unpaid  and  is  due  to  Herman 
Schmaltz,  the  plaintiff,  a  citizen  of  this  state,  by  virtue  of  an 
assignment  of  the  bond  and  mortgage  dated  January  10,  1902. 
The  Deer  Park  Brewing  Company  became  bankrupt,  was  closed 
out  under  the  United  States  bankrupt  law,  and,  as  a  reorgani- 
zation, the  Deer  Park  Brew  Company,  a  New  York  corpora- 
tion, and  one  of  the  defendants,  owns  its  plant  and  is  engaged 
in  the  brewing  business  at  Port  Jervis,  New  York.  The  brew 
■company  was  not  served  with  the  bill  in  this  case,  but  filed 
an  answer  and  submitted  itself  to  the  jurisdiction  of  the  court. 

^  On  January  20,  1902,  the  York  Manufacturing  Com- 
pany, by  its  agent,  gave  to  the  plaintiff  the  following  notice: 
"We  represent  the  York  Manufacturing  Company,  which  owns 
the  ice  plant,  and  beg  to  notify  you  that  unless  this  transaction 
is  closed  at  once  we  shall  be  compelled  to  remove  the  plant 
immediately.''  On  February  15,  1902,  it  also  gave  to  the  own- 
ers of  the  Deer  Park  Brew  Company  this  notice:  "You  are 
"hereby  notified  that  during  the  week  commencing  February  17th, 
the  ice  plant  belonging  to  the  York  Manufacturing  Company 
will  be  removed  by  their  employes.  We  would  ask  you  to 
have  work  stopped  to  facilitate  such  removal,  as  their  workmen 
will  be  there  during  the  week  named." 
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The  trial  judge  found  that  the  "said  refrigerator  was  a  con- 
stituent part  of  said  brewery  plant  of  the  Deer  Park  Brewing 
Company  (afterward  Deer  Park  Brew  Company),  attached  to, 
and  necessary  for,  the  operation  of  the  same." 

The  statutes  of  the  state  of  New  York  provide  that  all  tou- 
ditions  and  reservations  in  a  contract  for  the  sale  of  personal 
property,  accompanied  by  immediate  delivery  and  continued 
possession,  shall  be  void  as  against  subsequent  mortgages,  in 
good  faith,  and  as  to  them  the  sale  shall  be  deemed  absolute, 
unless  such  contract  or  a  copy  thereof  shall  be  filed  in  the  of- 
fice of  the  proper  clerk  of  the  town  or  city  where  the  vendee 
resides,  or  if  he  is  a  nonresident  of  the  state,  of  the  town  or 
city  where  the  property  is  situate  at  the  execution  of  the  agree- 
ment. Neither  the  contract  involved  in  this  litigation  nor  a 
copy  thereof  was  filed  at  Port  Jervis,  New  York,  as  required 
by  the  statutes  of  that  state.  The  bank  in  good  faith,  with- 
out notice  of  the  contract,  took  the  mortgage  and  advanced  the 
money,  and  assigned  the  mortgage  in  good  faith,  for  a  valuable 
consideration  to  the  plaintiff. 

After  the  service  of  the  notice  above  referred  to  the  plaintiff 
filed  this  bill.  It  prays  that  the  York  Manufacturing  Com- 
pany be  enjoined  from  removing  the  refrigerating  plant  and 
apparatus  from  the  brewery,  and  that  the  Deer  Park  Brew 
Company  be  enjoined  from  permitting  it  to  be  removed.  In  its 
answer  the  York  Manufacturing  Company  avers  that  the  notes 
given  in  part  payment  of  the  refrigerating  plant  had  not  been 
paid,  and  that  therefore,  by  reason  of  the  provisions  of  the 
contract,  the  title  to  the  machine  did  not  pass  to  the  purchaser, 
*^  and  the  manufacturing  company  was  entitled  to  the  pos- 
session of  it.  The  brew  company  filed  an  answer  submitting  it- 
self to  the  jurisdiction  of  the  court,  and  denying  the  right  of 
its  codefendant  to  the  property  in  dispute. 

The  learned  trial  judge  refused  an  injunction  on  the  ground, 
as  we  understand  from  his  opinion,  that  under  the  defendant's 
testimony  the  York  Manufacturing  Company  had  no  intention 
of  removing  the  refrigerating  plant  from  the  brewery  by  any 
means  other  than  the  legal  process  of  the  state  of  New  York 
and  because  "the  manager  of  the  defendant  company  testified 
that  the  company  never  intended  forcibly,  without  resort  to 
the  court,  to  remove  said  plant  from  the  said  brewery." 

The  plaintiff  and  one  of  the  defendants,  the  York  Manufac- 
turing Company,  are  residents  of  this  state,  and  the  Deer  Park 
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Brew  Company,  the  other  defendant,  although  not  served  with 
the  bill,  voluntarily  submitted  itself  to  the  jurisdiction  of  the 
court.     The  important  and  a  controlling  question  in  the  case  is 
one  of  jurisdiction,  which  received  but  little  consideration  at 
the  hands  of  the  trial  court  and  the  counsel.     It  is  not  free 
from  doubt,  but  reason  and  the  weight  of  authority  sustain  the 
jurisdiction.     The  plaintiff  is  the  assignee  of  a  mortgagee  and 
the  principal  defendant  who  resists  the  relief  prayed  for  is  a 
claimant  to  a  part  of  the  mortgaged  premises,  found  by  the 
court  below  to  be  a  fixture.     The  other  defendant  is  the  owner 
in  possession  of  the  premises,  whose  interests  in  the  controversy 
tire  not  antagonistic  to  the  plaintiff.     While  the  situs  of  the; 
property  in  dispute  is  in  another  state,  and  a  decree  of  a  court 
of  this  state  cannot  operate  upon  or  directly  affect  it,  yet  we 
think  that  a  court  of  equity  in  this  state,  having  jurisdiction 
of  all  the  parties,  can  determine  their  rights  to  the  property, 
and  by  proper  process  enforce  them    in    personam :  Penn    v. 
Lord  Baltimore,  1  Ves.  Sr.  444;  Carroll  v.  Lee,  3  Gill   &  J. 
(Md.)     504,  22  Am.  Dec.  350;  Mitchell  v.  Bunch,  2  Paige, 
G06,  22  Am.  Dec.  669;  Hayden  v.  Yale,  45  La.  Ann.  362,  40 
Am.  St.  Eep.  232,  12  South.  633;  Massie  v.  Watts.  6  Cranch, 
148;  Pennoyer  v.  Neff,  95  U.  S.  714;  Phelps  v.  McDonald,  9^ 
17.  S.  298.     In  the  last  cited  case  it  is  said:  "^"Where  the  nec- 
essary parties  are  before  a  court  of  equity  it  is  immaterial  that 
the  rest  of  the  controversy,  whether  it  be  real  or  personal  prop- 
erty, is  beyond  the  territorial  jurisdiction  of  the  tribunal.     It 
has  the  power  to  compel  the  defendant  to  do  all  ^*  things 
necessary,  according  to  the  lex  loci  rei  sitae  which  he  could 
do  voluntarily,  to  give  effect  to  the  decree  against  him.     With- 
out regard  to  the  situation  of  the  subject  matter,  such  courts- 
consider  the  equities  between  fhe  parties,  and  decree  in  per- 
sonam according  to  those  equities,  and  enforce  obedience  to- 
their  decrees  by  process  in  personam."     In  Allen  v.  Buchanan, 
97  Ala.  399,  38  Am.  St.  Eep.  187,  11  South.  777,  it  is  held 
that  a  ''suit  in  equity  may  be  maintained,  and  remedies  granted 
which  affect  and  operate  upon  the  person  of  the  defendant, 
and  not  upon  the  subject  matter  when  it  is  situated  in  another 
state  or  country,  but  the  parties  are  within  the  jurisdiction 
of  the  court,  although  such  subject  matter  is  referred  to  in  the 
decree,  and  the  defendant  is  ordered  to  do,  or  to  refrain  from 
doing,  certain  acts  toward  it,  and  it  is  thus  ultimately  but  in- 
directly affected  by  the  relief  granted.'*     In  Carroll  v.  Lee, 
3  Gill  &  J.  504,  22  Am.  Dec.  350,  Earle,  J.,  speaking  for  tha 


Oct.  1902.]  Schmaltz  v.  York  Mfg.  Co.  787 

court,  says :  "Where  property  in  controversy  is  within  the  lim- 
its of  the  state,  and  the  claimant  resides  abroad,  the  chan- 
cery court  has  an  undeniable  jurisdiction  over  the  case.  So 
where  the  party  defendant  is  within  the  state,  and  the  land 
or  other  property  in  contest  is  beyond  its  limits,  although 
the  proceeding  is  in  rem,  we  apprehend  there  is  no  want  of 
jurisdiction  in  the  chancellor.  To  enforce  a  decree  in  a  case 
of  this  kind  the  proceedings  may  be  in  personam,  as  well  as 
by  injunction,  to  recover  the  possession  of  the  thing  disputed." 
In  Jennings  v.  Beale,  158  Pa.  St.  283,  27  Atl.  948,  it  is  held 
that  where  a  court  of  equity  has  jurisdiction  of  a  person,  it 
may  issue  an  injunction  against  him  to  prevent  trespass  upon 
lands  in  another  county.  In  Clark  v.  Clark,  180  Pa.  St.  186, 
36  Atl.  747,  a  party  held  the  title  to  real  and  personal  estate  as 
trustee  and  was  required  to  account  in  a  court  having  jurisdic- 
tion over  him  but  not  over  the  property.  Our  brother  Mit- 
chell, speaking  for  the  court,  said:  "By  it  [the  writing]  the 
appellant  clearly  constituted  himself  a  trustee,  and  became  lia- 
ble to  account  in  any  court  having  jurisdiction  over  him,  not 
by  virtue  of  any  statute  as  to  tenants  in  common,  but  by  the 
general  jurisdiction  of  chancery  to  compel  performance  of 
equitable  duties  or  the  enforcement  of  equitable  rights  wher- 
ever the  same  may  be  found  without  reference  to  the  locality 
of  the  land."  In  Clad  v.  Paist,  181  Pa.  St.  148,  37  Atl. 
194,  it  was  held  that  a  court  of  equity  in  ^'^  Philadelphia 
county  at  the  instance  of  a  resident  of  Chester  county  might 
restrain  the  obstruction  of  a  right  of  way  in  Chester  county 
by  a  resident  of  Montgomery  county.  The  present  chief  jus- 
tice delivering  the  opinion  and  citing  many  authorities,  Eng- 
lish and  American,  in  support  of  the  rule,  said:  "The  parties 
being  within  the  jurisdiction  of  the  court,  the  court  will  un- 
der ordinary  circumstances  grant  relief  even  in  reference  to 
a  subject  matter  beyond  the  territorial  cognizance  of  the  court." 
It  was  hold  in  Vaughn  v.  Barclay,  6  Whart.  392,  that  this 
court  had  jurisdiction  of  a  bill  brought  to  compel  the  con- 
veyance, by  a  trustee  residing  within  the  state,  of  the  out- 
standing legal  estate  in  lands  situate  in  other  states.  And  in 
Kendall  v.  McClure  Coke  Co.,  182  Pa.  St.  1,  61  Am.  St.  Pep. 
688,  37  Atl.  823,  it  was  held  that  a  court  of  equity  in  this 
state  will  enjoin  a  creditor  of  an  insolvent  estate  who  proves 
his  claim  and  files  exceptions  to  the  assignee's  account  from 
prosecuting  a  suit  instituted  in  another  state  to  secure  a  pref- 
erence over  other  creditors  as  to  the  lands  there  situated,  al- 


788  American  State  Reports,  Vol.  93.  [Penn. 

though  the  question  of  the  validity  of  the  assignment  in  such 
other  state  involves  the  law  of  the  situs  of  the  property. 

In  Sutphen  v.  Fowler,  9  Paige,  280,  the  bill  was  filed  for 
specific  performance  of  the  contract  for  sale  of  land  in  an- 
other state.  It  was  held  that  the  court  had  jurisdiction  not 
only  to  decree  specific  performance  of  the  contract  and  to  au- 
thorize the  plaintiff  to  take  and  hold  possession  of  the  land 
until  the  transfer  to  him  of  the  legal  title,  but  also,  in  the 
meantime,  the  court  could  grant  a  perpetual  injunction  re- 
straining the  defendant  from  disturbing  the  plaintiff  in  such 
possession,  or  from  doing  any  act  whereby  the  title  should  be 
transferred  to  any  person,  or  in  any  way  impaired  or  encum- 
bered. 

The  case  of  Great  Falls  Mfg.  Co.  v.  Worster,  23  N.  H. 
•462,  is  directly  in  point  and  sustains  the  jurisdiction  of  the 
court  below.  The  plaintiff  company  in  that  case  was  a  New 
Hampshire  corporation  and  had  its  cotton-mills  on  the  Sal- 
mon river,  which  at  this  point  was  the  dividing  line  between 
that  state  and  Maine.  It  used  the  waters  of  the  river  to 
operate  its  mills  and  for  this  purpose  it  maintained  a  dam 
across  the  river,  a  part  of  which  was  in  each  state.  The 
defendant,  also  a  citizen  of  New  Hampshire,  claimed  an  inter- 
est in  some  *^  land  in  Maine  which  was  flowed  by  the  water 
of  the  pond  created  by  the  dam.  The  plaintiff  company  de- 
nied the  defendant's  claim  to  the  land.  He  destroyed  a  part 
of  the  dam  and  threatened  to  remove  the  whole  of  it  above 
a  certain  height  so  that  it  would  not  cause  the  water  to  flow 
his  land.  Tlie  bill  prayed  for  an  injunction,  and,  as  stated 
in  the  report  of  the  case,  "the  only  question  now  raised,  be- 
ing whether  the  court  had  jurisdiction  to  restrain  a  citizen  of 
this  state,  from  going  into  another  state,  and  committing  acts 
injurious  to  the  property  of  the  orators  situated  there."  It 
was  held  that  the  court  had  jurisdiction  to  issue  an  injunction 
restraining  the  defendant  from  destroying  the  plaintiff's  dam 
in  Maine.  Chief  Justice  Gilchrist  delivered  the  opinion  of 
the  court  in  which  he  cites  and  reviews  the  numerous  authori- 
ties, English  and  American,  on  the  subject.  Of  the  relief 
sought  by  the  plaintiff,  he  says:  "Nothing  more  is  asked  than 
that  the  respondent,  a  citizen  of  New  Hampshire,  and  residing 
within  her  limits,  shall  be  subject  to  her  laws,  and  that,  be- 
ing within  reach  of  the  process  of  this  court,  he  shall  be  for- 
bidden to  go  elsewhere  and  commit  an  injury  to  the  property 
of  other  citizens,  situated  here,  and  entitled  to  the  protection 
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of  our  laws."  The  chief  justice  concludes  his  opinion  as 
follows:  "It  would  be  a  groat  defect  in  the  administration  of 
the  law,  if  the  mere  fact  that  the  property  was  out  of  the 
state  could  deprive  the  court  of  the  power  to  act.  As  much 
injustice  may  be  perpetrated  in  a  given  case,  against  the  citi- 
zens of  this  state,  by  going  out  of  the  jurisdiction  and  com- 
mitting a  wrong,  as  by  staying  here  and  doing  it.  The  in- 
justice does  not  lose  its  quality  by  being  committed  elsewhere 
than  in  Xew  Hampshire,  and  as  the  legislature  has  conferred 
upon  the  court  tlie  power  to  iss^ie  injunctions  whenever  it  is 
necessary  to  prevent  injustice,  it  is  the  duty  of  the  court  to 
exercise  that  power  upon  the  presentation  of  a  proper  case, 
and  when  it  can  be  done  consistently  with  the  acknowledged 
practice  in  courts  of  equity.  As  the  principle  which  is  sought 
to  be  applied  here  has  been  recognized  for  nearly  two  hun- 
dred years,  we  have  no  hesitation  in  holding  that  the  court 
has  jurisdiction  to  issue  the  injunction  prayed  for." 

The  same  principle  is  laid  down  by  text-writers.  "Where 
the  subject  matter  is  situated  within  another  state  or  countrv, 
''■'''  but  the  parties  are  within  the  jurisdiction  of  the  court," 
says  Mr.  Pomeroy  (Pomeroy's  Equity  Jurisprudence,  section 
1318),  "any  suit  may  be  maintained  and  remedy  granted  which 
directly  affect  and  operate  upon  the  person  of  the  defendant 
and  not  upon  the  subject  matter,  although  the  subject  matter  is 
referred  to  in  the  decree,  and  the  defendant  is  ordered  to  do  or 
to  refrain  from  certain  acts  toward  it,  and  it  is  thus  ultimately 
but  indirectly  aifected  by  the  relief  granted." 

The  rule  thus  announced  by  the  text-writers,  supported  by 
the  decisions  of  the  courts,  sustains  the  authoriiy  of  the  court 
below  in  protecting  the  rights  of  the  mortgagee  or  his  assignee 
against  their  infringement  by  the  York  ]\Ianufacturing  Com- 
pany, if  the  facts  warranted  the  intervention  of  a  chancellor. 
All  the  parties  were  within  the  jurisdiction  of  the  court. 
"Aquitas  agit  in  personam."  This  maxim  is  the  basic  princi- 
ple of  equitable  jurisdiction.  The  decree  operates  upon  and 
is  enforced  against  the  person  and  not  the  property.  The  pur- 
pose of  the  decree  here  is  to  control  the  action  of  the  defend- 
ant, the  York  Manufacturing  Company,  a  citizen  of  this  state 
and  amenable  to  the  process  of  its  courts,  and  to  prevent  it 
from  doing  an  act  which  is  illegal  and  would  result  in  irre- 
parable injury  to  the  plaintiff,  also  a  citizen  of  the  state.  For 
a  chancellor  in  this  jurisdiction  to  deny  aid  under  the  circum- 
stances would  be  to  refuse  to  enforce  the  law  in  a  contest  be- 
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tween  citizens  of  this  commonwealth,  and,  therefore,  for  the 
state  to  abdicate  its  sovereignty.  So  long  as  an  individiial 
is  d  citizen  of  a  state  he  is  subject  to  the  process  and  decrees 
of  its  courts  of  equity,  regardless  of  the  locus  of  the  subject 
matter  indirectly  affected  by  the  litigation.  It  is  conceded  that 
the  decree  here  will  not  affect  the  mortgaged  premises  in  Xew 
York,  nor  could  an  officer  acting  in  obedience  to  our  process 
redeliver  the  property  to  the  plaintiff  if  the  defendants  should 
violate  the  injunction.  The  lack  of  such  authority,  however, 
does  not  oust  the  jurisdiction.  As  held  in  all  the  cases,  the 
remedy  for  disobedience  of  the  restraining  order  would  be 
directly  against  the  defendants,  as  in  other  cases  where  the 
commands  of  a  court  of  equity  are  disregarded.  In  Penn  v. 
Lord  Baltimore,  1  Ves.  Sr.  444,  a  bill  for  the  specific  perform- 
ance of  a  contract  executed  in  England,  concerning  the  line 
between  the  colonies  of  Pennsylvania  and  Maryland,  Lord 
Hardwicke  said  in  reply  to  the  argument  that  the  **  decree 
could  not  be  enforced:  "If  they  could  not  at  all,  I  agree  it 
would  be  in  vain  to  make  a  decree,  and  that  the  court  cannoB 
enforce  their  own  decree  in  rem  in  the  present  case.  But  that 
is  not  an  objection  against  making  a  decree;  for  the  strict 
primary  decree  in  this  court,  as  a  court  of  equity,  is  in  per- 
sonam." 

We  are  inclined  to  agree  with  the  court  below,  although  it 
is  not  necessary  to  determine  the  question  here,  that  this  is  a 
Pennsylvania  contract,  to  be  performed  in  the  state  of  New 
York,  and  that  the  law  of  that  state  must  prevail  in  ascertain- 
ing the  rights  of  the  parties  under  the  conditional  sale  and 
mortgage:  Story's  Conflict  of  Law,  7th  ed.,  sec.  280,  and  au- 
thorities cited  to  sustain  the  text.  Knowles'  Loom  "Works  v. 
Vacher,  57  N.  J.  L.  490,  31  Atl.  306,  is  similar  in  principle 
to  this  case  and  it  sustains  the  ruling  of  the  trial  court.  There 
it  is  said:  "The  situs  of  the  property,  and  not  the  lex  loci 
contractus,  determines  the  validity  of  such  sales.  The  con- 
tract in  this  case  was  made  in  New  York,  but  the  property 
was  to  be  delivered,  and  was  delivered,  to  and  held  by  the 
purchaser  in  this  state.  Great  contention  and  uncertainty  as 
to  the  title  to  personal  property  would  be  produced  if  pur- 
chasers and  mortgagees  were  bound  to  ascertain  whether  the 
vendor  or  mortgagor  acquired  title  in  another  state  before 
they  could  contract  with  safety  in  reference  to  it.''  It  is  un- 
questionably true  that  under  the  law  of  Pennsylvania  the  con- 
ditions imposed  by  the  contract  would  be  void  as  against  the 
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mortgagee,  and  that  the  York  Manufacturing  Company  could 
not  enforce  them  here:  Forrest  v.  Nelson,  108  Pa.  St.  481. 
Were  the  property  in  this  state,  the  refrigerator  would  be  a 
fixture,  a  part  of  the  brewery,  and  consequently  bound  by  the 
■mortgage:  Otto  v.  Sweatman,  166  Pa.  St.  217,  31  Atl.  102. 

Nor  do  we  think  the  conditions  imposed  by  the  contract  are 
valid  and  can  be  asserted  against  the  mortgagee  under  the  New 
York  statute.  We  agree  with  the  learned  trial  judge  in  his 
■conclusion  on  this  point.  The  decisions  of  the  lower  courts 
of  New  York,  holding  a  contrary  view,  are  not  binding  upon  us 
in  the  absence  of  a  decision  of  the  court  of  last  resort  of  that 
state.  The  construction  of  a  statute  of  a  state  by  its  highest 
tribunal  will  ordinarily  be  received  as  conclusive  in  the  courts 
of  other  states:  Van  Matre  v.  Sankey,  148  111.  536,  39  Am.  St. 
Ptep.  i»  196,  36  N.  E.  628;  Walker  v.  State  Harbor  Commrs., 
17  Wall.  648.  New  Jersey  has  a  statute  similar  to  the  New 
York  statute  involved  in  this  controversy  requiring  contracts 
for  the  conditional  sale  of  personal  property  to  be  recorded. 
In  construing  the  statute  the  supreme  court  of  New  Jersey,  in 
Knowles'  Loom  Works  v.  Vacher,  57  N.  J.  L.  490,  31  Atl.  306, 
says:  "The  manifest  purpose  of  the  act  is  to  render  ineffica- 
cious the  conditional  sale  of  all  goods  held  in  this  state  where 

the  contract  of  sale  is  not  recorded The  object  of  the 

statute  is  to  get  rid  of  secret  and  latent  equities.  Public  policy 
as  asserted  in  the  extension  of  the  registry  laws,  requires  that 
the  public  record  should  show  the  ownership  of  personal  prop- 
erty, and  a  construction  which  is  favorable  to  that  end  should 
be  given  to  the  act."  Such  is  clearly  the  purpose  of  statutes 
requiring  a  public  record  to  disclose  the  ownership  of  personal 
property.  Here  the  property  was  a  refrigerating  machine, 
which  was  to  be  manufactured  and  delivered  by  the  York  Man- 
ufacturing Company  to  Sternberg  at  Port  Jervis,  New  York. 
So  far  as  appears  by  the  evidence,  it  was  delivered  immediately 
after  it  was  made,  and  its  possession  has  since  been  in  the  pur- 
chaser or  those  holding  under  him.  It  was  installed  in  the 
brewery  and  became  a  part  thereof  prior  to  the  date  and  re- 
cording of  the  mortgage  given  the  National  Bank  of  Port  Jer- 
vis. By  the  failure  to  observe  the  recording  act  of  New  York, 
the  York  Manufacturing  Company  misled  the  mortgagee,  which 
advanced  its  money  on  the  faith  of  the  brewing  plant,  an  im- 
portant and  necessary  part  thereof  being  the  refrigerator.  If 
the  contention  of  the  appellee  is  to  prevail,  the  very  purpose 
of  the  New  York  statute  requiring  notice  of  conditional  sales 
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of  personal  property  to  be  given  by  the  records,  will  be  defeated 
as  to  the  title  to  a  large  class  of  personal  property  in  that  state. 
Public  policy  and  the  rights  of  creditors,  as  well  as  the  plain 
intention  of  the  legislature  in  the  enactment  of  the  act  in  ques- 
tion forbid  such  a  construction  of  it,  and  until  the  court  of  last 
resort  in  New  York  so  decides,  we  will  adhere  to  a  contrary  con- 
struction. 

The  interpretation  we  have  given  the  New  York  statute  makes 
the  law  of  the  state  the  same  as  that  of  Pennsylvania  as  to  the 
effect  of  the  conditional  sale.  In  neither  state  where  the  con- 
ditions or  reservations  in  the  contract  effective  against  the  mort- 
gagee or  its  assignee,  and  hence  it  is  immaterial  whether  ^^ 
the  contract  be  construed  by  the  laws  of  New  York  or  Penn- 
sylvnnia. 

This  is  not  a  bill  to  restrain  the  York  Manufacturing  Com- 
pany from  bringing  suit  in  the  state  of  New  York  for  the  re- 
covery of  the  refrigerating  machine,  but  the  object  of  the  bill 
is  to  enjoin  that  company  from  removing  the  machine  from  the 
brewery.     The  learned  judge  seemed  to  think  that  the  York 
Manufacturing  Company  did  not  intend  to  remove  the  refrig- 
erator by  force,  but  only  by  legal  proceedings,  and  therefore 
held  there  was  no  "imminent  danger  of  the  violation  of  the 
rights  of  the  plaintiff"  or  of  irreparable  injury  to  him  which  re 
quired  the  intervention  of  a  court  of  equity.     In  this  we  think 
the  court  erred.     The  written  notices  given  the  plaintiff  and 
the  owners  of  the  brewing  plant  were  not  denied  by  the  manu- 
facturing company.     Their    construction    was    for    the    court. 
They  clearly  and  positively  assert  the  intention  of  the  York 
Manufacturing  Company  ''to  remove  the  plant  immediately"; 
that  the  plant  "will  be  removed  by  their  employes"  during  the 
week  commencing  February  17,  1902;  and  that  "we  would  ask 
you  to  have  work  stopped  to  facilitate  such  removal,  as  their 
workmen  will  be  there  during  the  week  named."     There    is 
not  even  an  intimation  in  either  of  the  notices  that  legal  pro- 
ceedings were  to  be  resorted  to  for  the  removal  of  the  refriger- 
ator; on  the  contrar}',  the  intention  of  the  manufacturing  com- 
pany, as  plainly  stated  in  the  notices,  was  to  remove  it  by  their 
workmen  without  any  prior  legal  proceedings.     This  intention 
is  reasserted  in  the  answer  in  the  following  language:  "The 
York  Manufacturing  Company  claims  and  intends  to  assert  its 
legal  title  to,  and  will  remove  or  cause  to  be  removed,  said  re- 
frigerating plant  and  apparatus  from  the  place  where  it  was 
erected."     It  is  idle  for  the  York  Manufacturing  Company  to 
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tay,  in  the  face  of  these  positive  declarations,  that  it  had  no 
intention  of  removing  the  rofrio-orator  until  its  right  to  do  so 
had  been  legally  determined.  The  courts  of  New  York  have 
been,  and  are,  open  to  it,  and  so  far  as  appears  in  this  record  no 
action  has  yet  been  commenced  there  to  determine  its  rights 
to  the  property.  We  must,  therefore,  regard  the  declarations 
and  acts  of  the  company  as  evincive  of  an  intention  to  forcibly 
take  possession  of  the  property  in  dispute,  which  would  invade 
the  clear  legal  rights  of  the  plaintiff  and  entitle  him  to  injunc- 
tive relief. 

^*  The  other  reason  assigned  by  the  court  for  refusing  equita- 
ble interference  is  that  the  removal  of  the  refrigerator  would 
not  cause  irreparable  injury  to  the  plaintiff.  In  view  of  the 
finding  of  the  trial  judge  that  "the  refrigerator  was  a  constit- 
uent part  of  the  brewery  plant,  was  attached  to,  and  necessary 
for  the  operation  of  the  same,"  we  are  unable  to  see  by  what 
method  of  reasoning  he  reaches  his  conclusion.  Equally  un- 
tenable, we  Ihink,  is  his  finding  that  "it  [the  refrigerator]  was 
capable,  however,  of  being  removed  without  serious  permanent 
injury  to  the  walls  and  other  parts  of  the  brewery,  and  by 
the  substitution  of  another  refrigerator  of  the  same  or  other 
manufacture,  operations  could  be  continvicd,  as  conducted  be- 
fore the  removal  of  the  refrigerator  in  question."  The  same 
could  be  said  with  equal  force  of  any  other  part  of  the  machin- 
ery necessary  for  the  operation  of  the  brewery.  Any  or  all  of 
the  different  parts  constituting  the  plant  could  be  supplied, 
and  hence,  on  tbis  theory,  all  the  machinery  might  be  removed 
ftnd  no  irreparable  injury  be  done  to  the  plant  or  to  the  owner. 
The  some  logic  would  permit  tbe  destruction  of  any  building 
or  manufactory  by  force,  as  restitution  would  prevent  irrepar- 
able injury.  Removing  a  constituent  and  necessary  part  of  the 
plant  prevents  its  operation  and  results  in  a  loss  of  the  busincsf. 
compensation  for  which  would  be  determinable  solely  by  conjec- 
ture. In  one  sense  tins  may  not  be  irreparable  injury,  but  in 
the  legal  sense  it  ivS,  and  will  authorize  the  interference  of  a 
chancellor.  Equity  will  interfere  when  the  injury  threatened 
would  occasion  damages,  estimable  only  by  conjecture  and  not 
by  any  accurate  standard:  Commonwealth  v.  Pittsburg  etc. 
R.  R.  Co.,  24  Va.  St.  159,  62  Am.  Dec.  372;  or  would  be  ruin- 
ous to  the  property  in  the  manner  in  which  it  has  l)cen  enjoyed, 
and  would  permanently  impair  its  future  enjoyment:  Jerome 
V.  Ross,  7  Johns.  Ch,  315,  11  Am.  Dec.  484;  Echelkamp  v. 
Bchrader,  45  Mo.  505;  Mayor  etc.  of  Frederick  v.  Groshon,  30 
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Md.  436,  96  Am.  Dec.  591;  Eyan  v.  Brown,  18  Mich.  196,  100 
Am.  Dec.  154. 

We  have  discussed  the  controlling  questions  in  the  case,  and 
our  conclusion  is  that  the  plaintiff  is  entitled  to  the  relief  he 
•seeks  in  this  suit.  The  trial  court  had  jurisdiction,  and  was 
invested  with  ample  power  to  determine  and  enforce  the  rights 
■of  the  parties.  The  refrigerator  plant  being  a  constituent  part 
^^  of  and  necessary  to  the  operation  of  the  brewery,  is  unques- 
tionably subject  to  the  mortgage  now  held  by  the  plaintiff,  and 
its  removal  by  the  defendants  would  result  in  irreparable  injury 
which  could  not  be  adequately  compensated  in  damages.  It, 
therefore,  follows  that  the  prayer  of  the  plaintiff's  bill  should 
liave  been  allowed. 

The  decree  is  reversed,  the  bill  is  reinstated,  and  the  court  be- 
low is  directed  to  issue  the  injunction  in  accordance  with  the 
prayer  of  the  bill,  the  costs  to  be  paid  by  the  York  Manufactur- 
ing Company,  the  appellee. 


A  Suit  in  Equity  may  be  maintained,  and  remedies  granted  which 
affect  and  operate  upon  the  person  of  the  defendant,  and  not  npon 
the  subject  matter  w'hen  it  is  situated  in  another  country  or  state, 
"but  the  parties  are  within  the  jurisdiction  of  the  court,  although 
such  subject  matter  is  referred  to  in  the  decree,  and  the  defendant 
is  ordered  to  do,  or  refrain  from  doing,  certain  acts  toward  it,  and 
is  thus  ultimately,  but  indirectly,  affected  by  the  relief  granted: 
Allen  V.  Buchanan,  97  Ala.  399,  38  Am.  St.  Eep.  187,  11  South.  777; 
Hawkins  v.  Ireland,  64  Minn.  399,  58  Am.  St.  Eep.  534,  67  N.  W.  73; 
Hayden  v.  Yale,  45  La.  Ann.  362,  40  Am.  St.  Eep.  232,  12  South.  633; 
Taught  V.  Meador,  99  Va,  569,  86  Am.  St.  Eep.  908,  39  S.  E.  225; 
•monographic  note  to  Newton  v.  Bronson,  67  Am.  Dec.  95-101. 

Irreparahle  Injury,  within  the  meaning  of  the  law  of  injunctions, 
IS  considered  in  the  monographic  nofte  to  Dudley  v.  Hurst,  1  Am.  St. 
Eep.  374,  379;  Deegan  v.  Neville,  127  Ala.  471,  85  Am.  St.  Eep.  137, 
29  South.  173. 

The  Effect  of  Conditional  Sales  as  against  subsequent  bona  fide  pur- 
chasers of  the  vendee    is  considered  in  Triplett  v.  Mansur  etc.  Co., 
'68  Ark.  230,  57  S.  W.  261,  82  Am.  St.  Eep.  284,  and  cases  cited  in        ; 
tthe  cross-reference  note  thereto. 
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KINTER   V.   PENNSYLVANIA   RAILROAD   COMPANY. 

[204  Pa.  St.  497,  54  Atl.  276.] 

NEGLIGENCE  is  the  Absence  of  Care  Under  the  Circum- 
stances. The  more  imminent  the  danger  the  greater  the  care  should 
he  exercised  in  its  presence,     (p.  796.) 

NEGLIGENCE— Railways— Stop,  Look,  Listen.— One  about  to 
«ro3s  a  railway  track  with  a  team  must  stop,  look,  and  listen  at 
a  place  where  he  can  have  a  view  of  the  tracks  which  will  enable 
him  to  see  approaching  trains,  and  must,  if  necessary,  get  out  and 
lead  his  horses.  Failing  to  do  so,  he  is  guilty  of  contributory  negli- 
gence, and  cannot  recover  if,  because  of  such  failure,  he  is  injured. 
<p.  797.) 

Action  of  trespass  to  recover  for  the  death  of  plaintiff's  hus- 
band, in  which  a  judgment  of  nonsuit  was  granted,  and  the 
plaintiff  appealed. 

Joseph  A.  Langfitt,  H.  W.  Mcintosh  and  S.  J.  Telford,  for 
the  appellant. 

M.  W.  Acheson,  Jr.,  Thomas  Patterson  and  James  R.  Ster- 
rett,  for  the  appellee. 

'^^^  BROWN,  J,  Tlie  deceased  was  killed  at  a  most  danger- 
ous railroad  crossing  in  the  borough  of  Wilkinsburg.  The 
train  that  struck  him  was  coming  from  the  east.  He  ap- 
proached the  crossing  on  South  avenue,  and  to  his  left — the  di- 
rection from  which  the  train  was  coming — the  street  makes  an 
acute  angle  with  the  railroad,  on  which  there  were  five  tracks. 
In  this  angle  there  was  a  plumbing  shop,  which  obstructed  the 
view  of  the  railroad.  It  was  eight  feet  and  ten  inches  from 
the  first  rail.  The  through  passenger  train,  which  collided  with 
the  deceased,  was  rapidly  approaching  on  the  first  track.  When 
about  three  hundred  and  fifty  feet  from  South  avenue  it  crossed 
over  on  a  switch  to  the  middle,  or  third,  track,  on  which  it  ran 
into  the  team.  In  the  direction  from  which  the  train  came 
there  was  a  straight  stretch  of  over  half  a  mile  from  the  cross- 
ing, but  there  was  no  point  nearer  than  five  feet  from  the  first 
rail  where  there  could  be  a  view  of  it.  Kinter  was  driving  a 
two-horse  wagon  loaded  with  coal.  He  was  sitting  about  in  the 
middle  of  it,  and  a  tnan  named  Musser,  who  was  to  put  tbe  coal 
away,  was  on  the  rear  end.  There  was  no  view  of  the  tracks 
to  their  left  as  they  approached  them.  When  tbe  heads  of  the 
horses  were  at  the  first  rail  of  the  track  nearest  to  him  Kinter 
stopped  them.     From  their  positions  on  the  wagon,  with  the 


796  American  State  Eeports^  "Vol.  93.  [Penn. 

plumbing-house  alongside  of  them  and  cutting  off  the  view  to 
the  left,  neither  man  could  see  the  coming  train,  and  their  view 
of  the  track  on  which  it  was  rapidly  coming  was  for  but  two 
hundred  and  forty  feet.  They  could  not  even  see  Wilkinsburg 
station,  barely  a  square  away;  but  there  was  a  point  beyond  the 
house,  five  feet  from  the  track,  from  which  the  deceased  could 
liave  seen  the  danger.  Neither  he  nor  the  man  with  him  went 
forward  to  look  from  this,  the  only  point  from  which  they 
could  see  what  was  coming  upon  them,  and,  in  an  unguarded 
moment,  the  driver  started  his  team  and  drove  on  to  his  death. 
As  soon  as  he  passed  the  plumbing-house,  Musser  jumped  and 
his  life  *^®  was  saved ;  but  it  was  too  late  for  Kinter  to  escape 
from  the  deadly  peril.  "With  these  facts  developed,  the  court 
below  entered  a  judgment  of  nonsuit  on  the  ground  of  the 
contributory  negligence  of  the  deceased. 

Negligence  is  the  absence  of  care  under  the  circumstances. 
The  more  imminent  the  danger,  the  greater  should  be  the  care 
exercised  in  the  presence  of  it.  The  rule  upon  one  about  to 
cross  the  tracks  of  a  railroad  is  that  he  must  stop,  look  and  lis- 
ten. Some  crossings  are  much  more  dangerous  than  others,  and 
many  of  them  in  towns,  with  views  on  either  side  obstructed  by 
buildings,  are,  as  in  the  present  case,  notoriously  so.  Eailroad 
companies  may  be  regardless  of  their  duty  in  protecting  the 
public  from  the  constant  danger  that  besets  them  at  such  cross- 
ings, but  tbe  man  who  drives  over  them  is  not,  on  that  account, 
relieved  from  the  duty  of  exercising  care  himself.  On  the  con- 
trary, the  very  highest  degree  of  it  is  wisely  required  of  him; 
and  there  could  be  no  better  illustration  than  that  given  by  the 
present  case  of  the  wisdom  of  the  rule,  that  if  one  approaches 
a  railroad  in  a  vehicle,  and  cannot,  from  his  seat  in  it,  have  a 
view  of  the  tracks,  he  must  get  down  from  it  and  walk  to 
where  he  can.  The  observance  of  this  rule  by  Kinter  would 
manifestly  have  saved  his  life.  Our  enforcement  of  it  may  save 
many  others;  departure  from  it  would  send  many  victims  into 
these  death  traps. 

The  duty  of  Kinter  was  to  stop  and  look  and  listen  at  a 
place  where  he  could  have  a  view  of  the  tracks  which  would 
enable  him  to  see  the  approaching  train:  Central  E.  E.  Co. 
V.  Feller,  84  Pa.  St.  226 ;  Ely  v.  Pittsburg  etc.  Ey.  Co.,  158  Pa. 
St.  233,  27  Atl.  970.  He  did  not  stop  at  such  a  point,  and, 
concededly  not  having  been  able  to  see  where  he  did  stop,  it 
was  for  the  court  to  say  that  he  had  not  observed  the  rule 
requiring  him  to  look.    "Where  there  is  a  doubt  as  to  the  proper 
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place  to  stop,  look  and  listen,  as  a  general  rule  such  question 
will  be  referred  to  the  jury.  But  where  there  is  no  such  doubt , 
where  the  deceased  stopped  at  a  point  where  he  could  not  see, 
it  is  for  the  court  to  determine  whether  it  was  a  proper  place" : 
IJrias  V.  Pennsylvania  R.  R.  Co.,  153  Pa.  St.  326,  25  Atl.  566. 

Wlien  it  must  have  been  manifest  to  the  deceased  as  he  ap- 
proached the  tracks  that  he  could  not  have  a  view  to  his  left,  he 
might  have  protected  himself  by  exercising  ordinary  prudence. 
*®^  Instead  of  driving  his  horses  on  until  their  feet  nearly 
touched  the  first  rail  of  the  tracks  and  then  stopping  and  trying 
to  look  from  his  seat  in  the  wagon,  where  he  could  not  see  the 
danger  that  was  almost  upon  him,  he  ought,  as  a  prudent  man, 
to  have  stopped  further  back,  got  down  from  his  wagon,  walked 
forward  beyond  the  obstruction  and  looked.  That  this  was  his 
<luty  is  clear  from  the  standpoint  of  prudence  and  proper  care; 
and  that  we  have  so  repeatedly  declared  is  not  uncertain.  His 
failure  to  observe  this  duty  cost  him  his  life,  and  has  left  his 
widow  and  children  without  remedy  for  the  serious  consequences 
which  may  have  resulted  from  the  defendant's  negligence. 

In  Pennsylvania  R.  R.  Co.  v.  Beale,  73  Pa.  St.  504,  13  Am. 
Eep.  753,  where,  as  here,  there  was  an  obstruction  to  the  view 
of  the  railroad,  we  held  that,  if  one  driving  and  about  to  cross 
a  track  cannot  have  a  view  of  it  by  looking  out  from  his  vehicle, 
it  is  his  duty  to  get  out,  if  necessary,  and  lead  his  horse  and 
wagon.  This  principle  has  been  uniformly  recognized  in  later 
cases.  It  was  reaffirmed  the  same  year,  in  Pennsylvania  R. 
11.  Co.  V.  Ackerman,  74  Pa.  St.  265,  by  the  same  member  of 
this  court  that  had  announced  it.  In  Ellis  v.  Lake  Shore 
etc.  R.  R.  Co.,  138  Pa.  St.  506,  21  Am.  St.  Rep.  914,  21  Atl. 
140,  attention  is  called  to  the  rule  "that  it  is  the  duty  of 'a  trav- 
eler, when  about  to  cross  a  railroad,  if  he  cannot  see  the  track,  to 
stop,  look  and  listen,  and,  if  necessary,  to  get  out  and  lead  his 
horse";  and  in  Lehigh  Valley  R.  R.  Co.  v.  Brandtmaier,  113  Pa. 
St.  610,  6  Atl.  238,  we  held :  "It  was  the  duty  of  the  plaintiff  be- 
fore crossing  to  stop,  look  and  listen  for  the  approach  of  trains ; 
it  was  his  duty  to  do  so  immediately  before  crossing,  and,  as  the 
learned  court  instructed  the  jury,  *if  he  could  not  see  up  and 
^.own  the  track  from  any  point  upon  the  road  before  reaching 
the  rails,  it  was  his  duty  to  go  upon  the  track  itself,  and  look 
and  listen  before  attempting  to  drive  his  team  across.' "  The 
<;ase  before  us  calls  for  the  application  of  this  rule,  and  it  must 
be  enforced.  That  Kinter  passed  safely  over  the  first  track 
and  was  struck  on  the  third  can  make  no  difference  in  the  ap- 
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plication  of  the  rule,  for,  if  he  had  observed  it,  he  would  have 
seen  not  only  the  train  coming  toward  him  on  the  first  track, 
hut  the  switches  as  well,  leading  to  the  other  tracks,  over  which 
the  train  in  its  regular  course  might  go,  and,  as  a  matter  of  fact, 
did. 

Judgment  affirmed. 


One  About  to  Cross  a  Railroad  track  must  look  and  listen,  and  if 
there  are  any  diflSculties  in  the  way  of  his  seeing  and  hearing,  must 
stop.  If,  by  acting  in  accordance  with  such  duty,  he  could  have  dis- 
covered the  approach  of  a  train,  he  is  guilty  of  negligence  contrib- 
uting to  any  injury  received  from  a  failure  to  perform  such  duty: 
Weller  v.  Chicago  etc.  R.  R.  Co.,  164  Mo.  180,  64  S.  W.  141,  86  Am. 
St.  Rep,  592,  and  cases  cited  in  the  cross-reference  note  thereto; 
Day  V.  Boston  etc.  R.  R.  Co.,  96  Me.  207,  52  Atl.  771,  90  Am.  iSt. 
Rep.  335,  and  cases  cited  in  the  cross-reference  note  thereto. 


HEREON  V.  PITTSBITEG. 

[204  Pa.  St.  509,  54  Atl.  311.] 

MUNICflPAL  CORPORATIONS  Using  Highly  Dangerous 
Agents  must  exercise  care  commensurate  with  the  danger  to  prevent 
injury  to  persons  and  property,  and  the  fact  that  the  agent  is  used 
and  supervised  by  the  police  does  not  excuse  negligence  in  such  use. 
(p.  799.) 

NEGLIGENCE— Notice  of  Danger  and  Probable  Injury.— 
Where  a  police-call  wire  breaks,  and,  though  not  in  itself  danger- 
ous, it  is  naked  and  strung  on  poles  close  to  other  wires  carrying 
strong  and  dangerous  currents  of  electricity,  such  break  is  notice 
that  the  wire  may  become  dangerous,  and  imposes  on  the  city  the 
duty  of  examination,     (p.  799.) 

NEGLIGENCE— Contributory— When  a  Question  for  the  Jury. 
Whether  a  father  who,  seeing  on  the  sidewalk  a  wire,  avoids  step- 
ping on  it,  apprehending  that  it  may  be  dangerous,  should  have  re- 
turned to  his  house  close  by  and  warned  his  son,  is  a  question  for 
the  jury  in  an  action  brought  by  the  father  and  son  to  recover  be- 
cause of  injuries  received  by  the  latter  by  coming  in  contact  with 
Buch  wire,  and  cannot  be  declared  to  be  contributory  negligence  by 
the  court  as  a  matter  of  law.     (p.  800.) 

Action  by  Vincent  Herron  and  his  father,  Hugh  Herron,  to 
recover  damages  for  injuries  received  by  the  boy  when  about 
Beven  years  of  age  by  coming  in  contact  with  a  dangerous  cur- 
rent of  electricity.  The  wire  broke  at  about  8  o'clock  in  the 
morning,  at  which  hour  the  father  saw  it,  on  his  way  to  his 
work,  and  carefully  avoided  it;  but  though  he  knew  his  son 
■would  soon  pass  the  same  way,  did  not  return  to  warn  him. 
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During  the  progress  of  the  trial  evidence  was  received  tending 
to  prove  that  the  police  knew  of  the  break  Avithin  an  hoiir  after 
it  happened.  Against  the  objections  of  defendant,  the  court 
admitted  in  evidence  ordinances  of  the  city,  and  rules  of  the 
police  department  concerning  the  inspection  and  use  of  such 
wires.  Verdict  and  judgment  in  favor  of  the  father  for  eight 
hundred  and  sixty-four  dollars,  and  of  the  son  for  six  thou- 
sand three  hundred  and  sixty-four  dollars. 

W.  A.  Blakeley  and  Thomas  D.  Carnahan,  for  the  appellant- 
Joseph  Howley  and  W.  A.  Hudson,  for  the  appellee. 

^13  MITCHELL,  J.  It  is  the  duty  of  all  parties  using  a 
highly  dangerous  agent  to  use  care  commensurate  with  the 
danger,  in  order  to  prevent  injury  to  persons  or  property  ex- 
posed to  its  influence :  Fitzgerald  v.  Edison  Electric  Illuminat- 
ing Co.,  200  Pa.  St.  540,  86  Am.  St.  Eep.  732,  50  Atl.  161. 
Cities  are  not  excepted  from  the  rule,  and  the  fact  that  the 
agent  is  used  or  supervised  under  the  police  power  does  not 
oxcuso  negligence  in  such  use:  Mooney  v.  Luzerne  Borough^ 
186  Pa.  St.  161,  40  Atl.  311.  The  cases  deciding  that  mun- 
ici])al  corporations  are  not  liable  for  errors  of  judgment  or 
discretion    rest  on  entirely  different  principles. 

The  wire  in  this  case  was  a  police  call  wire,  and  broke  as 
early  as  8  o'clock  in  the  morning.  The  fact  of  the  break  wais 
known  to  the  police  officials  presumably  at  or  near  that  time, 
and,  according  to  the  evidence,  certainly  as  early  as  9  o'clock. 
The  Avire  was  very  lightly  charged  and  not  in  itself  dangorou.-?, 
but  it  wa?  a  naked  wire  and  strung  on  poles  in  close  proximity 
to  other  wires,  some  of  which  carried  strong  and  dangerous 
currents  of  electricity.  The  fact  of  the  break,  therefore,  was 
notice  that  it  might  become  dangerous,  and  imposed  the  duty 
of  examination.  Whether  that  duty  was  properly  met  under 
all  the  circumstances,  the  lapse  of  time,  the  condition  and  pop- 
ulation of  the  neighborhood,  the  urgency  of  the  possible  danger, 
etc.,  was  a  question  for  the  jnry. 

The  evidence  as  to  the  ordinance,  police  regulations,  etc., 
though  not  important,  was  not  incompetent.  It  merely  tended 
to  make  more  clear  and  definite  the  responsibility  for  due  care 
which  existed  outside  of  them. 

The  father  saw  the  wire  on  the  pavement  as  he  went  to  work 
in  the  morning,  and  knew  that  his  son  would  shortly  pass  the- 
same  place  on  his  way  to  school.     He  testified  that  he  avoided 
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stepping  on  the  wire,  though  he  did  not  know  whether  it  was 
<langerou8  or  not.  This  was  the  act.  of  a  prudent  man. 
Whether  he  ought  further  to  have  returned  to  his  house  which 
was  close  °**  at  hand,  to*  warn  his  son,  was  not  so  clear  a  duty 
that  the  court  could  declare  it  as  a  matter  of  law.  It  was 
a  question  of  reasonable  prudence  or  contributory  negligence 
which  was  properly  left  to  the  jury. 

Judgment  affirmed. 


Electrical  Companies  are  held  to  a  high,  if  not  the  highest,  degree 
of  care  to  prevent  injuries  to  persona  coming  in  contact  with  their 
wires:  Mitchell  v.  Eaieigh  Electric  Co.,  129  N.  C.  166,  39  S.  E.  801, 
85  Am,  St.  Rep.  735,  and  cases  cited  in  the  cross-reference  note 
thereto;  Fitzgerald  v.  Edison  Electric  etc.  Co.,  200  Pa.  St.  540,  50 
Atl.  161,  86  Am.  St.  Rep.  732,  and  cases  cited  in  the  cross-reference 
note  thereto.  It  has  been  held  that  when  a  wire  falls  from  its 
place,  and  comes  in  contact  with  a  man  in  the  street,  killing  him,  a 
prima  facie  case  of  negligence  is  raised:  Snyder  v.  Wheeling  Elec- 
trical Co.,  43  W.  Va.  661,  64  Am.  St.  Rep.  922,  28  S.  B.  733. 

Municipal  Corporations  are  liable  for  injuries  due  to  their  negli- 
gence, unless  incidental  to  the  performance  of  governmental  duty: 
Judd  V.  Hartford,  72  Conn.  350,  77  Am.  St.  Rep.  312,  44  Atl.  510; 
Williams  v.  Town  of  Greenville,  130  N.  C.  93,  89  Am.  St.  Rep.  860, 
40  S.  E.  977;  Beall  v.  Seattle,  28  Wash.  593,  92  Am.  St.  Rep.  892, 
■69  Pac.  12. 


LINN"  V.'  DUQUESNE  BOEOTTGH. 

[204  Pa.  St.  551,  54  Atl.  341.] 
DAMAGES  for  Humiliation  and  Regret. — In  an  action  by  a 
■married  woman  to  recover  for  personal  m.^uries  which  to  some  ex- 
tent impaired  the  use  of  her  hands,  an  instruction  which  permits 
the  jury  to  consider,  in  addition  to  physical  and  mental  suffering 
caused  by  the  injury  and  tTie  disability  resulting  from  it,  the  hu- 
miliation and  regret  she  may  have  felt  because  of  her  inability  to 
attend  to  her  household  duties  and  to  perform  services  she  had  be- 
•fore  performed  for  her  husband,  is  erroneous,     (p.  803.) 

Trespass  for  personal  injuries.  Judgment  and  verdict  for 
the  plaintiff  for  two  thousand  dollars,  from  which  the  defend- 
ant appealed. 

J.  S.  Ferguson,  E.  G.  Ferguson  and  Fred  W.  Scott,  for  the 
.appellant. 

R.  H.  Jackson  and  J.  R.  McQuaide,  for  the  appellee. 
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*"^  FELL,  J.  The  plaintiff,  a  married  woman,  fell  into 
an  unguarded  opening  in  a  street,  and  fractured  both  wrists. 
ITie  permanent  injury  caused  by  the  fall  was  to  her  hands,  the 
use  of  which  was  to  some  extent  impaired.  The  instruction  on 
the  measure  of  damages  allowed  the  jury  to  consider,  in  addi- 
tion to  the  physical  and  mental  suffering  caused  by  the  injury 
and  the  permanent  disability  resulting  from  it,  the  humiliation 
and  regret  that  the  plaintiff  might  thereafter  feel  because  of 
her  inability  to  attend  to  her  household  duties,  and  to  perform 
the  services  she  had  before  performed  for  her  husband.  The 
flatter  part  of  the  instruction  is  assigned  as  error. 

Mental  suffering  has  not  generally  been  recognized  as  an 
element  of  damages  for  which  compensation  can  be  allowed, 
unless  it  is  directly  connected  with  a  physical  injury  or  is  the 
direct  and  natural  result  of  a  wanton  and  intentional  wrong. 
Where  a  claim  is  for  mental  suffering  that  grows  out  of  or  is 
connected  with  a  physical  injury,  however  slight,  there  is  some 
basis  for  determining  its  genuineness  and  the  extent  to  which 
it  affects  the  claimant.  But  as  the  basis  of  an  independent 
action,  mental  suffering  presents  no  feature  by  which  a  court 
or  jury  can  determine  either  its  existence  or  its  extent,  and 
claims  founded  on  it  have  generally  been  regarded  as  too  uncer- 
tain and  speculative  for  consideration.  In  Ewing  v.  Pittsburg 
etc.  «^«4  Ky.  Co.,  147  Pa.  St.  40,  30  Am.  St.  Eep.  709,  23  Atl. 
340,  it  was  held  that  fear  and  nervous  excitement  and  distress 
caused  by  a  collision  of  cars  on  a  railroad,  producing  mental 
and  physical  pain  and  suffering  and  permanent  disability,  but 
unaccompanied  by  any  injury  to  the  person,  afforded  no  ground 
of  action.  In  Wyman  v.  Leavitt,  71  Me.  227,  36  Am.  Rep.  303, 
recovery  was  denied  for  fright  and  anxiety  caused  by  appre- 
hension of  personal  injury .  In  Spade  v.  Lynn  etc.  R.  R.  Co., 
168  Mass.  285,  60  Am.  St.  Rep.  393,  47  N.  E.  88,  it  was  held 
that  there  could  be  no  recovery  for  fright  and  mental  suffering 
nor  for  bodily  injury  resulting  solely  from  mental  distress.  In 
the  last-named  case,  on  a  review  of  the  authorities  on  the  subject, 
the  exemption  from  liability  is  based  not  on  the  ground  that 
fright  and  anxiety  do  not  constitute  actual  injury,  or  that  mental 
and  physical  effects  may  not  be  directly  traceable  as  a  conse- 
quence of  unintentional  negligence,  but  on  the  ground  tliat  in 
practice  it  is  impossible  to  administer  any  other  rule  without 
opening  a  wide  door  to  unjust  claims  which  cannot  satisfac- 
torily be  met.  Exceptinsr  cases  in  some  jurisdictions  where 
recoveries  have  been  had  for  the  failure  to  deliver  telegrams 
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announcing  illness  or  death,  or  other  matters  of  personal  con- 
cern, but  not  of  pecuniary  importance,  the  instances  are  very 
few  in  which  an  independent  action  has  been  sustained  for 
mental  suffering  alone.  The  decided  trend  of  decision  both  in 
this  country  and  in  England  is  against  the  maintenance  of 
such  an  action,  or  the  allowance  for  mental  suffering  as  an 
dement  of  damages  when  distinct  from  physical  injury. 

The  cases  in  which  mental  suffering  has  been  considered  as 
an  element  of  damages  are  those  in  which  the  suffering  was 
caused  by  the  sense  of  peril  at  the  time  of  the  physical  injury, 
or  was  incident  to  the  physical  pain,  and  formed  a  part  of  the 
actual  injury.  Pennsylvania  etc.  Canal  Co.  v.  Graham,  63  Pa. 
St.  290,  3  Am.  Rep.  549,  and  Scott  Township  v.  Montgomery, 
95  Pa.  St.  444,  are  instances  of  such  cases  in  this  state.  In 
Chicago  etc.  Ry.  Co.  v.  Caulfield,  93  Fed.  396,  27  U.  S.  App. 
858,  an  action  by  a  boy  for  injuries,  it  was  said  that  the  in- 
rtruction  that  the  jury  in  assessing  damages  might  consider 
his  mental  suffering  because  of  his  crippled  condition  was 
erroneous.  In  Bovee  v.  Danville,  53  Vt.  183,  and  in  Augusta 
etc.  R.  R.  Co.  »55  y^  Eandall,  85  Ga.  297,  11  S.  E.  706,  it  was 
held  that  mental  suffering  because  of  disappointed  hopes  caused 
by  the  premature  birth  of  a  child  as  a  result  of  an  injury  was 
not  a  subject  of  compensation.  In  Chicago  etc.  R.  R.  Co.  v. 
Hines,  45  111.  App.  299,  the  plaintiff's  sorrow  because  of  his 
crippled  condition  was  rejected  as  an  element  of  damage.  In 
the  opinion  in  this  case  it  was  said :  "While  in  this  state  it  is 
a  well-settled  rule  of  law  that  damages  may  be  allowed  in  cases 
like  this  for  the  pain  and  anguish  of  mind  caused  by  the  per- 
sonal injury,  yet  we  are  not  aware  of  any  case  holding  that 
anguish  of  mind,  wholly  sentimental,  arising  from  a  contem- 
plation of  a  disfigurement  of  person,  can  be  considered  for  the 
purpose  of  swelling  such  damages.  The  words  'pain  and 
anguish  of  mind'  are  used  in  a  popular  sense  to  denote  such  as 
may  arise  from  any  cause,  and  are  not  necessarily  restricted 
to  that  arising  from  personal  injury.  But  the  legal  meaning 
of  such  words  found  in  the  reports  of  decided  cases  in  this 
state,  as  will  plainly  appear  from  their  reading,  confines  such 
meaning  of  the  words  to  such  pain  and  anguish  of  mind  as 
occur  necessarily  and  spontaneously  from  any  injury  of,  or 
Ehock  to,  the  nerves  of  sensation,  or  such  pain  and  anguish  as 
remain  during  the  continuance  of  the  original  and  exciting 
cause  and  arising  therefrom.  But  where  the  injury  only  comes 
about  by  reflection  or  contemplation,  then,  in  the  legal  sense,  it 
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is  not  caused  by  the  injury,  but  arises  from  and  is  produced 
Ly  f\  combination  of  causes  other  tlian  the  injury." 

The  first  part  of  the  instruction  on  the  measure  of  damages 
allowed  a  recovery  for  permanent  disability  resulting  from  the 
injury  and  for  the  mental  suffering  that  was  a  natural  incident 
of  the  physical  pain  and  inseparable  from  it.     This  was  as  far 
as  the  instruction  should  have  gone.     The  objections  to  mak- 
ing mental  suffering  the  sole  ground  of  recovery  apply  witn 
equal  force  to  allowing  it  as  an  element  of  damages  when  it  is 
not  a  part  of  the  actual  injury,  but  arises  afterward  from  re- 
gret, disappointment  or  anxiety.     There  are  the  same  oppor^- 
tunities  for  establishing  fanciful  or  fraudulent  claims  by  testi- 
mony which  it  is  impossible  to  contradict  or  impeach,  and  the 
injustice  of  holding  a  defendant  responsible  for  the  unforeseen  • 
consequences  ^^^  of  mere  neglect  is  as  great  in  one  case  as  the- 
other.     The  distress  of  mind  occasioned  by  regret  and  disap- 
pointment and  arising  after  the  injury  was  not  an  element  of 
damage  to  be  considered  by  the  jury.     The  assignment  relating 
to  the  instruction  on  this  subject  is  sustained,  and  the  judg- 
ment is  reversed  with  a  venire  facias  de  novo. 


The  numiliation  Suffered  by  one  through  the  wrongful  act  of  an- 
other is  a  proper  element  of  damages:  Cleveland  etc.  Ry.  Co.  v. 
Kinsley,  27  Ind.  App.  135,  87  Am.  St.  Rep.  245,  60  N.  E.  169.  Dis- 
figurement or  mutilation  of  person  may  be  considered  in  personal  in- 
jury cases:  Newbury  v.  Getchel  etc.  Mfg.  Co.,  100  Iowa,  441,  62 
Am.  St.  Rep.  582,  69  N.  W.  743;  Western  etc.  R.  R.  Co.  v.  Young, 
81  Ga.  397,  12  Am.  St.  Rep.  320,  7  S.  E.  912;  Heddlea  v.  Chicago  etc. 
Ey.  Co.,  77  Wis.  228,  20  Am.  St.  Rep.  106,  46  N.  W.  115. 


CASES 

IN  THB 

SUPREME   COUET 


or 

TEXAS. 


LIPSCOMB  V.  HOUSTON  AXD  TEXAS  CENTRAL  KAIL- 
WAY  COMPANY. 

[95  Tex.  5,  64  S.  W.  923.] 

CABBIEBS— Express  Companies— Liability  of  for  the  Deatb 
of  a  Human  Being. — A  statute  creating  a  cause  of  action  when  death 
is  due  to  the  negligence  of  the  proprietor,  owner,  charterer,  or  hirer 
of  a  steamboat,  stagecoach,  or  other  vehicle  for  the  conveyance  of 
goods  or  passengers,  or  by  the  negligence  of  their  servants  or  agents, 
does  not  apply  to  express  companies  carrying  goods  upon  or  in  cars 
furnished  by  a  railway  company,     (pp.  808,  809.) 

DEATH  of  Himian  Being— Statute  Creating  Ltability  for— 
Construction  of. — An  action  commenced  under  a  statute  creating  a 
cause  of  action  for  the  death  of  a  human  being  must  stand  or  fall 
by  the  terms  of  the  statute,  which  cannot  be  extended  to  a  cause 
omitted  from  its  provisions,     (p.  809.) 

MASTEB  AND  SEBVANT— Test  of  Master's  Liability.— The 
rule  of  respondeat  superior  does  not  make  the  master's  liability  de- 
pend upon  the  question  whether  the  injury  inflicted  by  the  servant 
was  willful  and  intentional  or  unintentional,  but  upon  the  question 
whether  the  servant,  when  he  did  the  wrong,  acted  in  the  prosecu- 
tion of  his  master's  business,  and  within  the  scope  of  his  authority. 
(pp.  809,  810.) 

NEGLIGENCE— Master  and  Servant.— If  a  servant  does  not 
exercise  due  care  in  executing  the  instruction  or  rendering  the  ser- 
vice, he  is  guilty  of  negligence  for  which  his  master  is  answerable, 
(p.  810.) 

RAILWAY  COEPOBATIONS— Liability  of  for  the  Killing  of 
a  Person  Supposed  to  be  a  Burglar. — If  a  person  is  instructed  to 
watch  a  station  and  catch  burglars,  this  involves  the  exercise  of  a 
discretion  to  distinguish  burglars  from  innocent  persons,  and,  in  mak- 
ing an  arrest,  to  determine  the  degree  of  force  called  for  by  the 
circumstances.  If,  through  want  of  proper  care,  he  mistakes  an  in- 
nocent man  for  a  burglar,  and  uses  a  degree  of  force  not  justified 
by  the  situation,  his  act  may  be  deemed  a  negligent  exercise  of  the 
authority  derived  from  the  master,  who  may  be  held  liable  if  such 
innocent  person  is  killed,     (p.  810.) 

(804) 
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MASTER  AND  SERVANT— Power  of  Servant  to  Delegate 
His  Authority.— The  authority  of  an  employ6  of  a  railway  corpora- 
tion to  act  for  it  in  guarding  its  depot  and  property  does  not  in- 
volve the  authority  to  employ  for  it  other  servants  and  substitute 
them  in  hia  place,  and  where  such  authority  is  claimed  to  have  ex- 
isted, it  should  be  proved  as  a  fact.     (pp.  811,  812.) 

RAILWAY  CORPORATIONS— Duty  of  to  Guard  Their  Em- 
ployes from  Danger.— Whether,  when  guards  were  placed  in  a  rail- 
way station  to  catch  and  arrest  burglars,  it  was  the  duty  of  the 
corporation  to  give  such  instructions  to  the  guards  as  would  protect 
other  of  its  servants  against  danger  in  going  to  such  station,  and 
whether  such  other  servants  should  have  been  warned  of  the  pres- 
ence of  such  danger,  are  questions  which  should  be  submitted  to  the 
jury.     (p.  812.) 

RAILWAY  CORPORATIONS— Knowledge  of  Station  Agent— 
When  Imputed  to.— If  a  station  agent  places  guards  in  a  station 
to  watch  for  and  to  catch  and  arrest  burglars,  his  knowledge  that 
they  are  so  placed  and  of  the  purpose  is  the  knowledge  of  the  cor- 
poration, whether  the  guards  are  to  be  deemed  its  servants  or  not. 
(p.  812.) 

EVIDENCE.— The  Opinion  of  a  Witness  Respecting  the  Dit- 
ties of  a  railway  station  agent  is  not  admissible,     (p.  812.) 

EVIDENCE— Powers  of  Railway  Station  Agent. — If  the  duties 
and  authority  of  railway  station  agents  are  largely  evidenced  by 
usage  rather  than  by  express  instructions,  a  witness  may  be  permit- 
ted to  state  what  powers  he  had  known  such  agents  to  habitually 
exercise;  but  it  is  not  competent  for  him  to  deduce  from  what  he 
has  seen  the  possession  of  further  powers,  the  exercise  of  which  he 
has  not  known,     (pp.  812,  813.) 

DAMAGES— Subjects  Too  Remote  for  Consideration.— That 
the  decedent  was  a  member  of  a  church,  and  did  not  use  profane 
language,  is  too  remote  to  be  of  value  in  determining  the  pecuniary 
loss  resulting  from  his  death,     (p.  813.) 

DEATH  OF  HUMAN  BEING— Damages  not  Lessened  by  In- 
surance.— In  an  action  by  a  widow  and  minor  children  for  negli- 
gently causing  the  death  of  the  husband  and  father,  evidence  that 
they  had  received  money  on  a  policy  of  insurance  on  his  life  is  not 
admissible,     (p.  813.) 

Garden  &  Garden  and  M.  M.  Parks,  for  the  plaintiffs  in  error. 

R.  De  Armond  and  W.  J.  J.  Smith,  for  the  defendant  in  er- 
ror. 

**  WILLIAMS,  A.  J.  This  action  was  brought  by  plain- 
tiffs, the  widow  and  minor  children  of  John  Lipscomb,  to  re- 
cover damages  for  the  killing  of  John  Lipscomb  by  persons  al- 
leged to  have  acted  in  such  killing  as  the  servants  of  the  two 
companies.  In  the  district  court,  upon  a  trial  before  a  jury, 
a  verdict  for  the  plaintiffs  against  both  *®  companies  was  di- 
rected, the  only  question  left  to  the  jury  being  as  to  the  amount 
of  the  damages.     Upon  appeal  to  the  court  of  civil  appeals. 
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it  was  held  by  that  court  that  the  express  company  was  not 
shown  to  le  one  of  the  classes  of  persons  made  liable  by  the 
statute  for  a  killing  by  its  servants,  and  that  the  railroad  com- 
pany was  not  made  liable  for  the  killing  in  question  by  its 
servants,  held  to  have  been  an  intentional  and  not  a  negligent 
cne,  without  allegation  and  proof  of  the  unfitness  of  such 
servants;  and  the  judgment  of  the  district  court  was  reversed 
and  the  cause  remanded.  This  writ  of  error  was  granted 
upon  the  allegation  in  the  application  of  the  plaintiffs  that  the 
decision  of  the  court  of  civil  appeals  practically  settled  the 
case  against  them,  and  all  the  questions  raised  on  the  appeal 
are  before  this  court. 

The  evidence  showed  that  Lipscomb  was  shot  at  the  station 
of  the  railroad  company  at  Rice  about  5  o'clock  in  the  morn- 
ing of  October  10,  1899,  by  one  Gatlin,  who  had  been  stationed 
in  the  building  by  one  Moore,  the  station  agent  of  the  railroad 
company  and  the  local  agent,  also,  of  the  express  company, 
to  keep  watch  for  and  catch  burglars.  The  station  had  been 
entered  several  times  and  goods  in  the  possession  of  the  ex- 
press company  had  been  stolen,  and  Moore,  for  several  nights 
before  the  killing  of  Lipscomb,  had  kept  watch  in  the  station 
until  12  or  1  o'clock  and  had  caused  Gatlin  and  one  West  to 
arm  themselves  and  guard  the  station  for  the  remainder  of 
the  night.  His  only  instructions  to  them  were  to  catch  the 
burglars.  Lipscomb  and  Davenport  were  the  engineer  and  fire- 
man, respectively,  upon  a  freight  train  of  the  railroad  company 
which  was  traveling  northward  through  Eice  to  Ennis.  At  a 
point  south  of  Rice  the  boiler  became  so  impaired  as  to  render  it 
impracticable  to  carry  the  train  through,  and,  upon  telegraphic 
orders  from  headquarters  at  Ennis,  those  in  charge  of  it  left  the 
cars  composing  the  train  at  one  of  the  stations  and  proceeded 
northward  with  only  the  engine  and  caboose.  When  Rice  was 
reached,  the  boiler  had  failed  so  that  it  was  impossible  to  carry  it 
farther,  and  the  engine  and  caboose  were  carried  past  the  station 
and  backed  into  the  switch  north  of  it.  The  engineer  and  fireman 
then  went  together  to  the  station  to  report  the  condition  and 
get  orders,  which,  according  to  some  of  the  evidence,  was  in 
the  line  of  their  duty.  Finding  the  doors  of  the  waiting  room 
locked,  they  went  to  the  window  and  made  a  noise  which 
awakened  Gatlin,  who,  with  West,  was  asleep  in  the  room,  and 
he,  mistaking  them  for  burglars,  fired  his  gun  at  Lipscomb, 
whom  he  saw  at  the  window,  and  inflicted  the  wounds  from 
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which  he  died.  The  acts  and  appearance  of  Lipscomb  and 
Davenport  immediately  preceding  the  shooting  are  told  in  de- 
tail by  the  witnesses  with  some  differences,  the  purpose  on  the 
one  hand  being  to  show  that  there  was  nothing  to  occasion 
Gatlin's  mistake,  and,  on  the  other  hand,  to  show  that  the 
appearance  and  movements  of  the  parties  were  such  as  to  rea- 
sonably justify  his  belief  that  they  were  burs^lars  trying  to 
enter  the  depot,  and  that,  just  before  he  fired,  the  party  at 
the  window,  Lipscomb,  was  preparing  to  shoot  him. 

*''  No  notice  had  been  given  to  employes  of  the  presence 
of  armed  guards  in  the  station  or  of  any  dangers  to  be  en- 
countered in  approaching  it  at  night.  Some  of  the  evidence 
tends,  however,  to  show  that  Rice  was  not  a  night  office,  that 
the  operator  was  not  expected  to  be  there  at  such  hours  as  that 
at  which  Lipscomb  went  to  it,  that  it  was  the  duty  of  conductors 
to  attend  to  such  matters,  and  that  the  one  in  charge  of  this 
train  did  not  go  to  this  office  because  he  knew  the  operator 
would  not  be  there. 

Moore  was  paid  a  salary  by  the  railroad  company  for  his  ser- 
vices to  it,  and,  as  compensation  for  his  services  to  the  express 
company,  received  a  commission  upon  moneys  taken  in  for  it.' 
While  he  was  the  common  agent  of  the  two  companies,  he  was 
not  employed  by  them  jointly,  but  his  ordinary  duties  to  one 
were  distinct  from  those  due  to  the  other.  Whether  or  not 
he  was  authorized  to  employ  guards  for  such  purposes  as  that 
for  which  he  secured  the  services  of  Gatlin  and  West,  and,  if 
so,  whether  he  in  fact  employed  them  in  behalf  of  either  or 
both  of  the  companies  and  of  which  one,  were  disputed  ques- 
tions in  the  trial. 

Iliere  was  the  testimony  of  one  witness,  of  the  admissibility 
of  which  we  shall  treat  further  on,  which  tended  to  show  that 
Moore's  authority  as  station  agent  embraced  that  of  enlisting 
the  aid  of  others  to  guard  and  protect  the  station  and  other 
property  in  his  charge.  Besides  this,  there  was  no  evidence 
which  went  further  than  to  show  that  it  was  Moore's  duty 
and  that  he  had  the  authority,  himself,  to  take  care  of  the 
prop(rty  and  secure  it  against  depredation;  and  there  was 
direct  tcstimoTiy  that  he  and  other  station  agents  were  not  em- 
powered to  employ  extra  help  for  any  purpose  without  the 
permission  of  their  superiors,  which  was  not  obtained  in  this 
instance. 
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Gatlin  had  previously  worked  at  inten^als  about  the  station 
in  handling  freight,  but  was  not  a  regular  employe  for  any 
purpose,  nor  was  West.  They  were  not  hired  by  Moore,  but 
volunteered  their  services  to  aid  him  in  catching  the  burglars. 
Nothing  was  said  between  the  parties  to  indicate  that  they 
were  employed  for  the  one  company  or  the  other,  but  their 
services  were  simply  accepted  by  Moore  in  the  general  way 
stated,  and  he  assisted  them  in  procuring  arms. 

The  evidence  does  not  show  that  any  of  the  cars  used  by  the 
express  company  belonged  to  it  or  that  it  had  hired  or  chartered 
any  of  them,  or  that  it  had  the  exclusive  actual  control  of  any* 
of  them.  The  cars  used  by  it  were  in  the  trains  run  by  the 
railroad  company  and  were  owned,  carried  and  controlled  by 
the  latter  company,  except  that  the  express  company,  under 
contract  with  the  railroad  company,  had  a  particular  car  in 
the  train,  or,  if  its  business  did  not  require  a  whole  car,  a 
portion  of  one,  provided  for  its  use,  to  be  occupied  by  its  agent 
with  the  matter  carried  by  it.  There  was  no  pleading  or  evi- 
dence that  this  company  owned  or  had  chartered  or  hired  any 
other  vehicle.  Under  the  contract,  the  express  company  also 
had  the  right  to  receive  and  store  its  ^®  goods  in  the  depot 
building  and  to  have  its  agent  transact  its  business  there  so 
as  not  to  interfere  with  the  business  of  the  railroad  company. 

We  are  of  the  opinion  that  the  court  of  civil  appeals  properly 
held  that  the  pleading  and  evidence  failed  to  show  that  the 
express  company  was  liable,  for  the  reason  that  it  is  not  made 
to  appear  that  such  company  comes  within  the  provisions  of 
the  statute  giving  actions  for  injuries  resulting  in  death:  Rev. 
Stats.,  art.  3017. 

The  first  subdivision  of  the  article  referred  to  gives  such  an 
action  "when  the  death  is  caused  by  the  negligence  or  care- 
lessness of  the  proprietor,  owner,  charterer  or  hirer  of  any  rail- 
road, steamboat,  stagecoach,  or  other  vehicle  for  the  convey- 
ance of  goods  or  passengers,  or  by  the  unfitness,  negligence 
or  carelessness  of  their  servants  or  agents.*'  The  express  com- 
pany is  not  shown  to  be  either  one  of  these.  The  most  that 
is  pleaded  and  proved  is  that  it  had  engaged  space  on  cars 
otherwise  wholly  controlled  by  the  railroad  company,  in  which 
goods,  in  charge  of  its  agents,  were  transported  by  the  latter 
company.  No  sense  of  any  of  the  words  used  in  this  subdivi- 
sion of  the  statute  would  include  it.  It  is  true,  other  provi- 
sions of  the  statute  declare  express  companies  to  be  common 
carriers,  but  article  3017  does  not  create  the  liability  against 
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common  carriers  eo  nomine,  but  only  declares  it  against  the 
classes  named. 

The  second  subdivision  gives  an  action  when  the  death  is 
caused  by  the  wrongful  act,  negligence,  unskillfulness  or  de- 
fault of  another.  It  is  held  in  the  case  of  Hendrick  v,  Wal- 
ton, 69  Tex.  192,  6  S.  W.  749,  upon  full  consideration,  that  this 
gives  no  action  against  the  principal  or  master  for  a  death 
caused  by  the  act  of  the  agent  or  servant;  and  although  it  is 
held  in  Fleming  v.  Texas  Loan  Agency,  87  Tex.  238,  27  S.  W. 
126,  that  under  this  subdivision  a  corporation  may  be  made  re- 
sponsible for  a  death  caused  by  its  own  act  or  omission,  this 
in  no  way  changes  the  rule  stated  in  the  former  case.  The  only 
contention  here  is  that  the  express  company  should  be  held  lia- 
ble for  the  act  of  its  servants. 

The  action  must  stand  or  fall  by  the  terms  of  the  statute, 
which  cannot  be  extended  to  include  cases  omitted  from  its 
provisions:  Turner  v.  Cross,  83  Tex.  218,  18  S.  W.  578.  The 
plaintiffs  have  admitted  in  their  application  for  writ  of  error, 
in  order  to  give  jurisdiction  to  this  court  over  a  reversed  and 
remanded  cause,  that  they  can  produce  no  additional  facts 
to  make  a  case  against  the  express  company;  and  it  is  therefore 
the  duty  of  this  court  to  render  final  judgment  in  favor  of  that 
company. 

The  railroad  company  is  made  liable  for  a  death  caused  by 
its  own  negligence  or  that  of  its  servants,  and  the  next  ques- 
tion is  as  to  the  correctness  of  the  holding  of  the  court  of 
civil  appeals,  as  matter  of  law,  that  the  shooting  of  Lipscomb 
was  the  willful  and  intentional  act  of  Gatlin,  and  that  there- 
fore the  railroad  company  is  not  responsible  for  it.  In  dis- 
cussing this  question,  we  shall  assume  for  the  present  that 
Gatlin  was  the  servant  of  the  railroad  company. 

The  statute  making  such  company  responsible  for  the  neg- 
ligence of  its  servants  at  once  brings  into  consideration  the 
relation  of  master  and  ^®  servant  and  some  part,  at  least,  of 
the  common  law  governing  that  relation.  The  master  or  prin- 
cipal is  made  responsible  for  the  negligence  of  the  servant 
or  agent — that  is,  for  negligence  of  the  latter  happening 
while  they  are  acting  in  such  capacity.  The  rule  of  re- 
spondeat superior,  to  some  extent  at  least,  is  thus  imported 
by  the  statute  into  such  cases.  As  it  is  established  by  the  bet- 
ter authorities  and  enforced  in  this  court,  that  rule  does  not 
make  the  reponsibility  of  the  master  depend  on  the  question 
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whether  an  injury  inflicted  by  the  servant  was  willful  and  in- 
tentional or  unintentional,  but  upon  the  question  whether  the 
■servant,  when  he  did  the  wrong,  acted  in  the  prosecution  of 
the  master's  business  and  within  the  scope  of  his  authority,  or 
had  stepped  aside  from  that  business  and  done  an  individual 
wrong.  International  etc.  Ry.  Co.  v.  Cooper,  88  Tex.  GIO,  32 
S.  W.  517,  and  authorities  there  cited;  Haehl  v.  Wabash  etc. 
Ey.  Co.,  119  Mo.  325,  24  S.  W.  730.     There  is  much  authority, 
however,  for  the  proposition  that,  under  the  common  law,  the 
master  is  not  liable  for  the  malicious  and  intentional  torts  of 
the  servant,  although  committed  while  engaged  in  forwarding 
the  master's  business;  and  it  is  by  no  means  clear  that  the 
rule  of  respondeat  superior  as  first  stated  is  made  to  apply  in 
its  full  force  in  actions  given  by  our  statute  for  injuries  re- 
■fiulting  in  death.     Assuming  for  the  purposes  of  this  case  that 
it  does  not,  and  that  a  killing  by  a  servant  which  is  willful 
and  not  negligent  is  not  within  the  statute,  it  is  still  true  that 
if  the  killing  in  question  can  be  regarded  as  a  negligent  one, 
there  is  a  case  for  the  determination  of  the  jury  under  the 
statute.     The  servant  acts  for  the  master  in  executing  instruc- 
tions or  rendering  service.     If  he  does  this  without  the  exer- 
cise of  due  care,  he  is  guilty  of  negligence.     The  act  which  he 
does  may  be  intentional,  but  if  it  is  done  without  the  observ- 
ance of  precautions  necessary  to  a  due  execution  of  his  in- 
•fitructions  or  exercise  of  his  authority,  this    absence    of    care 
makes  his  act  a  negligent  one.     In  the  present  case,  Gatlin's 
instruction  was  to  watch  the  station  and  catch  burglars.     This 
necessarily  involved  the  exercise  of  the  discrimination  neces- 
sary in  distinguishing  burglars  from  innocent  persons,  and  in 
making  the  arrest  and  determining  the  degree  of  force  called 
for  by  the  circumstances.     If,  through  want  of  proper  care, 
he  mistook  Lipscomb  for  a  burglar  and  used  a  degree  of  force 
-not  justified  by  the  situation,  his  act  may  justly  be  deemed 
a  negligent  exercise  of  the  authority  derived  from  his  master. 

This  view  is  sustained  by  both  classes  of  authorities  just  re- 
ferred to:  McManus  v.  Crickett,  1  East,  67;  Croft  v.  Alison, 
4  Barn.  &  Aid.  590.  In  the  latter  case,  the  doctrine  is  thus 
-stated:  "If  a  servant  driving  a  carriage,  in  order  to  effect  some 
purpose  of  his  own,  wantonly  strike  the  horses  of  another  per- 
i!on  and  produce  the  accident,  the  master  will  not  be  liable. 
But  if,  in  order  to  perform  his  master's  orders,  he  strikes 
but  injudiciously  and  in  order  to  extricate  himself  from  a 
-difficulty,  that  will  be  negligent  and  careless  conduct  for  which 
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the  master  will  be  liable,  being  an  act  done  in  pursuance  of  the 
servant's  employment.'*  In  that  case,  the  act  of  the  servant 
in  striking  the  horses  was  intentional,  but,  as  it  was  "injudi- 
ciously" done,  it  was  held  that  it  was  also  ^^  a  negligent  per- 
formance of  his  duty  as  servant.  It  seems  to  us  that  this 
brings  the  case  of  a  shooting  by  a  servant,  which  was  inten- 
tionally done  because  of  mistake  resulting  from  want  of  proper 
care  in  carrying  out  the  master's  orders,  within  the  word  "neg- 
ligence" used  in  the  statute.  The  act  is  negligent  because  it 
is  a  careless  performance  of  the  duty  of  the  servant.  We  are 
therefore  of  the  opinion  that  the  court  of  civil  appeals  took 
an  erroneous  view  of  this  question. 

"We  are  also  of  the  opinion  that  the  trial  judge  erred  in  di- 
recting a  verdict  for  the  plaintiff,  since  there  were  several  ques- 
tions of  fact  which  the  parties  had  the  right  to  have  the  jury 
pass  on.  One  of  these  was  the  question  whether  or  not  Gatlin 
was  the  servant  of  the  railroad  company.  That  Moore  was  its 
servant  and  had  authority  to  represent  and  act  for  it  in  guard- 
ing the  depot  and  the  property  in  it  may  be  conceded.  It  does 
not  follow  that  he  had  authority  to  employ  for  it  other  ser- 
vants and  substitute  them  in  his  place.  No  implication  of 
Biich  power  of  employment  would  arise  from  the  mere  fact  that 
he  himself  could  have  done  the  things  which  he  engaged  them 
to  do.  On  the  contrary,  it  would  have  to  be  proved  as  a  fact 
that  he  had  received  such  power  from  his  employer,  and  whether 
he  had  or  not  was  a  controverted  question  upon  which  the  jury 
would  have  to  pass:  Woods  on  Master  and  Servant,  185.  We 
cannot  anticipate  the  evidence  upon  another  trial,  but  it  may 
be  proper  also  to  submit  to  the  jury,  among  others  which  need 
not  be  discussed,  the  question  whether,  if  Moore  had  authority 
to  employ  the  guards,  they  were  employed  in  behalf  of  the 
railroad  company  or  of  the  express  company  only.  If  it  was 
Moore's  duty  to  the  railroad  company  to  do  that  which  he  al- 
lowed Gatlin  and  West  to  do,  and  if  he  had  authority  from 
such  company  to  so  employ  them,  and  they  were  thus  discharg- 
ing a  duty  which  Moore  owed  to  it,  the  fact  that  they  were  not 
to  be  paid  would  not  be  material. 

A  distinct  ground  upon  which  it  is  claimed  that  the  railroad 
company  would  be  liable  is  that  it  owed  to  its  servant^:  the  duty 
of  giving  to  the  guards  such  information  and  instruction  aa 
would  pro<"ect  the  other  servants  against  danger  in  going  to  the 
station,  and  also  of  giving  to  such  other  servants  warning  of 
the  presence  of  such  danger.     This  is  a  theory  that  should 
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have  been  submitted  to  the  jury,  but  the  facts  were  not  such 
as  authorized  the  court  to  declare  a  liability  as  matter  of  law. 
Whether  or  not  such  instructions  and  warning  were  called  for 
was  a  question  for  the  jury  and  depended  upon  the  further 
questions,  whether  or  not  the  presence  of  other  employes  and 
danger  to  them  at  the  depot  ought  reasonably  to  have  been 
foreseen  by  the  company,  and  whether  or  not  the  omission  of 
such  precautions  constituted  negligence  of  which  the  shooting 
of  Lipscomb  was  the  proximate  result:  Texas  etc.  Ky.  Co.  v. 
Bigham,  90  Tex.  225,  38  S.  W.  162 ;  Dawson  v.  St.  Louis  etc. 
Co.,  94  Tex.  424,  59  S.  W.  847,  61  S.  W.  118.  In  determin- 
ing this  issue,  the  knowledge  of  Moore  that  the  guards  were  in 
the  station  for  the  purpose  for  which  they  were  put  there  would 
be  treated  as  the  knowledge  of  the  railroad  company,  whether 
the  guards  were  its  servants  or  not.  He  represented  the  com- 
pany in  keeping  the  ^*  station,  and  if  a  condition  of  such  peril 
to  employes  existed  there,  from  any  cause,  as  required  him  in 
the  exercise  of  ordinary  care  for  their  safety  to  take  measures 
for  their  protection,  his  omission  to  do  so  would  be  the  omission 
of  a  duty  owed  by  the  master  to  the  servants,  for  which  it  would 
be  liable. 

Many  other  grounds  were  urged  in  the  court  of  civil  appeals 
for  the  reversal  of  the  judgment  of  the  district  court,  of  which 
such  as  may  be  of  importance  in  another  trial  will  be  consid- 
ered. 

One  Francis  testified  as  to  the  authority  and  duties  of  rail- 
road station  agents,  giving  them,  in  general,  as  they  have  been 
above  stated,  and  added:  "In  the  event  the  local  or  station 
agent  at  such  depot  should  have  reasonable  grounds  for  believ- 
ing the  depot  of  which  he  was  in  charge  was  about  to  be  robbed 
cr  burglarized  of  freight  or  express  matter,  if  any  therein,  or 
was  about  to  be  stolen,  he  should  watch  the  property  himself, 
and  if  he  thought  it  necessary,  he  could  hire  others  to  care  for 
and  protect  it."  The  form  of  this  statement  indicates  that 
it  is  a  mere  opinion  or  deduction  of  the  witness  from  the  duties 
generally  incumbent  upon  agents,  and  not  the  statement  of  a 
fact  which  he  had  observed  or  knew.  As  an  opinion,  it  was  not 
admissible.  The  evidence  indicates  that  the  duties  and  author- 
ity of  station  agents  are  largely  evidenced  by  usage  rather  than 
by  express  contract  or  instructions,  and  the  witness,  after  tes- 
tifying that  he  was  familiar  with  these  usages,  could  properly 
state,  as  he  did,  what  powers  he  had  known  such  agents  to 
exercise  habitually;  but  it  was  not  competent  for  him  to  de- 
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duce  from  what  he  had  seen  the  possession  of  further  powers 
of  the  exercise  of  which  he  had  not  known.  The  question  of 
authority  vel  non  was  one  of  fact  to  be  determined  by  the 
jury  and  not  proved  by  the  opinions  of  witnesses.  This  will 
dispose  also  of  the  assignments  upon  the  exclusion  of  answers 
of  Daffan  and  Smith  upon  the  same  subject. 

Upon  the  measure  of  damages,  evidence  that  deceased  was 
a  member  of  the  church  and  did  not  use  profane  language  was 
too  remote  to  be  of  value  in  determining  the  pecuniary  loss  of 
plaintiffs. 

The  court  did  not  err  in  excluding  evidence  that  plaintiffs  had 
received  money  upon  policies  of  insurance.  This  court  has 
heretofore  passed  upon  that  question  in  considering  applicJi- 
tions  for  writs  of  error  in  the  cases  of  Railway  Co.  v.  Ras- 
berry  (Tex.  Civ.  App.),  34  S.  W.  794,  and  Railway  Co.  v. 
Weaver  (Tex.  Civ.  App.),  41  S.  W.  846,  and  has  held  that  such 
evidence  is  not  admissible. 

The  judgment  of  the  court  of  civil  appeals,  so  far  as  it  re- 
verses the  judgment  of  the  district  court,  is  affirmed;  judg- 
ment is  here  rendered  in  favor  of  Wells-Fargo  Express  Com- 
pany; and  the  cause  between  the  plaintiffs  and  the  other  de- 
fendant is  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

Reversed  and  rendered  in  part  and  remanded  in  part. 


Tn  an  Action  for  the  Death  of  a  human  being,  the  plaintiff  must 
bring  himself  within  the  statute  authorizing  such  actions:  See  the 
monographic  note  to  Brown  v.  Electric  Ry.  Co.,  70  Am.  St.  Rep.  675; 
Citizens'  St.  Ry.  Co.  v.  Cooper,  22  Ind.  App.  459,  72  Am.  St.  Kep. 
319,  53  N.  E.  1092;  Webster  v.  Norwegian  Min.  Co.,  137  Cal.  399, 
92  Am.  St.  Rep.  181,  70  Pac.  276.  The  amount  recoverable  is  not  af- 
fected by  the  fact  that  the  life  of  the  person  killed  was  insured: 
See  the  monographic  note  to  Loui^ille  etc.  Ry.  Co.  v.  Goodykoontz, 
12  Am.  St.  Rep.  380.  Consult,  also,  Stahler  v.  Philadelphia  etc.  Ky. 
Co.,  199  Pa.  St.  383,  85  Am.  St.  Rep.  791,  49  Atl.  273. 

Master's  Liability  for  Servant's  4c*.— The  rule  ag  to  the  extent  of 
the  liability  of  a  master  for  the  acts  of  his  servant  is,  that  if  the 
act  is  done  without  the  authority  of  the  master,  and  not  for  the  pur- 
pose of  executing  his  orders  or  doing  his  work,  then  he  is  not  re- 
sponsible; but  if  it  is  done  in  the  execution  of  the  authority  given 
by  the  master,  and  for  the  purpose  of  performing  what  he  has  di- 
rected, then  he  is  responsible,  whether  the  act  is  negligent  or  will- 
ful: McCarthy  v.  Timmons,  178  Mass.  378.  86  Am.  St.  Rep.  490,  59 
N.  E.  1038;  Guille  v.  Campbell,  200  Pa.  St.  119,  49  Atl.  938,  86  Am. 
St.  Rep.  705,  and  cases  cited  in  the  cross-reference  note  thereto;  mon- 
ographic note  to  Goodloe  v.  Memphis  etc.  R.  R.  Co.,  54  Am.  St.  Kep. 
85-89.  In  Golden  v.  Newbrand,  52  Iowa,  59,  35  Am.  Kep.  257,  ^  N. 
W    537,  it  is  held  that  where  an  armed  watchman,  employed  by  the 
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owners  of  a  brewery  to  guard  their  property  and  preserve  the  peace, 
pursues  a  person  acting  on  the  premises  in  a  drunken  and  disorderly 
manner,  and,  while  he  is  retreating,  kills  him,  the  employers  are  not 
liable.  This  decision  is  placed  on  the  ground  that  the  killing  is  not 
done  in  the  line  of  duty  the  watchman  was  employed  to  perform. 

The  Relations  of  Express  Companies  and  their  employes  to  other 
common  carriers  are  considered  in  the  monographic  note  to  Pitts- 
burg etc.  Ey.  Co.  v.  Mahoney,  62  Am.  St.  Rep.  513-525.  The  duties- 
of  such  companies  as  common  carriers  are  considered  in  the  mono- 
graphic note  to  BuUard  v.  American  Express  Co.,  61  Am.  Bt.  Kep, 
360-385. 


TAFFINDER  v.  MERRELL. 

[95  Tex.  95,  65  S.  W.  177.] 

PARTITION— Description  in  Decree  of.— For  the  purpose  of 
sustaining  a  decree  in  probate  partitioning  real  property,  it  is  proper 
to  look  to  the  inventory  and  the  report  of  the  commissioners.  If, 
from  all  these  documents,  it  appears  that  the  property  is  two  lots 
in  a  designated  town,  which  were  owned  by  T.  and  his  wife  as  com- 
munity property,  the  description  is  sufficient  if  other  evidence  shows 
what  lots  were  so  owned,     (p.  817.) 

GUARDIANS'  SALES  are  not  Invalid  Because  the  Petition 
Therefor  does  not  Show  a  Statutory  Cause  of  Sale,  where  the  order 
of  sale  does  not  show  on  its  face  that  it  was  made  for  the  reasons 
stated  in  the  application,  or  that  facts  not  therein  set  up  did  not 
exist  which,  under  the  law,  authorized  the  sale.     (p.  818.) 

GUARDIANS'  SALES.— The  Fact  That  a  Conveyance  was 
Made  by  a  Guardian  for  Part  of  a  Lot  to  a  Person  Other  Than  One 
Named  as  Purchaser  in  the  report  of  the  sale  and  the  order  for  its 
confirmation  does  not  entitle  the  minors  to  avoid  the  sale  and  con- 
veyance by  a  collateral  attack,  if  the  purchase  price  for  the  whole 
lot  was  received  and  accounted  for  by  the  guardian,     (p.  819.) 

GUARDIAN'S  SALE.— The  Failure  of  a  Guardian  in  His  Re- 
port of  a  Sale  of  a  Lot  to  State  the  Purchase  Price  is  an  irregularity 
which  does  not  avoid  the  sale.     (p.  819.) 

GUARDIAN'S  SALE.— The  Entering  of  the  Order  of  Con- 
firmation Before  the  Time  After  the  Report  was  Filed  Which  the 
Statute  Requires  to  Elapse  between  the  report  and  the  action  on 
it  is  an  error  which  does  not  render  the  order  void.     (p.  819.) 

EVIDENCE— When  not  Limited  by  an  Agreement. — An  agree- 
ment that  the  defendant  may  use  an  abstract  of  title  as  evidence 
without  producing  the  record  does  not  preclude  him  from  offering 
in  evidence  the  record  itself,  and  showing  therefrom  that  the  ab- 
stract is  incorrect,     (p.  819.) 

M.  Logan,  G.  R.  Freeman  and  C.  E.  Spalding,  for  the  plain- 
tiffs in  error. 

J.  C.  Main,  for  the  defendants  in  error. 
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^  WILLIAMS,  A.  J.  This  was  an  action  of  trespass  to 
try  title  which,  by  the  pleadings  under  which  the  last  trial  was 
had,  involved  a  controversy  between  the  plaintiffs  in  error,  who, 
as  heirs  of  James  C.  and  Martha  C.  Taffinder,  were  plaintiffs, 
and  W.  M.  Merrell,  as  defendant,  over  the  title  to  the  north 
half  of  lot  No.  5  in  block  No.  5,  in  the  town  of  Hamilton. 
James  C.  and  Martha  Taffinder  were  husband  and  wife,  and 
owned  the  whole  of  the  lot  as  their  community  property.  James 
C.  Taffinder  died,  and  his  widow,  Martha  C,  married  A. 
Bivens  and  afterward  died,  leaving  children  by  both  marriages, 
and  these,  or  their  representatives,  are  the  plaintiffs.  After 
the  death  of  Martha  C,  her  surviving  husband,  A.  Bivens,  ad- 
ministered on  her  estate  and  procured  in  the  probate  court  a 
partition  of  the  property,  which  had  belonged  to  her  and  her 
first  husband,  between  the  children  of  the  two  marriages,  in 
which  the  property  in  controversy  is  claimed  by  the  defendant 
to  have  been  set  apart,  with  other  property,  to  the  Bivens 
children.  Thereafter  Bivens  was  appointed  guardian  of  his 
children,  and,  as  such,  sold  the  land  belonging  to  them,  and  the 
defendant  claims  the  property  in  controversy  under  that  sale. 
The  principal  questions  raised  are:  1.  As  to  the  sufficiency  of 
the  partition  proceedings  to  vest  the  title  in  severalty  to  lot 
No.  5  in  the  Bivens  children;  and  2.  As  to  the  validity  of  the 
sale  by  the  guardian. 

The  objection  to  the  partition  is  that  the  decree  of  the  county 
court  gave  no  description  of  the  property  in  question  sufficient 
to  identify  it.  Upon  this  point  it  appears  that  James  C. 
Taffinder,  when  he  was  the  husband  of  Martha  C,  received  a 
deed  conveying  the  whole  of  lot  5,  in  block  5,  in  the  town  of 
Hamilton.  Bivens,  as  administrator  of  his  deceased  wife's  es- 
tate, filed  an  inventory  "of  all  the  property,  both  real  and  per- 
sonal, belonging  to  said  estate,"  among  which  the  following 
appeared:  "Two  vacant  lots  in  Hamilton,  Hamilton  County, 
Nos.  of  lot  and  blocks  not  known,  twenty-five  dollars." 

The  application  by  Bivens  and  the  order  appointing  com- 
missioners for  partition  are  not  found  in  the  record  and  it  is 
not  known  how  the  property  was  therein  described.  But  a  re- 
port of  commissioners,  of  date  May  22,  1878,  is  shown,  which 
recites  that  they  were  appointed  by  the  county  court  on  the 
twenty-fifth  day  of  January,  1878,  to  partition  the  estate  (of 
Martha  C.  Bivens)  among  the  heirs  and  distributees  thereof, 
and  states  such  property,  among  which  appears  "two  lots  in  the 
town  of  Hamilton  valued  at  forty  dollars  each,"  and  reports 
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that  they  have  made  the  division,  setting  apart  to  the  Taffinder 
•children  named  property,  and  to  the  Bivens  children  other 
property,  including  these  lots. 

There  also  appears  an  order  of  the  county  court,  of  date  May 
"23,  1878,  in  the  estate  of  Martha  C.  Bivens,  showing  that  it  is 
made  in  a  proceeding  by  Bivens,  administrator  thereof  for  a  par- 
tition between  the  children  of  the  two  marriages  of  the  decedent, 
reciting  that  the  property  was  community  property  of  James  C. 
and  Martha  C.  Taffinder,  afterward  ^^***  Mrs.  Bivens,  stating 
the  shares  to  which  the  two  sets  of  children  are  entitled,  and 
confirming  the  report  of  the  partition,  and  adjudging  to  the 
Taffinder  children  certain  property  and  to  the  Bivens  children 
other  property,  including  *two  town  lots  in  the  town  and  county 
of  Hamilton."  It  was  shown  by  oral  testimony  that  the  loca- 
tion and  identity  of  tha.  two  lots  in  Hamilton  which  had  be- 
longed to  Taffinder  and  wife  were  well  known  at  the  time  of 
these  proceedings  and  since,  and  that  they  owned  no  other  lots 
in  that  town. 

The  objections  to  the  sale  made  by  Bivens,  as  guardian  of  his 
■children,  are:  1.  That  it  appears  from  the  record  of  the  probate 
proceedings  that  such  sale  was  made  for  a  purpose  for  which 
a  sale  was  not  authorized  by  law;  2.  That  no  sale  to  one  Em- 
mett,  to  whom  the  guardian  made  the  deed  under  which  de- 
fendant claims,  was  €ver  confirmed  by  the  court;  3.  If  there 
were  an  attempted  confirmation,  it  was  made  at  a  time  when 
the  court  had  no  jurisdiction  to  make  it,  the  time  required 
by  law  between  the  filing  of  the  report  and  action  upon  it  not 
having  elapsed;  and  4.  The  deed  from  Bivens,  guardian,  to 
Emmett  gave  no  sufficient  description. 

The  proceedings  for  sale  were  begun  by  the  guardian  filing 
an  application  therefor,  December  4,  1878,  in  which  he  asks 
for  authority  to  sell  the  property  of  the  minors,  describing  it, 
at  private  sale  for  cash  or  on  credit,  and  states  that  "it  would 
be  greatly  to  the  interest  of  his  said  wards  for  said  property  to 
be  sold,  because  said  property  is  unimproved  and  cannot  be 
rented  for  anything  and  the  taxes  will  soon  consume  the  entire 
amount."  No  reason  but  this  is  given  for  the  sale.  The  court, 
on  January  10,  1879,  granted  the  authority  to  sell  all  the  real 
estate  at  public  or  private  sale  for  cash  or  on  credit,  and,  if 
on  credit,  the  vendor's  lien  to  be  retained,  the  order  reciting 
that  it  appeared  to  the  satisfaction  of  the  court  that  "it  is  for 
the  best  irterests  of  the  minors  that  said  real  estate  be  sold." 

At  the  January  term,  1879,  Bivens  made  a  report  of  sale 
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■of  all  of  the  property,  stating  that  he  had  sold  lot  No.  5  ia 
block  No.  5,  in  the  town  of  Hamilton,  to  T.  C.  Bivens,  on 
credit.  On  January  14,  1879,  the  court  entered  an  order  con- 
firming in  general  terms  the  sale  thus  reported. 

On  the  fourteenth  day  of  March,  1879,  A.  Bivens,  as  guardian 
of  his  children,  executed  a  deed  to  T.  C.  Bivens  for  the  south 
half  of  lot  No.  5  in  block  No.  5  in  the  town  of  Hamilton, 
Hamilton  county.  On  the  same  day,  Bivens,  as  "guardian  of 
the  minor  heirs  of  Martha  T.  Bivens,  deceased,"  executed  a 
deed  to  Thomas  Emmett  for  the  north  half  of  the  same  lot, 
reciting  a  consideration  of  thirty  dollars.  Both  Bivens  and 
Emmett  testified  that  the  property  in  controversy  (the  north 
half  of  lot  No.  5)  was  sold  by  Bivens  to  Emmett  under  an 
erder  of  the  county  court,  and  that  Emmett  paid  for  it.  Em- 
mett took  possession  soon  after  Ria  purchase,  and  conveyed 
it  to  the  party  under  whom,  through  a  number  of  mesne  con- 
veyances, Merrell  claims,  actual  possession  having  been  held 
by  various  owners.  The  court  of  civil  *®*  appeals  found  as  a 
fact  that  the  sale  to  Emmett  "was  by  proper  order  of  court 
confirmed." 

1.  We  are  of  the  opinion  that  the  description  of  the  two  lots 
in  Hamilton  in  the  decree  of  partition  in  estate  of  Mrs.  Bivens 
was  sufficient.  Under  the  decisions  of  this  court,  it  is  proper 
to  look  not  only  to  the  order  itself  but  to  the  inventory  and  to  the 
report  of  the  commissioners.  By  these  documents  and  by  the 
order  taken  together,  the  property  is  referred  to,  not  merely 
as  two  lots  in  the  town  of  Hamilton,  but  as  the  two  lots  in 
that  town  owned  by  TaflRnder  and  wife  as  community  proi>- 
erty.  All  that  it  was  necessary  to  do  in  order  to  identify  the 
property  was  to  ascertain  the  lots  which  were  thus  owned,  and 
the  evidence  shows  that  this  was  easily  done.  The  stated 
ownership  of  the  lots  was  in  itself  a  circumstance  of  descrip- 
iion  which  led  to  their  identification.  That  this  was  true  is 
beld  in  Herman  v.  Likens,  90  Tex.  448,  39  S.  W.  282,  and 
whatever  doubt  may  have  previously  existed  as  to  the  suffi- 
•ciency  of  such  descriptions  is  removed  by  that  decision.  There 
the  land  was  dencribed  in  the  inventory  and  the  proceedings 
through  which  it  was  sold  as  "half  interest  in  and  to  eight  hun- 
-dred  and  ninety-three  acres  of  the  P.  W.  Kose  survey  in  Har- 
ris county."  The  Eose  survey  was  a  league  and  labor,  and 
the  particular  part  of  it  intended  to  be  sold  was  not  otherwise 
identified.  But  this  court  held  that  the  description  meant  a 
tract  of  eight  hundred  and  ninety-three  acres  belonging  to  the 
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estate,  and  that  the  land  could  be  identified  by  evidence  that  the 
estate  did  own  a  half  interest  in  such  a  tract  and  no  other  part 
of  the  lea^ae.  Here  the  lots  in  Hamilton  were  necessarily 
distinct  pieces  of  land,  and  in  this  the  description  was  therefore 
more  definite  than  that  given  in  the  case  cited. 

2.  The  first  objection  to  the  guardian's  sale,  above  stated, 
is  likewise  answered  by  the  opinion  of  this  court  in  the  case  of 
Weems  v.  Maserson,  80  Tex.  45,  15  S.  W.  590.  Under  the 
rules  laid  down  in  that  case,  the  jurisdiction  of  the  county 
court  did  not  depend  upon  the  showing  in  the  application  of 
one  of  the  statutory  causes  for  such  sale.  The  absence  of  such 
a  showing,  or  the  statement  of  a  reason  which  would  not  au- 
thorize a  sale,  might  make  the  order  of  sale  erroneous;  but 
it  does  not  follow  that  it  was  not  within  the  power  of  the  court 
to  make  such  order.  In  the  language  of  the  opinion  referred 
to,  the  application  for  the  sale  "was  sufficient  to  invoke  the 
exercise  of  the  jurisdiction  the  court  possessed  over  the  sub- 
ject matter;  those  interested  must  be  conclusively  presumed 
to  have  had  notice  of  the  application  such  as  the  law  prescribes, 
and  the  decrees  of  the  probate  court  in  this  collateral  proceed- 
ing must  be  deemed  conclusive  of  the  fact  that  the  sale  was  made 
for  a  lawful  purpose  and  in  a  lawful  manner  in  the  absence  of 
some  evidence  in  the  record  showing  to  the  contrary,  other  than 
that  the  application  w.is  defective":  See,  also,  Pelham  v.  Mur- 
ray, 64  Tex.  477.  I'he  order  of  sale  does  not  show  on  its  face 
that  it  was  made  for  the  reasons  stated  in  the  application,  or 
that  facts  not  therein  set  up  did  not  exist,  which,  under  the  law, 
authorized  the  sale. 

102  rpjjg  second  objection  to  the  guardian's  sale,  that  none 
to  Emmett  was  ever  confirmed,  was  one  upon  which  the  writ  of 
error  was  granted,  our  impression  being  that  while  the  probate 
court  had  confirmed  a  sale  to  T.  C.  Bivens  of  the  whole  lot. 
the  defendant  claimed  under  a  sale  made  by  the  guardian  of  the 
whole  lot  to  Emmett  upon  which  the  probate  court  had  never 
acted ;  and  that,  as  it  was  not  shown  that  Bivens  had  ever  com- 
plied with  the  terms  of  sale,  it  did  not  appear  that  the  title  was 
devested  out  of  the  minors.  But  upon  a  more  thorough  exam- 
ination of  the  record,  we  think  the  facts  stated  show,  sufficiently 
to  support  the  findings  of  the  court  of  civil  appeals,  that  in 
fact  the  north  half  of  the  lot  was  sold  to  Emmett  and  the  south 
half  to  Bivens,  and  that  the  guardian  reported  the  sale  of  the 
"whole  to  Bivens. 
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The  probate  court  confirmed  the  sale  of  the  whole  lot,  and 
the  guardian  was  thus  charged  with  the  price  received  for  iL 
The  fact  that  the  sale  was  reported  as  made  to  Bivens  when  it 
was  to  Bivens  and  Emniett  is  immaterial  in  this  collateral  pro- 
ceeding. The  minors  were  entitled,  after  the  consummation  of 
the  sale,  only  to  hnve  the  full  price  received  and  accounted  for, 
the  auth.oritv  of  the  guardian  to  convey  the  whole  of  the  lot 
being  thus  complete.  The  report  of  the  guardian  did  not  state 
the  price  for  which  the  lot  was  sold,  but  that  was  an  irregularity 
which  does  not  affect  the  validity  of  the  sale  in  this  collateral 
proceeding. 

The  remedy  of  those  interested  in  the  estate  was  to  require 
him  to  account  for  the  price  of  the  property  in  the  probate 
court  and  not  against  the  purchasers  at  a  sale  authorized  an(J 
confirmed  by  the  probate  court  to  recover  the  property.  The 
facts  substantially  support  the  finding  of  the  court  of  civil  ap- 
peals that  the  sale  made  was  confirmed,  although  it  was  re- 
ported as  made  to  Bivens  alone. 

The  fact  that  the  order  of  confirmation  was  entered  before 
the  expiration  of  the  time  after  the  report  was  filed  which  the 
statute  requires  to  elapse  between  the  report  and  action  on  it 
was  merely  an  error  which  did  not  render  the  order  void. 

The  fourth  objection  to  the  guardian's  conveyance  to  Em- 
mett,  that  it  failed  to  describe  the  half  lot  conveyed,  is  based 
upon  the  fact  that  defendant  filed  an  abstract  of  his  title  in 
which  the  deed  was  stated  as  describing  lot  5  in  blocl?  5,  in  the 
county  of  Hamilton,  but  not  stating  the  town  in  which  it  was 
situated,  and  this  abstract  was,  by  agreement,  used  as  evidence. 
Defendant  produced  al^o  the  record  of  the  deed  showing  the 
description  to  be  complete.  There  was  no  error  in  admitting 
it  in  evidence,  plaintiff  having  waived  the  production  of  the 
original  deed.  The  defendant  was  not  confined  to  the  use  of 
the  abstract  as  evidence  because  it  had  been  agreed  that  he 
might  use  it  without  producing  the  record. 

Affirmed. 


Guardian's  iSfrtZe.— Statutory  proceedings  by  a  guardian  to  devest 
his  ward  of  his  real  estate  must  be  pursued  strictly:  Leuders  v. 
Thomas,  35  Fla.  518,  48  Am.  St.  Rep.  255,  17  South,  633.  The  au- 
thority to  sell  must  be  found  in  the  statute:  Myers  v.  McGavock, 
39  Neb.  843,  42  Am.  St.  Rep.  627,  58  N.  W.  522.  To  give  the  court 
jurisdiction  to  order  a  sale  of  the  real  estate  of  a  ward,  on  the  ap- 
plication of  his  guardian,  enough  must  appear,  either  in  the  appli- 
cation or  in  the  order,  or  somewhere  upon  the  face  of  the  record  or 


ate  American  State  Reports,  Vol.  93.        [Texas, 

proceeding,  that  thei  contingency  exists,  or  at  least  is  alleged,  which 
f^othorizes  it  to  proceed  under  the  statute,  and  make  the  order. 
But  when  that  does  appear,  the  court  has  properly  acquired  jurisdic- 
tion: Young  V.  Lorain,  11  111.  624,  52  Am.  Dec.  463;  Fitzgibbon  v. 
Lake,  28  111.  165,  81  Am.  Dec.  302.  Aa  to  whether  the  fact  that  a 
ward  receives  and  enjoys  the  proceeds  of  a  Sale  estops  him  from 
questioning  its  validity,  see  Bachelor  v.  Korb,  58  Neb.  122,  76  Am. 
St.  Eep.  70,  78  N.  W.  485. 

Guardian's  Sale.— The  Description  of  the  property  sold,  though  not 
definite,  if  sufficient  to  identify  the  property,  will  not  avoid  a  guard- 
ian's sale:  Myers  v.  McGavock,  39  Neb.  843,  42  Am.  St.  Bep.  627, 
58  N.  W.  522.  A  defective  description  in  the  petition  for  an  order 
of  sale,  and  also  in  the  order  to  show  cause,  does  not  affect  the  juris- 
diction of  the  court  nor  the  validity  of  the  sale,  if  the  property  is 
sufficiently  described  in  the  order  of  sale:  Scarf  v.  Aldrich,  97  Cal. 
36D,  33  Am.  St.  Rep.  190,  32  Pac.  324. 

The  Oommon-lav)  Powers  of  Guardians  are  considered  in  th©  mono- 
graphic note  to  Schmidt  v.  Shaver,  89  Ana.  St.  Bep.  257-316. 


THOMPSON  y.  COBB. 

[95  Tex.  140,  65  S.  W.  1090.] 
TRUSTEES'  SALES— Days  on  Which  may  be  Made. — A  trust 
deed  to  secure  the  payment  of  a  debt  authorizing  the  trustees,  on 
default,  to  ma,ke  aale  within  lawful  hours,  does  not  refer  to  the 
statute  prescribing  the  days  on  which  execution  sales  may  be  made. 
Hence  a  sale  thereunder  cannot  be  held  invalid  because  made  on  a 
day  not  authorized  for  execution  sales.  The  provision  must  be  con- 
strued merely  as  prohibiting  the  making  of  a  sale  at  such  an  unusual 
or  unreasonable  hour  of  the  day  as  might  cause  a  sacrifice  of  the 
property,     (p.  822.) 

TBUSTEES'  SALES— Statutes  Bespecting  are  not  Betroac- 
tive. — A  statute  prescribing  the  hours  or  days  on  which  trustees '  sales 
must  be  made  does  not  apply  to  sales  under  trust  deeds  executed  prior 
to  the  enactment.  Such  a  statute  cannot  be  applied  to  pre-existing 
deeds  without  impairing  the  obligation  of  the  contract,     (p.  822.) 

TBUST  DEEDS— Misdescrlbing  Notes  Secured  Thereby. — A 
trustee's  sale  will  not  be  declared  void  because  the  deed  under 
which  it  was  made  misdescribed  the  note  in  reiSpect  to  its  date, 
time  of  payment,  and  times  of  payment  of  interest  coupons,  where 
the  evidence  showed  that  but  one  note  was  executed  by  the  grantor 
of  the  trust  deed  to  the  beneficiary  named  therein.  It  is  not  neces- 
sary in  such  a  case  that  the  trust  conveyance  be  reformed  by  a  de- 
cree in  equity  before  the  trustee  can  exercise  th©  power  conferred. 
(p.  823.) 

McOormick  &  Spence,  for  the  plaintiff  in  error. 

Cobb  &  Avery  and  Watts  &  Aldredge,  for  the  defendants  in 
error. 
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146  WILLIAMS,  A.  J.  This  was  an  action  of  trespass  to 
try  title  brought  by  plaintiff  in  error,  as  executor  of  the  estate 
of  James  Thompson,  decea3ed,  to  recover  of  defendants  in  error 
the  land  in  controversy.  Judgment  was  rendered  for  the  de- 
fendants in  the  district  court  and  affirmed  in  the  court  of  civil 
appeals.  The  plaintiff  claimed  through  a  deed  of  trust  ex- 
ecuted by  W.  P.  Ellison  to  F.  L.  Irvine,  trustee,  September  20, 
1886,  to  secure  a  note  given  by  Ellison  to  James  Thompson, 
and  a  deed  from  F.  W.  Angell,  substitute  trustee  thereunder, 
to  plaintiff,  as  executor  of  the  will  of  the  beneficiary,  executed 
in  pursuance  of  a  sale  of  the  propertj',  made  Wednesday,  June 

1,  1898.  Tlie  sale  was  held  void  by  the  court  below  and  the 
judsment  for  the  defendants  resulted. 

The  objections  to  the  trustee's  sale  are  two:  1.  That  it  was 
made  on  Wednesda}',  instead  of  the  first  Monday  in  the  month; 

2.  That  no  such  note  as  that  described  in  the  deed  of  trust  was 
in  existence  at  the  time  of  sale,  and  hence  there  was  no  power 
of  sale  in  the  trustee. 

The  first  objection  is  based,  firstly,  upon  the  language  of  the 
deed  of  trust  requiring  the  sale  to  be  made  within  "lawful 
hours,"  the  contention  being  that,  as  there  was  then  in  force 
no  statute  fixing  the  hours  for  sales  of  real  estate,  except  that 
requiring  sales  under  execution  to  be  made  within  certain  hours 
on  the  first  Tuesday  in  the  month,  the  deed  had  reference  to  that 
provision  and  only  authorized  a  sale  within  those  hours  on 
that  day;  and,  secondly,  upon  the  statute  subsequently  passed 
requiring  sales  under  trust  deeds  to  be  made  as  sales  under 
execution,  the  proposition  here  being  that  as  the  deed  fixed  no 
definite  time  at  which  the  sale  should  take  place,  the  legislature 
had  power  to  prescribe  one  even  after  its  execution. 

The  deed  authorized  the  sale  to  be  made  "at  any  time"  after 
default,  "within  lawful  hours,"  no  reference  being  made  to  the 
law  regulating  execution  sales  nor  to  any  particular  day.  The 
notice  to  be  given  and  the  place  where  the  sale  is  to  take  place 
are  carefully  stated  in  the  deed,  and,  if  it  had  been  the  pur- 
pose of  the  parties  to  require  the  ^'^'^  sale  to  be  made  on  a 
particular  day,  they  would  probably  have  specified  it.  If  the 
words  "lawful  hours"  could  be  held  to  refer  to  such  time  of 
the  day  as  was  prescribed  by  a  statute,  not  referred  to,  for 
sales  of  a  different  kind,  it  would  not  follow  that  those  hours  in 
a  particular  day  were  meant.  The  sole  limitation  upon  the 
power  to  sell  at  any  time  is  the  requirement  that  it  be  done 
within  lawful  hours;  and  if  this  were  held  to  mean  the  honra 
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^between  10  and  4  prescribed  by  statute,  a  further  one  fixing  a 
•certain  day  could  not  be  added  by  construction.  But  we  are 
not  prepared  to  hold  that  the  parties  had  reference  to  the  stat- 
ute at  all.  They  were  providing  by  contract  for  a  sale  in 
•accordance  with  a  power  defined  in  the  deed  itself,  and  ex- 
"pressed  no  intention  that  the  statute  in  existence,  regulating 
■^ales  under  legal  process,  should  in  any  way  affect  the  exercise 
of  the  power.  The  language  employed  means  no  more  than 
that  the  sale  should  be  made  at  an  hour  when  it  would  be  law- 
ful to  make  such  a  sale  as  that  provided  for.  A  trustee,  in 
executing  such  a  power,  could  not,  consistently  with  principles 
■of  equity,  cause  a  sacrifice  of  the  property  by  selling  at  an  un- 
Tisual  and  unreasonable  hour;  and  it  was  against  such  injuries 
■as  this  the  provision  was  probably  directed. 

Nor  can  it  be  held  that  the  subsequent  statute  restricted  the 
power  of  the  trustee  and  required  the  sale  to  be  made  on  the 
first  Tuesday  in  the  month.  The  effect  of  the  statute  upon 
deeds  of  trust  executed  before  its  enactment  was  considered  in 
the  case  of  the  International  Bldg.  etc.  Assn.  v.  Hardy,  86 
Texas,  610,  40  Am.  St.  Eep.  870,  26  S.  W.  497.  The  deed 
•there  in  question  required  a  notice  differing  from  that  pre- 
'scribed  by  the  subsequently  enacted  statute;  and  the  question 
"was  whether  or  not  the  statute  so  applied  as  to  require  the 
Tiotice  prescribed  by  it  to  be  given.  It  would  seem  that  both 
the  statute  and  the  deed  could  have  been  complied  with,  but  it 
was  held  in  effect  that  it  was  not  in  the  power  of  the  legislature 
to  take  away  the  right  of  the  parties  created  by  the  contract  to 
iiave  the  property  sold  upon  the  terms  and  conditions  and  in 
the  manner  which  they  had  agreed  upon. 

The  gist  of  that  decision  is  that  the  parties,  by  their  con- 
tract, had  acquired  the  right  to  have  the  property  sold  by  com- 
pljdng  with  the  provisions  of  the  deed;  that  this  constituted  a 
■part  of  the  obligation  of  the  contract  which  could  not  be  im- 
paired by  subsequent  legislation,  and  that  the  imposition  of 
additional  conditions  upon  the  exercise  of  the  right  would  be 
such  an  impairment.  The  principles  there  laid  down  control 
this  case.  By  omitting  to  fix  a  day  upon  which  the  sale  should 
be  made,  and  empowering  the  trustee  to  sell  at  any  time,  the 
:parties  gave  him,  as  their  common  agent,  a  discretion  to  select 
a  day  when,  in  his  judgment,  the  sale  could  be  made  to  the 
^best  advantage  of  all  concerned:  Hess  v.  Dean,  66  Tex.  668, 
2  S.  W.  727,  It  was  their  right  to  have  this  done  in  accord- 
.ance  with  their  contract  "at   any  time"  after  default.     The 
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statute,  if  held  to  take  away  the  power  to  make  it  at  any  other 
time  than  on  the  first  Tuesday  in  the  month,  would  **®  not 
only  add  an  additional  condition,  but  would  restrict  the  power 
defined  in  the  deed  and  the  consequent  rights  of  the  parties  to 
it. 

The  second  objection  to  the  trustee's  sale  is  the  one  which 
was  sustained  by  the  court  of  civil  appeals.  It  grows  out  of  a 
misdescription  in  the  deed  of  trust  of  the  note  secured  by  it. 
'J'he  description  of  the  note  therein  was  that  it  was  No.  16,  of 
even  date  with  the  deed,  for  the  principal  sum  of  seven  hundred 
dollars,  made  by  W.  P.  Ellison,  payable  to  the  order  of  James 
Thompson,  at  the  First  National  Bank,  Davenport,  Iowa,  two 
years  after  date,  with  interest  at  twelve  per  cent  per  annum, 
payable  semi-annually  on  the  twentieth  days  of  March  ancB 
■September  (according  to  the  terms  of  four  interest  coupons 
thereto  annexed),  with  agreement  for  maturity  of  the  whole 
at  the  option  of  the  holder,  upon  default  in  payment  of  any  in- 
stallment. It  was  shown  that  at  date  of  sale  Thompson's  estate 
owned  no  note  answering  all  of  the  particulars  given  in  the 
deed,  but  plaintiff  produced  a  note  which  corresponded  with  the 
deed  in  every  respect,  except  that  it  bore  date  July  19,  1886, 
instead  of  September  20,  1886,  the  date  of  the  deed,  and  was 
payable  two  years  from  its  date,  instead  of  two  years  from  the 
date  of  the  deed,  and  the  interest  coupons  were  payable  on  the 
nineteenth  days  of  January  and  July  instead  of  the  twentieth 
days  of  September  and  March,  as  stated  in  the  deed.  Plaintiff 
offered  to  show  that  this  was  the  only  note  ever  executed  by 
Ellison  to  Thompson,  and  was  the  one  intended  to  be  secured, 
and  that  the  statement  in  the  deed  of  the  date  and  times  of 
payment  of  the  principal  and  coupons  was  due  to  a  mistake  of 
the  draftsman.  This  was  excluded,  and  the  deed  held  insuffi- 
cient to  support  the  action  of  the  trustee. 

The  view  taken  by  the  district  judge  and  the  court  of  civil 
appeals  was  that,  until  the  mistake  had  been  corrected  by 
proper  proceeding  in  equity  to  reform,  the  trustee  had  no  power 
to  sell,  and  the  note  offered  would  not  support  plaintiff's  claim 
of  title  under  the  deed  of  trust.  It  may  be  that  this  would 
be  true  had  there  been  in  the  deed  of  trust  such  a  total  mis- 
description of  the  note  intended  to  be  secured  that  it  would 
afford  no  means  of  identifying  that  actually  in  existence.  The 
cases  relied  on  to  support  the  judgment  are  FoUett  v.  Heath, 
15  Wis.  601;  Jewett  v.  Preston,  27  Me.  405;  Bramhall  v. 
Flood,  41  Conn.  68.     In  the  case  first  cited,  the  mortgage  waa 
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given  to  secure  a  note  for  five  hundred  and  thirty  dollars,  dated 
November  16,  1858,  payable  one  year  after  date.  The  note 
relied  on  to  support  it  was  for  six  hundred  and  sixty  dollars, 
dated  March  15,  1859,  and  payable  thirty  days  after  date.  It 
was  held  that  it  could  not  be  shown,  in  an  action  involving  title 
to  the  mortgaged  property,  that  the  note  produced  was  the  one 
intended  to  be  secured,  for  the  reason  that  the  evidence  was 
in  writing,  and  gave  no  description  of  the  note  relied  on  and 
could  not  be  varied  by  parol.  In  the  second  case,  the  mortgage 
recited  two  notes,  one  for  five  hundred  dollars,  and  one  for 
seven  hundred  dollars,  of  given  dates.  The  only  evidence  of 
the  existence  *^®  of  any  notes  held  by  the  mortgagee  was  of 
three  notes,  one  for  eight  hundred  dollars,  one  for  one  thousand 
dollars,  with  a  credit  indorsed  of  five  hundred  dollars,  and  one 
for  seven  hundred  dollars,  none  of  which  corresponded  in  date 
with  those  mentioned  in  the  mortgage.  The  court  decided 
against  the  mortgagee  on  the  ground  that  the  mortgage  had 
never  been  delivered,  and  then  referred  to  the  state  of  the 
evidence  as  a  further  difficulty  in  the  way  of  enforcing  it.  It 
does  not  appear  that  any  attempt  was  made  to  show  that  either 
of  the  notes  actually  held  by  the  mortgagee  was  intended  to  be 
secured  by  the  mortgage,  and  it  must  be  conceded  that  there 
would  have  been  difficulty  in  making  the  mortgage  apply  to 
any  two  of  the  three  notes.  This  case  did  not,  therefore,  in- 
volve the  question  now  before  us,  and  besides,  the  question  there 
before  the  court  was  not  definitely  decided. 

Barrows  v.  Turner,  50  Me.  127,  was  a  case  in  which  a  note, 
subsequent  in  date  to  the  mortgage,  was  produced  differing  iii 
all  particulars  from  those  given  in  the  mortgage,  and  it  was 
held  that  such  note  would  not  support  the  mortgage  without 
proof  that  it  was  given  in  renewal  of  that  described. 

Bramhall  v.  Flood,  41  Conn.  68,  has  no  application  here. 
The  mortgage  in  that  case  was  held  void  as  against  creditors^ 
of  the  mortgagor,  under  a  rule  existing  in  that  state  and  said 
to  be  exceptional,  by  which  such  instruments,  in  order  to  affect 
creditors,  are  required  to  describe  the  debt  secured  with  ac- 
curacy and  certainty.  The  effect  of  the  mortgage  as  between 
the  parties  was  not  considered,  nor  do  the  facts  bear  such 
resemblance  to  those  of  this  case  as  to  make  the  decision  of  any 
value  in  determining  the  question  before  us. 

It  may  be  conceded  that  the  Wisconsin  case  and  the  second 
case  from  Maine  were  correctly  decided.  The  notes  produced 
differed  from  those  described  in  the  mortgage  in  all  of  the  par- 
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tieularg  given  in  the  latter  instruments  to  identify  the  debt  se- 
cured. There  were,  therefore,  in  the  mortgages  no  circum- 
stances specified  by  which  the  notes  produced  could  be  identi- 
fied as  the  ones  secured,  after  rejecting  the  particulars  in  which 
the  mortgage  differed  from  the  notes  held  by  the  mortgagee. 
This  distinction  is  sharply  drawn  in  the  subsequent  case  of 
Paine  v.  Benton  32  Wis.  495,  where  the  mortgage  described 
a  note  by  many  particulars,  among  which  were  the  statements 
that  it  was  executed  "on  or  about"  the  eighth  day  of  August, 
1867,  and  payable  on  or  before  one  year  from  date.  The  note 
produced  bore  date  August  6,  1867,  and  was  payable  on  or  be- 
fore the  first  day  of  September,  1868,  about  twenty-five  days 
more  than  a  year  from  its  date.  In  all  other  respects  it  corre- 
sponded with  the  note  described  in  the  mortgage.  Chief  Jus- 
tice Dixon  said:  "The  rule  in  Follett  v.  Heath,  15  Wis.  601, 
is  not  to  be  extended  beyond  the  facts  in  the  case  then  before 
the  court.  The  facts  there  were  that  the  mortgage  gave  a  to- 
tally false  description  of  the  note  intended  to  be  secured  or 
which  was  so  claimed."  After  arguing  that  what  were  claimed 
in  the  case  before  him  to  be  misdescriptions  were  really  not 
such,  he  proceeds:  "Nor  is  it  indispensable  that  all  the  facts 
stated  or  particulars  of  description  given  *°^  should  precisely 
correspond  with  the  instrument  for  the  security  of  which  the 
mortgage  is  executed.  The  maxim,  'Falsa  demonstratio  non  no- 
eet,'  applies;  and  if  to  a  description  already  adequate  and  sufli- 
cient  to  point  out  with  convenient  certainty  the  note  intended 
to  be  secured,  there  be  added  that  which  is  inapt  and  erroneous, 
the  latter  will  not  vitiate  the  former."  With  reference  to  the 
admissibility  of  parol  evidence  to  identify  the  debt,  the  same 
opinion  says:  "The  case  of  Follett  v.  Heath,  15  Wis.  601,  only 
holds  that  such  proof  is  inadmissible  in  an  action  at  law,  when 
the  note  produced  is  totally  variant  from  that  described  in  the 
mortgage.  It  is  well  settled,  where  the  note  agrees  in  some 
respects  with  that  described  in  the  mortgage  though  it  differs 
in  others,  that  it  may  be  proved  by  parol  to  be  the  note  in- 
tended to  be  described  in  the  mortgage."  That  this  is  the  true 
rule,  when  the  mortgage  correctly  gives  sufficient  particulars  to 
enable  the  court  by  the  application  of  them  to  identify  the  in- 
strument produced,  after  rejecting  the  false  particulars,  is  rec- 
ognized without  conflict  in  a  great  number  of  autliorities  in 
which  almost  every  variety  of  mistake  in  description  is  found: 
Sweetser  v.*  Lowell,  33  Me.  446;  Bourne  v.  Littlefield,  29  Me 
302 ;  Williams  v.  Hilton,  35  Mc.  554,  58  Am.  Dec.  729 ;  Part- 
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ridge  v.  Swazev,  46  Me.  414;  Johns  v.  Church,  12  Pick.  657, 
^3  Am.  Dec.  651;  Hall  v.  Tufts,  18  Pick.  455;  Pierce  v. 
Parker,  4  Met.  80;  Jackson  v.  Bowen,  7  Cow.  13;  Boody  v. 
Davis,  20  N".  H.  140,  51  Am.  Dec.  210 ;  McKinster  v.  Babcock, 
•26  ^^.  Y.  378;  Hurd  v.  Robinson,  11  Ohio  St.  232. 

The  principle  is  clearly  applicable  here.  Many  circumstances 
are  given  in  the  mortgage  by  which  the  note  secured  may  be 
Ivuown.  The  number  itself  removes  all  doubt  as  to  its  identity 
'when  it  is  ascertained  that  there  was  but  one  note;  and  all  the 
otlior  numerous  particulars  agree  with  the  note  produced  ex- 
fcept  the  date  and  times  of  payment,  the  errors  in  which  flowed 
naturally  from  the  erroneous  recital  that  the  note  was  of  even 
date  with  the  mortgage.  These  errors  are  to  be  rejected  and 
the  note  identified  by  the  remainder  of  the  description,  there 
being  enough  for  the  purpose;  and  parol  evidence  is  admissible, 
if  indeed  it  be  necessary,  for  the  purpose  of  identification. 

It  is  urged  that,  while  the  rule  may  be  as  stated  in  proceed- 
ings in  court  to  foreclose  a  mortgage,  it  cannot  be  applied  in 
a  case  like  the  present,  in  which  the  plaintiff  in  trespass  to  try 
"title  relies  on  a  sale,  under  the  mortgage  containing  the  misde- 
•scription,  made  by  a  trustee  out  of  court ;  that,  while  a  court, 
upon  proof  of  the  facts,  might  enforce  the  mortgage,  the  trus- 
tee would  have  no  power  to  enforce  it  without  a  previous  refor- 
mation. The  authorities,  in  effect,  answer  this  contention. 
Many  of  them  were  actions  at  law  of  trover  or  replevin,  in 
■which  the  mortgagee  had  taken  possession  of  the  property  upon 
breach  of  the  condition  of  the  mortgage  and  set  it  up  in  support 
of  his  title;  and  "the  question  thus  came  up  without  any  effort 
to  procure  either  a  reformation  or  a  foreclosure  in  court.  If 
the  mortgagee,  under  a  mortgage  containing  an  erroneous  de- 
scription of  the  debt,  may  thus  assert  his  right  without  refor- 
mation, it  is  difficult  to  see  why  a  trustee,  *^*  acting  as  the 
agent  chosen  by  both  parties,  may  not  enforce  it  in  the  man- 
ner prescribed  in  it.  His  power  comes  from  the  deed  of  trust, 
properly  construed  with  the  aid  of  facts  legally  admissible  in 
•explanation  of  it.  When  the  deed,  considered  with  these  facts, 
is  found  to  secure  a  particular  note,  by  the  same  process  the 
•power  to  sell  is  established,  because  it  is  given  to  enforce  the 
payment  of  such  note.  The  power  to  sell  existing  and  being 
duly  followed,  the  sale  could  not  he  void.  If  such  uncertainty 
as  to  the  existence  of  a  debt  secured  by  such  a  deed^ should  arise 
as  to  create  doubts  in  the  minds  of  intending  purchasers  and 
•embarrass  the  sale  and  threaten  a  sacrifice  of  the  property,  relief 
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might  be  found  in  equity  against  such  a  consequence,  where  the 
mortgagor  could  not  otherwise  protect  himself.  Such  compli- 
cations would  not  necessarily  arise,  but  could  ordinarily  be 
€asily  avoided;  and  hence  the  danger  of  their  occurrence  could 
furnish  no  reason  for  holding  a  sale  absolutely  void.  No  one 
but  the  debtor  or  those  succeeding  to  his  rights  would  have  cause 
to  complain  of  any  such  injurious  result  that  might  flow  from 
a  sale;  and  therefore  they  alone  should  be  heard  to  complain  by 
application  to  stay  or  set  it  aside ;  whereas  if  the  sale  were  held 
void,  the  consequence  would  be  that  trespassers  and  other  third 
parties  could  defeat  it  in  any  proceeding  in  which  it  might 
come  up. 

Our  conclusion  is  that  the  court  erred  in  excluding  the  evi- 
dence offered.  It  is  contended  in  argument  that  by  lapse  of 
time  after  default  in  payment  and  before  the  sale,  the  claim 
had  become  stale  and  the  power  to  sell  had  ceased,  and  we  are 
urged  to  so  hold.  The  question  has  not  been  tried  in  the  court 
below,  and  is  not  properly  up  for  decision  now. 

Reversed  and  remanded. 


Sales  and  Conveyances  by  trusteed  are  considered  in  the  mono- 
graphic note  to  Tyler  v.  Herring,  19  Am.  St.  Eep.  266-267.  And 
sales  under  powers  in  mortgages  and  trust  deeds  are  discussed  in  the 
recent  extended  not«  to  Houston  v.  National  etc.  Loan  Assn.,  9a 
Am.  St.  Bep.  573-598. 


LORD  V.  NEW  YORK  LIFE  INSURANCE  COMPANY. 

[95  Tex.  216,  66  S.  W.  290.] 

EVIDENCE.— The  Declarations  of  the  Owner  of  a  Life  In- 
snrance  Policy  are  admissible  to  prove  a  gift  thereof,     (p.  831.) 

GIFT  OF  LIFE  INSURANCE  POLICY— What  Sufficient  to 
Establish.— The  declaration  of  the  holder  of  a  policy  of  insurance 
on  his  own  life  that  it  was  his  sister's  justifies  the  jury  in  inferring 
a  gift  from  him  to  her,  and  the  delivery  of  the  property  given,  (p. 
831.) 

M.  H.  Royston  and  Kleberg  &  Neethe,  for  the  appellant. 

Pruitt  &  Smith  and  R.  W.  Flournoy,  for  the  appellee. 

218  BROWN,  A.  J.  "In  the  above-entitled  cause,  on  appeal 
from  the  district  court  of  Galveston  county  for  the  tenth  judi- 
cial district  to  the  court  of  civil  appeals  for  the  first  supreme 
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judicial  district,  judgment  was  rendered  on  the  seventh  day  of 
2^ovember,  1901,  affirming  the  judgment  of  the  court  below. 
From  said  judgment  Associate  Justice  Pleasants  dissented,  and 
upon  the  motion  of  the  appellant,  the  point  is  certified  to  the 
supreme  court  for  decision. 

"The  controversy  was  as  to  the  ownership  of  the  proceeds 
of  a  policy  ^^^  of  insurance  for  ten  thousand  dollars  upon  the 
life  of  Richard  Lord,  deceased,  issued  by  the  New  York  Life 
Insurance  Company.  Upon  its  face  the  policy  is  payable  to  the 
executors,  administrators,  or  assigns  of  the  insured. 

"Richard  Lord  died  September  8,  1900,  leaving  a  will  in 
which  he  devised  all  his  property  of  whatever  character  to  his 
wife,  Margaret  G.  Lord.  Kate  Lord,  a  sister  of  the  deceased, 
claimed  the  policy  of  insurance  as  a  gift  from  her  brother,  and 
brought  this  suit  against  the  insurance  company  and  Margaret 
G.  Lord  to  require  the  proceeds  to  be  paid  to  her.  The  insur- 
ance company  admits  liability  upon  the  policy  for  the  sum  of 
fourteen  thousand  four  hundred  and  twenty-eight  dollars,  and 
offers  to  pay  the  money  to  whichever  of  the  parties  the  court 
shall  adjudge  entitled  to  it.  A  trial  by  jury  in  the  court  be- 
low resulted  in  a  judgment  in  favor  of  the  plaintiff,  Kate  Lord, 
against  the  insurance  company  for  the  amount  above  stated. 
From  that  judgment  Margaret  G.  Lord  has  appealed. 

"Richard  Lord  and  the  defendant,  Margaret  G.  Lord,  were 
married  June  29,  1899.  He  was  about  forty-three  years  of 
age  at  the  time  of  his  marriage,  and  his  sister,  the  plaintiff,  was 
then  about  twenty-seven  years  of  age.  When  Kate  Lord  was 
about  twelve  or  thirteen  years  old  her  mother  died.  Not  long 
after  the  death  of  her  mother  their  father  went  to  South  Amer- 
ica, where  he  died  within  a  short  time.  After  the  death  of  her 
mother  and  until  his  death,  Kate  Lord  was  supported  entirely 
by  her  brother,  Richard  Lord.  She  had  no  property  except  an 
interest  in  some  shares  of  mining  stock  inherited  from  her 
father,  and  it  yielded  no  income.  The  relations  between  the 
brother  and  sister  were  of  the  most  affectionate  nature,  and  he 
provided  liberally  for  her  support  and  education.  After  she 
left  school  she  lived  with  him  until  his  marriage,  and  until 
his  death  had  permission  to  draw  against  his  bank  account. 
At  his  death,  Richard  Lord  left  but  little  property  except  some 
policies  of  life  insurance.  These  policies  were  all  contained 
in  a  box  which  was  locked  and  left  by  him  in  the  custody  of 
Adoue  &  Lobit,  bankers,  in  Galveston,  in  whose  possession  it 
was  at  the  time  of  his  death.    Among  the  policies  were  two  pay- 
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able  to  the  wife,  amounting  to  twenty  thoxisand  dollars;  an 
accident  policy  for  five  thousand  dollars,  payable  in  case  of 
death,  to  Kate  Lord,  and  three  policies  payable  to  the  estate 
of  the  deceased,  one  of  which  was  the  one  in  controversy.  All 
of  them  were  issued  after  the  marriage  of  Richard  Lord  and 
the  defendant,  Margaret  G.  Lord,  except  the  one  claimed  in 
this  suit  by  the  plaintiff,  Kate  Lord.  It  bears  date  Ocrober 
31,  1894,  and  was  the  only  insurance  Lord  ever  had  upon  his 
life  prior  to  his  marriage.  The  policy  is  set  out  at  page  62  of 
the  transcript,  and  either  party,  if  it  is  deemed  necessary,  may 
file  withr  this  certificate  a  copy  thereof.  It  is  on  the  twenty 
years  accumulation  plan,  and,  among  other  benefits  at  the  op- 
tion of  the  insured,  it  had  a  cash  surrender  value  at  the  end 
of  the  period  and  entitled  the  insured  to  procure  loans  during 
the  period. 

"The  plaintiff  introduced  several  witnesses  as  to  declarations 
made  by  Richard  Lord  in  his  lifetime  to  show  that  he  had 
given  her  the  policy  in  suit.  Emma  J.  McLellan  testified  that 
eome  time  in  1894,  before  the  issuance  of  the  policy,  Richard 
Lord  told  her  that  he  would  leave  his  ^*  sister  provided  for 
with  Kfe  insurance;  and  in  1896  he  said  that  he  had  taken 
out  this  policy  for  her;  that  he  was  not  a  man  to  save  money, 
and  that  he  had  left  her  provided  for  in  life  insurance.  Charles 
Vidor,  an  insurance  agent,  testified  that  he  was  well  acquainted 
and  intimate  with  Lord ;  that  five  or  six  years  ago  he  had  asked 
Lord  why  he  did  not  take  out  a  life  policy,  and  that  Lord  re- 
plied that  he  had  a  policy  for  ten  thousand  dollars,  and  that 
was  all  he  wanted,  as  he  only  had  his  sister  to  care  for;  that 
the  policy  was  for  the  benefit  of  his  sister,  and  that  he  did  not 
care  to  have  any  more.  Louis  Wortham,  also  an  insurance 
agent,  had  a  conversation  with  Lord  in  1899,  prior  to  his  mar- 
riage, and  also  in  189G  or  1897,  with  reference  to  insurance. 
They  were  friends  and  their  relations  were  intimate.  The  wit- 
ness said  that  Lord  told  him  that  he  had  a  policy  in  the  New 
York  Life  for  the  benefit  of  his  sister,  of  whom  he  spoke  as 
*Kitty';  that  the  policy  was  here.  A.  A.  Green,  Jr.,  testified 
that  he  was  a  life  insurance  manager  and  know  Richard  Lord 
in  his  lifetime  quite  well;  that  in  August,  1898,  he  had  solic- 
ited him  for  insurance.  That  he  said  that  he  had  one  policy 
for  ten  thousand  dollars  in  the  New  York  Life  Insurance  Com- 
pany; that  that  policy  was  his  sister  Kitty's,  and  that  he  would 
like  to  have  ten  thousand  dollars  additional  insurance  if  he 
could  stand  the  examination.     Witness  wrote  his  application, 
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but  the  company  applied  to  declined  to  issue  the  policy.  This 
witness  also  testified:  ^Vhen  I  came  to  ask  him  to  whom  he 
wanted  this  policy  payable,  he  said:  "This  policy  in  the  New; 

York  Life  is  Katie's You  know  I  am  educating  a  girl. 

....  Just  make  that  payable  to  myself  and  I  will  arrange 
for  that." '  James  Irwin,  also  an  insurance  agent,  testified  that 
Lord  applied  to  him  for  insurance  in  December,  1899,  about 
six  months  after  his  marriage;  that  the  witness  asked  him  if 
he  had  any  insurance,  and  he  answered  'Yes,'  he  had  some  for 
his  sister  'Katie.'  Witness  suggested  that  he  ought  to  take  out 
some  insurance  for  his  wife,  and  he  said :  'If  I  thought  you 
could  get  me  through  I  would.'  Witness  submitted  Lord's 
name  to  the  company  represented  by  him,  and  it  wrote  the 
twenty  thousand  dollars  for  the  benefit  of  his  wife.  Neil  P. 
Anderson  testified  that  he  resided  in  Fort  Worth,  and  was  a 
general  agent  for  McFadden  Brothers  in  the  cotton  business; 
that  Eichard  Lord  had  been  in  the  employ  of  the  firm  from 
about  1891  or  1892  until  his  death;  and  that  he  had  known 
him  since  1887  or  1888.  They  were  in  business  touch  with 
each  other  every  year,  but  Lord's  office  would  be  changed  from 
year  to  ^ear.  The  witness  said :  'I  think  it  was  in  1894,  the 
latter  part  of  that  year,  ....  Mr.  Lord  gave  me  some  valua- 
ble papers  in  a  sealed  envelope  to  be  cared  for  for  him,  asking 
me  if  I  could  take  care  of  them  in  my  safe.  I  told  him  yes, 
1  would  put  them  in  my  private  till.  When  he  handed  them 
to  me  he  says:  'In  this  is  a  policy  for  my  sister  Kate.'  Wit- 
ness kept  the  papers  for  about  a  year,  when  Lord  called  for 
them,  and  he  delivered  them  to  him.  The  attention  of  the 
witness  was  not  directed  to  any  other  paper  in  the  package,  and 
the  matter  was  never  mentioned  again.  It  appeared  from  the 
evidence  that  Lord  was  a  man  of  good  business  qualifications 
and  understood  the  effect  of  the  language  ^^^  of  the  policy 
and  knew  what  would  be  necessary  to  make  it  payable  to  his 
sister. 

"In  affirming  the  judgment  of  the  court  below,  this  court 
sustained  the  verdict  of  the  jiirv  and  held  that  there  was  suffi- 
cient legal  evidence  to  support  the  finding  of  the  jury  that  Eich- 
ard Lord  gave  the  policy  of  insurance  to  his  sister,  and  that 
actual  delivery  thereof  might  be  implied  from  the  evidence. 
Associate  Justice  Pleasants  dissented  from  the  conclusion  of 
the  majority  upon  the  ground  that  the  evidence  was  insufficient 
in  law  to  sustain  the  finding  of  the  jury  that  the  policy  was 
given  by  Eichard  I-iord  to  the  appellee.     The  question  is  there- 
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fore  certified  to  the  supreme  court  for  decision,  whether  or  not 
there  was  any  evidence  legally  sufficient  to  support  the  verdict 
.of  the  jury  that  Richard  Lord  had  given  the  policy  to  his  sister^ 
Kate  Lord." 

In  order  to  sustain  the  judgment  of  the  trial  court  and  the 
majority  of  the  court  of  civil  appeals,  the  evidence  must  be  suf- 
ficient to  justify  the  finding  that  Richard  Lord  gave  the  policy 
of  insurance  in  controversy  in  this  suit  to  his  sister  Kate  and 
delivered  it  to  her  in  such  manner  as  to  pass  the  title  thereto 
so  that  he  had  no  control  over  the  title  thereafter.  Whether 
or  not  there  was  such  a  delivery  was  a  question  of  fact  to  be 
tried  by  the  jury,  and  was  capable  of  proof  in  the  same  manner 
and  by  the  same  character  of  evidence  as  would  establish  the- 
gift  itself,  or  any  other  issuable  fact  in  the  case.  The  declara-' 
tions  of  Richard  Lord  introduced  in  evidence  were  competent 
to  prove  both  the  gift  and  the  delivery:  Thornton  on  Gifts, 
sec.  230;  Hansell  v.  Bryan,  19  Ga.  167;  Sprouse  v.  Littlejohn, 
22  S.  C.  358.  The  appellant  cites  as  authority  to  the  contrary 
of  this  proposition  the  case  of  Chambers  v.  McCreery,  106  Fed. 
368.  That  case  holds  squarely  that  the  delivery  of  a  gift  can- 
not be  proved  by  the  declarations  of  the  donor,  but  no  authority 
is  cited  in  support  of  that  proposition,  and  we  have  found  none 
agreeing  with  it.  We  see  no  reason  why  the  fact  of  delivery 
could  not  be  as  well  proved  by  a  declaration  as  the  fact  of  gift 
itself,  or  any  other  fact  about  which  a  party  had  made  a  declara- 
tion against  his  own  interest. 

The  declarations  made  by  Richard  Lord  being  admissible  and 
admitted  in  evidence,  the  question  arises,  What  probative  force 
are  they  entitled  to?  To  Louis  Wortham,  insurance  agents 
Tjord  stated  the  policy  in  this  suit  "is  hers,"  meaning  Miss  Kate 
Lord;  and  speaking  to  Mr.  Green  of  this  policy,  said:  "It  is 
Kate's."  These  statements  were  equivalent  to  saying  the  pol- 
icy was  the  property  of  his  sister  Kate,  from  which  the  jury 
might  infer  that  Richard  Lord  had  given  it  to  his  sister,  and 
that  he  had  actually  delivered  it  into  her  possession,  or  done 
that  which  was  equivalent  to  such  act  of  delivery  and  every 
other  act  necessary  to  transfer  it  to  her.  It  could  not  be  true 
that  it  belonged  to  his  sister  Kate,  or,  in  the  language  used, 
that  it  was  hers,  or  Kate's,  as  stated  by  one  witness,  unless  Lord 
had  given  it  to  her  and  had  actually  delivered  it,  because  the 
right  of  property  could  not  have  passed  without  such  act  of 
delivery:  2  Taylor  on  Evidence,  sec.  800;  1  Greenleaf  on  Evi- 
dence, 16th  ed.,  sees,  22a  o61-563;  Hancock  v.  Tram  Lumber 
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Co.,  65  Tex.  225 ;  Stepljena  v.  Masterson,  90  Tex.  417,  29  S. 
W.  293,  931;  Howard  v.  Perry,  7  Tex.  259;  Hunt  v.  Hunt, 
1,19  Mass.  474;  Kelly  v.  Manesg,  123,  N.  C.  23G,  31  S.  E.  490; 
Sprouse  v.  Littlejohn,  22  S.  C.  358 ;  Hansell  v.  Bryan,  19  Ga. 
167. 

In  Howard  v.  Perry,  7  Tex.  ^9,  it  was  necessary  for  the 
plaintiff  to  prove  that  the  certificate  by  which  the  land  was  lo- 
cated had  been  presented  to  the  land  board  and  approved,  or 
fuit  filed  and  judgment  of  approval  entered,  and  the  court  said: 
**It  appears  that  the  plaintiffs  admitted  on  the  trial  that  it  was 
n  good  certificate.  By  this  it  must  have  been  intended  that  it 
was  a  certificate  which  had  been  duly  recommended ;  for  other- 
"wise  it  could  not  have  been  said  to  be  a  'good'  certificate.  No 
•other  sensible  meaning  can  be  attached  to  the  word  'good,'  as 
Ivere  employed  than  that  it  was  used  to  denote  a  certificate 
"which  was  good  in  law  in  contradistinction  to  such  as  are 
•deemed  fraudulent  and  void."  The  supreme  court  of  South 
Otirolina,  in  passing  upon  a  similar  question,  said :  "It  is  true 
that  delivery  must  be  proved,  but  this  is  a  question  of  fact  for 
ihe  jury,  and  inasmuch  as  there  can  be  no  complete  and  legal 
:gift  without  delivery,  the  very  use  of  the  term  'gift,'  or  *I  have 
given,'  may  sometimes  be  intended  to  include  the  delivery,  and 
"where,  therefore,  such  declarations  have  been  used  by  the  donor 
and  they  are  admitted  by  the  court  as  competent,  we  think  it 
•ought  to  be  left  to  the  jury  to  say  whether  the  gift  has  been 
proved,  including  the  delivery,  and  it  ought  not  to  be  laid  down 
as  a  rule  of  law  to  govern  the  jury,  that  such  declarations  in 
■themselves  are  insufficient  to  prove  the  gift" :  Sprouse  v.  Little- 
john, 22  S.  C.  358. 

In  the  case  of  Chevallier  v.  Wilson,  1  Tex.  161,  the  supreme 
<30urt  held  that  the  declaration  of  the  donor  that  she  had  given 
the  property  in  question  to  the  donee  was  not  sufficient  to  sus- 
tain the  judgment,  but  in  that  case  the  court  was  acting  with 
power  to  review  the  facts  as  well  as  the  law,  and  the  question  now 
presented  was  not  before  that  court.  The  following  language 
*hows  that  the  supreme  court  decided  the  case  on  the  pre- 
ponderance of  the  evidence:  "We  have  heretofore  considered 
the  claim  of  the  petitioners  on  the  acknowledgment  of  Mrs. 
Wadlington  that  she  had  given  the  property  to  her  daughter, 
and  have  seen  the  effect  of  such  acknowledgment  counteracted 
by  all  the  facts  of  the  case.  This,  however,  was  but  the  evi- 
dence of  one  of  the  witnesses,  and  the  question  must  be  de- 
■cided,  not  on  his,  but  on  the  testimony  of  the  others,  which 
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goes  only  to  the  extent  that  the  mother  intended  the  slave  for 
her  daughter,  at  her  [the  mother's]  death."  It  has  been  fre- 
quently said  by  judges  on  delivering  opinions  upon  questions 
of  parol  gifts  that  the  evidence  must  be  clear  and  satisfactory, 
and  it  has  not  been  infrequently  the  case  that  they  have  refused 
to  sustain  judgments  based  upon  evidence  as  strong  as  that  pre- 
sented in  this  case;  but  those  decisions  are  made  upon  the 
weight  of  all  the  evidence  and  are  the  results  of  the  influence 
the  testimony  had  upon  the  mind  of  the  court.  They  are  there- 
fore not  authority  in  the  determination  of  the  question  sub- 
mitted. 

The  rule  by  which  this  court  must  be  governed  is,  "if  the 
testimony  *^*  is  of  such  a  character  that  there  is  no  room  for 
ordinary  minds  to  differ  as  to  the  conclusions  to  be  drawn  from 
it,"  that  there  was  no  evidence  of  delivery,  the  question  must 
be  answered  in  the  negative.  The  converse  of  that  proposition 
is  just  as  true — if  upon  the  evidence  in  the  record  ordinary 
minds  might  differ  as  to  the  conclusion  to  be  drawn  upon  the 
issue  of  delivery,  the  answer  must  be  in  the  affirmative.  We 
are  of  opinion  that  the  evidence  in  this  case  is  not  of  the  char- 
acter which  would  have  justified  the  district  judge  in  taking 
the  question  from  the  jury — in  other  words,'  the  evidence  was 
sufficient  to  raise  an  issue  of  fact  whether  there  had  been  an 
actual  delivery  of  the  policy  or  not. 

We  answer  that  the  facts  present  sufficient  evidence  as  a  mat- 
ter of  law  to  support  the  finding  of  the  jury  that  Eichard  Lord 
did  give  the  policy  to  his  sister,  Kate  Lord. 

Opinion  of  majority  sustained. 


A  Gift  may  be  Proved  by  the  declarations  of  the  donor:  Reid  v. 
Colcock,  1  Nott  &  McC.  592,  9  Am,  Dec.  729;  Blake  v.  Jones.  1  Bail 
Eq.  141,  21  Am.  Dec.  530;  Alger  v.  North  End  Sav.  Bank,  146  Mass. 
418,  4  Am.  St.  Rep.  331,  15  N.  E.  916;  First  Nat.  Bank  v.  Holland, 
99  Va.  495,  86  Am.  St.  Rep.  898,  39  S.  E.  126. 

The  Assignment  of  Life  Insurance  policies  is  considered  in  the  mono- 
graphic note  to  Chamberlain  v.  Butler,  87  Am.  St.  Rep.  484-619. 
Am.  St.   Rep..  Vol.  S8— 53 
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MISSOUEI,  KANSAS  AND  TEXAS  RY.  CO.  v.  WOOD. 

[95  Tex.  223,  66  S.  W.  449.] 

INFECTIOUS  DISEASE— Eight  of  Action  in  Favor  of  Person 
Contracting. — When  the  duty  to  prevent  the  spread  of  a  contagious 
disease  rests  upon  a  corporation  or  private  person,  an  obligation 
arises  in  favor  of  each  member  of  the  community  and  a  right  of 
action  aecruea  in  favor  of  him  who  suffers  from  its  breach,  (p. 
838.) 

RAILWAY  CORPORATIONS  Maintaining  Hospitals— Lia- 
bility of  for  the  Escape  of  Persons  Suffering  from  Contagious 
Diseases.— If  a  railway  corporation  maintaining  a  hospital  for  its 
employfis  suffers  one  of  them,  while  delirious  from  smallpox,  to 
escape  from  the  detention  camp  and  thereby  to  communicate  the 
disease  to  another,  the  latter  may  recover  of  the  corporation  for  the 
damages  thus  inflicted  on  him,  if  it  or  any  of  its  employfes  was  guilty 
of  negligence  to  which  such  escape  was  due.     (p.  839.) 

NEGLIGENCE  in  Permitting  the  Escape  of  Smallpox 
Patients — What  is. — The  diligence  required  of  a  railway  corporation 
maintaining  a  hospital  or  detention  camp  in  which  one  of  its  em- 
ployes was  confined  while  suffering  from  smallpox  depends  on  the 
character  of  the  disease  and  the  danger  of  communicating  it  to 
others.  It  a-ssumes  the  duty  of  using  ordinary  care  to  prevent  him 
from  exposing  himself  in  delirium  or  being  exposed  otherwise 
eo  as  to  communicate  the  disease  to  others,     (pp.  839,  840.) 

T.  S.  Miller,  W.  C.  Jones,  Craddock  &  Looney  and  Head  & 
Dillard,  for  the  appellant. 

Evans  &  Elder,  for  the  appellees. 

22»  BEOWN,  A.  J.  The  court  of  civil  appeals  for  the  fifth 
district  has  certified  to  this  court  the  following  statement  and 
questions : 

"The  appellant,  the  Missouri,  Kansas  and  Texas  Eailway 
Company  of  Texas,  enters  into  agreements  with  its  employes, 
in  consideration  of  deducting  a  stipulated  sum  from  their  wage* 
each  month,  that  in  case  any  one  of  them  should  hecome  sick 
or  injured  while  in  its  sen'ice,  it  would  furnish  them  surgical 
and  medical  attention.  Appellant  entered  into  a  contract  with 
Alouzo  Dickson,  an  employe,  whereby  it  was  agreed,  in  con- 
sideration of  deducting  twenty-five  cents  from  his  wages  each 
month,  that  if  he  should  become  injured  or  sick  it  would  take 
charge  of  him  and  treat  him  for  such  injury  or  sickness.  On 
August  1,  1899,  and  for  many  years  prior  thereto,  the  appellant 
was  operating  and  controlling  a  hospital  department  for  the 
purpose  of  treating  its  sick  and  injured  employes.  The  Mis- 
souri, Kansas  and  Texas  Eailway  Company  of  Texas,  and  *^* 
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the  Missouri,  Kansas  and  Texas  Railway  Company  constitute 
•what  is  known  as  the  Missouri,  Kansas  and  Texas  Railway  Sys- 
tem. Said  companies  operate,  in  connection  with  and  as  a 
part  of  the  claim  and  legal  departments,  their  hospital  depart- 
ment, under  one  general  management,  for  the  mutual  benefit 
and  interest  of  the  companies  and  their  respective  employes. 

"The  Kansas  company  owns  a  hospital  at  Sedalia,  Missouri, 
that  is  used  by  the  two  companies,  where  some  of  the  employes 
of  appellant  are  sent  for  treatment  when  sick  or  injured. 

"During  the  latter  part  of  July,  1899,  Alonzo  Dickson,  who 
was  then  in  the  employment  of  appellant  as  a  section-hand,  and 
had  been  in  such  employment  for  four  years  in  Hunt  county, 
received  a  slight  injury  in  such  service  and  was  sent  to  the  Se- 
dalia hospital,  arriving  there  on  August  1,  1899.  At  the  tim.? 
he  was  placed  in  the  hospital  he  was  placed  in  a  ward  with  some 
colored  patients,  who  were  broken  out  with  smallpox — smallpox 
having  existed  in  the  hospital  from  the  tenth  day  of  July  pre- 
vious. He  complained  to  the  surgeon  in  charge  and  told  him 
that  those  negroes  had  smallpox,  and  that  he  desired  to  leave 
the  hospital.  He  was  told  by  the  surgeon  that  it  was  only 
chickenpox,  but  to  come  around  the  next  morning  and  he  would 
give  him  a  pass  back  to  Greenville.  On  the  next  morning,  Au- 
gust 2,  1899,  he  was  discharged  from  the  hospital,  sent  back 
to  Hunt  county,  and  placed  at  work  for  appellant  under  James 
Ewing,  section  foreman. 

"George  McNeil  was  the  house  surgeon  of  said  hospital.  It 
was  his  duty  to  examine,  admit,  treat,  and  discharge  patients 
sent  to  the  hospital,  and  to  keep  a  register  showing  the  names 
and  address  and  the  dates  of  admission  and  discharge  of  all  pa- 
tients sent  to  the  hospital  for  treatment.  This  surgeon  was  in- 
experienced in  the  treatment  of  smallpox,  never  having  treated 
a  case  prior  to  this  time,  there  never  having  been  a  case  of 
smallpox  in  the  hospital  since  he  had  been  in  charge,  he  being 
put  in  charge  in  1890,  the  same  year  he  graduated  from  college. 
It  was  not  determined  that  there  was  smallpox  in  the  hospital 
until  August  2,  1899,  the  day  that  Dickson  was  discharged  from 
and  after  he  left  the  hospital. 

"On  that  day  the  city  of  Sedalia  quarantined  the  hospital  on 
account  of  the  prevalence  of  smallpox  in  the  hospital,  and  it 
remained  under  quarantine  until  September  11,  1899.  Prior 
to  the  second  day  of  August,  appellant  did  not  know  that  small- 
pox existed  in  the  hospital,  but  learned  it  on  that  day  and  that 
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Dickson  had  been  exposed  thereto  and  was  liable  to  break  out 
with  the  disease  in  about  fifteen  days.  No  precautions  were 
taken  to  protect  him,  or  the  public  against  him,  until  the  nine- 
teenth day  of  August,  when  he  broke  out  with  the  disease.  On 
August  3,  1899,  the  division  superintendent  of  appellant,  A. 
1).  Bethard,  at  Denison,  Texas,  sent  to  A.  W.  Baxley,  at  Green- 
ville, Texas,  the  roadmaster  of  the  Mineola  division  of  appel- 
lant's lines,  the  following  telegram:  During  quarantine  at  Se- 
•dalia  hospital,  local  surgeons  will  look  after  ^^^  sick  or  in- 
jured employes  except  those  who  desire  to  go  to  hospital,  who 
jnay  be  sent  to  Dallas,  Fort  Worth,  or  Houston  infirmary.' 

^'When  Dickson  broke  out  with  smallpox  and  this  fact  was 
made  known  to  the  company's  local  surgeon.  Dr.  Garnett,  he 
wired  to  Dr.  Yancey,  the  chief  surgeon,  to  know  what  to  do 
with  him  and  the  chief  surgeon  wired  him:  'Isolate  and  quar- 
antine him,  secure  a  nurse  at  reasonable  wages  and  give  him 
such  attention  there  as  he  will  need.  Write  me  particulars 
and  daily  expenses.  Attend  to  vaccination  and  watch  anyone 
who  may  have  been  exposed  by  him.' 

"^NHien  E.  M.  Chapman,  who  was  then  the  mayor  of  Green- 
ville, learned  that  Dickson  had  smallpox,  and  before  he  learned 
that  he  was  an  employe  of  appellant  and  had  been  exposed  to 
the  disease  at  its  hospital,  he  purchased  a  tent  and  arranged 
with  the  owner  of  some  lands  preparatory  to  taking  charge  of 
Dickson.  This  was  Sunday  afternoon,  August  20,  1899.  But 
before  taking  charge  of  Dickson,  Dr.  Garnett  showed  Chap- 
man his  instructions  from  Yancey,  at  which  time  Dr.  Garnett, 
acting  under  the  said  instructions  of  Dr.  Yancey,  took  charge 
of  Dickson  and  undertook  to  isolate  and  quarantine  him.  He 
placed  him  in  the  tent  and  on  the  land  that  had  already  been 
secured  and  designated  by  Chapman  as  a  quarantine  camp, 
and  Chapman  took  no  further  steps  until  after  Dickson  had- 
escaped,  which  was  on  Tuesday  morning,  August  22d.  On 
that  afternoon,  the  mayor,  acting  on  the  understanding  that- 
the  railway  company  would  defray  the  expenses,  hired  one  ad- 
ditional guard  for  the  pest  camp  and  established  a  detention 
camp  near  the  pest  camp  and  confined  in  it  all  who  had  been 
exposed  to  Dickson.  Dr.  Garnett  having  taken  charge  of  Dick- 
•gon,  undertook  to  isolate  and  quarantine  him  on  behalf  of  the 
railroad  company,  neglected  to  employ  a  sufficient  number  of- 
attendants  or  guards  to  restrain  him,  but  negligently  employed' 
an  incompetent  Mexican  and  placed  him  in  charge  of  Dickson 
to  firuard  and  nurse  him  for  the  first  two  days.     At  the  time 
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the  Mexican  was  put  in  charge  of  Dickson,  he  (Dickscn)  was 
delirious  with  fever,  and  it  was  known  that  persons  thus  suffer-» 
ing  would  likely  escape.  While  Dickson  was  in  a  delirious  con- 
dition, the  Mexican  went  to  sleep  and  negligently  permitte(i 
him  to  escape  from  the  camp  and  to  wander  upon  the  prem- 
ises of  appellees  and  communicate  to  them  and  their  child  the 
disease,  inflicting  the  injuries  complained  of  by  appellees.  Ap- 
pellants exercised  due  care  in  the  selection  of  their  surgeons 
and  physicians. 

"Questions:  Under  the  foregoing  facts,  did  the  negligence 
of  appellant's  local  surgeon  in  employing  an  incompetent  nurse 
or  attendant  for  Dickson,  and  the  negligence  of  said  attendant 
in  permitting  said  Dickson  to  escape  while  delirious,  render 
appellant  liable  for  the  damages  sustained  by  appellee  by  rea- 
son of  the  smallpox  being  communicated  to  him  and  his  fam- 
ily by  said  Dickson  ?  2.  Is  the  appellant  liable  for  the  damages 
sustained  by  appellee  by  reason  of  having  exposed  Dickson  to 
the  smallpox  at  the  hospital  at  Sedalia  and  afterward  assum- 
ing care  of  him,  in  failing  to  isolate  and  ^^^  have  him  prop- 
erly guarded  to  prevent  his  escape  and  communicating  the 
disease  to  appellee  and  family?" 

The  contract  between  appellant  and  Dickson  and  the  acts  of 
the  railroad  company  in  sending  him  to  the  hospital  at  Se- 
dalia, where  he  became  infected  with  smallpox,  were  pertinent 
to  the  issues  in  this  case  only  to  the  extent  they  tend  t-o  sliow 
that  Dr.  Garnett,  in  taking  charge  of  the  sick  man  and  under- 
taking to  oare  for  him,  acted  as  appellant's  agent  and  within 
the  scope  of  his  authority.  The  court  of  civil  appeals  having 
found  that  Dr.  Garnett  was  authorized  by  the  appellant  to  take 
charge  of  Dickson,  it  will  be  unnecessary  for  us  to  notice  the 
relative  rights  and  liabilities  of  the  railroad  company  and  Dick- 
son. 

Counsel  for  appellant  claim  that  the  quarantine  of  Dickson 
was  a  public  duty  which  the  city  of  Greenville  might  have  taken 
in  hand  without  liability  for  the  acts  of  its  officers,  from  which 
the  conclusion  is  drawn  that  for  performing  the  same  acts  the 
railroad  company  is  entitled  to  the  same  immunity.  White  v. 
City  of  San  Antonio,  94  Tex.  313,  60  S.  W.  420,  is  cited  to  sup- 
port the  proposition.  It  is  sufficient  to  say  that  the  appellant 
occupied  a  very  different  position  to  that  of  the  city  of  San 
Antonio,  for  the  latter  was  engaged  in  the  enforcement  of  a 
law  of  the  state  discharging  a  duty  enjoined  upon  it  by  the 
statute,  while  the  appellant  voluntarily  undertook  to  do  what 
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the  city  might  have  done,  being  neither  authorized  nor  re- 
quired by  law  to  do  so.  It  did  not  represent  the  state  of  Texas 
and  was  not  entitled  to  the  immunity  from  liability  which  is 
accorded  to  the  state. 

Counsel  urge  the  proposition  that  the  railroad  company  owed 
no  duty  to  the  appellee;  therefore,  there  was  no  liability  for 
Dickson's  escape.  House  v.  Houston  Waterworks  Co.,  88  Tex. 
233,  31  S.  W.  179,  is  relied  upon  to  sustain  that  position,  but 
the  cases  are  so  dissimilar  that  the  principles  announced  in 
that  case  are  not  applicable  in  this.  In  House  v.  Houston 
Waterworks  Co.  the  two  classes  of  cases  are  distinguished  upon 
authorities  cited  and  discussed.  Nonliability  for  a  failure  to 
perform  a  duty  due  to  the  public  as  such  is  there  commented 
upon  and  contrasted  with  the  class  of  duties  which  are  intended 
to  benefit  the  individuals  composing  the  public.  This  case  be- 
longs to  the  latter  class,  because  whatever  affects  the  health 
of  the  community  necessarily  affects  the  individual  members 
thereof;  and  when  the  duty  to  prevent  the  spread  of  a  con- 
tagious disease  rests  upon  a  private  corporation  or  person,  an 
obligation  arises  in  favor  of  each  member  of  the  community, 
and  a  right  of  action  exists  in  favor  of  him  who  suffers  from 
its  breach. 

But  counsel  for  the  railroad  company  earnestly  insist  that  it 
is  not  liable  for  the  act  of  Dickson  in  going  away  from  the 
camp,  although  he  was  at  the  time  delirious  to  the  extent  of 
being  incapable  of  self-control.  In  Tunbridge  Wells  Local 
Board  v.  Bisshopp,  L.  R.  2  C.  P.  Div.  192,  Duncan,  J.,  stated 
and  answered  the  question  thus :  "Can  a  man  be  said  to  'expose' 
or  to  *be  in  charge  of  one  who  is  of  full  age  and  a  free  agent  ? 
A  man  weakened  by  disease  may  fairly  be  said  to  be  'exposed' 
by  the  person  who  is  attending  upon  him.  The  statute  cannot 
be  limited  ^^^^  to  legal  control  or  it  will  become  a  dead  letter." 
That  case  proceeded  before  the  court  upon  the  ground  that  the 
defendant  had  exposed  one  infected  with  a  contagious  disease 
by  going  with  him  through  the  streets  and  tin  public  places,  but 
the  defendant  was  acquitted  because  he  had  used  proper  care  in 
doing  so.  The  case  answers  the  objection  made  that  the  es- 
cape of  Dickson  and  his  going  upon  the  premises  of  the  ap- 
pellee could  not  be  charged  to  the  railroad  company. 

Whenever  the  duty  of  restraining  another  arises  and  the 
power  of  control  over  him  exists,  liability  will  follow  upon  a 
failure  to  perform  the  duty.  In  Metropolitan  Asylum  Dist. 
V.  Hill,  6  App.  Cas.  204,  Lord  Blackburn  said:  "When  the 
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disease  is  infectious,  there  is  a  legal  obligation  on  the  sick  per- 
son and  on  those  who  have  the  custody  of  him  not  to  do  any- 
thing that  can  be  avoided  which  shall  tend  to  spread  the  in- 
fection; and  if  either  do  so,  as  by  bringing  the  infected  per- 
son into  a  public  thoroughfare,  it  is  an  indictable  offense,  though 
it  will  be  a  defense  to  an  indictment  if  it  can  be  shown  that 
there  was  a  sufficient  cause  to  excuse  what  is  prima  facie 
wrong."  The  same  principle  obtains  in  reference  to  animals 
of  known  vicious  character  which  the  owner  is  required  to  re- 
strain to  prevent  them  from  inflicting  injury  upon  others;  and 
the  owners  of  animals  known  to  be  infected  with  contagious 
diseases  must  control  them  in  such  manner  as  to  prevent  them 
from  communicating  the  disease  to  the  animals  of  other  per- 
sons: Clarendon  Land  etc.  Co.  v.  McClelland,  89  Tex.  490,  59 
Am.  St.  Rep.  70,  34  S.  W.  98,  35  S.  W.  474.  If  the  railroad 
company  had  undertaken  to  keep  a  horse  known  to  be  affected 
with  a  contagious  disease  at  the  same  place  and  by  the  same 
means,  and  the  horse  had  been  permitted,  through  the  negli- 
gence of  the  attendant,  to  escape  and  had  communicated  the 
disease  to  a  horse  the  property  of  the  appellee,  there  would  be 
no  doubt  of  the  liability  of  the  railroad  company  for  the  dam- 
ages. If  there  be  a  sound  reason  for  denying  to  Wood  as  great 
security  for  his  wife  and  children  against  the  diseased  man 
as  would  have  been  accorded  to  him  in  favor  of  his  beasts  against 
a  diseased  horse,  it  has  not  been  suggested  by  counsel  for  the 
appellant,  and  we  are  unable  to  discover  any  tenable  basis  for 
the  distinction. 

The  quantum  of  diligence  which  was  required  of  the  appel- 
lant depended  upon  the  character  of  the  disease  and  the  dan- 
ger of  communicating  it  to  others.  "If  the  business  be  hazard- 
ous to  the  lives  of  others,  the  care  to  be  used  must  be  of  a 
nature  more  exacting  than  required  where  no  such  hazard  ex- 
ists; the  greater  the  hazard  the  more  complete  must  be  the  ex- 
ercise of  care" :  Galveston  etc.  Ry.  Co.  v.  Hewitt,  67  Tex.  478, 
€0  Am.  Rep.  32,  3  S.  W.  705.  Smallpox  is  commonly  known 
to  be  a  highly  contagious  disease  and  very  dangerous  to  human 
life,  and  isolation  of  the  infected  person  is  generally  recog- 
nized as  necessary  to  afford  protection  to  the  community  in 
which  he  may  be  found.  The  court  of  civil  appeals  found  as 
a  fact  that  it  is  a  characteristic  of  smallpox,  known  to  appel- 
lant's agent,  that  the  patient  is  liable  to  become  delirious  to 
the  degree  of  irresponsibility  and  to  wander  from  the  place  of 
confinement,  being  thereby  liable  to  come  into  contact  with 
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persons  in  the  neighborhood.  The  object  of  placing  Dickson 
in  the  ^*'*  tent  and  supplying  a  nurse  and  guard  for  him 
was  not  alone  to  care  for  and  to  provide  for  him,  but  also  to 
protect  the  public  against  infection  by  contact,  and  when  the 
railroad  company  undertook  to  treat  Dickson  for  the  disease 
and  to  care  for  him  at  the  place  designated  by  the  mayor  of 
Greenville,  it  assumed  the  duty  of  using  ordinary  care  to  pre- 
vent Dickson  from  exposing  himself  in  delirium,  or  from  being 
exposed  otherwise  so  as  to  communicate  the  disease  to  other 
persons,  and  having  failed,  through  the  negligence  of  its  em- 
ployes, to  use  such  care,  and  by  reason  of  its  negligence  Dick- 
son having  escaped  and  communicated  the  disease  to  the  ap- 
pellee's family,  the  railroad  company  was  liable  for  the  dam- 
age caused  thereby :  Eex  v.  Vantandillo,  4  Maule  &  S.  75 ;  Rex 
V.  Burnett,  4  Maule  &  S.  273;  Haag  v.  Board  of  Commission- 
ers, 60  Ind.  511,  28  Am.  Eep.  654;  Smith  v.  Baker,  20  Fed. 
709 ;  Metropolitan  Asylum  Dist.  v.  Hill,  6  App.  Cas.  204. 

To  both  questions,  we  answer  that  under  the  facts  stated 
the  railroad  company  was  liable  to  the  appellee  Wood  for  the 
damages  caused  to  him  by  reason  of  the  smallpox  being  com- 
municated to  him  and  his  family  by  Dickson  through  the  neg- 
ligence of  the  agent  of  the  railroad  company. 


LIABILITY  OF  PERSONS  COMMUNICATING  CONTAGIOUS  OE 
INFECTIOUS  DISEASES   TO   OTHEES.* 
L    Civil  Liability. 

a.  Grounds  of. 

1.  Negligence. 

A.  General  Eule. 

B.  Necessity  of  Scienter. 

C.  Contributory    Negligence  and  Assumption  of  Eisks. 

2.  Breach  of  Contract  or  Fraud. 

b.  Instances. 

1.  In  GeneraL 

2.  Physicians. 

3.  Master  and  Servant. 

A.  Liability  of  Master  to  Servant. 

B.  Liability  of  Master  to  Third  Persons. 

4.  Landlord  and  Tenant. 

5.  Sale  of  Diseased  Animals. 

6.  Public  Officers. 

7.  Municipal  Corporations. 

*RBFEBENCE8  TO  MONOQKAPHIC  NOTES. 

Quarantine  and  health  laws  and  regulations:  47  Am.  St  Rep.  533-552.  Liability 
lor  spreading  contagion,  5t9-552. 

Powers  which  may  be  delegated  to  board!^  of  health:  80  Am.  St.  Rep.  212-234.  Pow- 
er to  make  quarantine  regulations,  etc.,  227-234. 

Wha  health  regulations  of  interstate  commerce  are  constitutional:  27  Am.  8t. 
Reo  666  567 

Power  of  mnnicipalities  and  other  public  bodies  in  case  of  contagion  to  establish 
pesthouses  and  enforce  quarantine  regulations,  and  to  compel  those  sick  with 
contagious  diseases  to  remove  to  pesthouses  or  to  Isolate  themselves:  92  Am.  Dec 
76^. 
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A.  For  Nuisances. 

B.  For  Negligence  of  Public  Officers. 
8.    Public  Policy  as  Affecting  Recovery. 

A.  Communication  of  Venereal  Diseases  In  Illicit  In- 
tercourse. 

B.  Contracts  the   Enforcement  of  WMch  Would  Ex- 
pose Persons  to  Contagion. 

XL    Criminal  Liability. 

a.  Exposing  Public  to  Contagious  Disease. 

b.  Communication  of  Venereal  Disease. 

1.    Civil  Liability. 
a.    Grounds  of. 
1.    Negligence. 

A.  General  Biile. — The  liability  of  a  person  who  exposes  another 
to  a  contagious  or  infectious  disease  rests  ordinarily  upon  negligence. 
It  is  but  a  particular  application  of  the  very  general  proposition 
that  all  are  under  "to  observe  under  varying  circumstances  an  ap- 
propriate measure  of  prudence  to  avoid  causing  harm  to  one  an- 
other," The  general  principle  is  well  established  that  "one  who 
negligently— that  is,  through  want  of  ordinary  care— exposes  another 
to  an  infectious  or  contagious  disease,  which  such  other  thereby  con- 
tracts is  liable  in  damages  therefor,  in  the  absence  of  contributory 
negligence  or  assumption  of  rishs":  Kliegel  v.  Aitken,  94  Wis.  432, 
59  Am.  St.  Eep.  901,  69  N.  W.  67. 

What  amounts  to  ordinary  care  in  any  case  is  a  question  of  fact, 
and  dependent  upon  all  the  circumstances  of  that  case.  The  nature 
and  malignity  of  the  disease,  the  probability  of  others  exposed  to 
it  contracting  it,  the  facilities  present  for  preventing  its  spread, 
and  innumerable  other  facts  are  all  to  be  considered  in  determining 
whether  in  any  case  due  care  has  been  exercised:  Missouri  etc.  Ky. 
Co.  V.  Wood  (principal  case),  95  Tex.  223,  ante,  p.  83 1,  66  S.  W.  449. 
Beyond  the  statement  that  the  case  demanded  is  that  which  a  rea- 
sonably prudent  and  careful  man  would  exercise  under  the  circum- 
stances, no  general  rule  as  to  what  constitutes  actionable  negligence 
can  be  laid  down.  We  shall  hereafter  consider  the  various  instances 
in  which  such  negligence  has  been  held  to  exist. 

B.  Necessity  of  Scienter. — In  many  of  the  cases  in  which  liability 
is  sought  to  be  fastened  upon  one  for  negligently  exposing  another 
to  a  contagious  or  infectious  disease  it  is  said  that  in  order  to  show 
negligence  it  must  be  proved  that  the  defendant  knew  of  the  pres- 
ence of  the  contagious  disease.  Thus  in  Long  v.  Chicago  etc.  K.  K. 
Co.,  48  Kan.  28,  30  Am.  St.  Rep.  271,  28  Pac.  977,  where  the  de- 
fendant was  sued  for  damages  incurred  by  plaintiff  from  smallpox 
contracted  by  him  from  the  defendant's  ticket  agent  while  the  lat- 
ter was  selling  tickets,  the  court  cited  the  cases  in  which  scienter 
was  held  essential  to  fasten  a  liability  on  a  landlord  for  letting  in- 
fected premises,  and  said:  "In  this  case  it  is  not  charged  that  the 
railroad  company  knew  that  its  agent  at  Anness  was  afflicted  with- 
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anj  disease,  contagious  or  otherwise.  W©  do  not  think  that  a  master 
i>T  a  railroad  company  is  liable  in  damage  to  a  third  person  because 
«}ach  person  has  contracted  a  contagious  or  infectious  disease  from 
an  agent  when  the  master  or  company  has  no  knowledge  that  the 
tigent  is  aflBicted.    Proof  of  scienter  is  necessary." 

The  cases  cited  by  the  court  as  holding  that  knowledge  by  the 
lessor  of  real  property  that  the  premises  leased  were  infected  is 
necessary  to  charge  him  with  liability  were  all  cases  in  which  the 
lessor  was  found  to  have  actual  knowledge,  and  the  question  whether 
it  was  necessary  was  therefore  not  involved:  See  post,  1,  b,  4. 
"Whatever  the  general  rule,  however,  it  is  undoubtedly  true  that  the 
relations  of  the  partierS  may  impose  liability  on  a  person  for  expos* 
ing  another  to  a  contagious  disease  even  though  the  person  so  liable 
■had  no  actual  knowledge  of  the  presence  of  the  disease.  Where,  for 
instance,  a  master  is  bound  to  furnish  a  safe  place  for  a  servant  to 
work,  he  cannot  shield  himself  from  liability  by  proof  that  he  did 
not  know  the  place  was  infected,  where  he  failed  to  employ  rea- 
flonable  care  to  determine  its  safety  and  healthfulness.  In  such  a 
■case  he  is  liable  if  he  knew,  or  in  the  exercise  of  reasonable  care 
ought  to  have  known,  of  the  danger.  Ignorance  of  a  danger  of 
which  one  ought  to  know  is  itself  negligence,  and  not  an  excuse 
for  exposing  another  to  that  danger:  See  Kliegel  v.  Aitken,  94  Wis. 
432,  59  Am.  St.  Bep.  901,  69  N.  W.  67.  As  to  what  is  a  sufficient 
allegation  of  knowledge  in  a  criminal  case,  see  post,  11,  a. 

C.  Contributory  Negligence  and  Assumption  of  Bisks.— The  lia- 
bility being  in  general  based  upon  negligence  may,  of  course,  be 
avoided  by  proof  either  that  the  defendant  was  contributorily  negli- 
gent or  that  he  knowingly  assumed  the  risk:  Kliegel  v.  Aitken, 
■94  Wis.  432,  59  Am.  St,  Bep.  901,  68  N.  W.  67.  The  question  of  con- 
tributory negligence,  like  that  of  the  plaintiff's  negligence,  is 
essentially  one  of  fact,  and  for  the  jury.  It  cannot,  for  instance, 
le  said  as  a  matter  of  law  that  under  all  circumstances  vaccination 
is  a  necessary  precaution  to  be  taken  by  a  person  exposed  to  small- 
pox. The  duty  of  the  plaintiff,  like  that  of  the  defendant,  is  to  be 
measured  by  "ffuch  precautions  as  a  man  of  ordinary  care  and 
prudence  would  take  under  like  circumstances."  Failure  to  vac- 
cinate is  not,  therefore,  necessarily  contributory  negligence:  Minor  v. 
Sharon,  112  Mass.  477,  17  Am.  Bep.  122;  Missouri  etc.  Ky.  Co. 
V.  Wood  (Tex.),  68  S.  W.  802  (affirming  the  principal  case,  95  Tex. 
223,  ante,  p.  834,  66  S.  W.  499).  The  same  is  true  of  the  question 
whether  one  is  contributorily  negligent  who,  hearing  rumors  of  the 
existence  of  smallpox  in  a  hotel,  nevertheless  goes  there  and  becomes 
a  guest  without  further  inquiry  as  to  the  truth  of  the  rumors.  It 
is  a  question  of  fact  for  the  jury:  Gilbert  v.  Hoffman,  66  Iowa, 
205,  55  Am.  Bep.  263,  23  N.  W.  632. 

One  who  knowing  of  the  facts  which  make  it  probable  that  cer- 
tain premises  are  infected,  yet  who,  without  any  assurance  that  they 
are  liealthful,  leases  them  or  goes  to  work  in  them,  cannot  recover 
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in  the  event  that  he  contracts  the  disease.    Whether  regarded  as  con- 
tributory negligence  or  as  an  assumption  of  risks,  the  result  is  the 
same.     Where,  however,  the  plaintifle  enters  such  premises  on  the  ex- 
press  assurance  of  the  defendant  that  they  are  healthful,  the  question 
whether  the  facts  were  such  that  a  reasonably  prudent  person  would 
have  relied  on  such  assurances  is  one  for  the  jury.     If  the  answer 
18  aflSrmative,  mere  knowledge  on  the  part  of  the  plaintiff  that  there 
had  been  illness  of  a  contagious  or  infectious  nature  on  the  premises 
will  not  bar  recovery:   Span  v.  Ely,  8  Hun,  255;  Snyder  v.  Gordon, 
46  Hun,  538.   In  Gilbert  v.  Hoffman,  66  Iowa,  205,  55  Am.  Kep.  263, 
23  N.  W.  632,  it  is  said  that  where  a  hotelkeeper  has  his  hotel  open 
for  business  it  is  in  effect  a  representation  that  it  is  a  reasonably 
safe  place  in   which   to   stop,   and   that    while   the   question   of   the 
guest's  prudence  is  one  of  fact,  the  hotelkeeper  is  "hardly  in  a  posi- 
tion now  to   insist   that   one  who   accepted   and   acted   on  this  rep- 
resentation  and  was  injured   because   of  its  untruth,   shall    be   pre- 
cluded  from  recovering  against  him  for  the  injury  on  the   ground 
that  she  might  by  further  inquiry  have  learned  of  its  falsity." 

2.  Breach  of  Contract  or  Fraud.— While,  as  we  have  seen,  the 
basis  of  the  liability  for  exposing  another  to  a  contagious  disease 
is  ordinarily  negligence,  it  may  rest  upon  other  bases.  If,  for  in- 
stance, a  landlord  expressly  represents  a  house  to  be  sweet  and 
healthy  for  the  purpose  of  inducing  a  prospective  tenant  to  rent  it, 
if  the  elements  of  fraud  are  present,  the  action  may  be  brought 
as  one  of  deceit:  Cutter  v.  Hamlen,  147  Mass.  471,  18  N.  E.  397. 

In  Piper  v.  Menifee,  51  Ky.  (12  B.  Mon.)  465,  54  Am.  Dec.  547, 
a  physician  suing  for  the  value  of  servicer  rendered  was  met  by 
proof  that  in  violation  of  a  promise  to  defendant's  wife  he  had 
visited  smallpox  patients  while  treating  the  defendant  and  had  com- 
municated the  disease  to  the  latter.  The  court  held  that  the  proof 
offered  in  defense  was  at  least  proper  to  reduce  the  amount  of  plain- 
tiff's recovery,  and  treated  it  not  as  a  case  of  negligence,  but  as  one 
of  breach  of  contract  or  else  of  fraudulent  representations,  in  the 
language  of  Marshall,  J.:  "When,  in  the  very  commencement  of  the 
services  for  which  a  considerable  portion  of  the  charges  now  in  ques- 
tion was  made,  he  was  expressly  warned  by  the  defendant's  wife, 
acting  presumably  for  her  husband  as  well  as  "herself  and  the  rest 
of  the  family,  that  if  he  attended  smallpox  patients,  he  must  not 
come  there,  but  they  would  employ  another  physician,  his  promises 
of  compliance,  constituting,  as  they  did,  the  inducement  and  con- 
dition of  his  further  employment,  entered  into  and  formed  a  part 
of  the  consideration  of  the  contract  on  which  he  sues.  And  whether 
they  be  regarded  as  being  in  the  nature  of  a  warranty  that  the 
family  should  not  be  subject  to  the  risk  of  smallpox  by  his  visits, 
or  as  having  been  intended  to  lull  their  apprehensions,  and  thus  to 
procure  a  continuance  of  his  employment  by  a  delusive  statement, 
their  violation  and  the  consequent  damage  constitute,  in  our  opinion. 
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an  available  ground  for  reducing  the  recovery  for  the  services,  ii> 
the  performance  of  which  the  violation   of  these  promises  and  the 

consequent    damage    occurred Indeed,    there    is    some    ground 

for  saying  that  his  right  to  charge  the  defendant  for  attendance  oa 
the  first  disease  was  made  expressly  dependent  upon  his  not  visit- 
ing smallpox  patients."  In  the  absence  of  such  promises  there- 
would  nevertheless  be  an  action  for  negligence  and  this  the  court 
recognizes  in  its  opinion. 

b.    Instances. 

1.  In  Cheneral. — The  misfortune  of  being  the  victim  of  a  con- 
tagious or  an  infectious  disease  is  not  in  itself  a  tort.  Neither  the  per- 
son ill  nor  thos«  who  have  him  in  charge  are  liable  civilly  or  crimi- 
nally, in  the  absence  of  negligence  or  a  willful  act,  although  other 
persons  may  be  exposed  and  may  contract  the  disease.  In  the  words 
of  Lord  Blackburn,  in  Metropolitan  Asylum  District  v.  Hill,  6  App. 
Cas.  204:  "Where  those  who  have  the  custody  of  a  person  sick 
of  an  infectious  disorder  have  not  the  means  of  isolating  him  from 
the  other  inmates,  which  is  very  commonly  the  case  with  the  poor, 
and  consequently  those  other  inmates  and  the  neighbors  are  ex- 
posed to  the  risk  of  infection,  I  think  that  the  inability  to  isolate 
him  would  form  a  sufficient  excuse  to  be  a  defense  to  any  indictment, 
and  I  think  also,  though  I  am  not  aware  of  any  authority  on  the 
subject,  that  the  neighbors  could  not  maintain  any  action  for  the 
damage  which  they  would  in  such  a  case  sustain  from  the  proximity 
of  the  infected  person,  it  being  a  necessary  incident  to  the  use  of 
property  for  habitations  in  town  that  contagious  sickness  may  befall 
their  neighbors":  See,  also,  Boom  v.  City  of  Utica,  2  Barb.  104. 

When,  however,  there  is  negligence  or  willfulness  in  exposing  an- 
other to  infection  unnecessarily,  the  liability  is  well  established. 
Thus  in  the  principal  case  (Missouri  etc.  Ey.  Co.  v.  Wood,  95  Tex.  223, 
ante,  p.  834,  66  S.  W.  449),  a  railroad  company  having  assumed  to 
take  charge  of  a  smallpox  patient  was  held  responsible  for  the  in- 
jury resulting  from  the  negligence  of  the  patient's  attendant,  em- 
ployed by  defendant,  in  permitting  the  patient  while  delirious  to  es- 
cape and  thus  communicate  the  disease  to  the  plaintiff's  children. 
The  duty  owing  from  defendant  was  owing  to  each  individual  mem- 
ber of  the  community,  and  it  was  not  necessary  to  prove  that  it  had 
legal  control  of  the  patient.  In  assuming  to  treat  the  latter  the  de- 
fendant railroad  company  assumed  the  duty  to  use  ordinary  diligence 
to  prevent  his  exposing  others  to  the  disease,  and  it  was  held  liable 
for  a  failure  to  use  such  care.  The  case  is  affirmed  in  Missouri  etc. 
Ey.  Co.  V.  Wood,  (Tex.),  68  S.  W.  802,  with  the  additional  holding 
that  the  failure  of  the  plaintiff  to  have  his  children  vaccinated  did 
not  show  contributory  negligence. 

2.  Physicians. — Similarly,  if  a  physician,  knowing  that  he  has 
or  is  exposed  to  an  infectious  disease,  continues  to  visit  his  patients 
without  apprising  them  of  the  fact  and  without  proper  precautions 
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on  his  part,  he  is  liable  to  one  to  whom  he  communicates  the  disease. 
This  would  undoubtedly  constitute  negligence,  and  from  the  rela- 
tion of  physician  and  patient  might  also  be  regarded  as  the  breach 
of  an  implied  undertaking:  Piper  v.  Menifee,  51  Ky.  (12  B.  Mon.) 
465,  54  Am.  Dec.  547.  In  Edwards  v.  Lamb,  69  N.  H.  599,  45  Atl. 
480,  a  physician  wad  held  liable,  where,  while  treating  the  plaintitf 's 
husband  and  knowing  a  certain  wound  to  be  infectious,  he  directed 
the  plaintiff  to  assist  in  dressing  the  wound,  negligently  assuring  her 
that  there  was  no  danger.  The  fact  that  the  infection  was  made 
possible  by  pricks  and  slight  scratches  in  the  plaintiff's  finger  did 
not  excuse  the  defendant,  since  he  was  not  justified  in  assuming 
that  her  hands  were  entirely  free  from  any  wounds. 

In  Hand  v.  City  of  Philadelphia,  8  Pa.  Co.  Ct.  Rep.  213,  the  ac- 
tion was  brought  against  the  city  by  one  who  being  attacked  by 
the  measles  was  pronounced  a  smallpox  victim  by  his  own  physician, 
and  taken  to  the  smallpox  ward  in  the  city  hospital,  where,  being 
negligently  confined,  he  contracted  smallpox.  The  city  was  held  not 
liable  (see  post,  I,  b,  7,  B);  but  the  court  in  the  course  of  the 
opinion  refers  to  the  fact  that  the  plaintiff  had  already  recovered 
a  judgment  against  the  physician  making  the  wrong  diagnosis. 
"Where  the  error  was  not  negligent,  however,  but  was  a  mere  error  of 
jndgment,  the  physician  would  not  be  liable:  Brown  v.  Purdy,  54  N. 
Y.  Super.  Ct.  (22  Jones  &  S.)  109,  8  N.  Y.  St.  Bep.  143.  (In  the  lat- 
ter case  it  doea  not  appear  that  the  patient  actually  contracted  the 
contagious  disease,  but  simply  that  owing  to  the  improper  diagnosis 
by  the  physician  the  health  authorities  confined  her  in  the  smallpox 
ward  of  a  hospital.)  See  generally  as  to  the  liability  of  physicians^ 
the  monographic  note  to  Gillett  v.  Frecker,  ante,  p.  639. 

3.  Master  and  Servant. 
A.  Liability  of  Master  to  Servant. — The  duty  owed  by  a  ma^er 
to  a  servant  not  to  expose  him  to  latent  or  unreasonable  risks  and 
dangers  applies  as  well  where  the  danger  is  from  an  infectious 
disease  as  where  it  is  from  defective  machinery.  "It  follows  from 
this  that  if  a  servant  is  exposed  by  his  master  without  warning  to 
such  a  risk,  and  thereby  contracts  the  disease,  he  being  ignorant 
of  the  danger,  and  unable  to  know  of  it  by  the  exercise  of  ordinary 
care,  the  master  is  liable  if  he  either  knew  or  in  the  exercise  of 
ordinary  care  ought  to  have  known  of  the  danger":  Kliegel  v. 
Aitken,  94  Wis.  432,  59  Am.  St.  Kep.  901,  94  N.  W.  67.  In  the  case 
cited  an  employer  was  held  liable  for  having  hired  the  plaintiff 
as  servant  in  his  family  without  informing  her  that  there  was 
typhoid  fever  in  the  house,  plaintiff  having  contracted  the  disease  in 
consequemce.  Similarly,  in  Span  v.  Ely,  8  Hun,  255,  a  physician  was 
held  liable  where  he  hired  the  plaintiff  to  whitewash  a  bouse  in 
which  one  of  the  physician's  patients  had  died  of  smallpox.  The 
plaintiff  knew  of  the  death  from  smallpox,  but  entered  the  house 
relying  on  the  defendant 's  assurance   that   it   had   been   thoroughly 
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disinfected  and  was  safe.  It  was  held  that  there  was  no  assumption 
of  the  risk,  and  that  the  plaintiff  having  contracted  the  disease, 
the  defendant  was  answerable.  For  the  liability  of  a  municipal 
corporation  to  pversons  hired  by  public  officers  and  thus  exposed 
to  contagious  diseases,  see  post,  I,  b,  7,  B. 

B.  Liability  of  Master  to  Third  Persons.— In  Long  v.  Chicago 
etc.  R.  E.  Co.,  48  Kan.  28,  30  Am.  bt.  Eep.  271,  28  Pac.  977,  a  master 
was  sought  to  be  held  liable  for  damages  resulting  from  a  contagious 
disease  contracted  by  a  third  person  from  its  servant.  The  ticket 
agent  of  the  defendant  railroad  company  had  there  communicated 
smallpox  to  a  purchaser  of  a  ticket.  It  was,  however,  held  that 
the  defendant  was  not  liable,  no  knowledge  on  its  part  of  the 
agent's  disease  having  been  shown  (ante,  p.  841).  The  court  further 
says:  "The  negligent  or  accidental  act,  if  any,  of  the  agent  in  im- 
parting a  contagious  disease  to  Long,  the  purchaser  of  the  railroad 
ticket,  was  not  within  the  scope  of  his  authority,  so  as  to  charge 
tha  company,  his  master.  The  sickness  of  an  agent  with  a  con- 
tagious disease  cannot  be  presumed  to  be  authorized  or  directed 
by  the  master,  and  is  not  an  incident  in  any  way  to  the  employment 
of  selling  tickets,  or  acting  as  agent  at  a  station." 

4.  Landlord  and  Tenant.— "  Where  the  owner  of  a  house,  office, 
or  other  tenement,  knowing  that  it  is  so  infected  by  the  smallpox 
or  any  other  contagious  disease  as  to  be  unfit  for  occupation,  and 
to  endanger  the  health  and  lives  of  the  occupants,  and  concealing 
this  knowledge  from  the  person  invited,  induces  him  to  live,  occupy 
or  visit  it,  and  the  person  so  hiring  or  invited  takes  a  disease  by 
reason  of  the  infection,  the  owner  is  guilty  of  actionable  negli- 
gence": Long  V.  Chicago  etc.  E.  E.  Co.,  48  Kan.  28,  30  Am.  St.  Eep. 
271,  28  Pac.  977.  To  the  same  effect  see  Minor  v.  Sharon,  112  Mass. 
477,  17  Am.  Eep.  122;  Cutler  v.  Hamlen,  147  Mass.  471,  18  N.  K 
397;  Cesar  v.  Karutz,  60  N.  Y.  229,  19  Am.  Eep.  164;  Snyder  v.  Gor- 
don, 46  Hun,  538.  The  same  rule  applies  as  between  innkeeper  and 
guest:  Gilbert  v.  Hoffman,  66  Iowa,  205,  55  Am.  Eep.  263,  23  M.  W. 
632,  and  note.  As  to  whether  actual  notice  by  the  landlord  of  the 
existence  of  the  disease  is  necessary,  see  ante,  I,  a,  1,  B.  Knowledge 
of  the  source  of  danger  is  not  enough,  but  the  lessor  must  also  know, 
or  common  experience  should  show,  that  it  was  dangerous.  • '  He 
is  bound  at  his  peril  to  know  the  teachings  of  common  experi- 
ence, but  he  is  not  bound  to  foresee  results  of  which  common  experi- 
ence would  not  warn  him,  and  which  only  a  specialist  would  ap- 
prehend": Cutler  v.  Hamlen,  147  Mass.  471,  18  K.  K  397.  In  the 
case  cited  it  appeared  that  while  there  had  been  diphtheria  on  tho 
premises,  and  a  death  therefrom  had  occurred  eight  months  prior 
to  the  lease  to  plaintiff,  the  house  had  been  fumigated  and  pro- 
nounced healthful  by  the  city  board  of  health.  This  it  was  held 
was  not  sufficient  evidence  of  negligence  to  warrant  it  being  sub- 
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mitted  to  the  jury,  had  it  stood  alone.  So  the  court  held  that  knowl- 
edge by  the  landlord  that  the  drains  were  defective  was  not  in  it- 
self sufficient.  But  the  two  facts  put  together  seemed  to  the  court 
to  warrant  the  submission  of  the  question  of  negligence  to  the  jury. 
The  rule  works  both  ways.  The  tenant  or  the  guest  in  a  hotel 
has  no  greater  license  to  communicate  a  disease  to  the  family  of 
his  lessor  than  the  latter  has  to  thus  injure  his  tenant.  Accordingly, 
if  a  guest  negligently  brings  children  with  a  contagious  or  infectious 
disease,  such  as  scarlet  fever  or  whooping  cough,  into  a  lodging  or 
boarding  house,  and  communicates  the  disease  to  children  of  the 
landlord,  he  is  responsible  for  the  injury  thus  caused:  Smith  v. 
Baker,  20  Fed.  709;  Best  v.  Stapp  cited  in  footnote  to  L.  K.  2  C 
P.  Div.  187,  as  being  referred  to  in  a  note  to  Glen  on  Public  Health, 
10th  od.,  98. 

5.  Sale  of  Diseased  Animals. — In  State  ex  rel.  Hartlove  v.  Jb'ox, 
79  Md.  514,  47  Am,  St.  Eep.  424,  29  Atl.  601,  the  vendor  of  a  gian- 
dered  horse,  who  sold  it  with  knowledge  that  the  horse  was  affected 
by  this  disease  and  that  it  was  dangerous  to  man,  but  who  repre- 
sented to  the  vendee  that  the  horse  had  a  bad  cold  only,  was  sought 
to  be  held  liable  to  the  heirs  of  one  who  while  caring  for  the  horse 
contracted  the  disease  and  died.  The  court  held  that  a  vendor 
who  "sells  any  property  which  he  knows  to  be  imminently  danger- 
ous to  human  beings,  and  likely  to  cause  them  injury,  to  an  inno- 
cent vendee  who  is  not  aware  of  the  danger  and  to  whom  false  repre- 
sentations have  been  made  as  an  inducement  to  the  sale,  may,  under 
4^roper  allegation  and  proof,  be  responsible  not  only  to  the  vendee, 
but  to  such  person  or  persons  as  the  vendee  may,  in  the  ordinary 
course  of  events,  call  upon  to  take  charge  of  the  property  for  him." 
It  was,  however,  held  that  the  "proper  allegation  and  proof"  was 
not  present  in  the  case  at  bar.  "The  declaration  should  allege  not 
only  that  the  disease  was  imminently  dangerous,  or  something  to 
that  effect,  but  that  the  natural  consequences  of  human  beings  com- 
ing into  contact  was  that  they  would  contract  it."  An  allegation 
that  "it  may  easily  be  communicated  to  human  beings,"  and  that 
the  decedent  "while  attending  to  said  mare  and  using  due  care  and 
not  knowing  that  she  had  said  disease  contracted  the  same  and 
died,"  did  not,  it  was  held,  sufficiently  show  either  the  "imminently 
dangerous"  nature  of  the  disease  or  that  the  decedent  contracted 
it  as  "the  natural  and  probable  consequence  of  his  atttending  to 
the  mare."  While  probably  correct,  the  case  certainly  requires 
great  particularity  in  pleading.  The  important  point  for  the  pres- 
ent purpose  is  that  under  proper  allegations  one  who  fraudulently 
sells  property  infected  with  a  disease  is  liable  to  anyone  who  suffers 
as  a  natural  and  probable  consequence  of  being  brought  into  contact 
with  the  property.  (See  for  criminal  liability  for  taking  glandered 
horse  into  the  market  place,  B.  v.  Henson,  Dears.  24,  18  Eng.  L. 
&  Eq.  107;  post,  II,  a;  and  for  the  liability  of  one  who  negligently 
allows  diseased  animals  under  his  care  or  owned   by  him  to  infect 
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other  animals,   see  monographic  note  to  Hurst   v.   Warner,  47   Am. 
St.  Eep.  533-552,  at  p.  549  et  seq.) 

6.  Public  Officers. — Where  the  duties  of  a  public  officer  are  minis- 
terial only,  he  is  liable  for  a  failure  or  refusal  to  perform  them  or 
for  any  negligence  in  their  performance.  The  cases  are  very  few, 
liowever,  in  which  public  officers  have  been  sued  for  negligence  or 
neglect  exposing  a  person  to  a  contagious  disease.  Clayton  v.  City 
•of  Henderson,  103  Ky.  228,  44  S.  W.  667,  is  such  a  case,  but  the 
liability  there  sought  to  be  enforced  was  a  statutory  one.  Under 
a  statute  making  any  officer  of  any  city  or  town,  or  other  person, 
■who  located  a  pesthouse  within  one  mile  of  the  corporate  limits  of 
such  city  or  town,  guilty  of  a  misdemeanor  and  liable  in  damages 
to  any  person  injured  thereby,  it  was  held  that  the  mayor  and 
Ikeeper  of  the  pesthouse  might  be  held  liable.  It  was  held,  however, 
that  the  surety  of  the  latter  was  not  liable  under  the  statute,  since 
3ie  had  not  by  the  mere  execution  of  the  bond  "aided  or  abetted" 
in  the  establishment  or  maintenance  of  the  pesthouse  within  the  pro- 
hibited  limits. 

More  important  is  the  holding  in  the  case  that  while  the  statute 
in  terms  made  "any  officer"  so  liable,  it  was  intended  to  apply 
only  to  executive  and  ministerial  officers  and  not  to  legislative  offi- 
cers. The  members  of  the  board  of  councilmen  were  therefore  held 
not  to  bo  affected  by  the  statutory  liability.  "It  would  seem  im- 
probable," says  the  court,  "that  the  legislature  intended  to  create 
a.  statutory  liability  against  a  class  of  legislative  officers  based  ui>ou 
action  taken  by  them  in  that  capacity,  without  any  specific  mentifl|| 
of  the  class  to  which  they  belonged,  which  had  uniformly  been  held 
exempt  from  such  liability."  In  White  v.  Marsbfield,  48  \  t.  20, 
the  defendant  town  was  sued  for  the  failure  of  its  selectmen  co 
take  charge  of  and  provide  for  plaintiff  while  he  was  infected  with 
smallpox.  The  court,  after  holding  that  the  town  was  not  liable, 
since  the  only  provisions  of  statute  as  to  smallpox  imposed  a  duty 
not  on  the  town  but  on  the  selectmen,  said:  "If  there  is  any  lia- 
bility for  default,  in  the  duty  prescribed  by  the  statute,  it  is  per- 
sonal upon  those  who  have  been  guilty  of  such  default."  The  ques- 
tion not  being  involved,  however,  the  court  refused  to  determiiie 
"whether  the  selectmen  were  liable. 

7.    Municipal  Corporations. 

A.  For  Nuisances.— The  liability  of  municipal  corporations  for 
the  negligence  and  other  misconduct  of  its  officers  and  agents  has 
been  made  the  subject  of  considerable  discussion  in  the  previous 
notes  of  this  series:  See  the  monographic  note  to  Goddard  v.  In- 
habitants of  Harpswell,  30  Am.  St.  Kep.  376-413,  and  notes  there 
referred  to.  In  certain  classes  of  cases,  as  where  the  city  or  town 
acting  in  its  corporate  capacity,  although  acting  necessarily  by  offi- 
cers and  agents,  establishes  a  nuisance,  it  is  liable  to  the  person 
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injqred  thereby.  A  municipal  corporation  acting  as  such  has  no 
more  right  to  erect  or  maintain  a  nuisance  than  has  a  private  per- 
son. If,  therefore,  in  its  corporate  capacity,  it  erects  or  maintains 
a  pesthouse  so  near  a  private  dwelling  as  to  communicate  the  con- 
tagious or  infectious  diseases  there  treated  to  persons  living  in  the 
neighborhood,  it  is  liable  to  ffuch  persons  for  what  injury  may  be 
suffered:  Haag  v.  Vanderburgh  Co.  Commrs.,  60  Ind.  511,  28  Am. 
Eep.  654;  Clayton  v.  City  of  Henderson,  103  Ky.  228,  44  S.  VV.  667. 
It  must,  however,  appear  that  the  act  was  within  the  power  of  the 
municipality.  If  it  had  no  authority  to  erect  or  maintain  any 
pesthouse,  the  acts  of  its  common  council  or  board  of  supervisors 
in  attempting  to  do  so  would  be  ultra  vires  and  void,  and  whatever 
liability  the  individual  members  might  incur,  the  city  would  not 
be  liable:  Arnold  v.  City  of  Stanford,  24  Ky.  Law  Kop.  626,  69 
8.  W.  726. 

B-  Tor  Negligence  of  Public  Officers.— The  great  majority  of  in- 
stances in  which  it  has  been  sought  to  hold  a  municipal  corpora,tion 
liable  for  injuries  suffered  from  exposure  to  infectious  or  contagious 
diseased  are  those  in  which  the  injuries  were  occasioned  by  the  neg- 
lect or  negligence  of  municipal  officers  in  the  performance  of  gov- 
ernmental duties.  In  such  a  case  it  is  uniformly  held  that  the 
city  is  not  answerable  for  the  torts  of  its  officers  or  agents.  While 
acting  as  health  officers  they  are  acting  as  governmental  agents  and 
the  doctrine  of  respondeat  superior  is  inapplicable  to  charge  the  mu- 
nicipality for  their  negligence.  Thus  it  has  been  held  that  a  munici- 
pal corporation  is  not  liable  for  the  negligence  of  its  officers  in  hir- 
ing a  person  to  tear  down  an  infected  smallpox  hospital:  Nicholson 
V.  City  of  Detroit  (Mich.),  88  N.  W.  695;  or  to  handle  the  coffin  ot 
a  person  who  had  died  of  smallpox,  where  the  officers  failed  to  in- 
form the  person  hired  of  the  danger:  Ogg  v.  City  of  Lansing,  35 
Iowa,  495,  14  Am.  Rep.  499.  Similarly,  the  neglect  of  the  city  board 
of  health  to  examine  a  person  who  had  been  exposed  to  smallpox 
and  who,  being  received  by  plaintiff  in  his  boarding-house,  communi- 
cates the  disease  to  him,  does  not  subject  the  city  to  liability:  Gil- 
boy  v.  City  of  Detroit,  115  Mich,  121,  73  N.  W.  128;  nor  is  a  munici- 
pal corporation  answerable  for  injuries  received  from  the  negligence 
of  public  officers  in  vaccinating  with  impure  and  poisonous  virus: 
Wyatt  v.  City  of  Rome,  105  Ga.  312,  70  Am.  St.  Eep.  41,  31  S.  K 
188;  or  from  their  negligence  in  permitting  a  nurse  in  the  city  pest- 
house to  leave  the  place  without  disinfection  and  to  mingle  with 
persona  who  contract  a  contagious  disease  as  tho  result:  lirown  v. 
Inhabitants  of  Vinalhaven,  65  Me.  402,  20  .Am.  Kep.  709;  or  from 
the  wrongful  act  of  the  public  authorities  in  negligently  continlug 
one  afflicted  with  no  contagious  or  infectious  disease  in  a  hospital 
with  persona  so  afflicted,  as  a  result  of  which  tho  party  confined 
contracts  the  disease:  Barbour  v.  City  of  Ellsworth,  67  Me.  294; 
Hand  v.  City  of  Philadelphia,  8  Pa.  Co.  Ct.  Kep.  213.  (Compare 
Am.   St.   Bep.,  Vol.   93—54 
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Tormey  v.  Mayor  etc.  of  City  of  New  York,  12  Hun,  542).  And 
in  White  v.  Town  of  Marshfield,  48  Vt.  20,  it  was  held  that  the 
town  was  not  liable  for  the  failure  of  its  selectmen  to  perform  the 
duty  imposed  upon  them  by  statute  of  taking  charge  of  persons  af- 
flicted with  contagious  diseases,  although  as  a  result  of  such  failure 
the  disease  of  plaintiff  (smallpox)  was  communicated  to  his  wife 
and  children. 

This  exemption  from  liability  on  the  part  of  a  city  while  acting 
aa  a  governmental  agent  is  not  affected  by  the  fact  that  it  also 
bore  the  relation  to  the  injured  person  of  a  master  to  a  servant. 
"In  a  moral  sense,  those  acting  for  the  state  owe  the  same  duty 
toward  persons  employed  upon  its  behalf  as  that  due  from  the  citizen. 
They  Should  also  be  as  careful  to  provide  safe  appliances  and  a 
safe  place  for  employes  as  a  private  person  should.  But  if  they 
do  not,  the  sufferer  is  remediless  as  against  the  state,  for  the  reason 
that  it  hag  provided  no  remedy,  although  the  state  itself  own  the 
land  when  the  injury  occurred  and  make  the  contract  of  employment. 
....  The  true  theory  is  that  the  township  or  city  represents  the 
state  in  causing  these  things  to  be  done,  and,  like  the  state,  it  en- 
joys immunity  from  responsibility  in  case  of  injury  to  individuals 
leaving  liability  for  such  injuries  to  rest  upon  the  persons  whose  mis- 
conduct or  negligence  is  the  immediate  cause  of  the  damage 

In  imparting  a  portion  of  its  powers,  the  state  also  imparts  its  own 
immunity":  Nicholson  v.  City  of  Detroit  (Mich.),  88  N.  W.  695. 
If,  however,  a  private  person  undertakes  the  care  of  a  person  having 
a  contagious  disease,  the  fact  that  the  care  of  such  persons  is  a  pub- 
lic duty  of  a  city,  and  that  the  latter  would  not  be  liable  if,  by  the 
negligence  of  its  officers,  other  persons  were  exposed  to  and  con- 
tracted the  disease,  it  does  not  follow  that  the  private  person  will 
not  be  liable  if  his  agent's  iiegligence  results  in  such  injury  to  third 
persons.  His  action  is  voluntary;  in  undertaking  the  care  of  the 
sick  person  he  does  not  represent  the  state,  and  is  not,  therefore,  en- 
titled to  the  immunity  accorded  the  state:  Missouri  etc.  Ky.  Co.  v. 
Wood  (principal  case),  95  Tex.  223,  ante,  p.  834,  66  S.  W.  449. 

8.    Public  Policy  as  Affecting  Recovery. 

A.  Communication  of  Venereal  Disease  In  Illicit  Intercourse. — 
We  come  now  to  a  class  of  cases  where  the  simple  question  of  the 
liability  of  one  person  for  communicating  a  contagious  disease  to 
another  is  complicated  by  a  public  policy,  which  prevents  recovery. 
Where  a  husband  in  the  act  of  sexual  intercourse  with  his  wife 
knowingly  communicates  a  venereal  disease  to  ner,  however  grave 
his  wrong  and  whatever  his  criminal  liability  (post,  li,  b),  the  wife 
cannot  sue  him  for  a  tort.  Coverture  is,  in  the  absence  of  statute 
permitting  such  actions,  a  bar  to  actions  between  husband  and  wife 
for  a  personal  injury:  See  Bishop's  New  Criminal  Law,  sec.  72,  b,  2. 

Where  there  is  no  relation  of  husband  and  wife  between  the  par- 
ties, one  of  whom  in  illicit  sexual  relations  communicates  to  the  other 
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a  venereal  disease,  the  defense  of  coverture  is,  of  course,  inapplica- 
ble, but  public  policy  presents  quite  as  effective  a  bar  to  recovery. 
In  Hegarty  v.  Shine,  14  Cox  C.  C.  124,  affirmed  on  appeal  in  Irish 
court  of  appeals,  14  Cox  C.  C.  145,  the  plaintiif,  while  living  as  para- 
mour with  the  defendant,  became  infected  by  him  with  a  venereal 
disease,  he  concealing  from  her  the  fact  of  his  being  so  infected.  She 
brought  an  action  for  assault,  and  in  the  trial  court  recovered  a  judg- 
ment. This  was  set  aside  in  the  queen's  bench  division,  and  the 
judgment  of  the  latter  court  was  upheld  on  appeal  by  the  court  of 
appeals.  The  reasoning  and  the  conclusion  of  the  case  is  well  ex- 
pressed by  Fitzgerald,  J.,  in  the  queen's  bench:  "  'Ex  turpi  causa 
non  oritur  actio'  is  a  maxim  of  the  law  and  a  rule  of  public  policy, 
and  its  due  application  tends,  if  not  to  repress,  at  least  to  discourage, 
vice  and  crime.  To  constitute  causa  turpis  it  is  not  necessary  the 
transaction  should  amount  to  a  crime  or  to  a  breach  of  positive  law. 
Immorality  is  sufficient.  No  court  should  lend  its  aid  to  a  plaintiff 
whose  claim  is  founded  on  his  or  her  immoral  acta":  See,  also,  7 
Cent.  L.  J.  295. 

In  Deeds  v.  Strode,  6  Idaho,  317,  55  Pac.  656,  the  facts  were  by  no 
means  as  strong  as  in  the  Irish  case  just  considered  (Hegarty  v. 
Shine,  14  Cox  G.  C.  124,  145).  In  the  Idaho  case,  the  plaintiff,  sup- 
posing herself  divorced  from  one  Deeds,  married  the  defendant 
Strode.  Later  it  appeared  that  the  divorce  was  null  and  void  be- 
cause of  the  lack  of  jurisdiction  of  the  court  which  granted  it.  So 
far  as  the  intent  of  the  parties  appears  trom  the  case,  they  were 
both  innocent  of  any  purposely  illicit  relations.  Yet  the  court  held 
that  the  second  marriage  being  void  because  of  the  continued  exist- 
ence of  the  first,  that  the  injury  complained  of  "could  scarcely  have 
arisen  but  for  the  illegal  relations  existing  between  the  parties,  and 
such  relations  were  entered  into  voluntarily  by  plaintiff,  and  were 
not  induced  by  any  fraud  or  misrepresentation  on  the  part  of  the 
defendant;  and  the  plaintiff's  incapacity  to  enter  into  marriage  re- 
lations constituted  the  illegality.  The  injury  was  consequent  upon 
her  own  illegal  act,  and  we  know  of  no  principle  of  law  authorizing 
recovery  for  injuries  in  such  a  case."  The  court  seems  to  lay  great 
stress  on  the  fact  that  the  second  marriage  was  not  induced  by  any 
fraud  of  the  defendant,  and  it  is  hard  to  determine  from  the  opinion 
to  what  extent  the  illegality  of  the  relationship  and  a  consequent 
public  policy  entered  into  the  decision.  Whether  or  not  the  defend- 
ant fraudulently  induced  the  marriage  would  not,  it  seems  (leaving 
out  of  consideration,  for  the  moment,  the  fact  that  the  relations 
were,  from  the  point  of  view  of  the  law  illicit),  be  material,  if, 
after  the  so-called  marriage,  he  knowingly  infected  her  with  a  con- 
tagious disease.  The  liability,  if  any  exists,  is  not  because  of  his 
fraud  in  inducing  the  marriage,  but  because  of  his  wrong  in  com- 
municating a  loathsome  disease.  Whether  recovery  for  the  latter 
wrong  and  the  consequent  injury  ia  barred   by  any  rule  of  public 
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policy  where  the  relations  between  the  parties^  while  technieaUy  ille- 
gal, were  not  intentionallj  wrong,  is  another  question,  and  one  upon 
the  answer  to  which  courts  might  well  differ.  (See  generally  as  to 
this,  Broom's  Legal  Maxims,  "Ex  dola  malo  non  oritur  actio,"  pp. 
729-745.)  But  in  the  ease  under  consideration  recovery  seems  to 
have  been  denied  not  so  much  because  the  relations  were  illegal, 
and  could  not,  therefore,  consistently  with  public  policy,  be  mad^ 
the  basis  of  an  action,  but  rather  because  no  fraud  of  the  defendant 
in  inducing  the  marriage  having  been  shown,  there  was  no  wrong  on 
which  to  base  liability.  This,  as  has  been  said,  leaves  out  of  view 
the  fact  that  the  injury  for  which  recovery  is  sought  was  the  direct 
result  of  the  defendant  wrongfully  communicating  a  loathsome  dis- 
ease to  plaintiff  (although,  so  far  as  appears  from  the  report,  the 
complaint  would  not  have  been  sufficient  to  sustain  a  recovery  on 
this  latter  ground,  since  there  is  no  allegation  that  the  defendant 
knew  of  his  condition  when  he  infected  the  plaintiff). 

B.  Contracts,  the  Enforcement  of  Which  would  Expose  Persons 
to  Contagion.— While  not,  strictly  speaking,  within  the  scope  of  this 
note,  the  case  of  City  of  Baltimore  v.  Fairfield  Imp.  Co.,  87  Md.  '652, 
39  Atl.  1081,  may  well  be  noted  in  this  connection,  in  that  case 
it  appeared  that  the  health  authorities  of  Baltimore  had  made  a 
contract  with  a  laborer  and  his  wife  that  the  latter  should  take 
charge  of  and  care  for  a  women  afflicted  with  leprosy,  using  for  this 
purpose  certain  property  belonging  to  the  city.  The  court  held,  how- 
ever, inter  alia,  that  the  contract  was  "on  its  face  unreasonable," 
and  (it  seems)  void  as  endangering  the  public  health.  "Its  tend- 
ency is  to  cause  a  dissemination  of  the  disease,  and  not  to  protect 
the  community." 

II.  Criminal  liiabiUty. 
a.  Exposing  Public  to  Contagious  Disease.— In  I  Hale's  Pleas  of 
the  Crown,  432,  it  is  said:  "A  man  infected  with  the  plague,  having 
a  plague  sore  running  upon  him,  goes  abroad;  this  is  made  felony  by 
the  statute  of  1  Jac.  cap.  31,  but  is  now  discontinued;  but  what  if 
such  person  goes  abroad,  to  the  intent  to  infect  another,  and  another 
is  thereby  infected  and  dies!  Whether  this  be  not  murder  by  the 
common  law  might  well  be  a  question;  but  if  no  such  intention  ap- 
pear, though  de  facto  by  his  conversation  another  be  infected,  it  is  no 
felony  by  the  common  law,  though  it  be  a  great  misdemeanor,  and 
the  reasons  are:  1.  Because  it  is  hard  to  discern  whether  the  infec- 
tion arise  from  the  party,  or  from  the  contagion  of  the  air,  it  is 
God's  arrow;  and  2,  Nature  prompts  every  man,  in  what  condition 
soever  to  preserve  himself,  which  cannot  be  well  without  mutual 
conversation;  3.  Contagious  diseases,  as  plague,  pestilential  fevers, 
smallpox,  etc.,  are  common  among  mankind,  by  the  visitation  of 
God,  and  the  extension  of  capital  punishments  in  cases  of  this  na- 
ture would  multiply  severe  punishments  too  far,  and  give  too  great 
latitude  and  loose  to  severe  punishments." 
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While  not,  therefore,  punishable  as  a  felon  for  laying  others  open 
to  the  "visitation  of  God"  in  the  shape  of  contagious  diseases,  one 
who  exposes  himself  or  one  under  his  charge  when  infected  with  sucb 
a  disease,  by  going  into  or  along  a  public  place  or  way  "to  the  com- 
mon nuisance  of  all  liege  subjects,"  i«  guilty  of  a  common-law  mis- 
demeanor. Thus,  it  was  held  to  be  a  misdemeanor  at  common  law 
"unlawfully  and  injuriously"  to  carry  a  child  infected  with  th* 
smallpox  along  a  public  highway:  Rex  v.  VantandellO,  4  Maule  &  fe. 
73,  16  R.  R.  Cas.  389;  Rex  v.  Burnett,  4  Maule  &  S.  204,  And  itt 
Regina  v.  Henson,  Dears.  24,  18  Eng.  L.  &  Eq.  107,  the  defendant 
was  convicted  of  a  misdemeanor  at  common  law  in  having  brought 
a  horse  infected  with  thd  glanders  ihto  a  public  place,  to  the  dangef 
of  infecting  the  queen's  erubjects.  An  allegation  that  the  defendant 
possessed  a  mare  infected  with  a  Contagious,  infectious  and  danger- 
ous disease  called  the  gland^M,  and  that  he,  well  knowing  the  prem- 
ises, brought  the  mar©  into  a  public  place  among  divers  subjects  dt 
the  queen,  to  the  great  danger  of  infecting  them  with  the  disease, 
sufficiently  alleges  the  knowledge  of  the  defendant  that  the  disease 
was  dangerous  and  communicable  to  man. 

Unless  there  is  some  intentional  or  negligent  exposure  of  the  dis- 
eased person,  the  r.icre  fact  that  because  of  their  proximity  to  him 
others  contract  the  disease  does  not  make  him  criminally  liable. 
"Such  a  doctrine  would  punish  as  criminals  the  unfortunate  victims 
of  disease,  and  would  be  abhorrent  to  every  principle  of  justice  an-i 
humanity":  Boom  v.  City  of  Utica,  2  Barb.  104,  109.  T,o  the  same 
effect  see  Metropolitan  Asylum  Dist.  v.  Hill,  L.  R.  6  App.  Cas.  193, 
205. 

In  Engl:\nd,  the  public  health  act  of  1875  subjects  to  a  penalty  any 
person  who,  while  suffering  from  an  infectious  disorder,  willfully  ex- 
poses himself,  without  proper  precautions  against  spreading  the  dis- 
order, in  any  street  or  public  place,  etc.,  or  who,  being  in  charge 
of  any  person  so  suffering,  so  exposes  such  person.  A  physician, 
who,  without  unnecessarily  exposing  a  scarlet  fever  patient,  and  who, 
cautioning  him  against  any  communication  with  other  persons,  sends 
him  to  a  hospital,  is  not  guilty  of  violating  this  act:  Tunbridge 
Wells  Local  Board  v.  Bisshopp,  L.  R.  2  C.  P.  Div.  187. 

b.  Communication  of  Venereal  Disease.— It  will  be  noted  that  in 
the  cases  so  far  considered  as  regards  the  criminal  liability  of  one 
who  exposes  himself  or  one  under  his  charge  while  infectetl  with  a 
contagious  disease,  the  exposure  was  in  a  public  street.  This  leads 
Stephen,  J.,  in  his  opinion  in  Regina  v.  Clarence,  16  Cox  C.  C.  511,  to 
restrict  the  language  of  Lord  Hale,  already  quoted,  that  it  is  a 
*' great  misdemeanor"  to  infect  another  unintentionally  by  going 
about  with  a  plague  sore,  to  the  case  where  the  act  is  a  publio 
nuisance  by  reason  of  being  done  in  a  public  place,  and  exposing  to 
contagion  the  public  generally.  "The  offense  referred  to  by  Lord 
Uale  is,  therefore,  the  offense  of  committing  a  public  nuisance,  and 
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his  authority  is  opposed,  rather  than  favorable,  to  the  notion  that  to 
infect  another  with  a  contagious  disease  is  in  the  "nature  of  an  offense 
against  the  person." 

In  Eegina  v.  Bennett,  4  Fost.  &  F.  1105,  the  defendant  was  charged 
with  an  indecent  assault  upon  his  niece,  thirteen  years  of  age.  It 
appeared  that  he  had  given  her  liquor  before  she  went  to  bed,  and 
that  he  had  intercourse  with  her  while  she  slept,  communicating  to 
her  a  venereal  disease.  Willes,  J.,  in  charging  the  jury,  said  that  it 
would  have  been  impossible  to  have  established  rape  in  the  case,  and 
continued:  "But  although  the  girl  may  have  consented  to  sleep,  and, 
therefore,  to  have  connection  with  her  uncle,  yet  if  she  did  not  con- 
sent to  the  aggravated  circumstances— i.  e.,  to  a  connection  with  a 
diseased  man — and  a  fraud  was  committed  on  her,  the  prisoner's  act 
would  be  an  assault  by  reason  of  such  fraud.  An  assault  is  within 
the  rule  that  fraud  vitiates  consent,  and,  therefore,  if  the  prisoner, 
knowing  that  he  had  a  foul  disease,  induced  his  niece  to  sleep  with 
him,  intending  to  possess  her,  and  infected  her,  she  being  ignorant 
of  his  condition,  any  consent  which  ehe  may  have  given  would  be 
vitiated,  and  the  prisoner  would  be  guilty  of  an  indecent  assault." 
The  prisoner  was  convicted. 

Similarly  in  Eegina  v.  Sinclair,  13  Cox  C.  C.  28,  the  defendant  was 
convicted  of  an  assault  (inflicting  bodily  harm)  on  proof  that,  know- 
ingly having  a  venereal  disease,  he  had  sexual  intercourse  with  a 
girl  without  informing  her  of  the  fact,  and  communicated  the  dis- 
ease to  her.  The  case  relies  upon  the  authority  of  Regina  v.  Ben- 
nett, 4  Fost.  &  F.  1105  (supra),  and  proceeds  upon  the  same  theory, 
namely,  that  the  fraud  of  the  defendant  in  concealing  his  diseased 
condition  from  the  woman  vitiated  any  consent  to  the  intercourse  the 
latter  may  have  given. 

These  two  cases,  particularly  Eegina  v.  Bennett,  4  Post.  &  F.  1105, 
have  occasioned  no  little  discussion,  and  are  disapproved  in  the  later 
English  cases.  The  language  of  Willes,  J.,  in  that  case,  it  is  said 
by  these  later  cases,  was  obitc,  since  the  fact^  showed  that  the 
woman  was  asleep,  and  did  not  therefore  consent  to  the  intercourse. 
But  the  disapproval  of  these  cases  extends  to  the  rule  announced. 
The  doctrine  that  fraud  vitiates  consent  is,  it  is  argued,  altogether 
inapplicable.  "Eegina  v.  Bennett,"  says  Fitzgerald,  J.,  in  Hegarty 
V.  Shine,  14  Cox  C.  C.  124,  "is  the  first  instance  in  which  the  maxim 
[fraud  vitiates  consent]   was  applied  to  an  agreement  for  immoral 

sexual   intercourse I   may  point   out  that  Eegina  v.   Bennett 

rests  not  on  the  vitiation  of  consent,  but  on  the  aggravated  results. 
Thus  the  judge  says  that  it  was  the  fraud  practiced  on  the  girl  in 
concealing  the  fact  of  the  prisoner's  diseased  state  which  vitiated 
her  consent  to  sexual  intercourse;  but  would  the  indictment  lie  if  it 
had  not  been  for  the  subsequent  result?  Eegina  v.  Bennett  is,  in 
truth,  a  case  in  which  a  familiar  maxim  was  strained  and  misapplied 
to  reach  a  person  who  had  undoubtedly  been  guilty  of  a  great  moral 
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offense":  See,  also,  opinions  of  other  judges  in  Hegarty  v.  Shine,  14 
Cox  C.  C.  124,  145,  and  note  7  Cent.  L.  J.  295,  and  Kegina  v.  Clar- 
ence, 16  Cox.  C.  C.  511,  22  Q.  B.  Div.  23. 

In  Eegina  v.  Clarence,  16  Cox  C.  C.  511,  22  Q  B.  Div.  23,  the  qnes- 
tion  was  whether  a  man  could  be  convicted  under  24  and  25  Victoria, 
chapter  100,  section  20,  of  unlawfully  and  maliciously  inflicting 
grievous  bodily  harm  on  his  wife,  or  under  section  47  of  that  act,  of 
occasioning  her  actual  bodily  harm,  where  it  appeared  that  he  had 
intercourse  with  her  while  knowingly  suffering  from  a  venereal  dis- 
ease, she  being  ignorant  of  that  fact,  and  that  he  had  communicated 
the  disease  to  her.  A  majority  of  the  court  (crown  cases  reserved, 
four  of  the  thirteen  judges  dissenting)  held  that  a  conviction  could 
not  be  sustained  under  either  section  of  the  act.  The  various  judges 
in  their  opinions  consider  the  question  of  criminal  liability  under 
these  facts,  both  at  common  law  and  under  the  statute,  and  discuss 
at  some  length  the  applicability  to  such  cases  of  the  doctrine  that 
fraui  vitiates  consent.  In  the  opinion  of  the  majority  the  maxim 
is  inapplicable. 


NAQUIN  V.  TEXAS  SAVINGS  AND  REAL  ESTATE  IN- 
VESTMENT ASSOCIATION. 
[95  Tex.  313,  67  S.  W.  85.] 

VENDOR  AND  VENDEE — ^Insurance  of  Property— Respective 
Interests  in. — If  a  contract  for  the  sale  of  real  estate  stipulates  that 
the  vendee  shall  keep  the  property  insured  for  the  benefit  of  the 
vendor,  the  insurance  is  not  intended  as  a  fund  with  which  to  pay 
the  debt,  but  to  furnish  indemnity  to  both  parties.  It  is  not  the 
fund  of  either,  but  one  in  which  both  have  a  common  interest  for 
the  accomplishment  of  a  common  purpose,     (p.  859.) 

VENDOR  AND  VENDEE— Insurance  of  Property— When  can- 
not be  Applied  to  the  Payment  of  the  Balance  of  the  Purchase  Price. 
When  property  which  is  the  subject  of  a  contract  of  purchase  and 
sale  is  insured  for  the  benefit  of  "the  vendor  as  security  for  the  pay- 
ment of  his  aebt,  and  is  damaged  by  fire,  and  the  amount  of  the 
insurance  is  paid  to  the  vendor,  the  vendee  has  no  right  to  have 
such  amount  applied  to  the  satisfaction  of  the  purchase  price  re- 
maining unpaid,  if  it  is  not  then  due.     (p.  859.) 

INSURANCE  Taken  as  Security— Right  to  Use  Proceeds  for 
Restoring  Property.— Where  real  property  is  subject  to  a  contract 
of  sale  and  is  insured  for  the  security  of  the  vendor,  he  has  the  right, 
on  the  destruction  or  injury  of  the  property  by  fire,  on  the  Wment 
of  the  amount  of  the  insurance  to  him,  to  use  it  in  the  jestoratioa 
of  the  property,  and  is  under  no  obligation  to  pay  it  ^o Jhe  v^"J,^^ 
or  apply  it  to  the  satisfaction  of  the  purchase  price  ^^^^'^'^S  un- 
paid, but  not  due  by  the  terms  of  the  contract,     (p.  SW.) 
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Hutcheson,  Campbell  &  Hulcheson,  for  the  plaintiff  in  error, 

Ewing  &  Ring,  for  the  defendant  in  error. 

»»«  BROWISr,  A.  J.  The  court  of  civil  appeals  for  the  first 
supreme  judicial  district  has  certified  to  this  court  the  follow- 
ing statement  and  questions: 

"In  this  cause  now  pending  before  us  on  writ  of  error,  the 
questions  hereinafter  certified  have  arisen  upon  the  following 
state  of  facts: 

"On  the  twenty-eighth  day  of  July,  1894,  the  defendant  in 
error  executed  and  delivered  to  plaintiff  in  error  the  following 
contract  of  sale  of  real  estate: 
"'The  State  of  Texas,) 
County  of  Harris.       I 

"  'This  memorandum  of  agreement  made  this  twenty-sixth 
day  of  July,  1849,  between  the  Texas  Savings  and  Real  Estate 
Investment  Association  and  M.  L.  Naquin,  witnesseth: 

"  'That  said  Texas  Savings  and  Real  Estate  Investment  As- 
sociation hereby  agrees  in  consideration  of  one  dollar  to  it  in 
hand  paid  and  the  payment  of  the  further  sum  of  sixteen  hun- 
dred dollars,  with  interest  as  hereinafter  provided  in  monthly 
installments  of  twenty  dollars  per  month,  including  interest, 
hereafter  to  convey  to  said  M.  L.  Naquin,  of  Houston,  Harris 
county,  Texas,  all  that  certain  tract  or  parcel  of  land  on  the 
south  side  of  Buffalo  Bayou  in  the  city  of  Houston,  Harris 
county,  Texas,  known  and  described  as  lot  number  six  (6)  in 
block  number  five  (5)  of  the  Texas  Savings  and  Real  Estate 
Investment  Association  second  addition  to  the  said  city  of 
Houston;  said  lot  fronting  fifty  (50)  feet  on  Jackson  street 
and  running  back  for  depth  one  hundred  (100)  feet  between 
lines  parallel  with  Drew  avenue,  together  with  all  improve- 
ments situated  thereon.  ,  Also  agreeing  that  .when  one-fourth 
of  said  sum  of  sixteen  hundred  dollars,  together  with  interest 
thereon  at  the  rate  of  ten  per  cent  per  annum  from  date  hereof, 
is  paid,  to  execute  and  deliver  to  said  M.  L.  Naquin  ^*''  a  good 
and  sufficient  deed  retaining  vendor's  lien  for  balance  of  pur- 
chase money  and  interest  thereon. 

"  'Said  monthly  payments  are  represented  by  one  hundred 
and  twenty  (120)  promissory  notes  of  even  date  herewith,  each 
for  the  sum  of  twenty  dollars,  with  interest  from  maturity,  the- 
first  of  which  notes  is  due  and  payable  on  the  first  day  of 
August,  1894,  and  one  on  the  first  day  of  each  and  every  month 
thereafter  until  all  shall  have  become  due.     It  being  understood; 
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and  agreed  that  should  the  said  Naquin  allow  any  three  of 
said  monthly  payments  represented  by  said  notes  as  aforesaid 
to  become  due  and  remain  unpaid  at  the  same  time,  this  agree- 
ment to  convey  said  property  shall  become  null  and  void  and 
all  sums  which  shall  have  been  paid  by  the  said  Xaquin  shall 
be  forfeited  to  and  in  favor  of  said  association  without  notice 
to  the  said  Naquin. 

"  'It  is  further  agreed  that  the  said  Naquin  shall  keep  the 
improvements  on  said  property  insured  for  the  benefit  of  said 
association  in  the  sum  of  not  less  than  five  hundred  dollars. 
All  taxes  for  the  year  1894  are  to  be  paid  by  said  association 
and  all  taxes  thereafter  to  be  assumed  and  paid  by  said  Kaquin. 

"  'Executed  in  duplicate. 

"'Accepted.    M.  L.  Naquin. 

(Signed)     « 'TEXAS  SAVINGS  AND  REAL  ESTATE  IN- 
VESTMENT ASSOCIATION. 

'*  'By  E.  L.  DENNIS,  President.' 

"Naquin,  the  plaintiff  in  error,  executed  the  one  hundred  and 
twenty  notes  prescribed  by  the  contract  of  sale  and  entered 
into  possession  of  the  premises.  He  was  a  married  man  and 
occupied  the  place  as  a  home. 

"There  was  a  dwelling-house  on  the  lot  at  the  date  of  the  con- 
tract of  sale  and  this  was  insured  in  favor  of  the  association  for 
the  sum  of  eight  hundred  dollars,  the  policy  also  disclosing  the 
interest  of  Naquin,  and  the  premiums  were  paid  by  the  asso- 
ciation and  charged  to  Naquin. 

"Fifty-three  of  the  notes  were  paid  by  Naquin,  the  last  one 
being  paid  about  February,  1898,  but  no  deed  was  demanded 
by  Naquin  and  none  was  given,  no  did  the  association  exercise 
its  right  of  rescission  on  accoimt  of  Naquin's  default.  On 
May  21,  1899,  the  improvements  were  practically  destroyed  by 
fire.  In  the  early  part  of  August,  1899,  Naquin,  who  was  in 
default  in  the  payment  of  three  or  four  notes  at  the  date  of 
the  fire,  and  who  neither  paid  nor  offered  to  pay  any  of  the 
notes  thereafter,  had  an  interview  with  the  president  of  the 
association  and  demanded  that  the  association  talce  the  insur- 
ance money  which  it  collected  and  give  him  the  lot,  stating 
that  he  wanted  his  equities  out  of  it.  This  the  oflficers  of  tlie 
association  refused  to  do,  and  thereafter  used  seven  hundred 
and  ten  dollars  and  thirty-eight  cents  of  the  insurance  money 
in  restoring  the  house  to  its  condition  prior  to  the  fire.    When 
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!Naquin  heard  of  the  association's  purpose  to  rebuild,  he  saw 
ihe  proper  officer  of  the  concern,  protested  against  the  building 
of  the  house  on  the  lot,  stated  that  he  did  not  want  to  rebuild 
•on  it,  and  insisted  that  the  insurance  money  be  credited  on  the 
debt.  The  association  refused  all  these  demands  and  completed 
the  ^^*  restoration  of  the  improvements  some  time  in  October, 
]899,  It  had  treated  the  premises  as  its  own  from  the  date 
-of  the  interview  in  which  Naquin  first  demanded  that  the  as- 
fcociation  take  the  insurance  money  and  give  him  his  equity 
in  the  transaction,  but  had  never  in  terms  exercised  its  right 
to  declare  the  contract  of  sale  annulled  and  rescinded,  and  at 
no  time  in  terms  notified  Naquin  of  its  purpose  to  do  so. 
When  JN'aquin  demanded  the  credit  of  the  insurance  money  on 
'the  debt  and  that  he  have  his  'equities,*  he  did  not  tender  the 
balance  which  would  have  been  ultimately  due  thereon  after 
the  crediting  of  the  insurance.  Nor  did  he  make  tender  of 
such  balance  appearing  to  be  due  after  such  credit  until  after 
the  restoration  of  the  improvements  had  been  completed.  He 
then  renewed  his  demand  that  the  eight  hundred  dollars  in- 
surance be  credited,  on  his  debt  and  tendered  to  the  president 
of  the  association  a  sum  amply  sufficient  to  cover  the  amount 
"which  would  have  been  due  if  such  credit  had  been  made,  which 
tender  was  refused.  Upon  the  completion  of  the  improvements 
and  after  the  association  had  advertised  the  premises  for  rent, 
Naquin,  without  the  knowledge  or  consent  of  the  association, 
took  possession,  whereupon  the  association,  in  December,  1899, 
brought  this  suit  for  the  recovery  of  the  lot,  making  Naquin 
and  his  wife  defendants. 

"Naquin  answered,  renewing  his  tender  of  the  balance  due 
after  the  credit  of  the  insurance  as  demanded,  and  resisted  the 
right  of  the  association  to  use  the  insurance  money  in  improv- 
ing the  premises  without  his  consent.  He  and  his  wife  also 
pleaded  that  the  premises  were  their  homestead  and  insisted 
that  the  amount  expended  by  the  association  could  not  be  made 
•a  lien  upon  the  lot,  because  she  had  not  so  agreed  in  writing 
•as  required  by  law  for  the  fixing  of  liens  upon  a  homestead 
^or  the  cost  of  improvements  thereon. 

"By  the  money  expended,  the  premises  were  restored  to 
their  former  condition  and  value.  The  lot  as  it  stood  after 
the  fire  and  before  the  restoration  was  not  worth  the  balance 
due  less  the  insurance  collected.  The  remains  of  the  burned 
Tiouse  were  worth  about  three  hundred  dollars,  if  used  in  re- 
Ibuilding  the  house,  but  -weie  valueless  unless  so  used,  and 
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Naquin  showed  no  disposition  to  preserve  the  salvage  by  such 
«se. 

"If  Naquin  was  entitled,  under  the  facts,  to  have  the  in- 
surance credited  on  the  debt,  the  notes  then  due  would  have 
been  largely  overpaid  and  he  would  have  been,  at  the  date 
of  his  interview  with  the  president  of  the  association,  in  default 
as  to  none  of  them. 

"The  trial  court  rendered  judgment  against  Naquin  for 
eleven  hundred  and  seven  dollars  and  forty  cents,  the  sum  of 
one  hundred  and  three  dollars  and  four  cents  being  included 
therein  as  sums  expended  by  the  association  for  taxes  and  in- 
surance premiums.  Decreed  that  if  Naquin  should  pay  such 
sums  into  the  registry  of  the  court  within  ninety  days  from 
that  date,  the  premises  should  be  his,  otherwise  they  should  be 
sold  as  under  execution,  the  proceeds  of  sale  to  be  applied  to 
the  payment  of  the  judgment,  the  excess,  if  any,  to  be  paid  to 
Naquin.  If  insufficient  to  satisfy  the  judgment  execution  to 
issue  against  Naquin  for  the  balance. 

^*®  "Questions:  1.  Under  the  facts  as  stated,  did  Naquin 
have  the  right  to  require  that  the  insurance  be  credited  on  the 
debt?  2.  For  the  preservation  of  its  security,  did  the  associa- 
tion have  the  right  to  use  the  insurance  money  in  restoring 
the  premises  to  their  former  condition  and  enforce  the  balance 
due  on  the  debt  as  a  lien  on  the  premises?  3.  The  insurance 
money  having  been  actually  placed  in  improvements  on  the 
premises,  thus  restoring  them  to  their  former  condition  and 
value,  will  equity  enforce  the  contract  of  sale  on  the  prayer 
of  Naquin  and  his  tender  as  made  unless  he  offers  to  reimburse 
the  association  for  the  cost  of  restoring  the  premises?  4.  Did 
the  court  err  in  rendering  judgment  as  stated  ?" 

To  the  four  questions  propounded,  we  answer  that,  in  its 
judgment,  the  trial  court  did  not  err  to  the  prejudice  of  Naquin. 

The  insurance  was  not  intended  to  provide  a  fund  with 
which  to  pay  the  debt,  but  to  furnish  indemnity  to  both  the 
mortgagor  and  the  mortgagee.  The  object  was  to  secure  the 
mortgagor  against  being  deprived  of  a  home  in  caee  of  the 
destruction  of  the  house,  for  the  fund  would  enable  him  to 
rebuild;  and  it  was  intended  to  secure  him  further  against 
liability  for  the  debt  in  case  the  destruction  of  the  house  should 
occur  after  the  debt  fell  due.  In  favor  of  the  mortgagee,  the 
purpose  was  to  indemnify  his  security  upon  the  property;  that 
is,  it  was  to  give  additional  security  by  providing  a  fund  with 
which  to  discharge  the  debt,  if  overdue,  or  to  restore  the  s^ 
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curity  by  constructing  a  new  building  in  place  of  that  destroyed. 
It  was  not  exclusively  the  fund  of  either  party,  but  one  in 
which  they  had  a  common  interest  for  the  accomplishment  of 
a  common  purpose:  Gordon  v.  Ware  Sav.  Bank,  115  Mass.  591; 
Fergus  v.  Wilmarth,  117  111.  547,  7  N.  E.  509;  Bryant  v. 
Charter  Oak  Ins.  Co.,  24  Fed.  771;  1  Jones  on  Mortgages,  sec. 
410;  1  Biddle  on  Insurance,  sec.  256. 

The  debt  not  being  due,  the  money  collected  upon  the  in- 
surance policy  could  not  be  applied  to  its  liquidation  except  by 
the  consent  of  the  creditor  and  the  debtor.  The  debtor  had 
no  more  right  to  demand  the  application  of  the  money  to  the 
satisfaction  of  those  installments  which  had  not  fallen  due 
without  the  consent  of  the  payee  of  the  obligation  than  the 
payee  had  to  apply  it  to  the  satisfaction  of  the  unmatured  in- 
debtedness against  the  wishes  of  the  mortgagor.  The  rights 
of  the  parties  were  reciprocal  under  the  contract.  In  this  situ- 
ation, the  purpose  of  the  parties  in  creating  the  insurance  out 
of  which  this  fund  arose  was  attained  by  a  restoration  of  the 
house,  thereby  placing  them  in  the  same  situation  they  were 
in  before  the  fire.  In  a  sense,  the  investment  association  held 
the  money  in  trust  for  the  payor,  but  with  an  interest  of  it» 
own  to  be  protected,  and  it  could  not  be  required  to  deliver 
over  the  fund  to  Naquin,  for  that  would  be  to  surrender  its 
security  for  the  unmatured  debt.  Duty  did  not  permit  it  to 
serve  its  own  interests  only,  nor  require  it  to  give  up  its  rights 
to  exclusively  benefit  the  debtor,  but  required  that  it  use  the 
fund  to  carry  out  the  purposes  for  which  it  was  provided. 

^^^  In  the  case  of  Gordon  v.  Ware  Sav.  Bank,  115  Mass. 
591,  the  court  expresses  the  rule  of  law  which  governs  in  such 
cases  in  the  following  language:  "The  insurance  was  for  in- 
demnity to  the  mortgagor  as  well  as  to  the  mortgagee.  To 
the  mortgagee,  it  was  for  protection  of  the  security,  not  for 
payment  of  the  debt.  It  was  collateral  to  the  debt.  Money 
received  from  the  insurance  took  the  place  of  the  property  de- 
stroyed, and  was  still  collateral  until  applied  in  payment  by 
mutual  consent,  or  by  some  exercise  by  the  mortgagee  of  the 
right  to  demand  payment  of  the  debt,  and  upon  default  of 
payment,  to  convert  the  securities."  In  that  case,  there  was 
a  second  mortgage  upon  the  property  not  included  in  the  in- 
demnity of  the  insurance.  The  savings  bank  and  Gordon 
agreed  to  the  investment  of  the  fund  in  another  house,  but 
the  second  mortgagee  insisted  that  the  destruction  of  the  prop- 
erty and  the  collection  of  the  insurance  was,  in  law,  a  satis- 
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faction  of  thq  debt  to  the  extent  of  the  sum  collected.  Wliilo 
the  case  is  not  exactly  in  point  with  that  now  under  considera- 
tion, we  think  it  supports  our  conclusion  in  this  case.  The 
junior  mortgagee  had  a  right  to  have  the  money  rightly  ap- 
plied for  the  protection  of  his  interests,  which  could  be  done 
by  discharging  the  first  debt  or  by  rebuilding  the  house.  The 
hank  was  under  obligation  to  the  junior  mortgagee  to  keep 
the  money  and  apply  it  to  the  debt  or  to  see  that  it  was  used 
to  restore  the  security.  That  case  establishes  the  character  of 
the  fund,  from  which  springs  the  duty  of  the  appellee  to  ap- 
pellant and  the  right  to  protect  itself  as  well  as  Naquin. 

In  Fergus  v.  Wilmarth,  117  111.  547,  7  N.  E.  508,  the  in- 
surance was  placed  upon  the  house,  and,  by  the  insured,  the 
policy  was  assigned  to  Fergus  as  trustee,  to  hold  for  the  in- 
demnity of  a  debt  secured  by  mortgage  upon  the  property. 
The  house  having  been  destroyed  by  fire,  the  trustee  collected 
the  fund  and  placed  it  in  the  bank  to  await  a  proper  application 
of  it  under  the  trust.  The  creditor  demanded  the  payment  of 
the  money  upon  his  debt,  which  was  not  due.  The  debtor  in- 
•sisted  upon  building  another  house  upon  the  ground.  The 
trustee  refused  to  turn  the  fund  over  to  the  mortgagor,  or  to 
pay  it  to  the  mortgagee  upon  the  debt,  but  agreed  to  pay  it  to 
the  former  whenever  he  should  complete  the  building  so  that 
«ufficient  insurance  could  be  had  upon  it  to  replace  the  indem- 
nity to  the  mortgage  that  wag  afforded  by  that  policy.  The 
bank  failed,  and  a  part  of  the  money  was  lost.  It  was  sought 
to  hold  the  trustee  liable.  The  supreme  court  of  Illinois  held 
that  the  trustee  acted  properly  in  the  discharge  of  his  duty  and 
was  not  liable  for  the  loss  by  failure  of  the  bank.  The  prin- 
ciple decided  in  that  case  embraces  the  very  heart  and  core  of 
the  question,  Did  the  appellee  properly  apply  the  money  by 
protecting  the  rights  of  both  parties?  We  have  answered  that 
■question  in  the  preceding  part  of  this  opinion,  but  will  restate 
the  proposition  briefly.  Under  the  circumstances  of  the  case, 
it  was  the  duty  of  the  appellee  to  use  the  fund  for  the  best  in- 
terests of  both  parties,  which  were  best  served  by  rebuilding 
the  house,  whereby  the  security  was  preserved  intact  for  the  in- 
demnity of  both. 


If  Insured  Property  is  destroyed  after  the  making  of  a  oontract 
of  sale,  but  before  the  payment  of  the  purchase  money  and  the  exe- 
cution of  the  conveyance,  the  proceeds  of  the  insurance  belong  to  th« 
vendor  as  between  him  and  the  company;  but  he  acts  as  trustee  for 
the  vendee,  who,  upon  payment  of  the  purchase  price,  is  entitled  t« 
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the  insurance  money  in  equity,  although  he  intended  to  tear  the  buildi^ 
ings  down:  Skinner  &  Sons  etc.  Co.  v.  Houghton,  92  Md.  68,  84  Am^ 
St.  Eep.  485,  48  Atl.  85. 

In  White  v.  Oilman,  138  Cal.  375,  71  Pac.  436,  it  appeared  that 
the  plaintiff  had  purchased  a  vacant  lot  for  the  sum  of  two  hun- 
dred and  fifteen  dollars,  to  be  paid  in  monthly  installments  of  eight 
dollars  per  month.  He  went  into  possession  and  erected  a  dwelling- 
house.  Afterward  the  vendor,  sub.iect  to  this  contract,  conveyed" 
to  one  Gilman,  who  took  out  a  policy  of  insurance  on  the  house,, 
and,  on  its  subsequent  destruction  by  fire,  was  paid  the  amount  of 
the  insurance.  After  this  the  purchaser  demanded  a  conveyance  of 
the  lot  without  offering  to  pay  the  remainder  of  the  purchase  money, 
claiming  that  he  was  relieved  from  the  duty  of  making  such  pay- 
ment by  the  fact  that  the  sum  received  from  insurance  exeeedect 
the  part  of  the  purchase  price  remaining  unpaid.  The  court  held 
that  each  party  held  an  insurable  interest  in  the  house;  that  neither 
had  any  interest  in  an  insurance  effected  and  paid  for  by  the  other; 
and  hence  that  the  plaintiff  was  not  entitled  to  recover  any  part  of 
the  insurance  money,  or  to  have  it  credited  on  the  purchase  price  re- 
maining unpaid. 


WESTEEN  UNION  TELEGEAPH  COMPANY  v.  COBB. 

[95  Tex.  333,  67  S.  W.  87.] 
TELEGRAPH  CORPORATIONS— Delivery  of  Message  to 
Clerk  of  Hotel.— The  relation  of  hotel-keeper  and  lodger  and  boarder 
does  not  create  any  authority  in  the  former  or  his  clerk  to  receive 
telegrams  addressed  to  the  latter,  and  a  delivery  to  either  does  not 
satisfy  the  obligation  of  the  corporation  to  deliver  the  message  to 
the  addressee,  nor  relieve  it  from  a  claim  for  damages  due  to  its 
failure  to  make  a  proper  delivery,     (pp.  863,  864.) 

Wilkins  &  Vinson  and  George  H.  Fearons,  for  the  appellant. 
James  A.  Graham  and  J.  M.  Chamhers,  for  the  appellee. 

^*^  WILLIAMS,  A.  J,  The  court  of  civil  appeals  for  the 
second  district  certifies  the  following  question: 

"This  appeal,  now  pending  before  us,  is  from  a  verdict  and 
judgment  in  favor  of  appellee  against  the  appellant  recovered 
in  the  county  court  of  Montague  county  as  damages  for  the 
failure  on  the  part  of  appellant  to  promptly  deliver  a  message 
sent  by  appellee  to  his  brother,  Percy  Cobb,  at  Bowie,  Texas, 
informing  him  of  the  serious  illness  of  appellee  in  the  Indian 
Territory,  and  of  the  surrounding  circumstances  of  distress 
which  his  brother  could  and  would  have  relieved,  as  found  by 
the  jury,  if  the  telegram  had  been  promptly  delivered.  In- 
stead of  delivering  the  message  to  Percy  Cobb,  it  was  promptly 
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delivered  to  the  clerk  of  the  Brown  Hotel,  where  he  roomed 
and  hoarded.  The  evidence,  however,  failed  to  show  that  it 
was  the  custom  of  its  clerk  to  receive  tele^am?  for  the  hotel 
gnests,  and  the  evidence  affirmatively  showed  that  Percy  Cobb 
had  not  in  fact  given  said  hotel  clerk  any  such  authority,  unless 
it  was  conferred  by  his  taking  lodging  and  board  at  the  *^* 
hotel.  Unless  the  delivery  to  the  clerk  was  a  sufficient  delivery, 
the  company  was  undoubtedly  guilty  of  negligence  and  liable  in 
damages  for  the  injury  sustained,  hut  if  the  delivery  to  the 
hotel  clerk  was  a  sufficient  compliance  with  its  contract,  ap- 
pellee was  not  entitled  to  recover. 

"Error  is  assigned  to  the  court's  refusal  to  give  the  follow- 
ing instruction  at  the  request  of  appellant:  'If  you  find  and 
believe  from  the  evidence  that  the  defendant's  messenger  boy, 
upon  the  receipt  of  the  message  in  question  in  this  case,  de- 
livered the  same  to  the  clerk  of  the  Brown  Hotel  where  Percy 
Cobb,  the  addressee  of  said  message,  roomed  and  boarded, 
then  you  are  instructed  that  such  delivery  was  a  full  and  com- 
plete discharge  of  the  defendant's  duty  in  reference  to  the  de- 
livery of  said  message,  and  you  will  find  for  the  defendant.* 

"Unless  there  was  error  in  refusing  this  charge,  the  judg- 
ment must  be  affirmed,  and  we  deem  it  advisable,  in  response 
to  request  of  counsel  for  appellant,  to  certify  the  material 
question  thus  raised — that  is,  whether  a  hotel  clerk  has  implied 
authority  from  the  guests  of  the  hotel  to  receive  telegrams  for 
them,  and  whether  the  court  erred  in  refusing  to  so  charge  in 
in  the  absence  of  evidence  showing  the  custom  of  the  Brown 
Hotel,  or  hotels  generally,  in  this  respect.  In  this  connection, 
we  refer  to  the  case  of  Western  Union  Tel.  Co.  v.  Trissall,  98 
Ind.  566." 

The  question  presented  is  whether  or  not  the  mere  relation 
of  hotel-keeper  and  lodger  and  boarder  creates,  in  law,  an 
authority  in  the  former  or  his  clerk  to  receive  telegrams  ad- 
dressed to  the  latter.  It  must  be  answered  in  the  negative, 
since  there  is  no  evidence  stated  from  which  it  might  be  infer- 
red as  a  fact  that  Cobb  had  constituted  the  clerk  of  the  hotel 
his  agent  or  servant  for  such  purposes,  there  is  nothing  to  be 
considered  but  the  fact  that  he  boarded  and  lodged  at  tho 
hotel.  If  such  an  authority  arose  from  that  fact  alone,  it  could 
only  be  because  the  performance  of  such  services  by  the  keeper 
of  the  hotel  was  among  the  duties  imposed  on  him  by  law  to- 
ward those  so  boarding  with  him.  Should  it  be  assumed  that 
the  full  relation  of  innkeeper  and  guest  existed   (which  doea 
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not  appear),  and  that  all  of  the  duties  arising  from  it  rested 
on  the  keeper  of  this  hotel,  we  know  of  no  authority  that  would 
include  among  them  that  of  receiving  and  asauming  the  respon- 
sibility of  safely  delivering  telegrams.  We  can  see  no  reason 
why  such  a  duty  would  exist,  if  not  voluntarily  assumed,  any 
more  than  that  of  receiving  other  notices  or  of  transacting 
•other  business  for  the  boarder. 


A  Telegram  may  Properly  be  DcUveretl,  it  has  been  held,  at  the 
"hotel  where  the  addressee  resides,  when  he  is  not  found  at  his  plaee 
of  business  because  of  his  absence  from  town;  and  the  failure  of  the 
hotel  clerk,  with  whom  the  message  is  left,  to  deliver  it  to  the  ad- 
dressee, will  not  render  the  company  liable:  See  the  note  to  Wefltern 
Union  Tel.  Co.  v.  Houghton,  27  Am.  St  Rep.  925. 


TORT  WORTH  AND  DENVER  CITY  RAILWAY  COM- 
PANY v.  BEAUCHAMP. 

[95  Tex.  496,  68  S.  W.  502.] 

NUISAKCE  in  the  Transportation  of  Dangerous  Explosives— 
What  is  not.— The  mere  fact  that  a  railway  corporation  has  in  its 
•cars  for  transportation  explosives  of  a  highly  dangerous  character 
does  not  make  it  guilty  of  creating  a  nuisance,  either  public  or  pri- 
vate, though  danger  to  persons  or  property  along  its  line  is  neces- 
sarily incident  to  such  transportation,     (p.  867.) 

NEGLIGENCE  in  Delaying  Tran^ortation  of  Dangerous  Ez> 
plosives. — If  a  railway  car  loaded  with  giant  or  blasting  powder  is 
unnecessarily  and  unreasonably  delayed  at  a  place,  so  as  to  subject 
property  to  danger  for  a  longer  time  than  would  have  attended  a 
transportation  made  with  reasonable  dispatch,  such  keeping  of  the 
-car  at  that  place  is  a  nuisance.  A  like  result  follows  if  ordinary 
-care  is  not  exercised  in  keeping  or  caring  for  the  car,  and  its  ab- 
sence gives  rise  to  a  degree  of  danger  which  would  have  been 
avoided  by  the  exercise  of  such  care.     (p.  868.) 

RAILWAY  CORPORATIONS— Negligence  Respecting  High 
-Explosives. — If  a  car  known  to  be  loaded  with  blasting  and  giant 
powder  is  left  standingan  unnecessary  and  unreasonable  length  of  time 
-on  a  switch  adjacent  to  a  city  and  within  quarter  of  a  mile  of  many 
residences  with  no  guard  or  watch,  and  in  a  locality  frequented  by 
tramps,  who  are  in  the  habit  of  building  fires  and  entering  empty 
cars,  the  trial  court  may  properly  conclude  that  there  was  negli- 
gence on  the  part  of  the  railway  corporation  having  the  custody 
and  control  of  the  car.     (p.  869.) 

NEGLIGENCE— Danxages— When  Proximate  Caused  by.— If  a 
railway  corporation  negligently  sufPers  a  car  known  by  it  to  be  loaded 
with  giant  and  blasting  powder  to  remain  an  unnecessary  and  unrea- 
sonable time  upon  a  switch  near  many  residences,  where  an  explo- 
sion resulting  from  a  fire  started  in  an  empty  car  caused  damage  to 
i;he  plaintiff's  property,  such  negligence  must  be  deemed  to  be  the 
proximate  cause  of  the  damages,     (p.  869.) 
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Stanley,  Spoonts  &  Thompson  and  Robert  Harrison,  for  the 
appellant. 

Speer  &  Speer  and  James  A.  Graham,  for  the  appellees. 

'**''  WILLIAMS,  A.  J.  This  case  comes  before  us  upon 
questions  certified  by  the  court  of  civil  appeals  for  the  second 
district.  The  action  was  begun  by  appellee  to  recover  of  ap- 
pellant for  damages  done  to  appellee's  residence  by  an  explosion 
of  dynamite  or  powder  in  a  car  belonging  to  appellant.  The 
facts  found  by  the  trial  judge,  and  his  conclusions  therefrom, 
are  as  follows: 

"1.  I  find  that  on  the  fifth  day  of  April,  A.  D.  1901,  the 
plaintiff  resided  in  Montague  county,  Texas,  and  was  the  owner 
of  a  tract  of  land,  with  the  residence  house  thereon,  situated  in 
Ihe  suburbs  of  the  city  of  Bowie,  in  said  county. 

"2.  That  on  and  prior  to  the  fifth  day  of  April,  the  defend- 
ant was  a  ^®®  railway  corporation,  owning  and  operating  a 
line  of  its  road  through  said  city  of  Bowie. 

"3.  That  on  the  third  day  of  April,  1901,  the  Chicago,  Rock 
Island  and  Texas  Railway  Company,  which  company  also  owned 
and  operated  a  line  of  its  road  through  said  city  of  Bowie,  and 
was  a  connecting  carrier  with  defendant,  brought  into  the 
vicinity  of  said  city  a  car  containing  twenty-eight  thousand  two 
hundred  pounds  of  blasting  powder  and  giant  powder,  and  de- 
livered to  defendant  said  car  of  powder  on  said  day,  taking  its 
receipt  therefor,  and  left  the  said  car  upon  a  transfer  switch, 
in  charge  and  under  the  control  of  the  defendant. 

"4.  That  said  car  of  powder  was  contained  in  a  single  wooden 
boxcar,  closed  up,  with  no  covering  or  sheeting  of  iron  or  other 
metallic  material,  but  was  otherwise  of  comparatively  recent 
construction,  and  was  in  good  condition  and  not  differing  from 
those  in  ordinary  use  by  railway  companies  generally;  that  the 
manner  of  storing  of  said  powder  within  said  car  was  not 
shown, 

"5.  That  from  said  date  of  the  receipt  of  said  car  until  the 
date  of  the  explosion  as  hereinafter  found,  it  was  permitted 
by  defendant  to  stand  upon  its  transfer  switch,  connected  with 
two  empty  boxcars  to  the  north  or  west,  and  a  car  of  hay  im- 
mediately to  the  south  or  east,  and  yet  another  car,  with  con- 
tents not  shown,  to  the  east  or  south ;  that  the  car  immediately 
to  the  north  or  west  of  said  car  of  powder  and  connected  there- 
with was  an  empty  boxcar,  in  which  was  some  hay  from  kaflfir 
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corn,  scattered  about  the  floor,  the  door  of  which  car  was  stand- 
ing open. 

"6.  That  said  transfer  upon  which  said  cars  stood  was  of 
length  sufficient  to  hold  thirteen  cars,  and  was  situated  at  the 
intersection  of  the  said  Chicago,  Rock  Island  and  Texas  road 
with  the  defendant,  which  said  intersection  was  upon  the  line 
of  the  incorporation  of  said  city,  but  the  switch  on  which  the 
care  was  standing  was  outside  of  the  corporation ;  that  said  cars 
stood  about  the  center  of  said  switch  and  within  a  radius  of 
one-fourth  mile  of  some  forty  residence  houses,  and  within  a 
radius  of  three-fourths  of  a  mile  of  the  greater  portion  of  the 
residence  and  business  houses  of  said  city,  said  city  having  a 
population  of  about  twenty-six  hundred  inhabitants;  that  a 
public  road  or  highway  ran  within  a  few  feet,  and  the  main  line 
of  defendant  within  about  twenty  feet,  and  that  of  the  Chicago, 
Rock  Island  and  Texas  Railway  within  about  two  hundred  feet, 
of  where  the  said  car  of  powder  was  permitted  to  stand;  and 
further,  that  there  were  scheduled  to  pass  said  point,  upon  said 
two  roads,  sixteen  trains  daily,  besides  extras. 

"7.  I  find  that  defendant  placed  no  guard  or  watch  about 
Baid  car  of  powder;  that  its  contents  was  known  to  the  agent 
who  receipted  for  said  car,  and  that  there  were  placarded  upon 
the  walls  of  said  car  the  following,  viz. :  *High  Explosives. 
Handle  with  Care' ;  and,  further,  I  find  that  the  locality  where 
said  car  was  permitted  to  stand  was  one  frequented  by  tramps, 
who  were  in  the  habit  of  building  fires  and  entering  into  the 
empty  cars  left  standing  thereabouts;  I  find  that  on  as  many 
^^^  as  two  occasions,  while  said  car  was  upon  said  switch,  an 
employe  of  defendant  inspected  said  cars,  the  last  time  being 
about  9  o'clock  A.  M.  on  the  morning  of  the  explosion,  as  here- 
inafter found,  going  within  two  hundred  feet  for  that  purpose. 
"8.  I  find  that  defendant  permitted  said  car  of  explosives  to 
stand,  situated  as  hereinbefore  stated,  upon  said  switch,  from 
the  date  of  its  receipt  till  about  9  :47  A.  M.  of  the  fifth  day  of 
April,  at  which  time  it  exploded ;  that  there  were  two  scheduled 
freight  trains  daily  upon  the  line  of  defendant,  and  that  trains 
passed  in  that  direction  said  car  was  billed  to  go  after  its 
receipt  and  prior  to  its  explosion,  and  that  other  cars  placed 
upon  said  switch  on  the  day  preceding  said  explosion  were  by 
defendant  picked  up  and  carried  away  in  the  direction  in  which 
said  car  of  explosives  was  billed. 

"9.  That  on  the  morning  of  the  5th  of  April,  about  thirty 
minutes  before  the  final  explosion,  a  fire  was  discovered  to  have 
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originated  in  the  empty  boxcar  immediately  to  the  north  or  west 
of  said  car  of  explosives;  that  at  said  time  the  doors  upon  both 
sides  of  said  cars  were  open;  that  the  fire  was  communicated 
from  said  car  to  the  wooden  car  containing  said  explosives, 
violently  exploding  the  same,  and  injuring  and  damaging  the 
property  of  plaintiff  as  hereinafter  found. 

"10.  I  find  that  the  place  where  said  car  was  left  standing, 
and  where  said  explosion  occurred  was  distant  from  the  prop- 
erty of  plaintiff  about  eight  hundred  yards. 

"11.  I  further  find  that  by  reason  of  said  explosives,  plain- 
tiff's property  described  in  his  petition  was  injured  and  dam- 
aged in  the  sum  of  nine  hundred  and  ninety-five  dollars;  that 
it  will  cost  the  said  sum  of  nine  hundred  and  ninety-five  dollars 
to  repair  the  said  injuries  occasioned  by  said  explosion,  and 
tliat  plaintiff's  said  property  is  worth  less  by  said  amount  by 
reason  of  said  explosion  and  said  injuries,  and  that  no  portion 
of  said  amount  has  ever  been  paid  to  plaintiff. 

"12.  I  find,  also,  as  a  matter  of  fact,  that  the  receiving  and 
storing  of  such  quantity  of  explosives  in  the  manner,  for  the 
time,  and  in  the  locality  as  shown  by  the  defendant,  constituted 
a  public  and  private  nuisance. 

"13.  I  also  find  as  a  fact  that  defendant  was  guilty  of  negli- 
gence in  receiving,  storing,  and  handling  said  car  of  explosives 
as  it  did,  and  in  permitting  said  explosion,  and  that  said 
negligence  was  the  immediate  and  proximate  cause  of  said  ex- 
plosion and  injuries,  and  but  for  which  negligence  said  ex- 
plosion and  injuries  would  not  have  occurred." 

The  court  of  civil  appeals  propounds  the  following  questions : 
1.  Whether  or  not  the  facts  found  by  the  trial  judge  warranted 
the  legal  inference  of  nuisance;  2.  Wliether  or  not  those  facta 
afford  any  evidence  of  negligence;  3.  Whether  or  not,  if  the 
acts  of  defendant  constitute  negligence,  the  damage  to  appellee 
was  the  proximate  result  thereof. 

The  answer  to  the  first  question,  we  think,  will  be  found  by  a 
decision  of  the  second,  for  it  is  not  contended,  and  cannot  be 
held,  that  the  mere  ^^^  fact  that  a  railroad  company  has  in 
its  cars,  for  transportation,  explosives  of  this  character  makes 
it  guilty  of  creating  a  nuisance,  either  public  or  private,  even 
though  danger  to  persons  or  property  along  its  line  be  neces- 
sarily incident  to  such  transportation.  Such  articles  are  prop- 
erty useful  for  some  purposes,  and  common  carriers  are  under 
legal  obligation  to  receive  and  properly  carry  them:  Walker  v. 
Chicago  etc.  Ky.  Co.,  71  Iowa,  G58,  33  N.  W.  224. 
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In  this,  the  case  of  a  common  carrier  differs  from  those  of 
owners  of  mills,  magazines,  or  other  places  where  such  explo- 
sives are  voluntarily  manufactured  or  stored  in  such  way  as  to 
unreasonably  endanger  the  persons  or  property  of  the  public  or 
of  neighboring  property  owners.  Such  places  are  generally 
held  to  be  nuisances,  the  mere  existence  and  maintenance  of 
•which  render  their  owners  liable  for  damages  resulting  from 
■explosions,  without  regard  to  the  degree  of  care  exercised  in 
keeping  them:  Weir's  Appeal,  74  Pa.  St.  230;  Cheatham  v. 
Shearon,  1  Swan,  213,  65  Am.  Dec.  734;  Meyers  v.  Malcolm, 
<>  Hill,  292,  41  Am.  Dec.  744;  Heeg  v.  Licht,  80  N.  Y.  579,  36 
Am.  Rep.  654.  But  a  railroad  company  must  carry  freight  of 
this  character  over  its  road,  and  such  dangers  as  necessarily 
result  to  others  from  the  proper  and  reasonable  performance  of 
this  duty  must  be  borne  by  them  as  an  unavoidable  incident  of 
the  proper  transaction  of  legitimate  business.  But  a  nuisance 
may  result  from  the  negligent  exercise  of  a  right,  or  perform- 
ance of  a  duty,  with  respect  to  one's  own  property  or  property 
in  his  charge :  1  Wood  on  Nuisances,  sec.  4,  and  notes. 

A  nuisance  to  others  may  thus  arise  from  the  careless  dis- 
charge by  a  common  carrier  of  its  duty  in  the  transportation 
of  such  dangerous  articles  as  are  here  in  question.  The  right 
to  carry  them  does  not  include  the  right  to  subject  persons 
along  the  route  to  dangers  from  explosions  for  a  longer  time 
or  in  a  greater  degree  than  is  reasonably  necessary  to  the  proper 
performance  of  the  carrier's  duty.  This  is  an  obvious  deduc- 
tion from  plainest  principles.  If,  therefore,  the  car  was  un- 
necessarily and  unreasonably  delayed  at  the  place  where  it  ex- 
ploded, so  as  to  subject  plaintiff's  property  to  such  danger  for 
a  longer  time  than  would  have  attended  a  transportation  made 
with  reasonable  dispatch,  such  keeping  of  the  car  at  that  place 
was  a  nuisance.  The  case  thus  supposed  would  not  differ  essen- 
tially from  those  of  other  keepers  of  dangerous  explosives.  Or 
if  ordinary  care  was  not  exercised  by  the  appellee  in  keeping 
and  caring  for  the  car,  and  the  absence  thereof  gave  rise  to 
a  degree  of  danger  such  as  would  have  been  avoided  by  the  ex- 
ercise of  it,  such  negligence  would  make  the  presence  of  the 
car  so  negligently  kept  a  nuisance.  Ordinary  care  is  the  meas- 
ure of  appellee's  duty;  but,  of  course,  the  degree  of  diligence 
and  the  nature  of  the  precautions  to  be  used  depends  upon  the 
nature  and  circumstances  of  the  situation  and  the  danger  to 
be  avoided.  The  finding  of  the  trial  court  that  there  was  such 
negligence  will,  if  supported  by  evidence,  sustain  its  own  con- 
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elusion  that  the  car,  under  the  circumstances  stated,  constituted 
a  nuisance.  We  are  of  the  opinion  that  there  was  evidence  from 
^^^  which  the  court  could  properly  conclude  that,  considering 
the  very  dangerous  contents  of  the  car,  there  was  negligence 
both  in  leaving  it  so  long  at  that  place,  and  in  not  properly  car- 
ing for  it  while  there.  No  reason  for  the  delay  is  shown,  and 
the  circumstances  stated  by  the  judge  might  have  been  held  by 
\  him  as  sufficient  to  call  for  a  showing  on  the  part,  of  the  de- 

1  fendant  ot  any  circumstances  which  made  the  delay  necessary 

or  reasonable,  and  to  justify  the  conclusion,  in  the  absence  of 
such  a  showing  that  there  were  none.  This,  and  the  further 
question  as  to  the  precautions  which  ordinary  prudence  re- 
quired in  keeping  the  car,  are  questions  of  fact  which  this  court 
cannot  resolve.  We  merely  hold  that  there  was  sufficient  evi- 
dence tending  to  sustain  both  conclusions  of  the  trial  judge, 
and  this  answers  the  first  and  second  questions  as  far  as  we 
can  answer  them. 

To  the  third,  we  answer  that  if  there  was  negligence  such  as 
we  have  indicated,  the  evidence  justifies  the  conclusion  that  it 
was  the  proximate  cause  of  the  damage  to  plaintiff's  house. 


Explosives. — The  liability  for  keeping  explosives  is  considered  in 
the  monographic  note  to  Kinney  v.  Koopman,  67  Am.  St.  Eep.  ]34- 
140.  The  storage  of  gunpowder  for  nse  in  manufacturing  does  not 
constitute  a  nuisance  per  se:  Kleebauer  v.  Western  Fuse  etc.  Co.,  138 
Cal.  497,  94  Am.  St.  Rop.  62,  71  Pac.  617.  But  see  Cameron  v.  Kon- 
yon-Connell  Com.  Co.,  22  Mont.  312,  74  Am.  St.  Rep.  602,  56  l-'ac.  358. 
Storing  and  keeping  gunpowder  and  dynamite  near  dwellings  in  a 
thickly  settled  portion  of  a  city,  near  a  public  street,  is  held  not  to 
be  a  nuisance  per  se;  but  to  constitute  such  keeping  a  nuisance  and 
impose  liability  for  an  accidental  explosion,  there  must  be  negligence: 
Kinney  v.  Koopman,  116  Ala.  310,  67  Am.  St.  Rep.  119,  22  South.  593. 
This  case  is  approved  in  the  California  decision  last  cited. 
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SPRINGFIELD  FIRE  AND  MARINE  INSURANCE  COM- 
PANY V.  WADE. 
[95  Tex.  598,  68  S.  W.  977.] 
nreUBANCE.— A  condition  against  keeping,  nsing,  or  allow- 
ing gasoline  on  the  premises,  contained  in  a  policy  of  insurance,  is  not 
broken  "by  the  bringing  of  a  gallon  of  gasoline  on  the  premises  on  a 
single  occasion,  though  their  destruction  by  fire  resulted  therefrom, 
(p.  872.) 

INSUEANCE.— A  Condition  Against  Keeping,  Using,  or  Allow- 
ing Gasoline  on  the  Premises  is  not  Violated  unless  it  is  brought  there 
for  the  purpose  of  being  stored  or  kept.  The  purpose  of  the  word 
"usoid"  is  to  provide  against  the  danger  which  would  arise  from  the 
habitual,  constant,  or  continued  exposure  of  the  property  through  the 
presence  or  use  of  the  article.  The  one  word  forbids  the  permanent  or 
habitual  keeping  of  the  dangerous  thing,  and  the  other  a  like  use  of 
it  without  the  actual  depositing  or  storing  of  it  on  the  premises,  (p. 
873.) 

INSURANCE.— A  Condition  Against  Allowing  Gasoline  on  the 
Insured  Premises  Should  be  Construed  to  mean  allowing  it  to  be  kept 
or  used,  and  does  not  forbid  the  bringing  of  the  gasoline  on  the  prem- 
ises on  a  single  occasion,     (p.  874.) 

Alexander  &  Thompson  and  S.  J.  Hogsett,  for  the  appellant. 

Smith,  Templeton  &  Tolbert,  for  the  appellee. 

599  WILLIAMS,  A.  J.  Certified  question  from  the  court 
of  civil  appeals  for  the  fifth  district .  The  certificate  is  as  fol- 
lows: 

"The  appellant  issued  to  the  appellee  an  ordinary  standard 
fire  insurance  policy  covering  a  house  and  household  furniture. 
Among  other  provisions,  the  policy  contained  the  following: 
'Permission  is  hereby  given  for  the  using  of  a  gasoline  stove; 
the  reservoir  to  be  filled  by  daylight  only,  and  when  the  stove  is 
not  in  use.  Warranted  by  the  assured  that  no  artificial  light 
will  be  permitted  in  the  room  when  the  reservoir  is  being  filled, 
and  no  gasoline,  except  that  contained  in  the  reservoir,  shall  be 
kept  within  the  building,  and  not  more  than  five  gallons  in  a 
tight,  entirely  closed,  metallic  can  free  from  leak,  on  the 
premises  adjacent  thereto. 

"  'This  entire  policy,  unless  otherwise  provided  by  agreement 
indorsed  hereon  and  added  hereto,  shall  be  void  if  (any  usage 
or  custom  of  trade  or  manufacture  to  the  contrary  notwith- 
standing) there  be  kept,  used,  or  allowed  on  the  above-described 
premises,  benzine,  gasoline,  etc' 

600  "The  ground  urged  by  appellant  to  avoid  liability  on  the 
policy  is  the  use  of  gasoline  as  shown  by  the  testimony  of  ap- 
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pellee,  which  ia  as  follows:  'About  noon  of  the  twenty-sixth 
day  of  March,  1901,  as  I  left  the  house,  my  wife  requested  me 
to  send  up  a  gallon  of  gasoline  for  use  on  the  premises.  I  de- 
clined to  do  so.  She  subsequently  sent  to  the  grocer  and  bought 
a  gallon,  a  part  of  which  was  used  by  her  that  afternoon,  so  she 
told  me  that  evening  when  I  went  home.  I  was  not  aware  that 
the  gasoline  had  been  brought  on  the  place  until  about  7  o'clock 
that  night,  when  I  was  home  for  the  night,  when  she  told  me 
she  had  gasoline  on  the  premises,  and  that  she  had  not  used  it 
all,  and  desired  to  know  of  me  what  she  should  do  with  the 
portion  unused.  I  told  her  to  throw  it  out.  I  was  reading  at 
the  time,  and  paid  no  further  attention  to  it;  but  I  supposed 
she  had  thrown  it  out.  About  10  o'clock  at  night,  having 
occasion  to  go  into  my  back  yard,  I  passed  through  the  house, 
with  a  view  of  going  out  the  back  door,  through  the  kitchen. 
It  being  dark,  I  struck  a  match  in  the  kitchen,  to  see  how  to  get 
out  of  the  back  door.  The  match  burned  low,  and  seeing  what 
I  supposed  to  be  a  little  tub  sitting  on  the  floor,  containing  what 
I  supposed  was  dirty  water,  I  threw  the  unburned  portion  of  the 
match  into  this  tub.  As  I  did  so,  the  flame  shot  up  out  of  the 
tub.  I  attempted  to  open  the  door  and  throw  the  tub  out, 
holding  the  tub  with  one  hand  and  attempting  to  open  the  door 
with  the  other.  The  tub  had  become  hot,  and  I  dropped  my 
handhold  on  the  tub,  and,  in  falling,  it  tilted,  and  the  burning 
gasoline  ran  out  on  the  floor,  and,  as  a  result,  the  property  was 
destroyed,*  It  was  also  shown  that  no  gasoline  stove  was  used 
on  the  premises. 

"Question:  1.  Do  the  facts  above  stated  authorize  a  recovery 
by  appellee,  or  was  the  use  of  gasoline  and  the  origin  of  the  fire 
in  the  manner  stated  such  a  violation  of  the  terms  of  the  policy 
as  caused  a  forfeiture  thereof  and  prevented  a  recovery  thereon  ? 
2.  Is  the  temporary  having  of  a  small  quantity  of  gasoline  on 
insured  premises,  to  be  used  for  household  purposes,  other  than 
for  fuel,  a  violation  of  such  prohibitory  clause  ?" 

The  question  upon  which  the  decision  of  both  of  those  put  by 
ihe  court  depends  is,  Do  the  facts  stated  show  a  breach,  of  the 
warranty  that  no  gasoline  shall  be  "kept,  used,  or  allowed"  on 
the  premises?  The  fact  that  the  fire  was  caused  by  the  gas- 
oline, or  by  the  negligence  of  the  insured,  if  there  was  such  neg- 
ligence, is  not,  by  the  policy  as  stated,  made  a  ground  for  avoid- 
ing it;  and  it  is  properly  conceded  by  appellee  that  the  per- 
mission to  use  a  gasoline  stove  does  not  affect  the  case.  The 
question,  therefore,  is,  as  stated,  whether  or  not  the  gasoline,  in 
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the  sense  in  which  those  words  are  used  in  the  contract,  wa& 
"kept,  used,  or  allowed"  on  the  premises.  We  find  it  unneces- 
sary to  determine  the  extent  to  which,  appellee  is  responsible 
for  the  acts  of  his  wife  to  which  he  did  not  consent.  For  the 
purposes  of  this  case,  alone,  it  will  be  assumed  that  all  that  was 
done  is  properly  chargeable  to  appellee. 

That  the  gasoline  was  not  "kept"  on  the  premises  is  clear. 
"It  is  not  enough,  according  to  this  phraseology,  that  hazardous 
articles  are  ^^^  upon  the  premises.  They  must  he  there  for 
the  purpose  of  being  stored  or  kept" :  Hynds  v.  Schnectady  etc. 
Ins.  Co.,  11  N.  Y.  554.  That  this  is  substantially  true,  all  of 
the  authorities  agree:  Mears  v.  Humboldt  Ins.  Co.,  92  Pa. 
St.  15,  37  Am.  Eep.  647 ;  Maryland  Fire  Ins.  Co.  v.  Whitef ord, 
31  Md.  219,  100  Am.  Eep.  45;  Farmers'  etc.  Ins.  Co.  v.  Sim- 
mons, 30  Pa.  St.  299 ;  First  Cong.  Church  v.  Holyoke  etc.  Ins. 
Co.,  158  Mass.  479,  33  N.  E.  572. 

As  the  word  "kept"  means  that  the  prohibited  article  must 
not  only  be  upon  the  premises,  but  must  be  there  for  keeping  or 
storing,  and  not  merely  upon  a  temporary  occasion  for  a  dif- 
ferent purpose,  it  follows  that  there  must  be  some  degree  of 
permanency  in  its  continuance  there.  The  word  implies  all 
this.  The  word  "used"  is  emploj^ed  in  immediate  connection 
with  the  word  "kept,"  in  order,  we  think,  to  extend  the  pro- 
vision so  as  to  exclude  the  idea  that  the  article  must  be  stored 
or  deposited  on  the  premises.  But  the  purpose  in  the  use  of 
each  word  is  to  provide  against  the  same  danger,  viz.,  that  which 
would  arise  from  the  habitual,  constant,  or  continued  exposure 
of  the  property  through  the  presence  or  use  of  the  article.  One 
word  forbids  the  permanent  or  habitual  keeping  of  the  danger- 
ous thing,  and  the  other  a  like  use  of  it  without  the  actual  de- 
positing or  storing  of  it  on  the  premises. 

In  Mears  v.  Humboldt  Ins.  Co.,  92  Pa.  St.  15,  37  Am.  Eep. 
47,  Chief  Justice  Paxson  said :  "We  are  not  disposed  to  give  the 
word  'use'  in  this  policy  the  narrow  construction  claimed  for  it. 
It  must  have  a  reasonable  interpretation,  such  as  was  probably 
contemplated  by  the  parties  at  the  time  the  cpntract  was 
entered  into.  Nearly  every  policy  of  insurance  issued  at  the 
present  time  contains  this  condition,  or  a  similar  one.  What 
is  intended  to  be  prohibited  is  the  habitual  use  of  such  articles, 
not  their  exceptional  use  upon  some  emergency.  The  strict 
rule  claimed  by  the  defendants  would  prevent  the  assured  from 
painting  his  house  or  cleaning  his  furniture,  as  it  would  bft 
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difficult  to  do  either  without  using  some  of   the  prohibited 
articles." 

The  same  interpretation  of  the  word  is  approved  by  the  same 
court  in  Farmers*  etc.  Ins.  Co.  v.  Simmons,  30  Pa.  St.  299,  in 
which  the  language  of  Lord  Tenterton  in  Dobson  v.  Sotheby, 
1  Moody  &  M.  90,  is  quoted  as  follows:  "I  think  the  con- 
dition must  be  understood  as  forbidding  only  the  habitual  use 
of  fire,  or  the  ordinary  deposit  of  hazardous  goods,  not  their 
occasional  introduction,  as  in  this  case,  for  a  temporary  pur- 
pose connected  with  the  occupation  of  the  premises." 

The  same  principle  is  recognized  in  Fischer  v.  London  etc, 
Ins.  Co.,  83  Fed.  807;  and  we  find  no  dissent  from  it  in  any 
of  the  cases  relied  on  by  the  appellant.  Nearly  all  of  those 
decisions  are  thoroughly  consistent  with  it,  the  prohibited  art- 
icle having  been  habitually  used  or  kept  on  the  premises,  and 
the  discussions  being  upon  other  points. 

The  judgment  in  the  case  of  Heron  v.  Phoenix  etc.  Co.,  180 
Pa.  St.  257,  57  Am.  St.  Rep.  638,  36  Atl.  740,  seems  to  con- 
flict with  the  rule  previously  laid  down  in  the  supreme  court  of 
that  state.  The  immediate  question  as  to  "**^  what  con- 
stituted a  using  was  not,  however,  discussed,  it  being  assumed 
that  the  forbidden  articles  had  been  used. 

In  German  Fire  Ins.  Co.  v.  Board  of  Commissioners,  54 
Kan.  732,  45  Am.  St.  Rep.  306,  39  Pac.  697,  it  was  merely  hold 
that  the  constant  use  of  gasoline  on  the  promises  for  sovoral 
days  was  a  violation  of  the  condition  of  the  policy.  There  was 
no  discussion  of  the  question  as  to  what  constituted  a  using  of 
the  article,  the  question  discussed  being  whether  or  not  the 
owner  of  the  premises  was  responsible  for  the  act  of  the  persons 
who  brought  the  article  upon  them. 

We  think  the  rule  as  above  quoted  is  the  true  one,  and  there- 
fore conclude  that,  in  the  sense  of  the  policy,  the  gasoline  was 
not  used.  It  remains  to  consider  whether  or  not  the  facts  show- 
that  the  gasoline  was  "allowed"  on  the  premises.  In  Fischer 
V.  London  etc.  Ins.  Co.,  83  Fed.  807,  this  word  was  held  to 
mean  the  same  as  if   expressed  "allowed  to  be  kept  or  used." 

The  following  from  Judge  Taft's  opinion  is  regarded  by  us 
as  entirely  sound:  "The  court  construed  the  word  'allowetl'  to 
mean  'allowed  to  be  kept  or  used.'  The  evidence  tended  to 
show  that  gasoline  was  carried  through  the  store  from  a  shod  in 
the  back  yard,  not  connected  with  the  main  building,  where  the 
stock  of  goods  was  insured.  It  was  conceded  that  such  carry- 
ing of  gasoline  through  the  store,  without  leaving  it  there  per- 
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inanently,  did  not  come  within  the  adjudicated  meaning  of  the 
terms  *kept  and  used';  but  it  was  contended  that  the  word  'al- 
lowed* embraced  more  than  Tcept  or  used/  and  was  sufficiently 
broad  to  include  the  carrying  of  gasoline  through  the  store  for 
immediate  delivery  to  customers,  even  though  gasoline  was  not 
allowed  to  be  stored  on  the  premises,  or  to  remain  there  longer 
than  the  time  required  to  carry  it  from  the  back  door  to  the 
customer,  and  to  deliver  it  to  him.  The  court  construed  the 
word  'allowed'  as  if  inserted  for  the  purpose  of  making  it  clear 
that  the  condition  would  be  broken  whether  the  keeping  and 
using  was  done  by  the  insured  himself,  or  was  allowed  or  per- 
mitted by  him  to  be  done  by  some  one  else.  The  argument 
made  on  this  construction  is  that  under  it  the  word  'allowed' 
is  merely  redundant,  and  adds  nothing  to  the  meaning  of  the 
•other  two  words,  because  it  has  often  been  adjudicated  that  they 
are  broad  enough  to  cover,  not  only  the  act  of  the  insured,  but 
also  the  act  of  any  person  whom  the  insured  may  permit  or 
allow  to  keep  or  use  gasoline  upon  the  premises,  and  in  some 
•cases  even  the  act  of  a  tenant  in  keeping  gasoline  against  the 
express  command  of  the  insured.  The  mere  fact  that  the 
words  'kept  or  used'  might,  by  construction,  be  made  wide 
■enough  to  include  'allowed,'  does  not  require  of  us,  when  the 
word  'allowed'  is  expressly  made  a  part  of  the  policy,  to  give 
it  any  different  meaning  from  what  it  would  have  when  it  was 
implied  from  the  use  of  other  words.  The  habit  of  using  ap- 
parently redundant  expressions  in  statutes  and  contracts  and 
•deeds,  for  the  purpose  of  excluding  any  possibility  of  miscon- 
struction, is  very  frequent.  It  justifies  us  in  giving  the  word 
■'allowed'  its  ordinary  meaning,  instead  of  attributing  to  it  a 
strained  and  vague  significance,  which  will  defeat  *^*  the 
•policy.  The  duty  of  the  court,  where  the  meaning  is  ambig- 
^lous,  is  to  construe  the  words  used  against  the  insurer,  who 
"framed  them,  so  as  to  validate  the  policy,  rather  than  destroy 
it" 

To  the  reasons  given  it  may  be  added  that  it  is  unreasonable 
to  suppose  that  the  parties  intended  a  forfeiture  for  the  mere 
allowance  of  acts  or  conditions,  which  would  not  operate  a  for- 
feiture if  done  or  produced  by  the  insured  himself.  As  the 
gasoline  was  not  "kept  or  used,"  it  necessarily  foUows  that  it 
■was  not  allowed. 

The  facts  stated  do  not  show  a  violation  of  the  warranty  set 
■oT^t  in  the  certificate,  nor  prevent  a  recovery  because  of  such 
f^arranty. 

The  second  question  is  answered  in  the  negative. 
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A  Fire  Insurance  Policy  providing  that  U  shall  become  void  if  ga»- 
•oline  is  kept,  used,  or  allowed  on  the  premises,  has  been  held  to  be 
avoided  by  temporarily  storing  a  small  quantity  of  gasoline  to  be 
used  in  a  gasoline  stove  for  cooking  purposes:  Bover  v.  Grand  Rap- 
ids Fire  Ins.  Co.,  124  Mich.  455,  83  Am,  St.  Bep.  338,  83  N.  W.  124. 
But  see  Hears  v.  Humboldt  Ins.  Co.,  92  Pa,  St.  15,  37  Am.  Kep.  647; 
Wheeler  v.  Traders'  Ins.  Co.,  62  N.  H.  450,  13  Am.  St.  Rep.  582;  Fhe- 
nix  Ins.  Co.  v.  Walters,  24  Ind.  App.  87,  79  Am.  St.  Eep.  257,  56  W.  K 
S57. 


EAMSEY  V.  TOD. 

[95  Tex.  614,  69  S.  W.  133.] 

CORPORATIONS  Attempted  to  be  Formed  for  Two  or  Mor« 
Purposes. — A  statute  purporting  to  authorize  the  formation  of  cor- 
porations for  certain  specific  purposes,  and  "for  any  other  purposes 
intended  for  mutual  profit  or  benefit  not  herein  otherwise  specially 
provided  for,"  does  not  sanction  the  formation  of  a  corporation  for 
two  or  more  purposes,  if  the  statute  also  declares  that  the  charter 
must  state  the  purpose  for  which  the  corporation  is  formed,     (p.  880.) 

STATUTE— Construction  of  by  Public  Officers.— The  fact  that 
a  statute  had  been  construed  by  successive  secretaries  of  state  as  au- 
thorizing the  formation  of  corporations  for  two  or  more  purposes,  and 
had  been  amended  after  such  construction  without  change  in  this  re- 
spect, is  not  of  controlling  effect,  and  does  not  require  the  courts  to 
adopt  such  construction,     (p.  881.) 

Application  for  mandamus  to  compel  the  Secretary  of  State 
to  file  the  charter  of  a  corporation. 

Hill,  Dabney  &  Carlton  and  Gregory  &  Batts,  for  the  relators. 

Attorney  General  C.  K.  Bell,  for  the  respondent. 

^^  GAINES,  C.  J.  This  is  a  petition  for  a  writ  of  man- 
damus to  compel  the  Secretary  of  State  to  file  a  charter  under 
articles  642,  643,  and  644  of  the  Eevised  Statutes.  The  cause 
has  been  submitted  for  final  determination  upon  demurrers  to 
the  petition. 

It  is  alleged  in  the  petition,  in  substance,  that  the  relators 
had  prepared  a  charter  in  compliance  with  articles  643  and 
644;  that  they  had  presented  the  same  to  the  respondent  with 
the  request  that  he  receive  and  record  it  in  accordance  with 
article  645.  A  copy  of  the  alleged  charter  is  made  a  part  of 
the    petition,    and    it    appears    therefrom    that    it    designates 
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•^  two  purposes  of  the  proposed  corporation:  1.  "The  pur- 
chase and  sale  of  goods,  wares,  and  merchandise  and  agricultural 
and  farm  products":  and  2.  "The  accumulation  and  loan  of 
money  in  carrying  out  said  purpose."  The  sole  ground  upon 
which  the  demurrers  are  urged  are  that  the  proposed  charter 
specifies  two  of  the  distinct  purposes  for  which  corporations 
may  be  formed,  and  that  the  statute  permits  an  incorporation 
for  one  of  such  purposes  only. 

In  considering  the  question  so  presented,  a  brief  history  of 
the  statutes  in  question  may  be  useful. 

At  the  adjourned  session  of  the  twelfth  legislature,  in  1871, 
a  bill  was  passed  by  both  Houses  and  approved  by  the  governor, 
which  was  intended  to  provide,  by  a  general  law,  for  the  crea- 
tion of  private  corporations  for  certain  specified  purposes. 
This  bill,  it  seems,  was  a  copy  of  the  statute  of  the  state  of 
Kansas  upon  the  same  subject,  and  had  no  enacting  clause. 
Acting  upon  the  theory,  as  we  presume,  that  the  law  was  in- 
valid for  want  of  the  enacting  clause,  the  thirteenth  legislature, 
for  the  purpose  of  giving  validity  to  the  act,  passed  a  law 
amending  the  first  section  thereof  by  prefixing  thereto  such 
clause;  but  did  not  expressly  re-enact  the  subsequent  sections. 
Again,  the  fourteenth  legislature,  in  1874,  re-enacted  the  entire 
act  with  some  slight  changes — one  especially  in  relation  to  the 
amendments  of  charters.  Section  4,  which  declared  that  cor- 
porations could  be  formed  for  certain  purposes,  and  section  5» 
which  designated  the  purposes,  and  section  6,  which  prescribed 
the  requisites  of  the  articles  of  incorporation,  which  were  ta 
constitute  the  charter,  were  re-enacted  without  change.  The 
act  of  1874  was  incorporated  in  the  Eevised  Statutes  of  1879, 
without  material  amendment,  so  far  as  the  question  before  ua 
is  concerned.  Sections  4  and  5  of  the  act  appear  in  the  re- 
vision ajs  articles  565  and  566,  and  section  6  as  a  part  of  article 
567.  Article  566  has  been  frequently  amended,  and  with  its 
amendments  appears  in  the  Eevised  Statutes  of  1895  as  article 
642.  Articles  565  and  567  have  never  been  amended  and  are 
now  articles  641  and  643  of  the  Revised  Statutes  now  in  force. 
The  amendments  to  article  566  of  the  Revised  Statutes  of  187^ 
have  been  mainly  by  way  of  adding  specifications  of  additional 
purposes  for  which  corporations  may  be  formed,  so  that  the 
original  specifications,  twenty-seven  in  number,  have  been 
swelled  to  fifty-four  in  the  Revised  Statutes  of  1895. 

Since  the  original  sections  4  and  6  have  never  been  changed, 
and  since  section  4  has  been  amended  only  as  to  the  sub- 
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•divisions  which  specify  the  objects  for  which  corporations  are 
permitted  to  be  created,  we  think  that  in  order  to  determine 
whether  a  corporation  may  be  formed  for  more  than  one  of  the 
•designated  purposes,  we  shoidd  go  back  to  the  original  act. 
Our  reason  for  this  conclusion  is,  that  if  the  intent  of  the 
original  law  was  to  permit  an  incorporation  for  one  of  the 
specified  purposes  only,  and  a  subsequent  legislature  had  de- 
sired to  change  the  law  in  so  important  particular,  and  to  per- 
mit an  incorporation  for  two  of  the  purposes,  they  would  have 
■expressed  their  intention  in  clear  language,  and  not  have  left 
it  to  be  implied  by  questionable  inferences. 

*^^  The  following  are  the  sections  of  the  original  law  which 
fcear  upon  the  question: 

"Sec.  4.  Private  corporations  may  be  created  by  the  volun- 
tary association  of  three  or  more  persons,  for  the  purposes  and 
in  the  manner  mentioned  in  the  following  sections  of  this 
article. 

"Sec.  5.  The  purposes  for  which  the  corporations  mentioned 
in  the  last  section  may  be  formed,  are:  1.  The  support  of  pub- 
lic worship;  2.  The  support  of  any  benevolent,  charitable, 
•educational  or  missionary  undertaking;  3.  The  support  of  any 
literary  or  scientific  undertaking,  the  maintenance  of  a  library, 
or  the  promotion  of  painting,  music,  or  other  fine  arts; 
4.  The  encouragement  of  agriculture  and  horticulture;  5.  The 
maintenance  of  public  parks,  and  of  facilities  for  skating  and 
other  innocent  sports;  6.  The  maintenance  of  a  public  or 
private  cemetery;  7.  The  purchase,  location  and  subdivision  of 
lands,  and  the  sale  and  conveyance  of  the  same,  in  lots  and  sub- 
divisions, or  otherwise;  8.  The  construction  and  maintenance 
of  any  species  of  road,  except  a  railroad,  and  of  bridges  in  con- 
nection therewith;  9.  The  construction  and  maintenance  of  a 
bridge;  10.  The  construction  and  maintenance  of  a  telegraph 
line;  11.  The  establishment  and  maintenance  of  a  ferry;  13. 
The  establishment  and  maintenance  of  a  line  of  stages;  13.  The 
building  and  navigation  of  steamboats,  and  carriage  of  persons 
and  property  thereon;  14.  The  supply  of  water  to  the  public; 
15.  The  manufacture  and  supply  of  gas,  or  the  supply  of  light, 
or  heat,  to  the  public  by  any  other  means;  16.  The  transaction 
of  any  manufacturing,  mining,  mechanical,  or  chemical  busi- 
ness; 17.  The  transaction  of  a  printing  and  publishing  busi- 
ness; 18.  The  establishment  and  maintenance  of  a  hotel;  19. 
The  erection  of  buildings,  and  the  accumulation  and  loan  of 
funds  for  the  purchase  of  real  property;  20.  The  improvement 
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of  the  breed  of  domestic  animals  by  importation,  sale  or  other- 
wise; 21.  The  transportation  of  goods,  wares  and  merchandise^ 
or  any  valuable  thing;  22.  The  promotion  of  immigration; 
23.  The  construction  and  maintenance  of  sewers;  24.  The  con- 
struction and  maintenance  of  a  street  railway;  25.  The  erec- 
tion and  maintenance  of  market  houses  and  market  places; 
26.  The  construction  and  maintenance  of  canals  for  the  pur- 
pose of  irrigation,  or  manufacturing  purposes;  ®^  27.  For 
any  other  purpose  intended  for  mutual  profit  or  benefit  not 
otherwise  specially  provided  for,  and  not  inconsistent  with  the 
constitution  and  laws  of  this  state. 

"Sec.  6.  A  charter  may  be  prepared  setting  forth:  1.  The 
name  of  the  corporation;  2.  The  purpose  for  which  it  is 
formed;  3.  The  place  or  places  where  its  business  is  to  be 
transacted;  4.  The  term  for  which  it  is  to  exist;  5.  The  num- 
ber of  its  directors  or  trustees,  and  the  names  and  residences 
of  those  who  are  appointed  for  the  first  year;  and  6.  The 
amount  of  its  capital  stock,  if  any,  and  the  number  of  shares 
into  which  it  is  divided." 

Considering  these  provisions  together,  we  are  of  the  opinion 
that  it  was  the  intention  of  the  legislature  to  authorize  a  cor- 
poration to  be  formed  for  any  one  or  more  of  the  purposes  as 
specified  in  any  one  of  the  subdivisions,  and  not  for  two  or 
more  purposes  as  designated  in  two  or  more  subdivisions. 
Section  4  throws  no  light  upon  the  question.  As  to  this  matter, 
language  could  hardly  have  been  employed  which  would  have 
been  more  indefinite.  The  words  "private  corporations  may  be 
created  ....  for  the  purposes  ....  mentioned  in  the  fol- 
lowing sections,"  may  mean  literally  that  a  corporation  may  be 
formed  for  one  of  the  purposes  only,  or  for  any  one  or  more  of 
the  purposes,  or  for  all  of  the  purposes  mentioned  in  the  sec- 
tion. So  the  language  in  section  5,  "the  purposes  for  which 
corporations  ....  may  be  formed  are"  is  equally  indeter- 
minate. But  where  we  come  to  consider  the  requirements  as  to 
the  contents  of  the  charter  as  prescribed  in  section  6,  the  legis- 
lative intent  becomes  more  apparent.  One  of  these  is  that  the 
charter  must  state  "the  purpose"  for  which  the  corporation  "is 
formed."  For  the  reason  that  if  it  had  been  intended  that  a 
corporation  might  be  created  for  two  or  more  of  the  purposes 
specified  in  the  preceding  section,  it  would  have  been  ap- 
propriate to  have  said  "the  purpose  or  purposes  for  which  it  is 
formed."  The  use  of  the  word  "purpose"  in  the  singular  num- 
ber tends  strongly  to  show  that  it  was  the  intention  of  the  legis- 
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lature  to  authorize  the  creation  of  a  corporation  for  only  one- 
purpose,  or  for  two  or  more  of  the  purposes  mentioned  in  one 
subdivision.  It  may  be  true  that  the  use  of  the  singular  num- 
ber may  not  be  conclusive  of  the  question,  and  that  if  there 
were  other  provisions  in  the  act  which,  either  by  express 
declaration  or  clear  implication,  indicate  that  it  was  intended 
to  authorize  an  incorporation  for  two  or  more  of  the  designated 
purposes,  whether  in  the  same  subdivision  or  not,  we  should 
80  hold.  But  no  provisions  in  the  act  which  show  satisfactorily 
such  intention  have  been  pointed  out,  nor  have  we  found  any. 
On  the  contrary,  the  structure  of  section  5  tends  to  show  that 
it  was  only  one  purpose  that  was  to  be  mentioned  in 
the  charter.  If  such  was  not  the  intention,  why  did  the  legis- 
lature specify  each  purpose  in  a  separate  subdivision  of  the 
section,  and  number  them  from  1  to  27  successively?  It  is  at 
least  suggestive  that  ^^'^  two  purposes  when  not  embraced  in 
the  same  subdivision  were  not  to  be  conjoined  in  a  charter, 
but  that  they  were  to  be  severed  and  one  alone  adopted. 

Further  in  this  connection  it  is  to  be  noted  that  we  are  not 
dealing  with  a  hastily  prepared  legislative  enactment.  Unlike 
many  others,  the  statute  under  construction  is  comprehensive 
in  its  scope,  elaborate  in  its  details,  and  bears  evidence  upon 
its  face  that  it  was  thoroughly  considered  and  carefully  pre- 
pared by  a  person  or  persons  learned  in  the  law.  In  such  a 
statute  the  designation  of  the  purposes  for  which  corporations 
were  authorized  to  be  created,  in  numbered  subdivisions,  together 
with  the  provision  that  the  charter  should  set  forth  "the  pur- 
pose for  which  it  was  formed,"  ought,  in  the  absence  of  pro- 
visions indicating  a  different  intent,  to  be  deemed  to  show  tbat 
the  legislature  had  in  mind  the  creation  of  a  corporation  for 
one  of  the  purpose  or  purposes  specified  in  one  subdivision 
only. 

But  there  are  also  provisions  in  section  5  which  support  the 
construction  which  we  give  to  the  act.  Subdivision  8  specifies 
one  of  the  purposes  as  follows:  "The  construction  and  main- 
tenance of  any  species  of  road,  except  a  railroad,  and  of  bridges 
in  connection  therewith,"  Subdivision  9  reads:  "The  con- 
struction and  maintenance  of  a  bridge."  The  question  sug- 
gests itself,  if  it  was  intended  to  authorize  a  corporation  for 
two  or  more  of  the  purposes  named  in  two  or  more  of  the  sub- 
divisions, why,  in  a  carefully  prepared  act  like  this,  provide  in 
subdivision  8  for  the  construction  and  maintenance  of  bridges 
in  connection  with  roads,  when  bridges  were  provided  for  sep- 
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arately  in  tlie  iiext  subdivision?  Again,  why  provide  in  sub- 
division 13  for  '''the  carriage  of  ...  .  property^'  in  connec- 
tion with  "the  building  and  navigation  of  steamboats/'  when 
subdivision  21  specifies  ^'the  transportation  of  goods,  wares,  and 
merchandise,  or  any  valuable  thing,"  as  one  of  tlie  jurposes  for 
which  a  corporation  may  be  formed? 

So,  also,  under  the  amended  law,  as  it  appears  in  article  643 
of  the  Revised  Statutes,  of  1895,  subdivision  17  provides  for 
;an  incorporation  for  the  purpose  of  "the  erection  and  repair  of 
any  building  or  improvement,  and  for  the  accumulation  and 
loan  of  money  for  said  purposes,"  etc.,  and  subdivision  27 
authorizes  a  corporation  for  "the  accumulation  and  loan  of 
money."  Again  we  ask,  if  the  purpose  specified  in  two  dis- 
i;inct  subdivisions  may  be  combined,  why  specify  the  "accum- 
ulation and  loan  of  money"  in  subdivision  17,  when  that  pur- 
pose is  separately  provided  for  in  subdivision  27? 

But  it  is  argued  that,  for  the  reason  that  some  of  the  sub- 
divisions of  section  5  provide  for  more  than  one  purpose,  it  is 
■to  be  inferred  that  it  was  intended  that  two  or  more  of  the  pur- 
poses named  in  different  -subdivisions  may  be  combined.  For 
the  reason  that  the  structure  of  the  section  suggests  that  it  was 
framed  upon  the  theory  that  a  corporation  could  be  created 
Tinder  one  subdivision  only,  the  reasonable  deduction  from  the 
fact  that  some  of  the  subdivisions  specify  more  than  one  pur- 
pose ^^*^  is  that  it  was  the  intention  to  permit  a  combination 
■of  two  or  more  purposes  when  named  in  the  same  subdivision, 
but  in  that  case  only. 

But  it  is  insisted  that  there  are  other  clauses  in  the  statute 
which  show  that  a  corporation  could  be  formed  for  two  pur- 
poses, provided  for  in  separate  subdivisions.  The  act  of  1874 
made  in  addition  to  the  original  act  of  1871  as  attempted  to  be 
passed,  by  providing  for  the  amendment  of  charters,  and  in 
that  connection  this  provision  is  found :  "No  changes  or  amend- 
ments shall  be  of  any  force  or  effect  which  are  not  germane  to 
the  original  objects  or  charter  of  incorporation,  and  calculated 
to  carry  out  and  effect  the  same."  This  provision  was  carried 
into  the  Revised  Statutes  of  1879,  the  only  change  being  the 
substitution  of  the  word  '"purposes"  for  the  word  "objects." 
It  is  now  article  649  of  the  Revised  Statutes  of  1895.  So, 
also,  by  section  11  of  the  act  of  1874,  now  article  651  of  the 
Revised  Statutes  now  in  force,  corporations,  among  other 
things,  are  empowered  ^*to  hold,  purchase,  sell,  mortgage,  or 
otherwise  convey  such  real  and  personal  estate  as  the  purposes 
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of  the  corporation  shall  require,"  etc.  The  contention  is  that 
the  word  "purposes'*  shows  that  it  was  contemplated  that  cor- 
porations might  be  created  for  more  than  one  purpose.  When 
we  consider  that  some  of  the  subdivisions  provided  for  an  in- 
corporation for  more  than  one  purpose,  it  is  apparent  that  the 
use  of  the  plural  "purposes"  is  entirely  consistent  with  our 
construction  of  the  law,  and  the  argument  loses  its  force. 

It  is  alleged  in  the  petition,  in  effect,  and  it  is,  of  course, 
admitted  by  the  demurrer,  that  since  the  passage  of  the  law, 
successive  secretaries  of  state  have  construed  it  in  accordance 
with  the  construction  of  the  relators.  But  we  do  not  think  that 
the  construction  of  the  statute  is  of  such  doubtful  character 
that  the  action  of  the  secretaries  of  state  should  be  given  con- 
trolling effect.  Nor  do  we  think  the  fact  that  the  law  ha<i 
been  amended  by  the  legislature  eince  such  construction  by 
the  executive  officers  of  the  state,  without  change  as  to  the 
matter  under  consideration  affects  the  question.  It  is  not 
such  a  matter  as  was  likely  to  be  called  to  the  attention  of  the 
legislature  in  amending  the  law  in  other  particulars. 

Our  conclusion  is  that  the  statute  does  not  authorize  an  i» 
corporation  for  two  distinct  purposes,  each  of  which  is  men- 
tioned in  a  separate  subdivision  of  article  642  of  the  Eevised 
Statutes,  and  that,  therefore,  the  writ  of  mandamus  applied 
for  in  this  case  must  be  denied.  What  is  the  status  of  a  charter 
which  combines  two  purposes  not  authorized  to  be  conjoined, 
and  which  has  been  accepted',  filed,  and  recorded  by  the  Secre- 
tary of  State,  is  a  question  not  before  us. 

The  writ  of  mandamus  is  denied. 

Motion  denied. 


Statutory  Construction.— BeBides  judicial  construction  of  statutes, 
there  exists  what  is  called  practical  construction,  having  special  ap- 
plication to  statutes  for  the  regulation  of  the  different  departments 
of  the  government,  and  it  consists  in  the  interpretation  put  upon  them 
in  the  actual  administration  of  them  by  such  departments.  Such  con- 
struction, while  not  of  mich  high  authority  as  .iudicial  construction,  is 
of  great  persuasive  force:  Bloxham  v.  Consumers'  Electric  Co.,  60 
Fla.  519,  51  Am.  St.  Rep.  44,  18  South.  444.  See  too,  Burridge  v^ 
Detroit,  117  Mich.  557,  72  Am.  St.  Rep.  582,  76  N.  W.  Sf;  /^^^ 
enactment  of  a  statute  as  carrying  with  it  the  construction  placed 
upon  the  former  statute  by  the  courts,  is  considered  in  U.xon  v. 
Pluns,  98  Cal.  384,  35  Am.  St.  Rep.  180,  33  Pac  268;  CargUl  v. 
Kountze,  86  Tex.  386,  40  Am.  St.  Rep.  853,  22  S.  W.  1015.  25  S.  W.  Id. 
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SMITH  V.  SMITH. 

[74  Vt.   20,   51   Atl.   1060.] 
DIVORCE— Alimony— Jurisdiction  to  Order  Payment  of. — As 
against  a  nonresident  not  served  with  process  in  the  state,  and  who 
does  not  appear  in  the  action,  the  court  cannot  decree  payment  of 
alimony,     (pp.  882,  883.) 

JUEISDICTION  to  Order  Payment  of  Alimony  Out  of  Moneys 
Belonging  to  a  Nonresident.— The  fact  that  a  resident  of  a  state  has 
in  his  hands  moneys  due  to  a  nonresident  defendant  in  a  divorce  suit 
does  not  give  the  court  jurisdiction  to  order  such  moneys  to  be  paid 
to  the  plaintiff  for  alimony.  Nor  is  it  material  that  an  injunction 
issued  in  the  case  prohibiting  the  payment  or  transfer  of  such  money, 
(p.  884.) 

Suit  for  divorce  and  alimony.  An  application  for  alimony 
having  been  denied,  the  plaintiff  appealed. 

M.  M.  Wilson,  for  the  petitioner. 

E.  W.  Smith,  pro  se. 

21  STAET,  J.  The  court  below  held  that  it  did  not  have 
jurisdiction  to  decree  the  payment  of  money  to  the  libelant  as 
alinu-ny.  This  holding  was  correct.  The  process  was  not 
served  upon  the  respondent  in  this  state,  and  he  did  not  appear 
in  the  cause  by  himself  or  attorney.  The  only  notice  of  the 
pendency  of  the  libel  was  by  publication,  under  Vermont  Stat- 
utes, ^()82.  This  did  not  give  the  court  jurisdiction  of  the  per- 
son of  the  respondent,  or  of  his  estate  that  was  not  brought 
under  the  control  of  the  court  by  the  process.  A  decree  for 
the  payment  of  money  as  alimony  is  a  decree  in  personam,  and 
i£  void  without  personal  service  upon  the  respondent,  or  with- 

(882) 


Oct.  1901.]  Smith  v.  Smith.  883 

out  his  appearance.  In  Rigney  v.  Eigney,  127  X,  Y.  408,  ^  24 
Am.  St.  Rep.  4G2,  28  N.  E.  405,  it  is  held  that  although  a 
suit  for  a  divorce  is  in  the  nature  of  a  proceeding  in  rem,  or 
quasi  in  rem,  in  so  far  as  it  affocts  the  marital  status  of  the 
parties,  as  to  alimony  and  costs,  it  is  a  proceeding  in  per- 
sonam, and  that  an  award  of  alimony  and  costs  against  a  non- 
resident defendant,  who  was  not  served  with  process  within 
the  jurisdiction,  and  did  not  appear  in  the  action,  does  not 
bind  him.  In  1  Encyclopedia  of  Pleading  and  Practice,  413, 
numerous  cases  are  cited  in  support  of  the  rule  that,  although 
a  divorce  ex  parte  may  be  obtained  on  constructive  service,  no 
alimony  can  be  decreed  unless  the  defendant  appears  in  person 
or  by  attorney,  or  has  been  duly  served  with  process  within  the 
Jurisdiction  of  the  court. 

In  common-law  actions  it  is  held  that  a  money  judgment 
against  a  nonresident,  without  service  of  the  process  upon  him 
in  this  state,  or  appearance,  is  inoperative  except  for  the  pur- 
pose of  subjecting  the  property  attached  on  the  original  writ 
to  execution :  Price  v.  Hickok,  39  Vt.  292.  A  decree  for  the 
payment  of  money  as  alimony  stands  on  no  different  ground, 
but  is  governed  by  the  principles  that  control  in  an  ordinary 
judgment  for  the  recovery  of  money:  Prosscr  v.  Warner,  47 
Vt.  667,  19  Am.  Rep.  132.  Judge  Cooley  says  that  in  divorce 
cases,  no  more  than  in  any  other,  can  the  court  make  a  decree 
for  the  payment  of  money  by  a  defendant  not  served  with  pro- 
cess, and  not  appearing  in  the  case,  which  should  be  binding 
upon  him  personally.  It  follows  in  such  cases  that  the  wife, 
when  complainant,  cannot  obtain  a  valid  decree  for  alimony, 
nor  a  valid  judgment  for  costs:  Cooley's  Constitutional  Lim- 
itations, 6th  ed.,  499, 

It  appears  that  E.  W.  Smith,  a  resident  of  this  state,  as  ex- 
ecutor of  an  estate  situate  in  the  state  of  New  Hampshire,  un- 
der an  appointment  of  the  probate  court  for  the  state  of  Kew 
Hampshire,  has  in  his  hands  money  which  has  been  decreed 
to  the  respondent  as  his  distributive  share  of  the  estate;  and 
^'  the  libelant's  counsel  contends  that  the  court  has  jurisdic- 
tion to  decree  the  payment  of  this  money.  This  contention  is 
not  sound.  The  court  had  no  more  power  to  decree  the  pay- 
ment of  this  money  than  it  had  to  decree  a  payment  of  money 
found  to  be  in  the  hands  of  the  respondent.  The  executor  was 
not  a  party  to  the  action;  and,  if  he  had  been,  the  court  would 
have  had  no  authority  to  order  a  payment  of  money  by  hira 
that  would  bind  or  protect  him.     There  is  no  provision  by  law 
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by  which  the  executor  could  have  been  made  a  party  to  the  ac- 
tion, or  the  money  in  his  hands  brought  within  the  control  of 
the  court.  The  statute  relating  to  divorce  and  alimony  does 
not  authorize  the  bringing  of  money  due  and  owing  to  a  re- 
spondent in  divorce  proceedings  within  the  control  of  the  court 
by  attachment,  trustee  process,  or  otherwise.  It  only  provides 
for  an  injunction,  the  effect  of  which  is  to  subject  the  respond- 
ent who  is  within  the  jurisdiction  of  the  court,  and  has  notice, 
to  punishment  if  he  disobeys  it,  and  to  provide  for  a  lien  upon 
his  real  estate  and  stock  in  private  corporations:  Vt.  Stats., 
2688,  2689. 

The  injunction  order  that  was  issued  prohibited  the  pay- 
ment of,  or  transfer  of,  the  money  in  the  hands  of  the  executor; 
but  this  did  not  have  the  effect  to  seize  and  bring  the  money 
within  the  control  of  the  court,  and  the  court  could  make  no 
decree  concerning  it.  There  was  no  money  brought  within  the 
control  of  the  court.  The  process  was  not  served  on  the  re- 
spondent, and  he  did  not  appear.  Therefore,  the  court  did  not 
have  jurisdiction  to  decree  the  pajmient  of  any  money  as  ali- 
mony: McKinney  v.  Collins,  88  N.  Y.  216;  Bunnell  v.  Bun- 
nell, 25  Fed.  214;  Lydiard  v.  Chute,  45  Minn.  277,  47  N.  W. 
967 ;  Pennoyer  v.  Neff,  95  TJ.  S.  714 ;  De  La  Montanya  v.  De 
La  Montanya,  112  CaL  101,  53  Am.  St.  Eep.  165,  44  Pac.  345. 

Judgment  affirmed. 


Jn  a  Suit  for  a  Divorce,  the  court  has  no  jurisdiction  to  award  ali- 
mony afl  against  a  defendant,  if  he  was  not  in  the  state  when  th« 
suit  waa  commenced,  nor  afterward,  nor  did  he  appear  in  the  action: 
De  La  Montanya  v.  De  La  Montanya,  112  Cal.  101,  53  Am.  St.  Kep. 
165,  44  Pac.  345;  Eigney  v.  Rigney,  127  N.  Y.  408.  24  Am.  St.  Eep. 
462,  28  N.  E.  405. 
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FINDLAY  V.  UNION  MUTUAL  FIEE  INSUKANCE  CO. 

[74  Vt.  211,  52  Atl.  429.] 
INSURANCE— Commencement  of  Suit— Conditions  Against.— 
A  condition  that  the  policy  shall  be  void  if  the  property  is  alienated 
■without  the  consent  of  the  insurer,  and  that  the  commencement  of 
foreclosure  proceedings  shall  be  deemed  an  alienation,  is  not  void  as 
against  public  policy,     (p.  885.) 

INSURANCE.— A  Suit  in  Foreclosure  Is  Commenced  when  a 
petition  is  served  on  the  insurer,  within  the  meaning  of  a  condition 
in  a  policy  making  it  void  on  the  commencement  of  such  suit.  (p. 
S86.) 

INSURANCE— Waiver  of  Condition— What  is.— If  a  policy 
has  become  void  by  reason  of  the  commencement  of  a  suit  in  fore- 
closure, the  statement  of  the  secretary  of  the  insurer  two  weeks  af- 
terward that  the  company  will  not  rely  on  this  condition  is  not  a. 
waiver  of  the  right  to  claim  the  forfeiture,  nor  does  it  estop  the  in- 
sured from  relying  thereon,     (p.  886.) 

Assumpsit  on  a  fire  insurance  policy.  Verdict  and  judgment 
for  the  defendant. 

Edward  H.  Deavitt,  for  the  plaintiff. 

Dillingham,  Huse  &  Howland,  for  the  defendant. 

^**  MUNSON,  J.  The  suit  is  upon  a  policy  of  insurance, 
which  covered  property  on  which  there  was  a  mortgage.  The 
contract  provided  that  an  alienation  of  the  property  without 
the  consent  of  the  company  should  avoid  the  policy,  and  that 
the  commencement  of  foreclosure  proceedings  should  be  deemed 
an  alienation.  A  petition  to  foreclose  the  mortgage,  dated 
May  10,  1899,  and  made  returnable  to  the  September  term  of 
that  year,  was  served  upon  the  plaintiff  May  12,  1899.  The 
property  burned  August  17,  1899,  without  notice  of  the  fore- 
closure having  been  given  to  the  company. 

The  plaintiff  contends  that  the  provision  regarding  foreclos- 
ure proceedings  should  be  held  void  as  against  public  policy, 
for  the  reason  that  it  affords  the  company  an  opportunity  to 
evade  payment  after  all  the  substantial  requirements  of  the 
contract  have  been  complied  with.  But  this  claim  fails  at  the 
outset,  if  the  provision  complained  of  is  itself  a  material  re- 
quirement; and  we  think  it  must  be  so  regarded.  The  moral 
risk  is  universally  recognized  as  an  important  consideration  in 
determining  the  business  of  a  company,  and  it  is  clear  that  this 
***  risk  is  increased  when  the  default  of  the  insured  has  re- 
sulted in  proceedings  to  foreclose  his  equity.     It  is  well  under- 
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stood  that  the  temptation  to  realize  upon  the  policy  when  con- 
templating a  probable  loss  of  the  property  through  inability 
to  redeem,  has  an  appreciable  effect  upon  the  statistics  of  losses : 
Mclntyre  v.  ISTorwieh  Fire  Ins.  Co.,  102  Mass.  230,  3  Am.  Kep. 
458;  Springfield  Steam  Laundry  Co.  v.  Traders'  Ins.  Co.,  151 
Mo.  90,  74  Am.  St.  Eep.  521,  52  S.  W.  238. 

The  plaintiff  also  claims  that  foreclosure  proceedings  are  not 
commenced,  within  the  meaning  of  this  provision,  until  the 
suit  is  entered  in  court.  The  purpose  of  the  provision  to  be 
construed  is  always  regarded  in  determining  what  shall  be  con- 
sidered the  commencement  of  a  suit.  We  think  the  service  of 
the  petition  upon  the  insured  must  be  regarded  as  the  com- 
ineiicement  under  this  provision.  It  is  then  that  the  insured 
has  the  knowledge  that  produces  the  increase  of  risk.  From 
that  time  on  he  understands  that  he  can  avoid  the  consequences 
of  his  default  only  by  the  making  of  some  payment  or  arrange- 
ment, and  the  moment  when  he  will  become  convinced  of  his 
inability  to  do  this  is  entirely  uncertain.  The  protection 
which  the  provision  is  designed  to  secure  would  not  be  obtained 
if  the  entry  of  the  case  were  to  be  treated  as  the  beginning  of 
the  suit. 

The  consent  required  was  to  be  given  by  the  indorsement  of 
the  secretary  upon  the  policy.  The  plaintiff  offered  to  show 
that  two  weeks  after  the  fire  the  secretary  told  him  that  the 
company  would  not  rely  upon  this  clause.  The  plaintiff  in- 
sists that  this  statement  constituted  a  waiver  of  the  right  to 
claim  a  forfeiture,  and  estopped  the  defendant  from  making 
that  claim.  This  position  is  untenable.  The  policy  was  void 
at  the  time,  and  the  statement  could  not  revive  it.  The  plain- 
tiff was  not  thereby  induced  to  omit  anything  to  his  ^^^  detri- 
ment. It  was  no  longer  in  his  power  to  do  anything  to  estab- 
lish a  right  of  recovery. 

Judgment  affirmed. 


Insurance. — An  action  to  foreclose  a  mortgage  is  commenced,  with- 
in a  policy  of  insurance  stipulated  to  be  void  on  the  commencement 
of  foreclosure  proceedings,  when  the  papers  are  served  on  the  de- 
fendant: Norris  v.  Hartford  Fire  Ins.  Co.,  55  8.  O.  450,  74  Am.  St. 
Bep.  765,  33  S.  E.  566.  See,  also,  Springfield  Steam  Laundry  Co.  v. 
Traders'  Ins.  Co.,  151  Mo.  90,  74  Am.  St.  Eep.  521,  52  S.  W.  238; 
Schroeder  v.  Imperial  Ins.  Co.,  132  Cal.  18,  84  Am.  St.  Kep.  17,  63 
Pac.  1074;  Horton  v.  Home  Fire  Ins.  Co.,  122  N.  C.  498,  65  Am.  St. 
Eep.  717,  29  S.  E.  944;  Hanover  Fire  Ins.  Co.  v.  Brown,  77  Md.  64, 
39  Am.  St.  Eep.  387,  25  Atl.  989,  27  Atl.    314. 
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KILPATRICK  V.  GRAND  TRUNK  RAILWAY  COMPANY. 

[74   Vt.  288,  52  Atl.  531.] 

NEGLIGENCE  in  Maintaining  a  Bailway  Car  Contrary  to  the 
Statnte. — To  maintain  a  ladder  at  the  side  of  a  railway  car,  instead 
of  at  the  end  or  inside,  as  required  by  statute,  is  negligence  in  law. 
(p.  890.) 

JUET  TRIAL— Waiver  of  Eight  to  have  Question  Submitted. 
Where  the  defendant  asks  the  court  to  rule,  as  a  matter  of  law,  that 
a  side  ladder  maintained  on  one  of  its  cars  in  defiance  of  the  law  wa« 
not  the  proximate  cause  of  an  injury,  and  does  not  ask,  and  evidently 
does  not  desire,  to  have  the  question  submitted  to  the  jury,  it  cannot 
afterward  claim  that  the  question  was  one  of  fact  which  should  have 
been  9o  submitted,     (pp.  890,  891.) 

NEGLIGENCE— Proximate  Cause.— A  court  does  not  err  in 
refusing  to  hold  as  a  matter  of  law  that  a  side  ladder  on  a  railway 
car  was  not  the  proximate  cause  of  the  plaintiff's  injury,  when  such 
ladder  was  maintained  in  defiance  of  a  statute,  and  the  plaintiff, 
while  in  the  employ  of  the  defendant,  was  knocked  from  such  ladder 
by  a  post  near  enough  to  strike  him.  The  accident  was  due  as  much 
to  the  position  of  the  ladder  as  to  the  fact  that  the  defendant's  em- 
ploys was  thereon,     (p.  891.) 

MASTEB  AND  SEEVANT — Assumption  of  Risk,  Rule  of, 
When  Inapplicable.— When  a  statute  forbids  the  maintaining  of  a 
ladder  outside  of  a  car  and  creates  a  liability  in  favor  of  employes 
injured  thereby,  the  ordinary  doctrine  of  the  assumption  of  risks 
does  not  apply  as  against  him.     (p.  893.) 

CONSTITUTIONAL  LAW.— A  Statute  in  Effect  Prohibiting 
an  Employe  from  Assuming  the  Risk  of  a  hazardous  appliance  for- 
bidden by  the  statute  is  constitutional,  because  it  is  for  the  protec- 
tion of  the  poor  and  helpless,  and  is  in  the  interest  of  the  public  wel- 
fare,    (p.  894.) 

NEGLIGENCE,  Contributory,  Where  an  Employe  has  not  As- 
sumed the  Risk.— Though  by  a  statute  an  employe  cannot  be  regarded 
as  having  assumed  the  risk  of  an  appliance  forbidden  thereby,  yet 
he  may  be  guilty  of  such  contributory  negligence  in  its  use  as  pre- 
cludes his  recovery  for  injuries  received  therefrom,     (p.  896.) 

NEGLIGENCE,  Contributory,  When  a  Question  for  the  Jury. 
Whether  the  plaintiff  was  guilty  of  contributory  negligence  in  using 
a  side  ladder  on  a  ear  in  a  space  where  he  might  be  knocked  there- 
from by  a  post  near  the  track,  the  position  of  which  he  knew,  is  a 
question  for  the  jury,  if  it  appears  that  he  was  placed  in  a  perilous 
position,  and  did  not  think  of  it  at  the  time.     (p.  897.) 

NEGLIGENCE,  Contributory,  What  is  not.— The  law  requires 
of  every  person  the  prudence  of  a  prudent  man,  but  a  prudent  man 
may  be  guilty  of  inattention  or  failure  to  think  of  a  probable  danger 
to  which  he  is  exposed.  Circumstances  may  excuse  whenever  the 
jury  may  reasonably  say  that  a  man  placed  as  he  was  might  bo  guilty 
of  forgetfulness  or  inattention  without  losing  the  right  to  be  called 
a  prudent  man.     (p.  897.) 

NEGLIGENCE. — The  Choosing  of  a  Drngerous  Method  of  Per- 
forming Work  when  other  and  safer  methods  are  open  to  him  does 
not  expose  the  plaintiff  to  a  charge  of  contributory  negligence,  un- 
less it  appears  that  he  knew,  or  that  a  man  of  prudence  would  have 
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known,  that  other  and  safer  methods  were  so  open,  and  that  th© 
method  he  was  choosing  was  dangerous,     (p.  899.) 

JURY  TRIAL— Argument  of  Counsel.— If  counsel  pursues  a 
line  of  argument,  which,  being  ob.iected  to,  and  by  the  court  declared 
improper,  is  withdrawn,  no  ground  for  exception  exists  in  favor  of 
the  objecting  litigant,     (p.  900.) 

JURY  TRIAL— Argument  of  Counsel  Referring  to  Plaintiff's 
Supposed  Duty. — Where  plaintiff  was  suing  to  be  compensated  for  in- 
jury from  the  use  of  a  ladder  on  the  side  of  a  car,  such  use  being 
prohibited  by  statute,  and  the  defendant  claims  that  he  was  guilty 
of  contributory  negligence,  his  counsel  has  the  right  to  argue  to  the 
jury  that  he  was  doing  what  the  defendant  reasonably  expected  of 
him.     (p.  900.) 

THE  GRANTING  OF  A  NEW  TRIAL  Wipes  Out  the  Previous 

Adjudication,  and  the  case  must  proceed  de  novo,  and,  on  the  second 
trial,  the  court  or  jury  may  award  damages  in  excess  of  those  allowed 
on  the  first,     (p.  901.) 

E.  A.  Cook  and  George  B.  Young,  for  the  plaintiff. 

C.  A.  Hight,  L.  L.  Hight  and  R.  W.  Chamberlain,  for  the 
defendant. 

^2  STAFFOED,  J.  The  plaintiff  is  seeking  to  recover  for 
injuries  sustained  by  him,  as  an  employe  of  the  defendant,  in 
consequence  of  the  latter's  running  a  car  of  its  own,  equipped 
with  a  side  ladder  instead  of  a  ladder  upon  the  end  or  inside, 
in  contravention  of  the  statute,  and  having  a  post  dangerously 
near  its  track,  whereby  the  plaintiff,  using  the  ladder  to  mount 
the  car  while  in  motion,  was  knocked  off  by  the  post,  and  his 
foot  run  over  by  the  wheels. 

statement  of  facts  and  history  of  THE  CASE. 

The  Grand  Trunk  Eailway  runs  through  the  village  of  Island 
Pond,  where  it  has  a  large  yard,  fourteen  or  fifteen  tracks 
wide.  The  tracks  extend  east  and  west.  On  the  south  side 
are  freight-sheds — a  long  line  of  buildings.  On  the  north  side 
is  a  hotel.  Connecting  the  sides  is  an  overhead  bridge,  built 
by  the  railroad  company,  some  twenty  feet  abovQ.  the  tracks, 
and  supported  by  eight  or  ten  standards  about  twenty  feet 
apart,  each  standard  consisting  of  two  posts  strengthened  by 
a  brace  and  framed  at  the  bottom  into  a  timber  resting  upon 
the  ground.  The  passenger  station  is  near  the  middle  of  the 
yard,  dividing  it  into  what  are  called  the  east  end  and  the  west 
end.  The  bridge  is  twenty-five  or  thirty  feet  west  of  the  sta- 
tion. All  but  two  of  the  tracks  are  on  the  north  side  of  the 
station.  Those  two  are  on  the  south  side,  and  are,  first  from 
the  station,  the  main  line,  and  second,  the  freight-shed  track. 


i 
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A  platform  extends  around  the  station  and  under  the  bridge. 
203  ipjjg  freight-shed  track  is  fifty  or  sixty  rods  long,  and  at 
each  end  joins  the  main  line,  having  probably  two-thirds  of  its 
length  west  of  the  bridge ;  and  it  runs  so  near  one  of  the  stand- 
ards that  the  north  rail  is  only  forty-one  inches  from  it;  so 
that,  when  a  freight-car  is  on  the  track  opposite  the  standard, 
the  distance  between  the  car  and  the  post  is  only  twenty  inches. 

The  accident  occurred  on  the  14th  of  October,  1898,  and  the 
foregoing  description  is  to  be  understood  as  of  that  date.  The 
location  of  the  standards  had  not  been  changed  since  the  bridge 
was  built,  in  1889,  but  the  location  of  the  freight-shed  track 
liad  been  changed,  bringing  it  thus  near  the  post  instead  of,  as 
before,  at  some  considerable  distance  from  it.  This  change 
had  been  made  about  a  year  before  the  accident.  No  other 
standard  or  post  in  the  yard  stood  so  near  the  track  by  six 
inches,  and  most  of  them  were  still  farther  away. 

Kilpatrick  had  worked  for  the  company  in  this  yard  nearly 
all  the  time  for  eighteen  years.  From  the  May  until  the  Sep- 
tember before  his  accident  in  October,  he  had  been  yardmaster. 
Now,  he  was  acting  as  switchman;  and  it  was  his  duty  to  as- 
sist in  shunting  cars,  making  up  trains,  and  letting  them  in 
and  out  of  the  yard  under  the  direction  of  the  foreman. 

The  defendant  introduced  no  testimony,  and  the  only  wit- 
nesses, aside  from  the  physician,  were  the  engineer  of  the  train 
upon  which  the  plaintiff  was  riding  when  the  accident  occurred 
and  the  plaintiff  himself.  The  engineer  did  not  see  what  hap- 
pened, so  that  the  case  rested  substantially  upon  the  plaintiff's 
own  story.  There  had  been  a  previous  trial  resulting  in  a  ver- 
dict and  judgment  for  the  plaintiff,  which  this  court  reversed, 
on  the  ground  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence as  matter  of  law:  Kilpatrick  v.  Grand  Trunk  Ry.  Co., 
72  Vt.  263,  82  Am.  St.  Eep.  939,  47  Atl.  827.  Upon  the  sec- 
ond trial,  the  evidence  was  so  far  varied  that  the  question  was 
feu})mitted  to  the  jury. 

2®*  The  plaintiff's  story  was,  that  about  1  o'clock  in  the  morn- 
ing he  started  from  a  point  near  the  west  end  of  the  yard, 
•where  he  had  been  at  work,  and  came  to  the  passenger  station 
on  his  way  to  do  other  work  at  the  east  end.  As  he  came  upon 
the  platform,  he  saw  approaching  from  the  east,  on  the  freight- 
shed  track,  a  train  of  four  boxcars  and  one  empty  coal-car, 
pushed  by  a  backing  engine  attached  to  the  east  end.  He  knew 
that  there  were  cars  already  standing  on  this  same  track  far- 
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ther  west,  beyond  the  bridge,  and  considering  it  his  duty  to  be 
there  when  the  train  should  come  up  to  them,  and  thinking 
there  was  not  time  for  him  to  walk  or  run  ahead  in  the  dark, 
■and  in  order  to  be  where  he  might  the  better  signal  to  the  en- 
;gineer  with  the  lantern  he  was  carrying,  and  where  he  might 
put  on  the  brake  if  necessary  to  prevent  a  too  violent  collision, 
which  might  break  the  drawbars,  or  even  throw  the  standing 
'Cars  foul  upon  the  main  line,  where  they  would  be  in  the  way  of 
trains  soon  to  be  let  in,  he  made  up  his  mind  to  mount  the  first 
car.  This  was  a  Grand  Trunk  boxcar,  and  was  equipped  with 
a  side  ladder  at  the  west  end,  on  the  north  side,  the  side  to- 
ward him,  and  had  no  ladder  on  the  end.  So,  having  his  left 
arm  through  the  bail  of  the  lantern  and  both  hands  free,  he 
-caught  hold  of  a  round  of  the  ladder  with  his  right  hand,  and! 
stepped  with  his  left  foot  upon  the  truck  box  under  the  car, 
the  box  that  covers  the  end  of  the  axle.  His  foot  slipped  from 
the  box  to  the  ground,  and,  running  along  a  few  steps  beside 
the  car,  he  tried  again  in  the  same  way,  and  succeeded,  draw- 
ing himself  up  so  far  on  the  ladder  that  his  feet  were  on  the 
•bottom  round  and  his  head  at  the  top  of  the  car,  when  he  struck 
against  the  post  of  the  standard,  and  was  knocked  off ;  and  the 
wheels  passed  over  his  foot,  inflicting  the  injury  for  which  he 
-claimed  to  recover.  As  to  the  speed  of  the  train,  he  had  said  on 
ilie  first  trial  that  he  could  not  tell  accurately,  but  upon  being 
pressed  for  an  opinion,  had  estimated  ^^'^  it  at  eight  or  nine 
miles  an  hour.  Upon  this  trial  he  reduced  his  estimate  to  three 
•or  four  miles,  the  rate  at  which  the  engineer,  also,  testified  the 
train  was  running. 

THE  STATUTES  RELIED  UPON". 

Vermont  Statutes,  3886  and  3887,  declare  that  no  railroad 
corporation  shall  run  a  car  of  its  own  with  a  ladder  or  steps 
to  the  top  of  the  same  on  the  side,  but  that  the  same  shall  be 
on  the  end  or  inside  of  the  car;  and  that  it  shall  forfeit  fifty 
•dollars  for  each  day's  neglect  to  comply  with  this  requirement, 
•and  be  liable  for  damages  and  injuries  to  passengers  and  em- 
ployes resulting  from  such  neglect.  This  car  was  one  of  the 
•defendant's  own,  and  was  being  run  in  violation  of  the  statute. 
The  trial  court  correctly  held  that  its  action  in  that  respect  was 
negligence  in  law.  Such  was  the  holding  of  this  court  when 
this  case. was  here  the  first  time:  Kilpatrick  v.  Grand  Trunk 
By.  Co.,  72  Vt.  263,  82  Am,  St.  Eep.  939,  47  Atl.  827. 
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THE  QUESTIONS  RAISED  BELOW. 

At  the  close  of  the  plaintiff's  testimony  the  defendant  moved 
for  a  verdict,  on  two  grounds:  1.  That  the  plaintiff  was  guilty 
•of  contributory  negligence;  2.  That  he  had  assumed  the  risk. 
The  court  said  it  would  hold,  pro  forma,  that  he  did  not  assume 
tlie  risk ;  that  the  defendant  was  guilty  of  negligence  as  matter 
of  law;  that  it  thought  the  only  question,  aside  from  damages, 
was  that  of  contributory  negligence — which  it  thought  should 
be  submitted  to  the  jury.  To  the  ruling  that  the  defendant 
was  negligent  as  matter  of  law,  and  the  ruling  that  the  plaintiff 
■did  not  assume  the  risk,  the  defendant  excepted,  and  requested 
the  court  to  hold,  as  matter  of  law,  that  the  side  ladder  was 
not  the  proximate  cause  of  the  injury.  It  did  not  ask  to  have 
it  left  to  the  jury  as  a  question  of  fact,  and  evidently  did  not 
•desire  that ;  for,  although  it  excepted  to  the  refusal  of  the  court 
to  hold  that  the  side  ladder  was  not  the  ^"*^  proximate  cause, 
it  did  not  except  to  its  omission  to  submit  the  question  to  the 
jury,  nor  to  the  charge  itself,  wherein  it  was  assumed  that  the 
injury  resulted  from  the  presence  of  the  side  ladder.  In  view 
of  th^  attitude  taken,  the  court  had  a  right  to  understand  that 
the  defendant  stood  upon  its  point  of  law  alone.  So  we  think 
it  is  not  open  to  it  now  to  argue  that  the  question  was  one  of 
fact  and  ought  to  have  been  submitted  to  the  jury. 

PROXIMATE  CAUSE. 

In  refusing  to  hold  as  matter  of  law  that  the  side  ladder  was 
Dot  the  proximate  cause,  there  was  no  error.  That  certainly 
could  not  be  ruled  as  matter  of  law.  Leaving  out  of  view  the 
•question  of  contributory  negligence,  there  were  three  essential 
factors  in  the  accident:  the  post,  the  ladder,  and  the  man.  It 
■was  necessary  that  the  post  should  be  near  enough  to  strike  the 
man  when  on  the  ladder;  it  was  necessary  that  the  man  should 
be  on  the  ladder  to  be  struck ;  it  was  necessary  that  the  ladder 
should  be  on  the  side  instead  of  the  end  to  bring  the  man  near 
enough  the  post  to  be  struck.  If  either  one  had  been  omitted, 
the  accident  would  not  have  occurred.  If  the  post  was  too  near, 
by  anyone's  fault,  it  was  the  fault  of  the  defendant ;  but  leave 
that  question  out,  and  say  the  post  was  not  near  enough  to  be 
dangerous  except  to  one  on  a  side  ladder;  then  we  have  only 
two  factors  left:  1.  A  ladder  on  the  side  instead  of  the  end;  2. 
A  man  on  the  ladder.  Can  one  be  said  to  be  any  more  proxi- 
mate to  the  injury  than  the  other?    Are  they  not  mutual,  con- 
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temporaneous  ?  As  said  before  in  this  ease  (Kilpatrick  v. 
Grand  Trunk  Ey.  Co.,  72  Vt.  266,  82  Am.  St.  Rep.  939,  47  AtL 
828),  "in  the  use  of  the  words  proximate  cause,  negligence  oc- 
curring at  the  time  of  the  injury  is  meant."  Did  not  the  neg- 
h'gence  of  the  company  in  having  a  side  ladder  occur  at 
the  time  of  the  injury  as  much  as  the  presence  of  the  man  upon 
the  ladder?  "Well,  then,  if  both  causes  were  equally  ^^"^  prox- 
imate, and  one  cause  existed  through  the  negligence  of  the  de- 
fendant and  the  other  existed  without  the  fault  of  the  plaintiff, 
and  while  and  because  he  was  in  the  performance  of  his  duty 
toward  the  defendant,  is  not  the  defendant  liable?  And  if  the 
plaintiff  was  not  guilty  of  contributory  negligence,  but  was 
rightfully  and  prudently  where  he  was,  what  question  was  there 
for  the  jury,  of  proximate  or  remote  cause?  Even  if  the  ques- 
tion be  treated  as  saved  by  the  exception,  we  think  the  court 
was  right  in  assuming  that  the  side  ladder  was  the  cause  of  the 
injury,  and  that  the  defendant  was  liable,  unless  the  plaintiff 
was  guilty  of  contributory  negligence,  or  had  assumed  the  risk. 

Pertinent  instruction  may  be  found  in  two  cases  from  the 
federal  supreme  court.  The  Michigan  Central  Railroad  Com- 
pany was  bound,  by  a  municipal  ordinance  of  Chicago,  to  fence 
its  track,  but  omitted  to  do  so;  and  the  plaintiff,  a  child  of 
nine  years,  bright  and  well  grown,  but  deaf  and  dumb,  came 
with  his  companions  in  the  course  of  play,  upon  the  track,  there 
being  no  fence  to  prevent  him,  and  was  run  over  by  a  passing 
train.  The  circuit  court  directed  a  verdict  for  the  defendant, 
on  the  ground  that  there  was  no  evidence  of  legal  negligence 
on  its  part.  The  supreme  court  held  otherwise.  It  was  there 
argued,  in  support  of  the  judgment  below,  that  the  want  of  a 
fence  was  not  the  cause  of  the  injury.  The  court  said:  "In 
the  sense  of  an  efficient  cause,  causa  causans,  this  is  no  doubt 
strictly  true;  but  that  is  not  the  sense  in  which  the  law  uses 
the  term  in  this  connection.  The  question  is.  Was  it  causa  sine 
qua  non — a  cause  which,  if  it  had  not  existed,  the  injury  would 
not  have  taken  place,  an  occasional  cause?  And  that  is  a 
question  of  fact,  unless  the  causal  connection  is  evidently  not 
proximate" :  Hayes  v.  Michigan  Cent.  R.  R.  Co.,  Ill  U.  S.  228, 
4  Sup.  Ct.  Rep.  '369. 

2»8  In  Union  Pacific  Ry.  Co.  v.  McDonald,  152  U.  S.  262, 
282,  283,  14  Sup.  Ct.  Rep.  619,  where  a  child  was  burned  by 
running  into  a  hot  slack  pile  left  unfenced,  in  disregard  of  the 
ftatute,  near  the  mouth  of  the  company's  coal  mine,  it  appeared 
that  the  plaintiff  was  frightened  by  miners,  who  came  up  out 
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of  the  pit  calling:  "Let's  grease  him!  Let's  burn  him!"  and 
ran  away,  making  for  the  village  where  his  mother  was,  but 
slipped  and  fell  into  the  pile.  The  circuit  court  held  the  child 
rot  guilty  of  contributory  negligence  as  matter  of  law,  and  told 
the  jury  that  the  only  question  was  one  of  damages,  the  defend- 
ant being  negligent  in  law  in  failing  to  have  a  fence;  and  the 
supreme  court  affirmed  the  judgment,  citing  and  relying  upon 
the  Hayes  case. 

ASSUMPTION  OF  RISK. 

Did  the  court  err  in  its  pro  forma  ruling  that  the  plaintiff 
did  not  assume  the  risk?  The  doctrine  of  assumption  of  risk 
may  be  regarded  as  only  one  phase  of  the  broader  doctrine  ex- 
pressed by  the  maxim,  "Volenti  non  fit  injuria."  One  is  not 
to  be  allowed  to  recover  for  an  injury  which  he  has  voluntarily 
brought  upon  himself,  and  he  has  brought  it  upon  himself  vol- 
untarily if  it  resulted  from  a  course  of  action  which  he  took 
with  full  knowledge  and  appreciation  of  the  risk.  Moreover, 
one  who  enters  upon  a  regular  employment  is  presumed  to  know 
and  appreciate  the  risks  ordinarily  incident  thereto,  and  he  as- 
sumes them.  And  when,  in  the  course  of  his  employment,  a 
special  and  obvious  risk  is  presented  to  him,  one  not  ordinarily 
incident  to  the  business,  he  may,  as  a  rule,  refuse  to  accept  it, 
and  if  he  choose  to  encounter  it  he  assumes  that  also :  Carbine 
V.  Bennington  etc.  R.  R.  Co.,  61  Vt.  348,  17  Atl.  491 ;  Dumas 
V.  Stone,  65  Vt.  442,  25  Atl.  1097.  The  latter  rule  is  subject 
to  some  exceptions,  but  they  are  not  in  point  here,  and  we  do 
not  stop  to  notice  them.  But  sometimes  the  legislature,  in  ten- 
derness for  ^^  a  class  liable  to  abuse  or  oppression,  railroad  or 
factory  hands,  for  example,  forbids  the  use  of  a  certain  danger- 
ous appliance,  and  gives  an  action  to  employes  who  may  be  in- 
jured as  the  result  of  using  it.  Such  is  this  case.  Now,  it 
must  be  apparent  to  everyone  that  the  legislature  understood 
perfectly  well  that  the  employes  who  might  be  injured  in  using 
the  appliance  would  be  using  it  knowingly  and  voluntarily.  In 
the  case  of  a  side  ladder,  for  instance,  they  could  not  have  ex- 
pected that  employes  would  not  know  they  were  using  a  side 
ladder;  still  they  give  an  action  for  the  injury. 

So  we  think  tha  ordinary  doctrine  of  assumption  of  risk  does 
not  apply  to  a  case  where  the  negligence  of  the  employer  con- 
sists in  the  disregard  of  a  statutory  duty  imposed  upon  him  for 
the  protection  of  his  employes;  certainly  not  when  an  action 
is  expressly  given  for  the  breach.     And  this  is  exactly  the  dif- 
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ference  between  cases  of  negligence  arising  from  the  disregard 
of  a  statutory  obligation,  like  the  present,  and  cases  of  negli- 
gence arising  from  the  failure  of  the  employer  to  fulfill  his- 
common-law  duty  of  providing  safe  appliances — that  in  the  lat- 
ter case  the  common-law  duty  is  to  be  applied  in  connection 
with  the  common-law  rule  of  the  assumption  of  risk;  while  in 
the  former,  the  statutory  rule  is  accompanied  by  the  bestowal 
cf  a  right  of  action  for  the  breach  of  it  in  favor  of  those  who- 
must  necessarily  be  deprived  of  any  action  by  the  application 
of  the  common-law  rule  of  the  assumption  of  risk;  and  con- 
sequently the  common-law  rule  is  inconsistent  with  the  statute 
and  falls  to  the  ground :  Badderley  v.  Earl  Granville,  19  Q.  B. 
Div.  423 ;  17  Eng.  Eul.  Gas.  212,  with  notes  at  page  237. 

On  the  other  hand,  the  doctrine  of  assumption  of  risk  may 
be  regarded  as  purely  a  matter  of  contract,  express  or  implied, 
1)etween  master  and  servant;  and,  when  so  regarded,  the  ser- 
vant's inability  to  recover  is  put  on  the  ground  that  he  was  ^^^ 
hired  to  do  that  very  thing,  and  paid  for  taking  that  very  risk. 
If  that  theory  should  be  adopted  in  this  case,  then  the  first 
question  would  be  whether  in  view  of  the  statute,  the  plaintiff 
could  assume  this  risk  as  a  part  of  his  contract. 

The  statute  is  a  criminal  one  to  the  extent  that  it  imposes 
£1  penalty  of  fifty  dollars  for  each  day's  disobedience;  and  it 
also  gives,  as  a  still  more  efiicient  means  of  securing  its  observ- 
ance, a  private  action  in  favor  of  the  person  injured.  How 
plain  it  is  that  the  act  is  an  exercise  of  the  police  power  of  th© 
state  for  the  protection  of  life  and  limb  among  a  large  class  of 
its  people !  And  how  easy  it  would  be  to  thwart  the  whole  pur- 
pose of  the  legislature  by  holding,  as  we  are  asked  to  do,  that 
the  class  thus  sought  to  be  protected  not  only  might  formally 
contract  away  their  protection,  and  relieve  the  road  of  its  pub- 
lic duty  thus  imposed,  but  that  the  very  fact  of  their  using  the- 
ladder,  seeing  and  knowing  it  was  on  the  side  of  the  car,  consti- 
tuted in  law  such  a  contract.  We  cannot  adopt  so  bold  a  con- 
ception of  judicial  duty. 

If  the  doctrine  of  assumption  of  risk  is  to  be  regarded  as  con- 
tractual, then  we  hold  that  the  statutory  protection  cannot  be 
bought  and  sold,  but  that  the  policy  of  the  law  forbids  it  in 
the  interest  of  public  welfare.  This  very  question  was  thu? 
decided  in  Narramore  v.  Gleveland  etc.  Ry.  Co.,  96  Fed.  298,. 
37  G.  G.  A.  499,  where  the  judgment  is  laid  down  by  Taft,  J., 
with  a  breadth  of  view  and  vigor  of  reasoning  that  leaves  little 
need  or  excuse  for  treating  the  subject  further.     There,  too> 
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the  authorities  on  both  sides  are  cited,  criticised  and  distin- 
guished. 

If  it  be  objected  that  the  statute,  when  thus  read,  deprives 
the  laborer  of  his  right  to  make  his  own  contracts,  the  answer 
is  to  be  found  in  the  principle  that  the  state  has  a  right  to  pro- 
tect its  poor  and  helpless,  even  to  that  extent,  if  need  be :  Knox- 
ville  Iron  Co.  v.  Harbison,  183  TJ.  S.  13,  22  Sup.  Ct.  Rep.  1, 
Such  is  3<*i  the  basis  of  the  decisions  that  uphold  the  Utah 
labor  law,  restricting  the  hours  of  mining  work  to  eight  per 
day  (Short  v.  Bullion  etc.  Min  Co.,  20  Utah,  20,  57  Pac.  720; 
Holden  v.  Hardy,  169  U.  S.  366,  18  Sup.  Ct.  Rep.  383),  stat- 
utes that  forbid  the  employment  of  children  in  certain  callings, 
the  store-order  acts,  and  the  long  standing  statutes  against 
usury,  in  defense  of  one  of  the  last  named  of  which  this  court 
held,  some  twenty  years  ago,  that  even  a  release  under  seal 
given  by  the  borrower  at  the  time  of  the  loan  did  not  bar  his 
right  to  recover  the  unlawful  rate,  declaring  that  "the  statute 
wa-5  intended  for  the  protection  of  the  weak  against  the  strong; 
and  public  policy  requires  that  it  should  not  be  evaded  nor  its 
force  abated":  Rowell,  J.,  in  Herrick  v.  Dean,  54  Vt.  568. 

Everybody  knows  that  there  are  large  classes  who  get  their 
living  from  day  to  day  in  such  service  as  that  in  which  the 
plr.intilf  was  engaged,  who  must  work  where  they  are  working, 
and  keep  their  job  at  all  hazards,  if  they  would  not  bring  them- 
selves and  their  families  to  want.  To  say  to  such  men,  "If  you 
do  not  like  the  conditions  you  may  quit,"  is  often  only  a  heart- 
less mockery.  The  legislature  understood  this;  and  the  act 
we  are  considering  was  an  attempt  to  better  the  condition  of 
that  very  class  by  compelling  the  employer  to  yield  something 
of  profit  in  the  interest  of  humanity,  and  to  save  tlie  lives  and 
limbs  of  his  workmen  by  adopting  safer  instruments  of  labor. 
It  seems  to  us  a  court  should  be  very  slow  to  construe  the  ben- 
eficial purpose  out  of  such  a  law,  or  make  it  of  no  effect.  On 
broad  lines  of  public  good  and  social  progress,  it  is  plain  that 
Buch  legislation  must  be  largely  looked  to  if  government  is  to 
remain  firm  and  secure  in  the  respect  and  affection  of  the  peo- 
ple. 

^®*   CONTRIBUTORY  NEGLIGENCE. 

Yet  it  does  not  follow  that  an  employe  who  is  injured,  by- 
reason  of  the  neglect  of  his  employer  to  comply  with  the  stat- 
ute, can  recover  under  all  circumstances.  By  the  language  of 
the  statute,  the  right  to  recover  is  limited  to  injuries  "resulting 
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from  such  neglect";  and,  as  this  court  has  once  decided,  in 
this  very  case,  that  means  resulting  from  such  neglect  alone; 
and  the  plaintiff  must,  as  in  other  actions  of  this  character, 
«how  that  his  own  negligence  did  not  contribute  to  the  injury. 
But  the  doctrine  of  contributory  negligence  is  entirely  sepa- 
Tate  and  distinct  in  theory  from  the  doctrine  of  assumption 
of  risk,  although,  as  a  practical  matter,  the  fact  that  the  em- 
ploye knew  and  appreciated  the  risk  he  was  running  may,  in 
the  circumstances,  justify  or  even  require  a  finding  that  he  was 
.guilty  of  contributory  negligence;  or  the  negligence  may  con- 
sist entirely  in  the  manner  in  which  the  risk  is  met. 

To  speak  concretely,  take  this  very  case — the  use  of  a  side 
ladder.  They  had  been  used  by  employes  for  years,  and  doubt- 
less by  such  use  the  risk  had  been  assumed.  Now,  by  reason 
■of  the  statute,  the  risk  is  not,  and  cannot  be,  assumed.  Yet 
the  use  of  it  under  the  given  circumstances  may  be  negligence, 
•and  may  even  be  so  gross  as  to  be  negligence  as  matter  of  law. 

The  defendant  here  claimed  that  the  plaintiff  was  guilty  of 
'Contributory  negligence  as  matter  of  law,  and  based  the  claim 
mainly  upon  the  ground  that  the  plaintiff  knew  the  location  of 
the  post  and  the  track,  their  nearness  to  each  other,  and  the  con- 
sequent danger  to  one  riding  by  the  post  on  a  side  ladder.  The 
plaintiff  admitted  that  he  knew  the  location  of  the  post  and 
the  rail  in  a  general  way,  but  denied  that  he  knew  the  distance 
"between  the  two,  and  testified  that  before  the  accident  he  did 
not  know  of  any  reason  why  one  could  not  ride  safely  by  the 
■post  on  a  side  ladder;  that  he  had  never  tried  it  nor  ^^^  seen 
it  tried,  although  he  had  ridden  safely  past  other  posts  in 
the  same  yard.  At  the  first  trial  he  had  testified  as  fol- 
lows, referring  to  the  post  against  which  he  struck:  **Q.  You 
Tcnew  the  location  of  it;  you  had  seen  it  there  every  day  for 
jears?  A.  Yes,  sir.  Q.  But  you  forgot  at  that  moment? 
You  didn't  think  about  it  at  that  moment  ?  A.  I  didn't  think 
4ibout  it  at  that  moment.  Q.  Ever  think  about  that  question 
of  getting  injured  as  you  were  riding  along  through  on  those 
-cars  anywhere — about  hitting  those  posts  along  there  anywhere  ? 
A.  No,  sir.  Q.  Never  thought  of  it?  A.  No,  sir.  Q. 
You  knew  the  danger  if  you  did  get  hit?  A.  Yes,  sir.  Q. 
You  knew,  with  respect  to  this  one,  that  you  were  liable  to  get 
lut,  if  you  had  thought  of  it?  A.  Yes,  if  I  had  thought 
of  it." 

Upon  this  testimony  we  are  asked  to  say  as  matter  of  law 
that  the  plaintiff  was  guilty  of  contributory  negligence.     We 
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tliink  it  was  a  question  for  the  jury.     Taking  the  plaintiff's 
testimony  in  the  light  most  favorable  to  him,  as  we  are  bound 
to  do,  it  means  that,  even  if  he  had  taken  thought,  he  would  not 
have  known  that  he  would  be  hit  in  the  position  in  which  he 
then  was,  but  only  that  he  might  be,  that  he  was  "liable"  to  be 
and  that  such  thought,  if  it  had  occurred  to  him,  would  not 
have  been  the  recollection  of  some  danger  wliich  he  had  thought 
of  before,  for  he  says  he  had  never  thought  of  it,  but  would 
have  been  his  opinion  concerning  the  danger  if  it  had  occurred 
to  him  to  form  an  opinion  at  that  time.     The  fact  that  he  did 
not  do  this  at  that  time  is  not  of  itself  negligence  in  law.     It 
is  a  fact  to  be  considered  by  the  jury,  with  all  the  other  facts. 
The  law  required  of  him  the  prudence  of  a  prudent  man.     The 
prudent  man  is  not  the  man  who  never  forgets  ^^'*  anything, 
who  is  never  guilty  of  any  inattention,  who  never  fails  to  think 
of  any  possible  danger  to  which  he  is  exposed.     That  is  the 
perfect,  the  infallible  man.     Circumstances  may  excuse  igno- 
rance, forgetfulness,  inattention,  whenever  the  jury  may  rea- 
sonably say  that  a  man  so  placed  might  be  so  ignorant,  or  for- 
getful, or  inattentive,  without  losing  his  right  to  be  called  a 
prudent    man    in    the    circumstances.     And  here  the  circum- 
stances must  be  attended  to.     The  plaintiff  was  attempting  to 
mount  the  car  to  perform  his  duty.     In  his  first  attempt  his 
foot  slips  from  the  box,  and  he  finds  himself  in  a  position  of 
danger.     In  the  moment's  struggle,  his  mind  intent  upon  its 
object,  he  does  not  think  of  the  post  at  all.     Considering  his 
situation  at  the  instant,  can  it  be  said  as  matter  of  law  that  his 
failure  to  think  of  the  post  and  of  his  liability  to  be  struck 
by  it,  was  negligence?     There  may  have  been  ample  time  for 
him  to  have  reached  a  place  of  safety  if  his  foot  had  not  slipped. 
In  his  second  attempt,  we  cannot  expect  of  him  quite  the  same 
calmness  and  deliberation  as  in  his  first.     It  is  the  miscarriage 
of  the  first  attempt  that  has  placed  him  in  an  unexpected  and 
dangerous    position,  where  he  must  decide    and    act    quickly. 
We  are  much  aided  in  this  inquiry  by  a  case  remarkably  in 
point:  Kane  v.  Northern  Central  Ry.  Co.,  128  U.  S.  91,  9  Am. 
St.  Rep.  16.     There  the  plaintiff,  a  brakeman,  in  letting  him- 
self down  from  the  end  of  a  car  to  pass  over  a  lumbor-car  to 
the  next  one,  where  he  belonged,  fell  between  the  cars,  and 
was  injured  by  reason  of  one  of  the  steps  being  gone  from  the 
end  of  the  car  he  was  getting  down  from.     He  knew  the  step 
was  gone,  and  had  called  the  conductor's  attention  to  it,  and 
the  conductor  had  promised  to  have  it  set  out  at  a  station  soon 
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to  be  reached.  But  it  was  a  dark,  stormy,  bitter  cold  night 
in  the  winter,  and  he  was  in  a  hurry  to  get  to  his  post,  and  for- 
got the  step  was  missing  until  it  was  too  late.  If  he  had  not 
forgotten,  he  could  have  avoided  the  accident.  If  he  had 
thought  ^^'^  a  moment  sooner,  he  could  still  have  saved  him- 
self by  drawing  himself  back  up.  The  circuit  court  ordered  a 
verdict  for  the  defendant,  on  the  ground  of  contributory  neg- 
ligence; but  the  supreme  court  of  the  United  States  reversed 
the  judgment,  and  held  that  it  ought  to  have  been  left  to  the 
jury  "to  determine  whether  the  plaintiff,  in  forgetting  or  not 
recalling,  at  the  precise  moment,"  that  the  step  was  missing., 
"was  in  the  exercise  of  the  degree  of  care  and  caution  which 
was  incumbent  upon  a  man  of  ordinary  prudence  in  the  same 
calling,  and  under  the  circumstances  in  which  he  was  placed"; 
saying  that,  if  he  was,  he  was  not  defeated  of  his  right  to  re- 
covery by  contributory  negligence:  Harlan,  J.,  at  page  96,  128 
'V.  S.  and  page  18,  9  Sup.  Ct.  Eep.  The  case  is  approved  in 
Union  Pac.  Ey.  Co.  v.  McDonald,  152  U.  S.  262,  281,  282,  14 
Sup.  Ct.  Eep.  619. 

In  view  of  all  the  surroundings  here,  the  duty  of  the  plain- 
tiff as  the  defendant's  servant,  the  need,  if  need  there  was,  to 
mount  the  car  to  set  the  brake  or  give  the  signals  or  be  at  the 
place  of  collision,  the  speed  of  the  train,  the  darkness,  the  mis- 
chance of  the  plaintiff  in  his  first  attempt  to  get  on,  his  knowl- 
edge of  the  post  and  track,  his  experience  or  want  of  experience 
in  passing  there,  his  position  upon  the  ladder,  the  exigency, 
and  his  failure  to  think  at  that  time  of  his  liability  to  be  struck 
• — in  view  of  all  this,  we  think  it  was  fairly  within  the  province 
of  the  jury  to  determine  whether  the  conduct  of  the  plaintiff 
deserved  to  be  called  negligent.  The  facts  are  not,  in  our  opin- 
ion, sufficiently  decisive  to  make  the  question  one  of  law. 

The  court  submitted  to  the  jury  the  question  whether  the 
plaintiff  had  been  guilty  of  contributory  negligence;  and  to  its 
charge  as  given  upon  this  subject  no  exception  was  taken.  The 
defendant  presented,  however,  eleven  requests,  none  of  ^**® 
which  was  granted,  and  excepted  to  the  refusal  in  respect  tO' 
each.    Each  request,  therefore,  must  be  considered. 

REQUESTS  TO  CHARGE. 

The  first  to  charge  that  the  plaintiff  could  not  recover,  with- 
out specifying  any  ground,  and  is  sufficiently  covered  by  the 
foregoing  reasoning,  as  is  also  the  second,  which  requests  the 
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same  charge  on  the  ground  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

The  third  and  fourth  insist  that  the  plaintiff,  by  the  very  fact 
of  knowingly  and  voluntarily  using  a  side  ladder,  necessarily 
assumed  all  the  risks  and  perils  incident  thereto.  This  question 
has  been  already  disposed  of. 

The  fifth  reads  as  follows:  "That  if  the  plaintiff  voluntarily 
and  without  necessity,  chose  a  dangerous  method  of  performing 
his  work,  when  other  safer  methods  were  open  to  him,  then  he 
assumed  the  risks  and  perils  arising  from  the  method  which 
he  chose,  and  if  injured  because  of  such  choice,  and  because 
of  the  performance  of  his  work  by  the  dangerous  method,  he 
is  not  entitled  to  recover." 

This  request  was  properly  refused,  because  it  omits  the  es- 
sential element  of  knowledge  on  the  part  of  the  plaintiff  that 
other  safer  methods  were  open  to  him,  and  that  the  method 
he  was  choosing  was  dangerous.  It  is  not  enough  that  he  vol- 
untarily chose  a  way  which  the  jury  could  see  was  dangerous, 
instead  of  one  which  the  jury  could  see  would  have  been  safer, 
if  it  did  not  so  appear  to  him,  nor  would  necessarily  have  so 
appeared  to  a  man  of  prudence  under  those  circumstances. 

The  sixth  was:  "That  if  the  plaintiff  knew,  or  in  the  exer- 
cise of  due  care  ought  to  have  known,  of  the  danger  of  get- 
ting upon  the  car  and  riding,  or  attempting  to  get  on  and  ride, 
as  he  was  attempting  to  do,  by  the  supports  of  the  overpass, 
^^^  and  from  inattention,  indifference,  absentmindness,  or  for- 
getfulness,  failed  to  avoid  such  danger,  and  was  injured,  he 
was  guilty  of  negligence,  and  cannot  recover."  This  was  prop- 
erly refused  because  it  cannot  be  said  that  inattention  or  forget- 
fulness  at  the  critical  moment  was  necessarily,  and,  as  matter 
of  law,  negligence.  The  question  would  still  remain  whether 
he  was  acting  as  a  prudent  man  in  the  circumstances.  And, 
besides  that,  the  court  did  charge  upon  the  subject  of  contrib- 
utory negligence  and  in  a  manner  not  excepted  to.  In  so 
charging  it  laid  down  the  general  rule  that  the  plaintiff  was 
bound  to  show  that  he  was  acting  as  a  careful  and  prudent  man 
would  act  under  the  same  circumstances.  This  is  the  true 
rule;  and  it  was  not  the  right  of  the  defendant  to  dictate  the 
language  of  the  instruction,  or  to  select  certain  possible  phases 
of  the  evidence  and  formulate  them  into  a  rule  of  law,  to  take 
iha  nlace  of  the  general  and  long  approved  form  which  the  court 
irdopied. 
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For  the  same  reason,  the  court  properly  refused  the  seventh 
request,  which  was,  that  if  the  plaintiff  knew  of  his  danger, 
but  temporarily  forgot  it,  he  could  not  recover. 

In  the  eighth,  ninth  and  tenth  requests,  the  defendant 
singled  out  the  question  of  the  speed  of  the  train,  and  insisted 
that  the  plaintiff  could  not  recover  if  he  thought  the  train  was 
going  faster  than  he  could  naturally  walk  or  run,  or  about  eight 
or  nine  miles  an  hour,  or  if  it  was  in  fact  moving  at  such  a 
speed.  These  requests  were  properly  refused,  for  the  question 
cf  negligence  could  not  be  made  to  turn  entirely  upon  one  iso- 
lated fact,  but  was  to  be  determined  upon  a  view  of  all  the 
facts. 

The  eleventh  request  was  to  charge  that  the  side  ladder,  as 
matter  of  law,  was  not  the  proximate  cause  of  the  accident — a 
subject  already  discussed  and  disposed  of. 
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THE  ARGUMENT   TO   THE  JURY. 


One  of  counsel  for  plaintiff,  in  arguing  to  the  jury,  stated 
that  had  the  plaintiff  failed  in  his  duty  at  the  time  of  the 
accident,  or  failed  to  do  what  he  attempted  at  the  time,  it 
would  not  have  been  long  before  he  would  have  had  notice^ 
from  the  defendant.  To  this  argument,  the  defendant  objected 
and  excepted ;  and  then  the  advocate  inquired  of  the  court  if  he 
had  not  the  right  to  argue  and  ask  the  jury  what  they  would 
do  to  a  man  who  failed  to  do  his  duty;  and,  upon  being  told 
that  such  argument  was  not  legitimate,  said  that  he  withdrew* 
all  that  had  been  said  upon  the  subject.  The  defendant  asks, 
special  consideration  of  this  exception. 

Although  an  exception  was  allowed  to  what  had  been  said^ 
the  ruling  seems  to  have  been  in  favor  of  the  excepting  party; 
and  in  the  absence  of  any  indication  of  bad  faith,  and  in  view 
of  the  instant  submission  and  complete  retraction,  we  should 
hardly  be  justified  in  considering  the  exception  at  all. 

Moreover,  it  was  a  question  for  the  jury  to  consider,  whether 
the  plaintiff,  in  attempting  to  mount  the  car,  was  performing 
a  duty  to  the  defendant — doing  what  the  defendant  would 
reasonably  expect  him  to  do,  and  what  he  would  naturally  and 
rightly  understand  was  expected  of  him.  It  was  to  this  point 
that  the  argument  was  addressed.  It  was  merely  claiming,  not 
by  way  of  fact,  but  by  way  of  inference  and  probability,  that 
the  plaintiff  was  acting  in  the  line  of  his  duty,  and  so  clearly 
60,  that,  if  he  had  failed  to  do  as  he  did,  he  might  reasonably 
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have  expected  to  be  dismissed.     We  are  not  prepared  to  say- 
that  80  far  as  the  argument  had  proceeded  it  was  not  legitimate. 

THE  SECOND  TEIAL  WAS  DE  NOVO. 

The  verdict  on  the  first  trial  was  $1,750.  Upon  the  second 
it  was  $3,000.  The  defendant  excepted  to  judgment  ^^  be- 
ing rendered  for  the  larger  sum,  claiming  that  the  damages  had 
been  determined  by  the  first  verdict,  and  that  the  judgment 
could  only  be  for  that  sum. 

When  the  new  trial  was  granted,  the  whole  adjudication  of 
the  first  was  wiped  out,  and  the  case  proceeded  de  novo.  Such 
has  always  been  the  practice  here :  State  v.  Bradley,  67  Vt.  465, 
472,  473,  32  Atl.  238. 

Judgment   afiimied. 


Nonperformance  of  a  Duty  Commanded  ft//  Statute,  resxilting  in  in- 
jury to  another,  is  negligence  as  a  conclusion  of  law:  Chicago  etc. 
E.  E.  Co.  V.  Mochell,  193  111.  208,  86  Am.  St.  Eep.  318,  61  N.  E.  1028. 
It  is  the  duty  of  an  employer  to  use  the  very  means  prescribed  by 
statute  for  the  safety  of  employes;  he  is  not  at  liberty  to  adopt  oth- 
ers, though  in  his  opinion  more  efficacious.  The  risks  that  arise  from 
his  disregard  of  such  duty  cannot  be  put  upon  an  emplov6:  Davis 
Coal  Co.  V.  Polland,  158  Ind.  607,  93  Am.  St.  Rep.  319,  62  N.  E.  492; 
Odin  Coal  Co.  v.  Denman,  185  111.  413,  76  Am.  St.  Kep.  45.  57  N.  E. 
192.  As  to  whether  the  doctrines  of  contributory  negligence  and  as- 
sumption of  risk  apply  in  case  a  positive  statutory  duty  is  disregarded, 
see  the  monographic  note,  Wellston  Coal  Co.  v.  Smith,  87  Am.  St. 
Eep.  584-595;  Kilpatrick  v.  Grand  Trunk  Ev.  Co.,  72  Vt.  263,  82  Am. 
St.  Eep.  939,  47  Atl.  827;  Eeidel  v.  Philadelphia  etc.  R.  K.  Co.,  87 
Md.  153,  67  Am.  St.  Eep.  328,  39  Atl.  507. 


LIVmGSTON"  V.  PAGE. 

[74  Vt.  356,  52  Atl.  965.] 
ELECTIONS— Contracts  Against  Pnblic  Policy.— A  contract  to 
pay  for  the  support  or  influence  of  a  newspaper  in  securing  a  nom- 
ination for  public  office  is  against  public  policy,  and  therefore  void, 
(p.  905.) 

H.  H.  Powers  and  Barber  &  Darling,  for  the  plaintiff. 

E.  H.  Hurlburt  and  Young  &  Young,  for  the  defendant. 

^"^  MUNS0:N',  J.  At  the  close  of  the  plaintiff's  evidence, 
the  defendant  moved  that  a  verdict  be  directed  in  his  favor,  o^ 
the  ground  that  the  contract  claimed  by  the  phiintiff  was  void. 
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as  against  public  policy.  The  court  held  the  contract  void  for 
•^®  the  reason  assigned,  and  directed  a  verdict  accordingly. 
The  case  is  here  upon  the  plaintiffs  exception  to  this  holding. 

The  plaintiff  called  the  defendant  as  a  witness.  The  evi- 
dence consisted  of  certain  correspondence  had  by  the  parties; 
and  the  testimony  of  the  parties  as  to  the  circumstances  in 
which  the  letters  were  written,  the  meaning  that  was  attached 
to  the  language  used,  the  matters  inclosed  for  publication  by 
one  party  and  the  services  rendered  by  the  other,  and  subse- 
quent transactions  bearing  upon  their  understanding  of  the 
relations  they  had  sustained. 

The  defendant  claimed  that  no  contract  with  the  plaintiff 
was  in  fact  consummated,  and  that  the  only  contract  ever  con- 
templated was  one  for  the  publication  of  extracts  from  other 
papers  at  a  legitimate  charge  for  the  space  actually  taken. 
The  plaintiff  did  not  claim  to  recover  on  this  ground,  but 
claimed  to  recover  a  reasonable  compensation  for  the  support 
and  influence  of  his  paper  and  his  services  as  its  editor. 

The  plaintiff  was  a  Democrat,  publishing  a  Democratic 
paper  of  independent  proclivities.  The  defendant  was  a  Ee- 
publican,  seeking  a  nomination  to  Congress  from  a  Eepublican 
convention.  Tt  appeared  from  the  plaintiff's  testimony  that 
he  considered  defendant's  proposal  an  application  for  the  use 
and  influence  of  his  paper,  in  the  nature  of  a  retainer ;  that  he 
accepted  it  with  the  understanding  that  his  paper  and  his  ser- 
vices as  editor  would  be  at  the  command  of  the  defendant  dur- 
ing the  campaign,  to  be  settled  for  at  its  close;  that  he  was  to 
do  all  he  could  to  influence  the  choice  of  delegates  and  secure 
the  defendant's  nomination;  that  original  matter  was  withini 
the  scope  of  his  contract;  and  that  his  editorials  were  written  in, 
that  view;  that  he  supported  defendant  because  of  this  contract 
and  the  money  he  was  to  get  out  of  it;  that  he  expected  to 
receive  a  larger  compensation  if  defendant  was  nominated  than 
he  otherwise  would;  that  he  tried  to  conceal  his  relations  ^^^ 
with  the  defendant  from  the  public,  and  understood  that  the 
defendant  was  trying  to  do  the  same;  that  he  took  this  course 
because  it  would  make  his  efforts  in  influencing  voters  in  de- 
fendant's behalf  more  successful. 

The  case  of  Nichols  v.  Mudgett,  32  Vt.  546,  decided  by 
this  court  in  1860,  is  one  of  the  few  cases  bearing  upon  this 
subject.  The  plaintiff  in  that  case  was  a  candidate  for  the 
office  of  town  representative   and  a  creditor  of  the  defendant. 
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The  defendant's  party  affiliations  were  such  as  would  naturally 
lead  him  to  vot43  for  the  opposing  candidate.  Conversations 
were  had  which  resulted  in  a  mutual  understanding  that  the 
defendant  should  use  his  influence  in  favor  of  the  plaintiff's 
election,  and  that,  if  the  plaintiff  was  successful,  the  defend- 
ant's indebtedness  should  be  treated  as  paid.  Induced  by  this 
agreement,  the  defendant  supported  the  plaintiff's  candidacy 
until  his  election  was  declared.  There  was  no  agreement  that 
defendant  should  vote  for  the  plaintiff  unless  it  was  implied 
in  the  above  understanding.  He  voted  for  the  plaintiff,  how- 
ever, and  did  so  because  of  the  understanding.  The  suit 
was  for  the  recovery  of  the  indebtedness  referred  to,  and  the 
defendant  claimed  that  it  had  been  satisfied.  The  court  con- 
sidered that  there  was  a  sale  of  the  defendant's  influence  and 
vote,  held  the  agreement  void,  and  gave  judgment  for  the 
plaintiff. 

The  agreement  in  that  case  involved  both  the  defendant's, 
vote  and  his  influence  upon  the  votes  of  others,  but  the  court's 
discussion  of  Ihe  subject  does  not  leave  much  doubt  as  to  what 
its  conclusion  would  have  been  if  the  undertaking  had  been 
confined  to  the  latter  service.  Certainly  no  distinction  could 
properly  be  made  between  the  two.  But  that  contract  had 
reference  to  the  votes  to  be  cast  at  an  election ;  and  the  plaintiff 
contends  that,  inasmuch  as  caucuses  and  conventions  are  not 
creations  of  the  law,  contracts  for  services  in  influencing  the 
^*®  choice  of  delegates  and  the  action  of  a  convention  cannot 
be  considered  against  public  policy. 

In  Liness  v.  Hesing,  44  111.  113,  92  Am.  Dec.  153,  the 
contract  was  for  services  of  this  character.  It  is  suggested 
that  there  may  have  been  a  law  in  that  state  regulating  prim- 
aries, but  there  is  no  intimation  of  one  in  the  opinion,  and  we 
have  found  none  in  the  examination  we  have  been  able  to 
make.  There,  the  plaintiff  sent  the  defendant  twenty  dollars, 
with  a  request  that  he  use  his  influence  to  get  plaintiff  nom- 
inated for  a  certain  office,  and  a  direction  to  call  upon  him  for 
twenty  more  if  he  got  the  nomination.  The  defendant  kept 
the  twenty  dollars,  and  aided  the  plaintiff's  opponent.  The 
suit  was  to  recover  this  money,  but  the  defendant  had  judg- 
ment. The  decision  was  announced  by  Justice  Lawrence,  who 
characterized  the  transaction  as  "an  attempt  to  influence,  by 
moneyed  considerations,  the  action  of  the  defendant  in  a  matter 
where  every  person  should  be  governed  solely  by  a  regard  for 
the  public  welfare." 
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In  Strasburger  v,  Bnrk,  13  Am.  Law  Eeg.,  N.  S.,  607, 
decided  by  the  city  court  of  Baltimore,  the  defendant  was  the 
keeper  of  a  lager  beer  saloon,  and  agreed  to  give  his  political 
influence  and  furnish  beer  and  cigars  to  secure  a  caucus  nom- 
ination for  the  plaintiff's  father.  The  gratuitous  furnishing  of 
food  or  liqiior  to  secure  votes  at  an  election  was  prohibited  by 
the  code,  but  the  only  statutory  recognition  of  primary  elections 
was  a  provision  for  the  preservation  of  order.  The  court 
considered  that  in  applying  the  principles  of  public  policy  no 
distinction  could  he  made  between  voluntary  meetings  of  this 
character  and  elections  ordained  by  law.  Mr.  McCrary  adopts 
the  conclusions  of  this  opinion  in  his  work  on  Elections,  and 
applies  the  doctrine  to  the  sale  of  influence,  as  well  as  the  sale 
of  votes.  Mr.  Redfield,  in  commenting  upon  the  same  opinion 
in  13  American  Ivaw  Register,  New  Series,  page  610,  says 
'^*  that  the  invalidity  of  contracts  designed  to  control  the 
freedom  of  elections  results  from  the  principles  of  the  common 
law,  and  that  those  relating  to  caucuses  cannot  be  made  an  ex- 
ception on  the  ground  that  such  meetings  are  not  recognized  by 
the  statute. 

We  cannot  doubt  the "  correctness  of  this  conclusion.  The 
rule  would  largely  fail  of  its  purpose  if  not  so  applied.  When 
the  voters  are  unevenly  divided  into  two  parties,  the  nomina- 
tion of  the  stronger  organization  is  usually  equivalent  to  an 
election.  And  when  party  action  is  less  decisive,  the  subse- 
quent efforts  of  the  voters  are  ordinarily  confined  to  a  selection 
from  the  candidates  regularly  presented.  The  individual  voter 
of  a  large  electorate  can  seldom  give  an  effective  expression 
to  a  choice  that  is  not  in  line  with  the  action  of  some  party 
convention.  To  secure  a  free  and  exact  expression  of  the 
sovereign  will,  there  must  be  a  proper  selection  of  candidates, 
as  well  as  an  honest  election.  If  the  choice  of  delegates  and 
the  action  of  the  nominating  convention  are  improperly  de- 
termined, the  election  ballots  will  fail  to  express  the  real  judg- 
ment of  the  voters. 

It  is  not  claimed  in  argument,  and  no  ground  occurs  to  us 
upon  which  it  could  be  claimed,  that  this  contract  was  any  the 
less  obnoxious  to  the  law  because  the  purchased  influence  waa 
to  be  exerted  through  the  columns  of  the  plaintiff's  paper.  A 
newspaper  is  understood  to  present  the  views  of  some  one  con- 
nected with  its  management  or  views  deemed  consistent  with 
some  settled  policy,  and  has  a  patronage  and  influence  which 
are  due  to  that  understanding.  As  long  as  the  editorial  column 
is  relied  upon  as  a  public  teacher  and  adviser,  there  can  be  no» 
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more  dangerous  deception  than  that  resulting  from  the  secret 
purchase  of  its  favor. 

We  hold  that  the  contract  testified  to  and  relied  upon  by  the 
plaintiff  is  contrary  to  public  policy,  and  therefore  void. 

Judgment  affirmed. 

Note. — Since  the  delivery  of  the  above  opinion,  we  have  seen 
Fitch  V.  De  Young,  66  Cal.  339,  5  Pac.  364,  where  it  was  held, 
upon  views  similar  to  those  expressed  in  concluding  the  opin- 
ion, that  an  article  charging  a  publisher  with  selling  the  sup- 
port and  advocacy  of  his  paper  for  money,  is  libelous. — L.  M. 


WHAT  CONTRACTS  WITH  NEWSPAPERS  ARE  AGAINST  PUB- 
LIC POLICY  AND   THEREFORE   VOID. 
I.    In  General. 

n.    Contracts  for  Sale  of  Support  and  Influence  of  Newspaper. 
m.    Contracts  of  Indemnity  for  Libel. 

rV".    Contracts  Affecting  Competition  for  or  Procurement  of  Public 
Printing. 

V.    Contracts  in  Restraint  of  Trade. 

a^     Sale  of  Newspaper  and  Goodwill  of  Business. 
b.    Contracts  with  News  Agencies. 

VI.  Contracts  for  Advertisements  in  Sunday  Papers. 
I.  In  General, 
In  view  of  the  enormous  progress  of  newspaper  publication  in  re- 
cent years,  and  of  the  extent  of  the  influence  over  public  matters  ex- 
ercised by  the  newspaper  press,  it  is  remarkable  to  what  a  small  ex- 
tent considerations  of  public  policy  have  been  invoked  or  applied  in 
determining  the  validity  of  contracts  to  which  the  owners  or  proprie- 
tors of  newspapers  are  parties.  The  rules  of  public  policy  applicable 
to  other  contracts  are  applicable  to  contracts  of  the  kind  mentioned, 
and  are  applied  no  more  and  no  less  stringently  where  the  contract 
is  with  the  owner  or  publisher  of  a  newspaper  than  where  no  such 
consideration  is  present. 

XL    Contracts  for  Sale  of  Support  and  Influence  of  Newspaper. 

In  the  principal  case  (Livingston  v.  Page,  74  Vt.  356,  ante,  p.  901, 
52  Atl.  965)  the  contract  sued  upon  was  one  in  which  the  plaintiff, 
the  publisher  of  a  Democratic  newspaper,  sold  the  supjwrt  of  his  pa- 
per to  the  defendant,  a  candidate  for  nomination  to  Congress  by  a 
Republican  convention.  The  court  very  properly  held  that  such  a 
contract  was  contrary  to  sound  public  policy  and  void.  But  the  hold- 
ing is  not  dependent  upon  the  fact  that  the  policy  of  a  newspaper  is 
involved.  The  nature  of  the  cases  relied  upon  and  the  tone  of  the 
opinion  show  that  the  contract  was  held  void  because  it  was  a  con- 
tract under  which,  for  a  pecuniary  compensation,  one  agreed  to  influ- 
ence voters  in  a  matter  of  public  interest— the  choice  of  delegates  to 
a   nominating    convention.     The   circumstance    that   the   support    ana 
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influence  sold  was  that  of  "a  public  educator,"  as  counsel  for  the 
defendant  characterized  it,  was  referred  to  only  to  show  that  that 
made  it  none  "the  less  obnoxious."  "It  is  not  claimed  in  argument, 
and  no  ground  occurs  to  us  upon  which  it  could  be  claimed,  that  this 
contract  was  less  obnoxious  to  the  law  because  the  purchased  influ- 
ence was  to  be  exerted  through  the  columns  of  the  plaintiff's  paper." 
It  is  true  that  the  court  proceeds  to  say  that  patronage  and  influence 
given  to  a  paper  by  the  public  are  dependent  upon  the  understanding 
that  it  presents  the  views  of  its  management  consistent  with  dome 
settled  policy,  and  that ' '  as  long  as  the  editorial  column  is  relied  upon 
a.s  a  public  teacher  and  adviser,  there  can  be  no  more  dangerous  de- 
ception than  that  resulting  from  the  secret  purchase  of  its  favor," 
But  this  language  is  evidently  intended  merely  to  show  the  extent 
■of  the  influence  wielded  by  the  plaintiff,  and  which  he  attempted  to 
sell,  rather  than  as  a  basis  upon  which  to  predicate  any  rule  of  public 
policy  which  applies  solely  to  newspapers  and  their  owners,  or  to 
them  any  more  stringently  than  to  other  persons. 

In  Gode  v.  Eobinson  Consol.  M.  Co.  (N.  Y.  Daily  Reg.),  Nov.  15, 
1882,  it  was  held  that  a  contract  by  which  the  editor  of  a  newspaper 
agrees  to  insert  an  advertisement,  and  also  a  notice  of  the  subject 
matter  of  it  in  the  editorial  department  of  his  paper,  is  legal.  While 
the  original  report  of  the  case  is  not  accessible  to  us,  the  distinction 
between  it  and  the  principal  case  is  obvious,  and  bears  out  the  state- 
ment afready  nmde  that  contracts  affecting  newspapers  are  void  as 
against  public  policy  only  when  they  would  be  void  even  did  they 
not  affect  a  newspaper.  In  the  New  York  case  the  sale  (if  there 
was  such)  of  the  editorial  policy  of  the  paper  was  with  reference  to 
a  matter  in  which  the  public  had  no  direct  interest,  and  the  fact 
that  the  support  of  a  newspaper  had  been  bartered  did  not  in  itself 
make  the  contract  of  barter  illegal-  In  the  principal  case  (Living- 
ston V.  Page,  74  Vt.  356,  ante,  p.  901,  52  Atl.  965),  the  contract  was 
void,  not  because  it  was  a  contract  for  the  sale  of  the  editorial  pol- 
icy of  a  newspaper,  but  because  it  was  a  sale  of  personal  influence  in 
a  matter  with  reference  to  which  public  interest  demanded  the  free 
judgment  of  voters. 

In  a  note  to  the  principal  case,  Munson,  J.,  who  wrote  the  opinion, 
refers  to  Fitch  v.  De  Young,  66  Cal.  339,  5  Pac.  364,  where  he  says 
it  was  held  '  *  upon  views  similar  to  those  expressed  in  concluding  the 
opinion,  that  an  article  charging  a  publisher  with  selling  the  support 
and  advocacy  of  his  paper  for  money,  is  libelous."  In  the  case  re- 
ferred to  the  libel  complained  of  was  that  the  plaintiff,  the  proprie- 
tor of  a  newspaper,  had  been  charged  by  the  defendant,  the  proprie- 
tor of  another  paper,  with  being  a  party  to  a  secret  conclave  in  which 
he  (the  plaintiff)  sold  the  support  and  advocacy  of  the  former  news- 
paper to  certain  corporations  for  a  large  sum  of  money.  Myrick,  J., 
in  delivering  the  opinion  of  the  court  as  to  whether  such  a  charge  is 
libelous,  comments  at  some  length  on  the  relations  between  an  edi- 
tor and  the  public,  on  the  duty  of  the  former  to  give,  and  on  the 
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right  of  the  latter  to  expect,  sincere  expression  to  convictions  in 
line  with  the  geneiral  course  of  the  paper's  editorial  policy.  "A 
newspaper,  as  to  its  editorials,  is,  in  the  main,  read  because  its  read- 
ers are  in  accord  with  its  general  sentiments,  and  desire  to  be  able 
to  place  confidence  in  its  general  course.  They  have  a  right  to  pte- 
mime  that  if  a  radical  change  occur,  the  change  will  be  from  convic- 
tion, and  that  fair  dealing  will  suggest  that  due  notice  thereof  be 
givem,  to  the  end  that  they  may,  if  they  choose,  cease  to  remain  such. 
If  readers  of  newspapers  are  nt  all  honest  in  their  own  sentiments, 
proprietors  of  newspapers  owe  them  the  duty  of  being  sincere,"  and 
the  court  concludes:  "We  cannot  say  that  it  would  not  expose  the 
proprietors  of  a  newspaper  to  hatred,  contempt,  ridicule,  or  obloquy 
of  its  readers,  or  would  not  injure  them  in  their  occupation,  to  accuse 
them  of  acts  having  a  tendency  to  le«(sen  the  confidence  of  its  read- 
ers, or  to  lessen  the  number  of  its  patrons.  On  the  contrary,  we 
think  it  would  have  that  effect."  Similarly,  it  was  held  in  Hart  v. 
Townsend,  67  How.  Pr.  88,  that  to  write  of  a  newspaper  called 
"Truth"  that  "The  newspaper  'Truth'  is  alleged  to  have  been  start- 
ed for  purposes  of  plunder,"  is  defamatory  and  libelous,  and  ^he 
publisher  may  recover  therefor. 

These  cases  simply  hold  that  to  charge  the  publisher  of  a  news- 
paper with  insincerity  or  the  sale  of  his  influence  is  libelous,  and  are 
undoubtedly  correct.  The  proprietor  of  a  newspaper  is  under  a  moral 
duty  to  make  his  paper  express  his  own  convictions  and  reflect  an  hon- 
est and  consistent  editorial  policy.  To  charge  him  with  failure  to  do 
this,  and  with  having  sold  his  influence  for  money,  plainly  exposed 
him  to  "hatred,  contempt,  ridicule  and  obloquy,"  and  injures  him  in 
his  occupation.  But  it  does  not  follow  that  he  is  under  a  legal  duty 
to  be  absolutely  sincere  in  his  editorial  policy,  or  that  in  a  matter 
which  does  not  affect  the  public  interest  directly  he  may  not  sell 
his  influence.  And  unless  the  contract  in  its  ends  and  aims  is  vio- 
lative of  some  rule  of  public  policy,  it  will  not  be  void  simply  be- 
cause it  involves  the  sale  of  the  support  of  a  newspaper  or  hampers 
the  free  expression  of  his  honest  opinion  by  the  editor. 

Jones  V.  Williams,  139  Mo.  1,  61  Am.  St.  Kep.  436,  39  S.  W.  486, 
40  S.  W.  353,  although  it  involves  considerations  of  public  policy  iu  re- 
spect to  a  contract  with  the  owner  of  a  newspaper,  presents  really  a 
question  of  corporation  law,  but  will  be  here  noted.  In  that  case  it  is 
held  that  a  contract  by  which  a  stockholder  controlling  almost  all  of 
the  shares  of  a  corporation  publishing  a  newspaper,  contracts  with  a 
third  person  for  the  sale  of  a  number  of  shares  to  the  latter,  and  that 
he  will  secure  his  election  as  director  and  presid«5nt  and  his  appoint- 
ment as  editor  and  manager  for  five  years,  was  not  void  as  against 
public  policy  where  all  the  stockholders  acquiesced  therein.  The  only 
objection  on  the  ground  of  public  policy  was  that  the  contract  coupled 
with  a  sale  of  corporate  stock  an  agreen.ent  by  the  selling  stockholder 
io  secure  the  vendee  a  position  as  oflicer  and  employ6  of  the  corpora- 
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tion,  and  would  thus  possibly  require  action  by  the  stockholder  incon- 
sistent with  the  duty  he  owned  the  company  and  other  stockholders.. 
The  court  held,  however,  that  the  unanimous  assent  to  the  contract 
of  the  other  stockholders  obviated  this  objection. 

m.  Contracts  of  Indemnity  for  Libel. 
While,  as  we  have  seen,  the  mere  fact  that  a  contract  affects  » 
newspaper  does  not  make  or  emphasize  any  rule  of  public  policy,  and 
a  contract  with  a  newspaper  will  be  void  as  against  public  policy 
only  when  the  same  result  would  follow  were  no  newspaper  involved^ 
the  converse  is  equally  true.  A  contract  which  would  ordinarily  be- 
held violative  of  sound  public  policy  will  not  be  upheld  simply  be- 
cause one  of  the  parties  thereto  is  the  owner  of  a  newspaper.  A 
contract  to  indemnify  a  publisher  of  a  newspaper  for  the  conse- 
quences of  a  libel  is  void.  The  rule  resting  on  considerations  of 
public  policy,  and  to  the  effect  that  there  can  be  no  contribution  or 
indemnity  as  between  wrongdoers,  is  well  established.  And  where 
therefore,  one  party  induces  a  newspaper  proprietor  to  publish  a 
libel,  a  contract  of  indemnity  between  them,  whether  made  prior  to 
or  after  the  beginning  of  an  action  for  libel,  is  contrary  to  public 
policy  and  void.  "The  law  will  not  interfere  in  aid  of  either.  It 
will  not  inquire  which  of  the  two  are  most  in  the  wrong,  with  a 
view  of  adjusting  the  equities  between  them,  but  regarding  both 
as  having  been  understandingly  engaged  in  a  violation  of  the  law, 
it  will  leave  them  as  it  finds  them  to  adjust  their  differences  between 
themselves  as  best  they  may":  Atkins  v.  Johnson,  43  Vt.  78,  5  Am. 
Eep.  260.  To  the  same  effect  see  Arnold  v.  Clifford,  2  Sum.  238, 
Fed.  Cas.  No.  555;  Shackell  v.  Eosier,  2  Bing.  N.  C.  634,  29  Eng.  Com. 
L.  438.  On  the  same  principle,  the  proprietor  of  a  newspaper  can- 
not recover  of  his  editor  the  damages  he  has  suffered  as  a  result  of 
an  action  against  him  for  a  libel  inserted  in  his  paper  by  his  editor 
without  the  proprietor's  knowledge  or  consent:  Colburn  v.  Patmore, 

1  Cromp.  M.  &  E.  73. 

"The  liberty  of  the  press"  does  not  change  this  rule.  "The  lib- 
erty of  the  press  does  not  include  the  right  to  publish  libels.  Much 
less  does  it  include  the  right  to  be  indemnified  against  the  just  legal 
consequences  of  such  publications":  Story,  J.,  in  Arnold  v.  Clifford, 

2  Sum.  238,  Fed.  Cas.  No.  555,  To  the  same  effect  see  Atkins  v» 
Johnson,  43  Vt.  78,  5  Am.  Eep.  260. 

ZV.    Contracts  Affecting  Competition  for  or  Procurement  of  Public 

Printing. 

Where  a  statute  requires  certain  public  officers  to  designate  each 
year  the  newspapers  in  each  county  in  which  the  laws  of  the  state 
are  to  be  published,  the  selection  to  be  carried  out  on  such  a  basis 
that  the  papers  selected  shall  be  those  having  the  largest  circula- 
tion, the  number  of  the  newspapers  to  be  equal  to  the  number  of 
representatives  in  the  legislature  from  each  county  and  to  be  divided 
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equally  among  the  papers  of  the  two  leading  political  parties,  the 
policy  of  the  law  requires  the  selection  of  the  papers  by  the  offi- 
•cers  named  and  "having  reference  also  to  such  of  them  as  have 
the  largest  circulation."  Accordingly,  if  the  proprietors  of  two 
•of  the  newspapers  in  a  county,  belonging  to  the  two  leading  political 
parties,  agree  not  to  compete  for  such  business,  but  to  divide  the 
net  proceeds  of  any  such  printing  as  may  be  given  to  either  paper, 
the  contract  violates  the  policy  of  the  statute  and  is  void.  "The 
<;ontract  in  question  ....  on  its  face  assumes  control  of  the  dispo- 
sition of  the  selection  to  publish  the  laws This  contract  was 

substituted  in  the  place  of  the  statute,  and,  so  far  as  the  statute  is 
to  be  considered  and  interpreted,  the  statute  no  longer  had  any  ef- 
fect  No  grosser  form  of  a  contract  in  contravention  of  the 

provisions  and  policy  of  the  statute  could  be  demonstrated":  Brooks 
V.  Cooper,  50  N.  J.  Eq.  761,  35  Am.  St.  Eep.  793,  26  Atl.  978.  And 
where  the  manager  of  a  newspaper  gives  a  commission  to  one  who 
brings  him  public  ad-vertising,  under  circumstances  such  as  to  give 
the  manager  notice  that  the  public  officers  were  making  private 
profit  out  of  such  advertising,  where  the  price  paid  was  excessive 
to  the  extent  of  the  commissions,  the  state  can  recover  from  the 
principals  of  the  manager  the  amount  of  such  commissions:  Com- 
monwealth V.  Press  Co.,  156  Pa.  St.  516,  26  Atl.  1035. 

Where,  however,  the  price  to  be  paid  for  the  printing  is  fixed  by 
law,  and  the  selection  of  the  paper  in  which  it  is  to  be  printed  is 
to  be  selected  by  an  officer  who  has  the  power  to  designate  any  paper 
of  general  circulation,  a  contract  by  which  a  vendee  under  an  execu- 
tory contract  of  sale  agreed  to  procure  such  printing  for  his  vendor 
is  not  void  as  against  public  policy,  where  no  improper  means  were 
contemplated  or  employed:  Brady  v.  Yost,  6  Idaho,  273,  55  Pae.  542. 

V.  Contracts  in  Restraint  of  Trade, 
a.  Sale  of  Newspaper  and  Goodwill  of  Business.— Whether  a  con- 
tract by  a  newspaper  man,  who  disposes  of  his  business,  that  he  will 
not  engage  in  the  publication  of  a  paper  within  a  certain  time  op 
in  a  certain  territory  is  valid  or  not  depends  upon  the  same  consid- 
erations as  determine  the  validity  of  contracts  in  restraint  of  trade 
generally.  An  editor  or  proprietor-  of  a  newspaper  has  an  asset 
in  the  goodwill  of  his  business  and  the  patronage  which  his  per- 
sonal or  literary  qualities  have  given  to  his  paper.  "Where  an 
«ditor,  by  reason  of  his  style,  his  power,  his  pathos,  his  humor,  his 
learning,  or  any  gift  or  attainment,  attracts  subscribers  solely  by 
such  personal  qualities,  he  imparts  a  peculiar  value  to  the  goodwill 
and  property  of  a  newspaper  which  goes  with  him,  to  its  injury  when 
he  leaves  it  and  lends  the  talent  and  accomplishments  that  have 
given  it  patronage  and  popularity  to  a  rival  Journal  in   the  same 

vicinity But   it  is  not  like   other   property    which , ordinarily 

passes  by  delivery  or  assignment  to  the  purchaser.  Neither  an  edi- 
tor, a  lawyer  or  a  physician  can  transfer  to  another  his  style,  his 
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learning,  or  his  manners.  Either,  however,  can  add  to  the  chances 
of  success  and  profit  of  another  who  embarks  in  the  same  business  in 
the  same  field  by  withdrawing  as  a  competitor.  So  that  the  one 
sells  and  the  other  buys  something  valuable,  and  the  policy  of  the 
law  limits  the  right  to  enter  into  such  contracts  of  sale  only  to  the 
extent  that  they  are  held  to  injure  the  public  by  restraining  trade": 
Cowan  V.  Fairbrother,  118  N.  C.  406,  54  Am.  iSt.  Kep.  733,  24  S.  ti, 
212. 

No  arbitrary  limits  as  to  what  is  a  "reasonable  restraint  of 
trade"  can  be  laid  down.  The  reasonableness  of  the  restraint  de- 
pends upon  the  extent  of  the  business  and  the  extent  of  territory 
in  which  as  a  consequence  competition  by  the  vendor  would  affect 
the  interests  of  the  vendee.  The  restraint  permissible  is  as  great 
as  the  protection  necessary,  and  may  embrace  in  the  case  of  a  news- 
paper an  entire  State:  Cowan  v.  Fairbrother,  118  N.  C.  406,  54  Am. 
St.  Kep.  733,  24  S.  E.  212.  Nor  in  order  that  a  contract  by  a  news- 
paper man  to  abstain  from  carrying  on  the  publication  of  a  paper 
within  a  certain  area  be  valid  is  it  necessary  that  the  printing  plant 
of  the  paper  be  sold.  It  ia  enough  if  the  agreement  to  refrain  from 
competition  is  an  incident  of  the  sale  of  goodwill  of  the  business 
and  this  "goodwill"  may  be  sold  by  a  mere  agreement  to  discon- 
tinue publication:  Mapes  v.  Metcalf,  10  N.  Dak.  601,  88  N.  W.  713. 

An  agreement  to  abstain  from  publishing  a  paper  when  reasonable 
and  otherwise  valid  is  not  rendered  void  by  a  constitutional  pro- 
vision which  guarantees  the  freedom  of  the  press.  "In  its  broad- 
est sense,  freedom  of  the  press  includes  not  only  exemption  from 
censorship,  but  security  against  laws  enacted  by  tne  legislative  de- 
partment of  the  government,  or  measures  resorted  to  by  either  of 
the  other   branches  for  the  purpose    of    stifling    just    criticism    or 

muzzling    public    opinion    [citing    authorities] It    has    never 

been  held  anywhere  that  these  provisions  could  be  made  engines  of 
oppression  by  construing  them  as  restrictions  upon  the  right  to  sell 
anything  of  value  that  is  the  creature  of  one's  brain,  provided  so- 
ciety would  not  be  made  to  suffer  by  the  transaction":  Cowan  v. 
Fairbrother,  118  N.  C.  406,  54  Am.  St.  Rep.  733,  24  S.  B.  212. 

b.  Contracts  with  News  Agencies.— In  the  note  to  Harding  v, 
American  Glucose  Co.,  74  Am.  St.  E-ep.  235-273,  on  what  constitute 
unlawful  trusts,  the  legality  of  the  Associated  Press  and  other  com- 
binations relating  to  the  publication  of  news  is  considered  at  pages 
262-264.  These  associations  are  agencies  for  the  collection  of  the 
news  of  the  day  and  furnishing  it  to  such  newspapers,  etc.,  as  may 
be  members  of  the  association.  In  the  now  famous  case  of  Inter- 
Ocean  Pub.  Co.  v.  Associated  Press,  184  111.  438,  75  Am.  St.  Bep.  184,. 
56  N.  E.  822  (reversing  83  111.  App.  377),  it  was  held  that  the  Asso- 
ciated Press,  having  power  in  its  charter  to  establish,  etc.,  telephone 
and  telegraph  lines,  although  organized  and  managed  solely  for  the 
purpose  of  gathering  news  for  sale  and  publication,  was  engaged  ia 
a.  bmti-nogg  to  'wh.i'^h  a  uuldJc  intaroat  sLtl£u>.ba.«i,  and  tiia±  a.  nrovi&uiD 
^  cne  oy-iaws  or  sucH  an  associauou  mai  any  mcmoer  receiving  nvws 
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from  it  may  be  suspended  for  procuring  news  from  any  other  source 
was  held  unreasonable  and  void,  and  an  injunction  was  issued  to  re- 
strain the  imposition  of  the  penalty.  The  grounds  of  the  decision  are 
that  the  by-law  of  the  corporation  and  its  contract  with  its  "mem- 
bers" tended  to  create  a  monopoly,  and  to  restrict  competition;  and 
that  such  a  by-law  was  beyond  its  power  to  make,  and  was  unreason- 
able and  void. 

In  other  states,  however,  the  rule  has  been  otherwise  declared. 
Such  a  contract  and  by-law  have  been  held  reasonable  and  valid,  and 
the  doctrine  that  the  business  of  gathering  news  is  one  affected  with 
a  public  interest  or  publici  juris  is  denied.  This  latter  question  is 
discussed  at  great  length  and  with  much  learning  by  ISherwaod,  J.,  in 
State  ex  rel.  Star  Pub.  Co.  v.  Associated  Press,  159  Mo.  410,  81  Am. 
St.  Rep.  368,  60  S.  W.  91,  in  which  the  court  refused  to  compel  the 
Associated  Press  to  enter  into  a  contract  to  furnish  a  certain  news- 
paper with  news  service  on  the  same  terma  as  it  was  supplied  to  other 
papers.  (See,  also.  Iron  Age  Pub.  Co.  v.  Western  Union  Tel.  Co., 
83  Ala.  498,  3  Am.  St.  Kep.  758,  3  South.  449,  in  which  the  court  re- 
fuses to  compel  specific  performance  by  the  Associated  Press  of  its 
contract  for  furnishing  exclusive  news  service  to  the  complainaut,  on 
the  ground  (inter  alia)  that  it  would  compel  the  court  to  superintend 
the  continuous  performance  of  services  requiring  special  skill,  judg- 
ment and  discretion.) 

In  Matthews  v.  Associated  Press,  136  N.  Y.  333,  32  Am.  St.  Kep. 
741,  32  N.  E.  981,  affixming  15  N.  Y.  Supp.  887,  61  Hun,  199,  the 
court  refused  to  restrain  the  defendant  from  imposing  the  penalty  of 
suspension  in  accordance  with  its  by-laws  and  contracts  where  the 
plaintiff  had,  in  violation  of  such  by-law,  received  news  from  other 
sources.  The  by-law  was  held  valid  and  enforceable.  It  was  not, 
said  the  court,  an  unreasonable  restraint  upon  trade,  nor  did  it  affect 
the  liberty  of  the  press.  Certainly,  a  third  person  has  no  right  to 
restrain  the  suspension  of  one  of  its  members  by  the  association  lor 
receiving  news  from  sources  other  than  the  association:  Dunlap's  Ca- 
ble News  Co.  v.  Stone,  60  Hun,  583,  15  N.  Y.  Supp.  2.  And  in  an 
English  case.  Exchange  Tel.  Co.,  Ltd.,  v.  Central  News,  Ltd.  (1S97), 
2  Ch.  48,  the  news  agency  itself  secured  an  injunction  against  one  ot 
its  members  communicating  news  received  from  it  to  third  parties 
in  violation  of  his  contract,  and  also  restrained  such  third  party  from 
inducing  the  member  to  break  his  contract  by  supplying  such  infor- 
mation. 

See,  as  to  discrimination  by  a  telegraph  company  in  the  rates 
charged  various  newspapers  for  news  service,  Western  Union  Tel, 
Co.  V.  Call  Pub.  Co.,  44  Neb.  326,  48  Am.  St.  Kep.  729,  62  N.  W.  SOU. 

VI.     Contracts  for  Advertisements  in  Sunday  Papers. 
In  Sheffield  v.  Balmer,  52  Mo.  474,  the  defendant  contracted  for  an 
advertisement  in  the  Sunday  edition  of  plaintiff's  paper,  and  then 
sought  to  escape  liability  on  the  ground  that  it  was  in  violation  of 


512  American  State  Eeports,  Vol.  93.     [Vermont, 

fKe  law  against  labor.  It  appeared  that 'all  the  work  on  the  paper 
was  done  on  week  days,  although  the  paper  was  sold  on  Sunday.  The 
court  held  that  since  the  contract  could  be  legally  performed  without 
any  work  being  done  on  Sunday,  the  contract  would  be  sustained. 

In  Smith  v.  Wilcox,  24  N.  Y.  353,  82  Am.  Dec.  302,  on  very  similar 
facta  and  statutes,  the  opposite  conclusion  is  reached,  the  court 
holding  that  the  contract  must  have  assumed  that  the  service  would 
he  performed  in  the  usual  way,  and  that  the  paper  would  therefore 
be  sold  on  Sunday.  See,  also,  Smith  v.  Wilcox,  19  Barb.  581,  25  Barb. 
341.  The  view  of  the  New  York  cases  seems  a  reasonable  one,  but 
the  rule  in  that  sitate  was  changed  by  a  statute  passed  April  25, 
1871  (2  N.  Y.  Laws  1871,  c.  702)  to  the  effect  that  "all  contracts  or 
agreements  of  any  nature  made  with  the  publishers  or  proprietors  of 
any  paper  dated,  published  or  issued  on  the  first  day  of  the  week 
«hall  be  as  valid,  legal  and  binding,  as  contracts  made  with  news- 
papers dated  and  published  on  any  other  day  of  the  week." 


OOOK  V.  HOWLAND. 

[74  Vt.  393,  52  Atl.  973.] 
COBPOBATIONS,  Foreign,  Sight  of  to  do  Business  Within  tho 
State. — A  foreign  corporation  may  be  permitted  to  do  business  in  this 
state,  or  may  be  entirely  excluded  therefrom.  If  such  permit  is 
granted,  it  may  be  under  such  conditions  and  regulations  as  the  state 
chooses  to  impose,  provided  matters  of  a  federal  nature  a.re  not  af- 
fected thereby,     (pp.  913,  914.) 

CONSTITUTIONAL  LAW— Nonresident  Agents— Eight  to  Ex- 
clude from  Doing  Business  for  Foreign  Corporations. — A  state  may 
deny  to  a  foreign  corporation  the  right  to  do  business  therein  except 
by  licensed  resident  agents,  and  may  hence  refuse  to  issue  a  license 
except  to  a  resident,     (p.  914.) 

Haniilton  S.  Peck,  for  the  petitioner. 

Dillingham,  Huse  &  Howland,  for  the  respondents. 

805  WATSON,  J.  Vermont  Statutes  provide:  "Sec.  4181. 
A  foreign  insurance  company  shall  not  transact  insurance  busi- 
ness in  this  state,  unless  it  first  obtains  license  of  the  insurance 
commissioners,  authorizing  the  company  so  to  do.  Before  re- 
ceiving such  license,  the  company  shall  file  with  the  Secretary, 
of  State  a  certified  copy  of  its  charter  and  by-laws,  and  a  state- 
ment, under  oath,  of  its  president  and  secretary,  showing  its 
financial  condition  and  standing,  in  accordance  with  blanks 
furnished  by  him.  Sec  4182,  If  the  commissioners  are  satis- 
fied with  such  copies  and  statements  and  that  the  company  has 
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complied  with  the  proviwons  of  this  title,  they  shall  grant  m 
license  authorizing  it  to  do  inpurance  business  by  lawfully  con- 

iBtituted  and  licensed  resident  agents  only Sec.  4193.  No 

person  shall  act  as  agent  of  a  foreign  insurance  company,  until 
he  has  filed  with  the  Secretary  of  State  a  certificate  from  the 
company  or  its  general  agent,  authorizing  him  to  act  as  such 
agent,  and  obtains  a  license  from  the  commissioners.  Upon 
filing  the  certificate,  the  commissioners  shall  issue  a  license  to 
such  person  to  act  as  an  insurance  agent  in  this  state;  pro- 
vided, the  company  for  which  such  person  acts  is  authorized 
to  do  insurance  business  in  this  state." 

The  United  States  Life  Insurance  Company  is  an  insurance 
corporation  of  the  state  of  New  York,  and  the  petitioner  is  one 
of  its  duly  authorized  agents  to  transact  such  business  in  that 
etate.  The  company  has  complied  with  the  provisions  of  sec- 
tion 4181,  and  it  has  been  licensed  by  the  insurance  commis- 
sioners *®*  to  carry  on  its  business  in  this  state  by  lawfully  con- 
stituted and  licensed  resident  agents  only,  subject  to  the  laws 
of  the  state,  from  the  first  clay  of  April,  1902,  \o  the  first  day 
of  April,  1903 ;  and  it  has  been  and  now  is  transacting  business 
under  said  license.  The  company  constituted  the  petitioner, 
&  resident  and  citizen  of  the  state  of  New  York,  one  of  its 
agents,  and  requested  the  commissioners  to  issue  a  license  to 
him  authorizing  him  under  the  laws  of  this  state,  as  agent  for 
the  company,  and  in  its  name  and  behalf  here  to  transact  busi- 
ness of  life  insurance,  so  far  as  he  may  be  authorized  by  the 
company;  and  the  petitioner  in  his  own  behalf  made  a  like  re- 
quest of  the  commissioners.  The  commissioners  refused,  and 
still  refuse,  thus  to  license  the  petitioner,  for  the  reason  that 
he  is  not  a  resident  of  this  state. 

The  petitioner  alleges  and  contends  that  so  much  of  section 
4182  as  provides  that  a  license  issued  to  a  foreign  insurance 
corporation  shall  limit  it  in  doing  business  to  "lawfully  con- 
Ftituted  and  licensed  resident  agents,'*  is  void,  in  that  it  in- 
vades the  rights  and  privileges  guaranteed  in  section  2  of  article 
4  of  the  federal  constitution,  and  in  section  1  of  the  fourteenth 
amendment,  by  which  the  citizens  of  each  state  are  entitled  to 
all  privileges  and  immunities  of  citizens  of  the  several  states. 

A  corporation  has  legal  existence  only  in  the  state  of  its 
creation.  It  may  be  permitted  to  do  business  in  another 
sovereignty  or  it  may  be  entirely  excluded  therefrom.  The 
question  whether  such  permission  shall  be  given  rests  wholly 
with  the  state  which  the  corporation  seeks  to  enter  for  that 

Am.    St.    Rep..   Vol.   93  — .')8 
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purpose;  and  if  peiinission  is  granted  it  may  be  under  such 
conditions  and  regulations  as  the  state  shall  impose,  providing 
matters  of  a  federal  nature  are  not  affected  thereby,  without 
invading  the  rights  and  privileges  guaranteed  by  the  provisions 
of  the  constitution  above  referred  to;  for  it  is  settled  beyond 
"^^"^  question  that  a  corporation  is  not  a  citizen  within  the 
meaning  thereof:  Paul  v.  Virginia,  8  Wall.  168;  Hooper  v. 
California,  155  U.  S.  648,  15  Sup.  Ct.  Eep.  207;  Waters-Pierce 
Oil  Co.  V.  Texas,  177  U.  S.  28,  20  Sup.  Ct.  Rep.  518. 

But  it  is  urged  by  the  petitioner  that  the  United  States  Life 
Insurance  Company  has  received  its  license  to  do  business  in 
this  jurisdiction;  that  the  petitioner  is  seeking  relief  in  his 
personal  capacity  alone;  and  that  a  refusal  to  grant  him  a  li- 
cense as  requested  because  he  is  not  a  resident  of  this  state, 
when  the  law  provides  for  issuing  such  license  to  a  resident,  is 
an  abridgment  of  his  rights  and  privileges  as  a  citizen  of  one 
of  the  states  within  the  inhibition  of  the  constitution. 

As  has  already  been  seen,  the  condition  whereby  the  cor- 
poration is  liaensed  to  conduct  business  by  resident  agents 
only,  is  valid  and  binding  on  the  company  in  its  corporate  entity. 
It  cannot  be  less  so  as  to  the  agents  of  the  company:  People 
V.  Formosa,  131  N.  Y.  478,  27  Am.  St.  Rep.  612,  30  N.  E.  492. 

To  license  an  agent  who  is  a  resident  of  another  state  to 
conduct  the  business  of  a  foreign  insurance  corporation  in  this 
state  would  be  to  give  him  a  right  to  manage  the  business  of 
his  agency  in  a  way  prohibited  to  his  principal — a  position 
incompatible  with  the  governing  principles  of  the  law  of 
agency. 

Such  a  license  to  a  nonresident  agent  would  render  in- 
effective the  condition  in  the  license  to  the  company  requiring 
it  to  do  its  business  by  resident  agents. 

In  Hooper  v.  California,  155  U.  S.  648,  15  Sup.  Ct.  Rep. 
207,  before  cited,  the  plaintiff  in  error  was  adjudged  guilty  in 
the  state  court  of  the  misdemeanor  of  procuring  for  a  resident 
of  the  state  of  California  insurance  from  a  foreign  company 
which  had  not  complied  with  the  laws  of  that  state.  It  was 
contended  that  the  Penal  Code  of  the  state  in  this  behalf  was 
an  infringement  upon  the  interstate  commerce  clause  of  the 
federal  constitution,  and  in  violation  of  ****  the  fourteenth 
amendment  within  the  meaning  of  the  clause  prohibiting 
states  from  making  or  enforcing  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States. 
The  court,  speaking  through  Mr.  Justice  White,  said:  "She 
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[the  state]  has  the  power,  if  she  allows  any  such  companies^ 
to  enter  her  confines,  to  determine  the  conditions  on  which 
the  entry  shall  be  made.  And,  as  a  necessary  consequence  of 
her  possession  of  these  powers,  she  has  the  right  to  enforce 
any  conditions  imposed  by  her  laws  as  preliminary  to  the- 
transaction  of  business  within  her  confines  by  a  foreign  cor- 
poration, whether  the  business  is  to  be  carried  on  through 
officers  or  through  ordinary  agents  of  the  company;  and  she- 
has  also  the  further  right  to  prohibit  a  citizen  from  con- 
tracting within  her  jurisdiction  with  any  foreign  companyT 
which  has  not  acquired  the  privilege  of  engaging  in  business^ 
therein,  either  in  its  own  behalf  or  through  an  agent  em- 
powered to  that  end.  The  power  to  exclude  embraces  the 
power  to  regulate,  to  enact  and  enforce  all  legislation  in  regard 
to  things  done  within  the  territory  of  the  state  which  may  be 
directly  or  incidentally  requisite  in  order  to  render  the  enforce- 
ment of  the  conceded  power  efficacious  to  the  fullest  extent, 
subject  always,  of  course,  to  the  paramount  authority  of  the 
constitution  of  the  United  States."  And  in  Noble  v.  Mitchell, 
164  U.  S.  367,  17  Sup.  Ct.  Eep.  110,  a  case  on  writ  of  error 
to  the  supreme  court  of  Alabama,  the  action  was  to  recover 
of  the  plaintiffs  in  error,  a  firm  of  insurance  agents  in  that 
state,  the  amount  of  a  loss  under  a  policy  of  insurance  procured 
by  them  from  a  foreign  insurance  corporation  not  licensed  to- 
do  business  within  the  state.  By  the  laws  of  that  state  any 
person  acting  as  agent  for  a  foreign  insurance  company  which 
has  not  received  a  license  permitting  it  to  transact  such  business 
therein,  is  liable  personally  to  any  holder  of  a  policy  so  pro- 
cured for  any  loss  covered  by  it.  The  court,  again  speaking 
^***  through  Mr.  Justice  White,  after  referring  to  the  case  of 
Hooper  v.  California,  155  U.  S.  648,  15  Sup.  Ct.  Rep.  207,  as 
showing  the  power  of  a  state  to  determine  and  enforce  the 
conditions  on  which  such  a  company  may  be  permitted  to  come 
within  its  territory  to  transact  the  business  of  insurance,  said: 
"It  inevitably  results  from  this  ruling  that  the  state  of  Ala- 
bama, in  virtue  of  the  power  possessed  by  it  of  excluding  for- 
eign fire  insurance  corporations  from  its  jurisdiction,  could 
lawfully  punish  or  regulate,  by  the  imposition  of  civil  liability,, 
or  otherwise,  the  doing  of  acts  within  the  territory  of  the  stat« 
calculated  to  neutralize  and  make  ineffective  the  statute  which 
prescribes  conditions  upon  which  alone  the  right  existed  in  a 
foreign  insurance  corporation  to  do  business  within  the  state." 
Since  a  state  has  tlie  right  tlius  to  punish  or  regulate  the- 
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doing  of  acts  contrary  to  the  force  of  the  conditions  imposed,  it 
must  follow,  logically,  that  it  may  refuse  to  license  all  such 
agents  to  transact  business  in  the  state  for  such  corporation,  as 
are  not  within  the  purview  of  the  conditions,  without  depriving 
them  of  any  rights  under  the  constitutional  provisions  named. 
Petition  dismissed  with  costs. 


Foreign  Corporations  do  businesa  in  a  state,  not  by  rig-ht,  bnt  by 
comity:  Harding  v.  American  Glucose  Co.,  182  111.  551,  74  Am.  St. 
Rep.  189,  55  N.  E.  577;  State  v.  Schlitz  Brewing  Co.,  104  Tenn.  715, 
78  Am.  St.  Rep.  941,  59  S.  W.  1033.  They  can  do  business  in  a  state 
only  upon  the  conditions  imposed  by  ita  laws:  State  v.  North  Ameri- 
can Land  etc.  Co.,  106  La.  621,  87  Am.  St.  Rep.  309,  31  South.  172; 
Anglo-American  Prov.  Co.  v.  Davis  Prov.  Co.,  169  N.  Y.  506,  88  Am. 
St.  Rep.  608,  62  N.  E.  587.  A  state  may  exclude  them,  and  is  not 
prohibited  from  discriminating  in  the  privileges  it  may  grant  them: 
Scottish  etc.  Ins.  Co.  v.  Herriott,  109  Iowa,  606,  77  Am.  St.  Rep.  548, 
80  N.  W.  665;  Cravens  v.  New  York  Life  Ins.  Co.,  148  Mo.  583,  71 
Am.  St.  Rep.  628,  60  8.  W.  519.  And  it  may,  at  pleasure,  revoke  s 
privilege:  State  v.  Standard  Oil  Co.,  61  Neb.  28,  87  Am.  St.  Repb 
449,  84  N.  W.  413. 


ESTABEOOK   t.    UNION    CASUALTY    AND    SUEETYi 

COMPANY. 

174  Vt.  473,  52  Atl.  1048.] 

INSUBANCE,  Idfe,  Caiauge  to  a  More  Hazardous  Occupation, 
What  is. — On«  who,  being  insured  against  accident  as  proprietor  ot 
a  gristmill,  goes  to  his  father's  farm  to  assist  temporarily  during  the 
latter 's  disability  in  overseeing  the  work  of  haying,  changes  his  em- 
ployment, and,  if  injured,  mnst  be  deemed  to  have  received  his  injury 
while  ia  an  occupation  other  than  that  in  which  he  was  insured,  (p. 
918.) 

Dennett  &  Slack,  for  the  plaintiff. 

Edward  H.  Deavitt,  for  the  defendant. 

*'"'*  MUNSON,  J.  The  plaintiff  was  insured  as  "Proprietor 
of  a  gristmill — supervision  only,"  an  occupation  classed  as 
preferred.  The  policy  provided  that  in  case  of  an  injury  re- 
ceived in  any  occupation  or  exposure  classed  as  more  hazardous 
than  preferred,  the  insured  should  recover  only  such  amount 
as  the  premium  paid  would  have  purchased  at  the  rates  fixed 
for  such  increased  hazard.  Among  the  occupations  classed  as 
more  hazardous  was  that  of  "farmer  and  farm  laborer.*' 
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On  the  eighth  day  of  July,  the  plaintiff  went  to  his  father*8 
farm  in  Danville,  to  assist  temporarily,  during  the  absence  or 
disability  of  his  father,  in  overseeing  the  work  of  haying,  then 
being  carried  on  by  hired  help.  On  the  following  day  a  shower 
came  up,,  and  the  plaintiff  jumped  onto  a  horse-rake,  and 
started  hastily  to  drive  it  under  cover,  and  was  injured  in  so 
doing.  The  case  finds  that  the  work  being  performed  by 
plaintiff  at  the  immediate  time  of  his  injury  was  work  ordin- 
arily performed  by  a  farmer  and  farm  laborer. 

It  is  doubtless  true  that  individual  acta  outside  the  stated 
occupation  do  not  constitute  a  change  of  employment  within 
the  meaning  of  the  provision  above  recited.  Such  a  provision 
may  well  be  construed  to  permit  the  occasional  doing  of  the 
various  acts  of  recreation,  exercise,  accommodation  and  duty 
*'"'*  which  are  recognized  as  proper  incidents  in  the  lives  of 
men  of  all  occupations.  The  merchant  spends  a  day  in  hunt- 
ing; the  agriculturist  acts  as  superintendent  of  police  at  a  fair; 
the  teacher  looks  after  the  workmen  who  are  building  his  bam ; 
the  manufacturer,  visiting  a  relative,  assists  in  loading  hay; 
the  farmer  goes  to  the  rescue  of  a  shipwrecked  crew ;  the  super- 
vising farmer  repairs  a  bridge  upon  his  own  land;  and  these 
things  are  held  not  to  constitute  a  change  of  occupation :  Union 
Mutual  etc.  Assn.  v.  Frohard,  134  111.  228,  23  Am.  St.  Rep. 
664,  25  N.  E.  642;  Travelers'  Preferred  etc.  Assn.  v.  Kolsey, 
46  111.  App.  371;  Stone  v.  United  States  Casualty  Co.,  34  N. 
J.  L.  371 ;  North  American  etc.  Ins.  Co.  v.  Burroughs,  69  Pa. 
St.  43,  8  Am.  Rep.  212 ;  Tncker  v.  Mutual  Benefit  etc.  Ins.  Co., 
50  Hun,  50,  4  N.  Y.  Supp.  505;  National  Ace.  etc.  Soc.  v. 
Taylor,  42  111.  App.  97. 

But  we  think  the  work  in  which  the  plaintiff  was  engaged 
at  the  time  of  his  injury  cannot  be  treated  as  incidental  and  oc- 
casional within  the  meaning  of  these  decisions.  His  was  not 
the  case  of  a  visiting  relative  who  rides  the  horse-rake  or 
throws  on  a  load  of  hay  by  way  of  amusement,  exercise  or  ac- 
commodation. He  went  to  take  his  father's  place  because  of 
his  father's  disability,  and  presumably  would  have  continued 
in  that  place  until  the  haying,  was  done,  if  he  had  remained 
uninjured  and  his  father's  disability  had  continued  so  long. 
The  work  undertaken  was  not  the  doing  of  a  single  act  nor  the 
rendering  of  occasional  assistance.  It  was  the  continuous  per- 
formance of  the  series  of  acts  which  constitute  the  occupation 
of  the  haying  season.  In  thus  taking  his  father's  place,  he  as- 
sumed for  the  time  being  his  father's  occupation,  and  brought 
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liimself  within  the  clause  under  consideration.  It  cannot  rea- 
sonably be  said  that  the  company  assumed  the  hazard  of  this 
work  at  the  premium  charged  for  the  lesser  risk. 

We  reach  this  conclusion  without  considering  the  meaning 
-of  the  term  "exposure,"  or  giving  any  effect  to  it. 

'^^^  Pro  forma  judgment  reversed,  and  judgment  that  de- 
■  fendant  recover  its  costs  after  tender. 


Chnnge  of  Occupation  as  avoiding  an  accident  insurance  policy  is 

•  «on8idered  in  Union  Mut.  Ace.  Aasn.  v.  Frohard,  134  111.  228,  23  Am. 
St.  Rep.  664,  25  N.  E.  642;  Holiday  v.  American  Mut.  Ace.  Assn.,  103 

'Iowa,  178,  64  Am.  St.  Eep.  170,  72  N.  W.  448.  A  condition  against 
any  more  hazardous  occupation  does  not  apply  to  individual  acts,  but 

•  only  to  employments:  Berliner  v.  Travelers'  Ins.  Co.,  121  Cal.  458, 
66  Am.  St.  Rep.  49,  53  Pac.  918.     If  a  person,  while  engaged  as  a 

•  clerk  in  a  city,  takes  out  accident  insurance  as  such,  and  has  his 
home  on  a  farm,  the  fact  that  his  employers  sell  their  business,  and 

"■lie  ceases  to  draw  his  salary,  does  not  thereby  necessarily  make  him 
a  farmer,  so  as  to  limit  his  recovery  under  a  policy  making  farming 
■more  hazardous  than  clerking,  if  he  has  the  farm  work  done  by  em- 
ployes: Johnson  v.  London  etc.  Ace.  Co.,  115  Mich.  86,  69  Am.  St. 
Eep.  549,  72  N.  W.  1116. 
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CONNELLY  v.  WESTEKN  UNION  TELEGRAPH  CO. 

[100  Va.  51,  40  S.  E.  618.] 

TELEGBAPH  CORPORATIONS.— Damages  for  Mental  Suffer- 
Ing  cannot  be  Recovered  in  an  action  against  a  telegraph  corporation 
for  its  delay  in  delivering,  or  its  failure  to  deliver,  a  message  inde- 
pendent of  any  injury  to  person  or  estate,  though  the  corporation  is 
advised  of  the  character  of  the  message,     (pp.   921,  932.) 

TELEaRAPH  CORPORATIONS— Damages  for  Mental  An- 
guish, Whether  Recoverable  Under  Code  Provision  Giving  a  Right 
of  Action  for  the  Violation  of  a  Statute. — Though  one  statute  makes 
it  the  duty  of  a  telegraph  corporation  to  deliver  and  transmit  mea- 
sagea,  and  provides  a  penalty  for  not  delivering  them  as  soon  as 
practicable,  and  another  declares  that  any  person  injured  by  the  vio- 
lation of  a  statute  may  recover  the  damages  he  may  sustain  there- 
from, mental  anguish  cannot  be  recovered  aa  damages  for  the  failure 
to  deliver  a  message  where  there  has  been  no  injury  to  the  person 
or  estate  of  the  plaintiff,     (p.  928.) 

TELEGRAPH  CORPORATIONS— Mental  Anguish— Statute^ 
When  does  not  Create  a  Right  of  Action  for.— A  statute  providing 
that  telegraph  corporations  shall  be  liable  for  special  damages  occa- 
sioned in  receiving,  transmitting,  or  delivering  dispatches,  and  that 
grief  and  mental  anguish  occasioned  thereby  may  be  considered  by 
the  jury  in  determining  the  quantum  of  damages,  does  not  confer  any 
right  to  recover  for  mental  suffering  or  anguish  where  the  right  does 
not  otherwise  exist.  The  whole  statute  i«  substantially  declaratory 
of  the  pre-existing  law.     (p.  928.) 

Hugh  A.  White  and  H.  S.  Eucker,  for  the  plaintiff  in  error. 

George  A.  Fearons,  Stiles  &  HoUaday  and  Scott  &  Staples, 
for  the  defendant  in  error. 

»*  CAEDWELL,  J.  The  plaintiff  in  error  brought  this  ac- 
tion of  trespass  on  the  case  against  the  defendant  in  error,  in 


930  American  State  Reports,  Vol.  93.     [Virginia, 

the  corporation  court  for  the  city  of  Buena  Vista,  claiming  dam- 
ages to  the  amount  of  one  thousand  eight  hundred  dollars  for 
mental  suffering  occasioned  him  by  the  nondelivery  of  a  tele- 
graphic message  announcing  the  death  of  his  father.  The 
declaration  contains  two  counts.  The  first  alleges  a  statutory 
cause  of  action,  and  the  second  alleges  solely  the  violation  of 
a  common-law  duty,  and  a  common-law  remedy.  There  was  a 
demurrer  to  the  declaration,  which  was  sustained,  and  the  ac- 
tion dismissed.  To  this  judgment  a  writ  of  error  was  awarded 
by  one  of  the  judges  of  this  court. 

The  material  facts  alleged  in  the  declaration  are  that  on 
June  11,  1900,  at  Richmond,  Virginia,  a  message  was  delivered 
to  the  defendant  in  error,  a  telegraph  company,  engaged  in  the 
^^  business  of  sending  and  delivering  telegraphic  messages  for 
hire,  directed  to  the  plaintiff  in  error,  at  Buena  Vista,  signed 
"Little  Sisters,"  announcing  the  death  of  the  father  of  plaintiff 
in  error.  This  message  was  to  be  transmitted  to  Buena  Vista ^ 
Virginia,  to  be  delivered  to  plaintiff  in  error,  a  resident  of  that 
place.  It  was  received  by  the  telegraph  company  at  Richmond, 
transmitted  to  Buena  Vista,  and  there  received  by  the  agent  of 
the  company  at  9  :03  A.  M.  of  that  day.  The  message  was  not 
delivered  as  promptly  as  practicable  to  the  sendee,  it  is  alleged, 
and  not  delivered  at  all  until  some  days  thereafter,  when  he, 
hearing  that  a  message  for  him  had  been  received,  called  at  the 
office  of  the  company  and  got  it.  It  is  further  alleged  that  by 
reason  of  the  failure  on  the  part  of  the  telegraph  company  to^ 
deliver  promptly  the  message,  plaintiff  in  error  was  greatly 
troubled  and  damaged,  in  that  he  was  deprived  of  being  present 
at  his  father's  funeral,  and  thereby  suffered  great  grief  and 
mental  anguish. 

It  will  be  observed  that  while  defendant  in  error  is  engaged 
in  the  business  of  sending  messages  "for  hire,"  it  does  not  ap- 
pear that  any  tolls  were  paid  or  tendered  to  the  company  for 
receiving,  transmitting,  or  delivering  the  message.  It  is  set 
out  in  full  in  the  declaration,  and  is  marked  "D.  H.  Charity,"" 
and  was  presumably  a  charity  message.  In  the  view,  however^ 
that  we  take  of  the  case,  this  is  immaterial.  The  question  to 
be  determined,  for  the  first  time  by  this  court,  is,  whether  or 
not  damages  for  mental  suffering  can  be  recovered  in  actions  of 
this  kind,  independent  of  any  injury  to  person  or  estate,  where 
the  telegraph  company  is  advised  of  the  character  of  the  mes- 
sage, and  fails  to  deliver  it  as  soon  as  practicable. 
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Damages  such  as  are  recoverable  at  law  must  not  only  be  the 
proximate  result  of  the  act  complained  of,  but  must  also  be 
capable  of  definite  ascertainment,  or,  to  use  the  language  of 
law-writers  and  the  decided  cases>  must  be  certain,  definite,  and 
not  speculative  in  their  character.  Under  this  rule,  damages 
'^  for  mental  suffering  alone,  as  an  independent  cause  of  ac- 
tion, were  never  allowed  at  common  law.  An  illustration  is  in 
the  case  of  an  action  of  a  father  for  the  seduction  of  his  daughter. 
There  no  action  would  lie  against  the  seducer,  no  matter  how 
aggravated,  nor  how  great  the  mental  anguish,  unless  it  was 
alleged  and  could  be  proven  that  the  father,  by  reason  of  the 
wrongful  act  of  the  defendant,  had  sustained  the  loss  of  the 
services  of  his  child,  and  thus  some  special  damage  shovm. 
When  this  was  shown,  in  aggravation  of  the  damages,  as  a 
punishment  for  the  wrongdoing,  damages  for  mental  suffering 
were  allowed:  Ijce  v.  Hodges,  13  Gratt.  726. 

This  is  also  true  of  an  action  for  slander  and  libel.  No  mat- 
ter how  great  the  mental  suffering,  from  an  insult  or  a  charge  of 
being  guilty  of  degrading  acts  not  amounting  to  a  crime,  such 
&8  being  a  black-leg,  cheat,  etc.,  no  action  would  lie,  unless 
special  damage,  apart  from  the  mental  suffering,  was  shown. 

In  actions  for  assault  and  battery,  false  imprisonment,  and 
kindred  wrongs,  damages  for  mental  suffering  are  allowed  as  a 
punishment,  and  then  only  because  some  actual  damage,  apart 
from  the  mental  suffering,  must  necessarily  be  inferred  from 
the  act  itself. 

In  the  case  of  a  physical  injury,  damages  for  pain  suffered, 
bodily  and  mentally,  are  allowed,  for  the  reason  that  such 
mental  suffering  is  necessarily  a  part  of  the  physical  injury, 
and  inseparable  therefrom:  Kennon  v.  Gilmer,  131  U.  S.  22, 
9  Sup.  Ct.  Eep.  69G;  Norfolk  etc.  Ry.  Co.  v.  Marpole,  97  Va. 
600,  34  S.  E.  462,  and  authorities  cited. 

The  rule  of  the  common  law,  that  damages  for  mental  suffer- 
ing are  not  allowable,  save  as  incidental  to  a  physical  injury,  and 
except  in  that  class  known  as  vindictive  actions,  came  under 
review  in  the  case  of  Allsop  v.  Allsop,  5  Hurl.  &  N.  534.  That 
was  an  action  arising  from  an  illness  caused  by  slanderous 
words,  and  the  court  was  unanimously  of  the  opinion  that  the 
demurrer  to  the  declaration  should  be  sustained.  Bramwell, 
B.,  in  his  opinion,  said:  "The  question  seems  to  me  one  of  «> 
some  difficulty,  because  a  wrong  to  the  female  plaintiff  who  be- 
comes ill,  and  therefore  there  is  damage  alleged  to  be  flowing 
from  the  wrong;  and  I  think  it  did  in  fact  so  flow.     But  I  am 
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struck  by  what  has  been  said  as  to  the  novelty  of  this  declara- 
tion— ^that  no  such  special  damage  ever  was  heard  of  as  a 
ground  of  action.  If  it  w^ere  so,  I  am  at  a  loss  to  see  why 
mental  suffering  should  not  be  likewise.  It  is  often  averted  to 
in  aggravation  of  damages  as  well  as  pain  of  body.  But  if  so, 
all  slanderous  words  would  be  actionable.  Therefore,  unless 
there  is  distinction  between  the  suffering  of  mind  and  the  suf- 
fering of  body,  this  special  damage  does  not  afford  any  ground 
of  action." 

The  question  came  up  again  in  Lynch  v.  Knight,  decided  by 
the  House  of  Lords  in  1861,  9  H.  L.  Cas.  593,  where  the  same 
view  of  the  law  was  taken.  Lord  Brougham  said:  "I  think 
that  Allsop  V.  Allsop,  5  Hurl.  &  N.  534,  was  well  decided,  and 
that  mere  mental  suffering  or  sickness,  supposed  to  be  caused 
by  the  speaking  of  words  not  actionable  in  themselves,  would 
not  be  special  damage  to  support  an  action." 

In  a  concurring  opinion  by  Lord  Wensleydale  this  language 
16  used :  "Mental  pain  or  anxiety  the  law  cannot  value,  and  does 
not  pretend  to  redress,  when  the  unlawful  act  complained  of 
causes  that  alone;  though  where  a  material  damage  occurs,  and 
is  connected  with  it,  it  is  impossible  a  jury,  in  estimating  it, 
should  altogether  overlook  the  feelings  of  the  party  interested." 

It  is  conceded  in  nearly  all  of  the  decided  cases  in  this  coun- 
try and  by  the  text-writers  that  the  general  rule  which  has 
come  down  to  us  from  England  is  that  mental  anguish  and  suf- 
fering resulting  from  mere  negligence,  unaccompanied  with  in- 
juries to  the  person,  cannot  be  made  the  basis  of  an  action  for 
damages. 

To  examine  all  of  the  American  authorities  dealing  with  this 
question  would  protract  this  opinion  to  too  great  a  length,  and 
we  shall  not  attempt  to  do  more  than  to  review  a  few  of  the  *® 
leading  cases  which  are  departures  from  the  common-law  rule, 
as  well  as  some  adhering  to  it. 

In  1861,  the  supreme  court  of  Texas,  in  So  Belle  v.  Western 
Union  Tel.  Co.,  55  Tex.  308,  40  Am.  Eep.  805,  made  the  first 
departure  from  the  common-law  rule,  and  held  that  the  ad- 
dressee of  a  telegraph  message  might  recover  from  the  company 
as  compensatory  damages,  for  mental  suffering  caused  by  its 
failure  to  deliver  promptly  a  message  which  announced  the 
death  of  his  mother,  by  reason  of  which  default  he  failed  to 
attend  her  funeral.  The  cases  cited  by  the  court  in  support  of 
its  ruling  were  Hays  v,  Houston  etc.  K.  R.  Co.,  46  Tex.  279; 
Houston  etc.  K.  R  Co.  v.  Randall,  50  Tex.  261;  and  Phillips 
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V.  Hoyle,  i  Gray,  568.  The  first  of  these  cases  was  an  action 
for  assault  and  battery.  The  second  was  a  case  in  which  a 
serious  and  permanent  personal  injury  had  been  sustained, 
find  the  third  was  a  case  where  the  wrongful  act  charged  was 
the  seduction  of  the  plaintiff's  daughter.  In  all  of  them,  as  a 
matter  of  course,  and  in  accordance  with  generally  admitted 
rules,  damages  for  mental  suffering  were  allowed.  The  main 
reliance,  however,  of  the  Texas  court  was  placed  on  the  follow- 
ing passage  from  the  text  of  Shearman  and  Kedfield  on  Neg- 
ligence, fourth  edition,  section  756 :  "In  case  of  delay  or  total 
failure  of  delivery  of  messages  relating  to  matters  not  connected 
with  business,  such  as  personal  or  domestic  matters,  we  do  not 
think  that  the  company  in  fault  ought  to  escape  with  mere 
rominal  damages  on  acount  of  the  want  of  strict  commercial 
value  in  such  message.  Delay  in  the  announcement  of  a  death, 
an  arrival,  the  straying  and  recovery  of  a  child,  and  the  like, 
may  often  be  productive  of  an  injury  to  the  feelings  which 
cannot  be  estimated  in  money,  but  for  which  a  jury  should  be  at 
liberty  to  award  fair  damages." 

In  Gulf  etc.  Ry.  Co.  v.  Levy,  59  Tex.  563,  46  Am.  Rep.  278, 
the  court  went  counter  to  the  view  taken  in  the  So  Relle  case, 
and  held  that  if  the  plaintiff  is  not  entitled  to  recover  even 
nominal  damages,  as  for  breach  of  contract,  and  has  sustained 
no  injury  to  his  person,  reputation  or  property,  he  can  have  no 
recovery  for  mental  distress  **''  alone.  And  another  case.  Gulf 
etc.  Ry.  Co.  v.  Levy,  59  Tex.  542,  46  Am.  Rep,  269,  appears  to 
hold  that  if  nominal  damages  are  proved,  then  a  recovery  may 
be  had  for  mental  suffering,  but  only  in  cases  where  there  was 
such  gross  negligence  or  wilfulness  as  to  justify  exemplary 
damages.  But  both  of  these  cases  have  been  overruled  in  later 
decisions  of  the  same  court,  particularly  in  the  case  of  Stuart 
V.  Western  Union  Tel.  Co.,  &Q  Tex.  580,  59  Am.  Rep.  623,  18 
S.  W.  351 ;  so  that  the  So  Relle  case  has  been  reinstated  as  the 
law  of  Texas,  and  has  been  followed  in  a  number  of  decisions 
of  the  same  court,  and  by  the  courts  of  a  few  of  the  other  states, 
notably  Chapman  v.  Western  Union  Tel.  Co.,  90  Ky.  2G5,  13  S. 
W.  880;  Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510, 
18  Am.  St.  Rep.  148,  7  South.  419;  Reese  v.  Western  Union 
Tel.  Co.,  123  Ind.  294,  24  N.  E.  163;  Young  v.  Western  Union 
Tel.  Co.,  107  N.  C.  370,  22  Am.  St.  Rep.  883,  11  S.  E.  1044; 
Thompson  v.  Western  Union  Tel.  Co.,  107  N.  C.  449,  12  S.  E. 
427;  Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn.  695,  6 
Am.  St.  Rep.  864,  8  S.  W.  574. 
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The  decisions  in  the  Texas  supreme  court  have  not  been 
themselves  harmonious  and  have  been  criticised,  in  some  in- 
stances, severely  by  law-writers  and  in  the  decided  cases.  In 
fact,  the  earlier  decisions  have  not  escaped  the  criticism  of  the 
same  court  in  later  decisions. 

In  Rowell  v.  Western  Union  Tel.  Co.,  75  Tex.  26,  12  S.  W. 
534,  the  plaintiff  and  his  wife  had  received  information  of  the 
dangerous  illness  of  her  mother.  Subsequently,  a  dispatch  was 
sent  containing  the  information  of  the  mother's  improved  con- 
dition. This  dispatch  the  company  failed  to  deliver.  Suit 
was  brought,  but  recovery  denied,  the  court  saying;  "The  de- 
murrer was  properly  sustained.  The  damage  here  complained 
of  was  the  mere  continued  anxiety  caused  by  the  failure  to 
promptly  deliver  the  message.  Some  kind  of  unpleasant  emo- 
tion in  the  mind  of  the  injured  party  is  probably  the  result 
of  a  breach  of  contract  in  most  cases.  But  the  cases  are  rare 
in  which  such  emotion  can  be  held  an  element  of  the  damages 
resulting  for  the  breach.  For  injury  to  feelings  in  such  cases, 
the  courts  cannot  give  redress.  Any  other  rule  would  result 
in  intolerable  litigation." 

**  We  fail  to  appreciate  the  distinction  the  court  seeks  to 
draw  in  that  case,  and  it  has  been  suggested  in  later  decisions 
of  the  courts  of  other  states,  that  it  was  evidently  resorted  to 
for  the  purpose  of  staying  the  tide  of  "intolerable  litigation" 
flowing  from  the  decisions  following  the  So  Eelle  case. 

The  case  of  Wadsworth  v.  Western  Union  Tel.  Co.,  86  Tenn, 
695,  6  Am.  St  Rep.  864,  8  S.  W.  574,  was  well  consid- 
ered, and  argued  to  a  conclusion  upon  general  principles  of 
law,  but  the  plaintiffs  right  of  action  was  upheld,  as  a  statu- 
tory, and  not  a  common-law,  right. 

Chapman  v.  Western  Union  Tel.  Co.,  90  Ky.  265,  13  S.  W. 
880,  cites  only  a  Texas  case,  and  Wadsworth  v.  Western  Union 
Tel.  Co.,  86  Tenn.  695,  6  Am.  St.  Rep.  864,  8  S.  W.  574,  as 
authority  for  the  conclusion  reached.  The  case  of  Western 
Union  Tel.  Co.  v.  Henderson,  89  Ala.  510,  18  Am.  St.  Rep. 
148,  7  South.  419,  only  to  a  limited  degree  sustains  the  doc- 
trine contended  for  by  plaintiff  in  error.  There  were  other 
features  in  the  case  than  mere  mental  suffering  as  a  basis 
of  the  action,  and  it  may  be  said  that  the  observations  of  the 
court  as  to  the  right  of  recovery  of  damages  for  mental  suf- 
fering alone  was  dictum  only,  and  for  its  conclusion  the  court 
relied  mainly  on  its  own  decisions  and  a  Texas  case. 
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In  Young  v.  Western  Union  Tel.  Co.,  107  N".  C.  370,  22 
Am.  St.  Rep.  883,11  S.  E.  1044,  the  message  was:  "Come 
in  haste;  your  wife  is  at  the  point  of  death,"  and  the  com- 
pany failed  to  deliver  the  same  for  eight  days.  The  court 
conceded  that  the  great  weight  of  authority  was  against  a  re- 
covery in  that  case,  hut,  relying  mainly  upon  the  Texas  casea 
and  those  following  them,  took  the  broad  ground  that  the  ac- 
tion was  in  reality  in  the  nature  of  tort  for  the  negligence,  and 
that,  as  is  usually  the  case  in  such  actions,  the  plaintiff  was 
entitled  to  recover,  in  addition  to  nominal  damages,  compen- 
sation for  the  actual  damages  done  him,  and  that  mental  an- 
guish is  actual  damage.  The  case  of  Reese  v.  Western  Union 
Tel.  Co.,  123  Ind.  294,  24  N.  E.  163,  is  greatly  relied  on 
by  plaintiff  in  error  here,  and  in  the  cases  we  have  just  re- 
viewed, and  it  is  in  accord  with  the  view  they  contend  for, 
but  Reese  v.  Western  Union  Tel.  Co.,  has,  by  a  decision  of 
the  same  court  rendered  May  28,  1901 — ^Western  Union  Tel. 
Co.  *^»  V.  Ferguson,  157  Ind.  64,  60  N.  E.  674— been,  in  ex- 
press terms,  overruled.  In  the  last  case  the  message  was: 
"Grandma  is  dead.  Will  be  buried  Thursday  two  o'ck,  come.'* 
Says  the  opinion  by  Baker,  J. :  "By  the  failure  to  deliver,  ap- 
pellee received  neither  pecuniary  nor  bodily  injury,  but  suffered 
mental  anguish  consequent  upon  his  being  deprived  of  the 

opportunity    of   attending   his    grandmother's   funeral 

Though  courts  should  and  do  extend  the  application  of  the  rules 
of  the  common  law  to  the  new  conditions  of  advancing  civiliza- 
tion, they  may  not  rightly  create  a  new  principle  unknown 
to  the  common  law,  nor  abrogate  a  known  one.  If  new  con- 
ditions cannot  be  properly  met  by  the  application  of  existing 
laws,  the  supplying  of  the  needful  law  is  the  province  of  the 
legislature,  not  the  judicial  department." 

Nearly  all  of  the  authorities  holding  a  contrary  view  are 
reviewed  by  the  learned  judge,  and  a  great  number  are  cited  in 
support  of  the  conclusion  that  the  demurrer  to  the  declaration 
was  properly  sustained.  An  examination  of  the  citations  dis- 
closes that  a  very  great  majority  of  the  decisions  of  the  courts 
of  the  different  states  of  the  Union  are  in  accord  with  the 
ruling  in  the  case. 

Every  federal  court  before  which  the  question  hns  arisen  has 
taken  the  view  that  damages  for  mental  suffering  alone  cannot 
be  recovered:  Chase  v.  Western  Union  Tel.  Co.  (Ark.).  41 
Fed.  554;  Crawson  v.  Western  Union  Tel.  Co.  (Oa.),  47  Fed. 
544;  Tyler  v.  Western  Union  Tel.  Co.    (Va.),  54  Fed.  634; 
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Kester  v.  Western  Union  Tel.  Co.  (Ohio),  55  Fed.  603;  Gahan 
V.  Western  Union  Tel.  Co.  (Minn.),  59  Fed.  433;  Western 
Union  Tel.  Co.  v.  Wood  (1893),  57  Fed.  471;  Chicago  etc. 
E.  E.  Co.  V.  Caulfield,  63  Fed.  396,  11  C.  C.  A.  552— though 
it  is  conceded  in  one  case  that  it  there  had  been  such  gross 
negligence  on  the  part  of  the  agents  of  the  company  as  to  in- 
dicate a  wanton  or  malicious  purpose  in  failing  to  transmit 
or  deliver  the  message,  the  plaintiff's  mental  suffering  might 
have  been  considered:  Crawson  v.  Western  Union  Tel.  Co.^ 
47  Fed.  544. 

*®  As  was  said  by  Canty,  J.,  in  a  concurring  opinion  in 
Francis  v.  Western  Union  Tel.  Co.,  58  Minn.  252,  49  Am.  St. 
Eep.  507,  59  N.  W.  1078 :  "The  difficulty  in  such  cases  is  the 
character  of  the  damages  claimed.  The  injuries  in  -such  cases- 
are  too  hard  to  determine  with  any  reasonable  certainty — are 
more  often  assumed  than  real — and  the  suit  too  liable  to  be 
wholly  speculative.  If  everyone  was  allowed  damages  for  in- 
juries to  his  feelings  caused  by  someone  else,  the  chief  /busi- 
ness of  mankind  might  be  fighting  each  other  in  the  courts. 
Damages  for  mental  suffering  open  into  a  field  without  bounda- 
ries, and  there  is  no  principle  by  which  the  court  can  limit 
the  amount  of  damages.  Mere  logic  will  not  dispose  of  a  ques- 
tion of  this  character.  The  court  must  keep  one  eye  on  the 
theoretical,  and  the  other  on  the  practical.  At  the  same  time 
I  am  strongly  of  the  opinion  that  there  should  be  some  prac- 
tical remedy  in  this  class  of  cases,  and,  if  the  legislature  would 
provide  for  the  recovery  to,  say  two  or  three  hundred  dollars,, 
there  would  not  be  the  same  incentive  to  bring  speculative 
suits,  or  to  employ  experts  to  draw  on  their  own  imagination 
for  the  purpose  of  proving  the  condition  of  plaintiff's  imagina- 
tion; there  would  not  be  so  much  elaborate  preparation  to  im- 
pose on  the  jury.  But  if  the  court  should  allow  such  damages 
at  all,  on  no  principle  could  it  thus  arbitrarily  limit  the 
amount  of  recovery  and  escape  the  evils  mentioned." 

In  the  recent  ease  of  Davis  v.  Western  Union  Tel.  Co.,  46  W.^ 
Va.  48,  32  S.  E.  1026,  the  rule  of  law  as  stated  in  1  American 
and  English  Encyclopedia  of  Law,  862,  is  cited  with  approval^ 
viz.:  "A  rule  that  is  more  consistent  with  recognized  leo-aL 
principles,  and  that  is  supported  by  better  authority,  is  that 
mental  suffering  alone,  and  unaccompanied  by  other  injury,, 
cannot  sustain  an  action  for  damages,  or  be  considered  as  an 
element  of  damages.  Anxiety  of  mind  and  mental  torture  are 
too  refined  and  too  vague  in  their  nature  to  be  the  subject  of 
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pecuniary  compensation  in  damages,  except  where,  as  in  case 
of  personal  injury,  they  are  so  insoparably  connectod  with  the 
physical  pain  that  they  cannot  "*  be  distinguished  from  it, 
and  are,  therefore,  considered  part  of  it." 

We  come  now  to  the  consideration  of  the  legislation  in  this 
state  upon  this  subject,  and  upon  which  plaintiff  in  error  relies 
as  a  basis  for  the  first  count  in  his  declaration,  in  which  the 
damages  claimed  are  the  same  as  in  the  second  count — i.  e., 
damages  for  mental  anguish  or  suffering,  standing  alone. 

Section  1291  of  the  code  relates  to  "the  receipt  and  trans- 
mission of  dispatches,"  and  section  129:3  to  "their  delivery." 
The  first  declares  that  it  shall  be  the  duty  of  the  telegraph 
company  to  receive  dispatches  "and  upon  the  payment  of  the 
usual  charges  therefor,  to  transmit  the  same,"  under  a  penalty 
of  one  hundred  dollars,  to  the  sender;  and  the  second  provides 
that  upon  the  arrival  of  the  dispatch  at  the  point  of  its  destina- 
tion it  shall  be  delivered  as  promptly  as  practicable,  under  a 
penalty  of  one  hundred  dollars  to  the  addressee.  These  statutes 
are  similar  to  those  of  Indiana  regulating  the  business  of  tele- 
graph companies,  considered  by  the  supreme  court  of  that  state 
in  Western  Union  Tel.  Co.  v.  Ferguson,  157  Ind.  64,  60  N.  E. 
674. 

Section  2900  of  the  code,  under  the  title:  "Damages  from 
violation  of  a  statute,"  provides:  "Any  person  injured  liy  the 
violation  of  any  statute  may  recover  from  the  offender  ?uoh 
damages  as  he  may  sustain  by  reason  of  the  violation,  although 
a  penalty  or  forfeiture  for  such  violation  be  thereby  imposed, 
unless  the  same  be  expressly  mentioned  to  be  in  lieu  of  such 
damages."  And  the  act  of  March  2,  1900,  Acts  1899-1900, 
page  724,  provides:  "That  all  telegrapli  companies  shall  be 
liable  for  special  damages  occasioned  in  receiving,  copying, 
transmitting,  or  delivering  dispatches,  or  for  tlie  disclosure  of 
the  contents  of  any  private  dispatch  to  any  person  other  than 
to  him  to  whom  it  was  addressed,  or  his  ag(nt,  the  amount  of 
these  damages  to  be  determined  by  the  jury  upon  the  facts  in 
each  case.  Grief  and  mental  anguish  occasioned  to  the  plain- 
tiff by  the  aforesaid  negligent  failures  may  be  considered  by 
the  jury  in  the  determination  of  the  quantum  of  damages. 

®*  "Special  damages  recoverable  under  this  act  shall  not  be 
barred  by  regulations  of  the  company  concerning  the  repeating 
of  messages,  or  by  any  special  understanding  to  relieve  the 
company  from  the  consequences  of  its  own  negligence." 
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Section  2900  of  the  code  takes  the  place  of  sections  2  and  3, 
chapter  65,  of  the  code  of  1873,  a,nd  it  is  claimed  by  plaintiff 
in  error  that  nnder  the  construction  of  that  statute  by  this 
court  in  Western  Union  Tel.  Co.  v.  Reynolds,  77  Va.  173,  46 1 
Am.  Rep.  715,  he  may  recover  in  this  action  any  damages  a 
jury  may  assess,  where  a  violation  of  a  statute  has  been  shown. 
The  "violation  of  the  statute*'  in  Reynolds'  case  was  a  patent 
and  admitted  fe^iture.  Damages  were  sustained  by  the  plain- 
tiff— legal  damages,  and  to  a  definite  and  admitted  extent 
Lacy,  J.,  in  the  opinion  says:  "And  it  is  admitted,  and  is 
equally  clear  from  the  evidence  in  this  case,  that  the  actual 
loss  to  Reynolds  Brothers  was  the  amount  found  by  the  jury 
of  thirteen  hundred  and  forty-seven  dollars  and  ten  cents,  noth- 
ing being  added  by  the  jury  as  punitive  or  vindictive  damages." 

The  only  point  decided  in  that  case  was  that  a  telegraph 
company  is  liable  for  the  actual,  ascertained  money  loss  on  a 
business  transaction,  resulting  directly  from  its  negligence  in 
failing  to  transmit  a  dispatch  upon  which  the  usual  charges  of 
the  company  had  been  paid,  whether  the  dispatch  was  under- 
stood by  the  company  or  not.  There  is  nothing  whatever  in  the 
■opinion  to  sustain  the  view  that  under  the  statute  damages  may 
be  recovered  for  mental  suffering  as  an  independent  cause  of 
Action.  That  question  was  not  involved  in  the  case,  and  was 
not  adverted  to. 

Section  2900  came  under  review  in  Tyler  v.  Western  Union 
■Tel.  Co.,  64  Fed.  634,  where  it  is  well  said  by  Paul,  J. :  "It 
is  very  evident  that  the  purpose  of  section  2900  was  merely  to 
preserve  to  any  injured  person  the  right  to  maintain  his  ac- 
tion for  the  injury  he  may  have  sustained  by  reason  of  the 
■wrongdoing  of  another,  and  to  prevent  the  wrongdoer  from 
«etting  up  the  defense  that  he  had  paid  the  penalty  of  his 
wrongdoing  under  a  penal  statute.  ®*  It  cannot  be  supposed 
that,  in  enacting  section  2900,  the  legislature  had  the  remot- 
•eet  idea  of  creating  any  new  ground  for  bringing  an  action 
for  damages.  It  was  only  intended  to  keep  the  subject  just 
'where  it  was  under  the  common  law  before  the  enactment  of 
fection  1292,  prescribing  the  duties  of  telegraph  and  telephone 
■companies,  and  fixing  a  penalty  for  their  failure  to  perform 
*aid  duties." 

Nor  is  there  anything  in  the  act  of  March  2,  1900,  that  can 
be  construed  as  creating  any  new  ground  for  bringing  an 
action  for  damages.  That  statute  provides,  first,  that  telegraph 
■companies  shall  be  liable  for  special  damages  occasioned  by  the 
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negligent  failure  of  their  operators  la  delivering  dispatches.  It 
ihen  provides  that,  in  the  determination  of  the  quantum  of 
•damages,  the  jury  may  consider  "grief  and  mental  anguish" 
occasioned  to  the  plaintiff  by  the  negligent  failure. 

It  is  special  damages  occasioned  by  the  negligent  failure  of 
the  defendant  in  delivering  a  dispatch  that  the  statute  confers 
the  right  upon  the  plaintiff  to  recover,  and  when  he  has  alleged 
and  proven  that  he  is  entitled  to  recover  such  damages,  the 
jury  may  then,  in  fixing  the  quantum  of  damages,  consider  his 
mental  anguish  occasioned  by  the  defendant's  negligent  failure 
to  deliver  the  dispatch.  "Quantum,"  according  to  Webster, 
means  "quantity,"  "amount";  and  "amount,"  "the  sum  total 
of  two  or  more  particular  sums  or  quantities";  "the  aggregate; 
"the  whole  quantity;  a  totality." 

To  recover  under  the  act  in  question,  two  things  are  neces- 
sary to  be  shown:  1.  Negligent  failure  on  the  part  of  the 
operator  of  the  defendant  company  in  delivering  the  message; 
and  2.  Special  damages  resulting  to  the  plaintiff  therefrom. 
Neither  of  these  grounds  of  action  are  alleged  in  this  case. 
The  first  sentence  of  the  act  is  plainly  declaratory  of  the  com- 
mon law,  and  the  whole  act  taken  together  is  substantially 
declaratory  of  the  pre-existing  law.  The  rule  governing  in  the 
construction  of  such  statutes  laid  down  in  Arthur  v.  Bokenham, 
*^^  11  Mod.  150,  seems  to  have  been  universally  followed,  viz. : 
^'The  general  rule  in  the  exposition  of  all  acts  of  parliament 
is  this,  that  in  all  doubtful  matters,  and  where  the  expression 
3.S  in  general  terms,  they  are  to  receive  such  construction  as  may 
be  agreeable  to  the  rules  of  the  common  law  in  cases  of  that 
nature;  for  statutes  are  not  presumed  to  make  any  alteration 
in  the  common  law  further  or  otherwise  than  the  act  does  ex- 
pressly declare;  therefore,  in  general  matters,  the  law  pre- 
sumes the  act  did  not  intend  to  make  any  alterations,  for  if 
the  parliament  had  that  design,  they  would  have  expressed 
it  in  the  act." 

If  the  purpose  and  intention  of  the  legislature  had  been  by 
the  statute  of  March  2,  1900,  to  make  a  now  cause  or  ground 
of  action,  viz.,  for  the  recovery  of  damages  for  mental  anguish 
alone,  it  is  inconceivable  that  other  and  more  apt  phraseology 
should  not  have  been  employed. 

In  a  proper  case,  under  the  statute,  the  plaintiff  may  recover 
«ny  "special  damages"  alleged  and  proven  to  have  been  occa- 
sioned by  the  negligent  failure  of  the  operators  or  servants  of  a 
telegraph  company  in  receiving,  copying,  transmitting,  or  de- 
Am.  St.  Rep.,  Vol.  &3— 59 
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livering  a  dispatch,  whether  such  negligent  failure  occasioned 
him  grief  and  mental  anguish  or  not,  hut  the  converse  of  tho 
proposition  cannot  be  true,  because  the  jury  are  not  authorized 
to  consider  the  grief  and  mental  anguish  of  the  plaintiff  except 
io  determining  the  quantum  of  damages — i.  e.,  the  amount  of 
special  damages  alleged  and  proved,  together  with  such  addi- 
tional sum  as  may  be  added  thereto  for  the  grief  and  mental 
anguish  occasioned  the  plaintiff  by  the  negligent  failure  of  the 
defendant's   operators   or  servants. 

Any  other  construction  of  the  statute  would  result,  as  did 
tlie  departure  from  the  common  law  in  like  cases,  in  a  fruitful 
source  of  litigation,  and  open  into  a  field  without  boundaries, 
for  the  recovery  of  speculative,  sentimental  and  other  like  dam- 
ages. 

We  quote  with  our  unqualified  approval  the  following  from 
^*^  the  opinion  in  Western  Union  Tel.  Co.  v.  Ferguson,  15T 
Ind,  64,  60  N.  E.  674 :  "There  is  no  open  or  practicable  means 
by  which  the  damages  occasioned  by  a  negligent  act  that  causes^ 
only  mental  anguish  can  be  assessed.  On  account  of  mere 
difficulties,  courts  do  not  and  should  not  falter  at  finding  reme- 
dies; but  it  is  not  a  question  of  difficulties  purely  when  it 
is  proposed  to  violate  the  natural  principles  of  justice  and  fair 
play.  The  parties  to  a  lawsuit  should  have  an  even  chance. 
The  damage  for  which  plaintiff  seeks  compensation  should  be 
shown  by  evidence  that  the  defendant  may  test,  impeach,  re- 
fute. When  the  plaintiff  asks  to  recover  damages  for  physical 
injuries,  open  or  hidden,  the  court  may  require  him,  as  a  con- 
dition of  prosecuting  his  case,  to  submit  his  person  to  exami- 
nation by  medical  experts,  who  may  be  called  as  witnesses 

by  the  defendant The  determination  of  the  nature  and 

extent  of  the  physical  hurt  is  not  dependent  upon  the  eloquence 
of  the  plaintiff  as  a  witness,  but  upon  the  eloquence  of  the 
facts  established,  by  the  evidence  on  both  sides,  which  may  not 
have  included  the  verbal  testimony  of  the  plaintiff  at  alL 
Now,  the  mental  anguish  for  which  damages  are  allowable  i& 
incident  to  and  dependent  upon  the  nature  and  extent  of  the 
physical  injury.  And  although  there  can  be  no  absolute  stand- 
ard for  measuring  mental  anguish  in  terms  of  money,  nor  for 
measuring  physical  injuries,  yet  it  is  apparent  that  the  differ- 
ences between  the  physical  injuries  in  two  cases,  established  by 
evidence  open  to  both  sides,  furnish  a  means  of  testing  in  some 
degree  the  existence  and  extent  of  the  mental  anguish  of  the 
respective  plaintiffs  outside  of  their  mere  assertions.     The  dif- 
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ference  between  the  mental  anguish  caused  by  the  presence  of 
a  scar  on  a  man's  body,  and  that  produced  by  the  same  kind 
of  a  scar  upon  a  woman's  face,  would  hardly  be  decided  iu 
favor  of  the  man,  although  he  alone  of  the  two  possessed  the 
vocabulary  necessary  for  a  vivid  description  of  the  alleged  tor- 
tures of  mind.  Even  in  the  case  of  libel,  malicious  prosecu- 
tion, and  the  like,  in  which  punitive  damages  **  may  be  added 
to  compensatory,  the  mental  anguish  of  which  cognizance  is 
taken  is  measurable  by  the  enormity  of  the  willful  offense^ 
the  nature  and  extent  of  which  are  established  by  the  evidence 
open  to  both  sides.  But  the  mental  anguish  doctrine  awards 
damages  for  a  state  of  mind  that  is  not  at  all  dependent  upon 
or  measurable  by  a  cause  of  action  existing  outside  the  mental 
contemplation  of  the  plaintiff,  and  provable  by  evidence  open 
to  both  parties.  If  psychometry  could  determine  the  differ- 
«r!nce  in  the  plaintiff's  consciousness  before  and  after  the  de- 
fendant's negligent  act,  it  would  take  something  still  more 
occult  to  measure  how  much  of  the  total  disturbance  was  at- 
tributable to  the  death  of  the  relative,  and  how  much  to  being 
prevented  from  attending  the  funeral.  Manifestly,  the  defend- 
ant is  not  to  pay  for  the  mental  anguish  caused  by  the  death 
of  the  relative.  The  alleged  actionable  wrong  is  in  depriv- 
ing the  plaintiff  of  the  opportunity  of  attending  the  funeral. 
But  would  the  plaintiff  have  accepted  the  opportunity  if  sea- 
sonably offered?  If  the  defendant  is  to  be  mulcted  for  mere 
delay,  even  though  the  plaintiff  would  not  have  gone  to  the 
funeral  in  any  event,  the  damages  would  be  wholly  punitive. 
There  would  be  no  loss  to  compensate.  And  so  in  this  case 
(and  probably  the  same  thing  has  been  true  in  all),  the  plaintiff 
was  asked  the  following  questions:  *Q.  Suppose  the  tele- 
gram had  been  delivered  to  you  on  the  evening  of  July  13, 
1898,  could  you  have  reached  her  funeral  by  2  o'clock  on  the 
14th?  A.  I  could.  Q.  I  will  ask  you  whether  or  not  you 
would  have  done  so?  A.  I  would,  sir;  I  would.'  The  plain- 
tiff says  he  would  have  gone.  But  would  he?  The  jury  found 
so,  as  a  fact,  wholly  from  the  plaintiff's  present  opinion  on  a 
past  condition  of  things  that  never  existed,  but  is  now  sum- 
moned before  the  mind  by  conjecture.  Thus,  the  mental  an- 
guish doctrine  not  only  departs  from  principle  in  regard  to 
measuring  compensatory  damages,  but  also  warps  the  rules  of 
evidence,  which  forbid  a  witness  to  testify  what  he  would  or 
■would  not  have  done  in  a  stated  contingency." 


032  American  State  Reports,  Vol.  93.     [Virginia, 

®^  A  striking  illustration  of  the  extent  to  which  the  doctrine 
condemned  in  the  opinion  just  quoted  from  would  lead  is  af- 
forded by  the  case  at  bar.  Here  the  plaintiff  in  error  seeks 
lo  recover  damages  for  alleged  mental  anguish  occasioned  him 
by  the  failure  on  the  part  of  the  defendant  company's  operator 
to  deliver  promptly  a  dispatch  sent  him  by  the  company  from 
Richmond,  as  a  charity  message,  announcing  the  death  of  his 
father,  and  without  alleging  that  the  failure  to  deliver  the 
message  was  a  "negligent  failure,"  and  without  alleging  that 
he  was  able  and  would  have  attended  the  funeral  of  his  father 
had  the  message  been  promptly  delivered  to  him. 

"It  is  contrary  to  public  policy  (corruptive  of  public  morals) 
for  the  courts  to  tie  the  hands  of  a  defendant,  and  give  the 
freest  hand  in  collecting  compensatory  damages  to  the  plaintiff, 
who  is  most  moving  in  depicting  an  alleged  physical  condition, 
and  readiest  to  declare  what  he  would  have  done  under  circum- 
stances that  never  occurred. 

"Denial  of  equal  justice,  wrongful  discrimination  between 
persons  in  similar  circumstances,  is  at  least  as  vicious  in  judge- 
made  as  in  statutory  law:  Yick  Wo  v.  Hopkins,  118  TJ.  S. 
356,  6  Sup.  Ct.  Rep.  1064 To  be  a  law  of  equal  jus- 
tice and  no  discrimination,  the  mental  anguish  doctrine  should 
assert,  as  a  broad  general  principle,  that  damages  are  recov- 
erable, for  mental  distress  alone,  from  every  person  whose 
negligent  act  causes  that  condition":  Western  Union  Tel.  Co. 
V.  Ferguson,  157  Ind.  64,  60  N.  E.  674. 

Upon  reason  and  a  great  weight  of  authority,  such  damages 
are  not  recoverable  at  common  law,  as  an  independent  cause  of 
action,  and  until  our  legislature  deems  it  wise  to  authorize 
such  a  recovery,  the  courts  cannot  sustain  it.  Our  statutes 
thus  far  impose  a  penalty  for  the  dereliction  on  the  part  of  a 
telegraph  company  in  the  transmission  and  delivery  of  dis- 
patches intrusted  to  it,  and  authorize  the  recovery  of  special 
damasres  occasioned  the  injured  party  thereby,  to  which  may 
be  added  such  damages  as  the  jury  may  assess  for  his  grief  and 
mental  suffering,  but  they  go  no  further. 

***  It  is  claimed,  however,  for  plaintiff  in  error,  that  this 
court  has  sanctioned  his  right  of  recovery  in  this  case  by  its 
decision  in  Norfolk  etc.  Ry.  Co.  v.  Neely,  91  Va.  546,  23  S. 
E.  367.  That  case  was  not  one  of  mere  mental  anguish. 
Neely,  the  plaintiff,  suffered  other  wrongs,  inconveniences  and 
damage,  to  which,  according  to  the  doctrine  of  well-recognized 
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authorities,  damages  for  his  injured  and  insulted  feelings  might 
well  be  added. 

We  are  of  opinion  that  the  judgment  of  the  corporation 
court  of  Buena  Vista,  sustaining  the  demurrer  to  plaintiff  in 
error's  declaration,  is  right,  and  it  is  affirmed. 


Mental  Suffering  as  an  element  of  damages  for  negligence  In  the 
transmission  and  delivery  of  telegraphic  messages  is  considered  in 
the  monographic  notes  to  Western  Union  Tel.  Co.  v.  Luck,  66  Am.  St. 
Eep.  873-875;  Western  Union  Tel.  Co.  v.  Cooper,  10  Am.  St.  Rep.  788- 
790.  Perhaps  the  weight  of  authority  is  adverse  to  the  right  of  re- 
covery for  mental  suffering  in  such  cases:  See  Western  Union  Tel  Co 
V.  Giffin,  93  Tex.  530,  77  Am.  St.  Eep.  896,  56  S.  W.  744;  Morton  v' 
Western  Union  Tel.  Co.,  53  Ohio  St.  431,  53  Am.  St.  Rep.  648,  41 
N.  E.  689;  Connell  v.  Western  Union  Tel.  Co.,  116  Mo.  34,  38  Am.  St. 
Rep.  575,  22  S.  W.  345;  Summerfield  v.  Western  Union  Tel.  Co.,  87 
Wis.  1,  41  Am.  St.  Rep.  17,  57  N.  W.  973.  But  see  Gray  v.  Telegraph 
Co.,  108  Tenn.  39,  91  Am.  St.  Rep.  706,  64  S.  W.  1063;  Western  Union 
Tel.  Co.  V.  Van  Cleave,  107  Kv.  464,  92  Am.  St.  Rep.  366,  54  S.  W. 
827;  Butler  v.  Western  Union  Tel.  Co.,  62  S.  C.  222,  89  Am.  St.  Kep. 
893,  40  S.  E.  162;  Mentzer  v.  Western  Union  Tel.  Co.,  93  Iowa,  752, 
57  Am.  St.  Rep.  294,  62  N.  W.  1;  Western  Union  Tel.  Co.  v.  Carter, 
85  Tex.  580,  22  S.  W.  961,  34  Am.  St.  Rep.  826,  and  cases  cited  in  the 
cross-reference  note  thereto. 


NATIONAL  VALLEY  BANK  v.  HANCOCK. 

1100  Va.  101,  40  S.  E.  611.] 

CREDITOR'S  RIGHT  to  Subject  Improvements  Made  by  th« 
Debtor  on  the  Lands  of  Another  must  bo  sustained,     (p.  936.) 

FRAUDULENT  TRANSFERS— Who  may  Attack.— An  Indorsee 
or  Assignee  of  a  Debt  may  maintain  a  creditor's  bill  to  avoid  a  fraud- 
ulent transfer  and  obtain  other  equitable  relief  which  the  assignor 
could  have  maintained  but  for  the  assignment,     (p.  937.) 

PARENT  AND  CHILD.— A  Father,  if  of  Sufficient  Ability,  is 
bound  to  maintain  his  infant  children,     (p.  937.) 

INFANT— Right  to  Maintain  Out  of  Trust  Fund.— A  trustee 
cannot  apply  any  part  of  the  infant's  estate  to  its  maintenance  with- 
out an  order  of  court,  unless  the  property  has  been  given  to  the  in- 
fant with  a  direction  for  its  maintenance,     (p.  938.) 

TRUST  FUNDS— Creditors  of  Trustee,  When  may  Object  to 
Restoration  of.— If  one  to  whom  trust  property  has  been  devised  for 
the  support  and  maintenance  of  his  wife  and  children  used  the  in- 
come for  such  support,  though  himself  able  to  support  them  out  of 
his  own  means,  he  will  not,  as  against  his  creditors,  be  subsequently 
allowed  to  expend  upon  the  property  a  sum  equal  to  that  which  he 
has  so  used,  not  for  the  protection  of  the  trust  from  loss,  but  to  aug- 
ment  it  by  the  capitalizing  of  the  rents  derived  from  it.     (p.  942.) 
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Creditors'  bill.  Decree  for  the  defendant  and  the  complain- 
ants appealed. 

Harrison  &  Long,  for  the  appellant. 

Caskie  &  Coleman  and  Wilson  &  Manson,  for  the  appellees. 

loa  KEITH,  P.  It  appears  from  the  bill  that  the  National 
Valley  Bank  of  Staunton,  on  the  20th  of  December,  1894,  dis- 
counted for  the  Traders*  Bank  of  Lynchburg  its  note  for 
Ji55,000,  which,  after  beins:  curtailed  from  time  to  time,  was  re- 
newed on  the  19th  of  December,  1896,  for  $3,150,  at  sixty 
days.  Along  with  this  note  certain  collaterals  were  delivered, 
from  which  there  was  realized  the  sum  of  $1,150.25.  Those 
uncollected  were  returned  to  the  Traders'  Bank,  and  in  place 
of  them  the  Bank  of  Staunton  received  six  notes  as  security  for 
its  debt.  The  collaterals  thus  received  were  three  notes  of 
Eucker,  Clark  &  Co.,  dated  August  23,  1894,  payable  thirty- 
nine  months  after  date  to  James  Hancock,  and  indorsed  by 
James  Hancock  and  the  Traders'  Bank  of  Lynchburg,  each 
for  the  sum  of  $225.20;  two  notes  of  P.  V.  Eucker,  dated 
October  1,  1894,  payable  three  years,  and  forty-two  months, 
respectively,  after  date,  to  Eucker,  Clark  &  Co.,  and  indorsed 
by  Eucker,  Clark  &  Co.,  James  Hancock,  and  the  Traders' 
Bank  of  Lynchburg,  each  for  $250 ;  and  one  note  of  W.  E.  Clark, 
dated  October  1,  1894,  payable  thirty-nine  months  after  date 
to  Eucker,  Clark  &  Co.,  and  indorsed  by  Eucker,  ****  Clark 
&  Co..  James  Hancock,  and  the  Traders'  Bank  of  Lynchburg, 
for  $250. 

The  bill  charges  that  after  exhausting  every  means  to  collect 
the  collaterals  in  the  possession  of  the  Bank  of  Staunton,  there 
was  a  balance  due  by  the  Traders'  Bank  of  Lynchburg  of 
$1,999.75  of  principal,  and  $267.55  of  interest,  as  of  February 
24,  1899,  which  will  be  wholly  lost  unless  it  can  realize  on  the 
notes  indorsed  by  James  Hancock. 

It  is  charged  that  James  Hancock  holds  title  as  trustee  under 
the  fifth  clause  of  the  will  of  his  father,  the  late  A.  G.  Han- 
cock, to  a  valuable  house  and  lot  situated  on  Main  street,  in  the 
city  of  Lynchburg,  called  the  Traders'  Bank  building,  now  oc- 
cupied by  the  National  Bank  of  Lynchburg.  The  trust  declared 
by  the  will  of  A.  G.  Hancock  is  as  follows: 

"Item  5.  I  give  and  devise  to  my  said  son,  James  Hancock, 
as  trustee  for  his  wife  and  children,  including  those  now  bom 
and  all  that  may  be  born  to  him  by  his  present,  or  an}  future 
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wife  lie  may  take,  my  storehouse  and  lot  on  Main  street,  Lynch- 
burg, on  the  west  side,  between  Ninth  and  Tenth  streets,  now 
occupied  by  M.  E.  Doyle,  which  I  value  at  $14,000,  to  be  held 
in  trust,  not  subject  to  his  debt  or  liabilities,  for  the  support 
and  maintenance  of  his  present  and  any  future  wife  he  may  take 
and  all  his  children,  the  said  trust  to  continue  during  the  life  of 
the  said  James  Hancock,  and  if  at  his  death  he  shall  leave  a 
wife  surviving  him,  until  her  death.  Upon  his  death,  if  no 
wife  survive  him,  or  if  one  do  survive  him,  upon  her  death, 
the  said  property  shall  pass  in  fee  simple  absolute  to  all  the 
children  of  the  said  James  Hancock  in  equal  shares.  The  de- 
scendants of  any  who  now  have  died  leaving  descendants  then 
surviving  to  take  the  share  of  their  deceased  ancestor." 

This  will  bears  date  April  17,  1888,  and  was  recorded  in  the 
clerk's  office  of  the  corporation  court  of  Lynchburg  on  June  6, 
'®*  1888.  Those  interested  in  the  foregoing  clause  are  Alice 
Hancock,  wife  of  James  Hancock,  and  certain  infant  children. 

The  bill  states  that  the  building  at  present  on  the  lot  was 
''erected  during  the  year  1895  by  the  said  James  Hancock,  and 
paid  for  by  him  with  his  individual  funds,  at  which  time  Han- 
cock waa  indebted  as  aforesaid  on  the  notes  held  by  your  orator 
herewith  filed,  and  your  orator  is  advised  that  the  said  Hancock, 
being  thus  indebted,  could  not  lawfully  divert  his  own  estate 
to  the  improvement  of  the  trust  estate  as  aforesaid  and  leave 
his  indebtedness  to  your  orator  unpaid  and  unprovided  for ;  that 
the  money  expended  by  Hancock  out  of  his  individual  estate  in 
improving  the  trust  estate,  being  voluntary  and  without  con- 
Mderation,  was  in  fraud  of  the  rights  of  your  orator,  and  that 
the  estate  can,  in  favor  of  your  orator,  be  charged  with  the  value 
of  said  improvements." 

James  Hancock,  in  his  answer,  denies  that  the  present  in- 
debtedness of  the  Traders'  Bank  to  the  complainant,  or  that 
any  part  thereof,  existed  in  1895,  and  claims  that  only  one  of 
the  respondent's  notes  ever  came  into  the  complainant's  hands 
«.s  collateral  for  the  original  debt.  The  answer  denies  the  alle- 
gation that  James  Hancock  expended  money  out  of  his  indi- 
vidual estate  in  improving  the  trust  property  held  under  the 
will  of  his  father,  or  that  it  was  made  in  fraud  of  complainant's 
rights.  His  account  of  the  transaction  is  that  when  the  prop- 
■erty  was  devised  by  his  father  it  was  valued  at  $14,000,  with  a 
storehouse  which  was  rented  out  up  to  January  1,  1895;  that 
during  this  period  respondent  had  a  good  income  from  his 
own  property  and  business,  which  was  that  of  a  leaf  tobacco 
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dealer;  that  he  was  able  to  maintain,  and  did  maintain,  his 
wife  and  children  from  his  own  means,  and,  as  the  storehouse 
was  old,  and  getting  into  bad  condition,  he  determined  to  tear 
it  down  and  erect  a  bank  building  on  the  trust  property;  that 
respondent  owed  the  trust  fund  the  sum  of  $G02.30,  with  in- 
terest from  November  5,  1888,  and  rents  received  from  the 
trust  property  from  ^^  1888  to  1895,  amounting  to  the  sum 
of  $5,765;  that  he  erected  the  building  under  a  contract  with 
the  Traders'  Bank  to  rent  it  at  an  annual  sum  of  $1,750; 
that  it  cost  $9,100,  and  that  since  January  1,  1895,  and  prior 
to  the  institution  of  this  suit,  he  had  collected  from  the  rents 
of  said  property  the  sum  of  $6,391.66,  had  paid  the  city  taxes 
amounting  to  $408.90,  and  state  taxes  amounting  to  $109.08, 
so  that  the  balance  due  respondent  from  the  trust  fund  had 
been  paid  back  to  him  in  full. 

Upon  the  issues  thus  made,  and  the  proof  in  support  of  them, 
the  judge  of  the  circuit  court,  "being  of  opinion  that  the  alle- 
gation of  the  bill  that  the  moneys  expended  by  the  defendant, 
James  Hancock,  trustee,  in  improving  the  trust  property  was 
of  his  individual  estate,  and  voluntary  and  without  considera- 
tion, is  not  sustained;  but  to  the  contrary,  the  evidence  shows 
that  the  moneys  belonging  to  the  children,  and  the  rents  re- 
ceived from  the  trust  property  by  said  trustee  constituted  a 
valuable  consideration  for  the  expenditures  made,"  dismissed 
the  bill. 

The  case  is  before  us  upon  an  appeal  from  this  decree. 

There  can  be  no  doubt  of  the  right  of  a  creditor  in  a  proper 
case  to  subject  improvements  made  by  his  debtor  on  the  prop- 
erty of  another.  This  subject  was  recently  considered  by  this 
court  in  New  South  Bldg.  etc.  Assn.  v.  Reed,  96  Va.  345,  70 
Am.  St.  Rep.  858,  31  S.  E.  514,  where  the  court,  speaking 
through  Judge  Harrison,  said:  "D.  V.  Reed,  having  created 
the  debts  due  to  the  appellants,  could  not  thereafter  lawfully 
divert  his  estate  to  the  payment  of  purchase  money  due  from 
his  wife  on  her  separate  real  estate,  or  to  the  cost  of  improv- 
ing said  real  estate,  leaving  his  own  debts  unpaid,  and  without 
the  means  of  payment.  It  is  well  settled  that  improvements 
put  upon  the  wife's  separate  realty  by  the  husband,  in  fraud 
of  creditors,  can  be  followed  by  the  creditors  on  the  premises 
where  they  are  put,  and  the  realty  can,  in  favor  of  the  cred- 
itors, be  charged  with  the  value  of  such  improvements.  It 
would  be  contrary  to  the  plainest  principles  of  right  and  justice 
**^  to  permit  an  insolvent  husband  to  divert  his  means,  and 
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invest  it  in  improving  his  wife's  separate  estate,  which  is  not 
liable  to  his  debts,  and  thus  defeat  the  demands  of  his  cred- 
itors." 

Appellee  insists,  however,  that,  inasmuch  as  the  notes  with 
which  it  is  now  sought  to  charge  the  trust  property  were  as- 
signed to  the  bank  of  Staunton  after  the  erection  of  the  build- 
ing, appellant  would  have  no  right  to  attack  the  transaction, 
even  though  it  were  conceded  that  Hancock  had  improved  the- 
trust  property  with  his  own  funds,  invoking  for  his  protection 
the  principle  that  "an  assignment  of  a  bare  right  to  file  a  bill  in 
equity  for  a  fraud  committed  upon  the  assignor  will  be  held 
void,  as  contrary  to  public  policy,  and  as  savoring  of  the  charac- 
ter of  maintenance." 

It  is  true  that  a  mere  naked  right  to  sue  in  equity  to  avoid  a 
fraud  is  not  assignable,  but,  as  stated  in  2  American  and  Eng- 
lish Encyclopedia  of  Law,  second  edition,  pages  1024,  1025^ 
this  rule  applies  only  to  a  case  where  the  assignment  does  not 
carry  anything  which  has  itself  a  legal  existence  and  value 
independent  of  the  right  to  sue  for  a  fraud.  It  does  not  ap- 
ply to  a  case  where  such  right  is  merely  incidental  to  a  subsist- 
ing substantial  property  which  has  been  assigned,  and  which 
is  itself  intrinsically  susceptible  of  legal  enforcement.  In  such 
a  case  the  assignee  is  entitled  to  maintain  an  action  to  set 
aside  a  fraudulent  conveyance  of  the  property  assigned,  i£  his 
assignor  might  have  done  so. 

Wait  on  Fraudulent  Conveyances,  second  edition,  section  92, 
says  that  the  right  to  avoid  a  fraudulent  conveyance  is  not 
personal  to  the  then  existing  creditor.  His  successors  and  as- 
signs may  enforce  the  right.  Thus  the  subsequent  purchaser 
of  a  pre-existing  note  may  attack  a  transfer:  Warren  v.  Will- 
iams, 52  Me.  349;  Billingsley  v.  Clelland,  41  W.  Va.  234,  23 
S.  E.  812;  Schafermann  v.  O'Brien,  28  Md.  565,  92  Am.  Dec. 
708. 

2  Minor's  Institutes,  page  690,  treating  of  the  right  to  avoid 
voluntary  conveyances,  says  that  the  statute  upon  the  subject 
protects  persons  suing  ex  maleficio,  as  for  adultery  or  seduction,. 
^^"^  or  any  tort,  and  a  fortiori,  those  claiming  ex  contractu, 
as  for  a  debt,  or  for  breach  of  an  official  bond,  and  that  whether 
as  the  original  creditors  or  his  assignee:  Clough  v.  Thompson, 
7  Gratt.  26;  Staton  v.  Pittman,  11  Gratt.  102;  Shirley  v.  Long, 
C  Eand.   735. 

This  brings  us  to  the  consideration  of  the  controlling  ques- 
tion in  the  case :  Does  the  record  establish  the  allegation  of  the 
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hiVL  that  Hancock,  being  at  the  time  indebted,  diverted  his  own 
•estate  to  the  improvement  of  the  trust  estate,  in  derogation  of 
the  right  of  his  creditors? 

It  is  true  that  a  father,  if  of  ability  to  do  so,  is  bound  to 
maintain  his  infant  children,  even  though  they  may  have  prop- 
■erty  of  iheir  own:  Evans  v.  Pearce,  15  Gratt.  515,  78  Am.  Dec. 
•635;  GriiJith  v.  Bird,  22  Gratt.  73.  This  principle  is  stated 
in  Perry  on  Trust?  as  follows:  "A  father  is  bound  to  main- 
tain his  infant  children  if  he  has  sufficient  ability;  therefore  a 
"trustee  cannot  apply  any  part  of  the  income  of  an  infant's 
■estate  to  its  maintenance  without  an  order  of  court.  If  the 
father  has  the  means  to  maintain  his  children,  the  trustee  can- 
not apply  income  to  their  support,  although  there  is  a  provi- 
sion for  their  maintenance  in  the  instrument":  Perry  on 
Trusts,  sec.  612. 

There  seems,  however,  to  be  an  exception  or  modification  of 
this  rule,  which  in  the  section  just  quoted  from  Perry  is  thus 
stated:  "If  there  is  an  agreement  in  a  marriage  settlement 
that  the  father  shall  have  maintenance  out  of  the  trust  prop- 
erty, the  trustee  must  apply  the  income  to  the  support  of  the 
■children  without  reference  to  the  father's  ability  to  support 
them.  If,  however,  the  trustees  have  a  discretionary  power  in 
that  respect,  the  father  cannot  compel  them  to  exercise  it  in  his 
"favor;  nor  will  the  court  interfere  if  they  choose  to  exercise 
their  discretion.  But  where  the  income  is  expressly  given  to 
the  father  for  the  maintenance  of  his  children,  these  rules  do 
not  apply ;  for  such  gift  is  in  some  sort  a  gift  to  the  father." 

3  Poraeroy's  Equity  Jurisprudence,  in  a  note  to  section  1309, 
gives  the  ****  exception  to  the  rule  as  follows:  "Where  the 
property  is  not  given  to  the  infants  simply  with  a  direction 
for  their  maintenance,  but  is  conveyed  upon  an  express  trust 
for  their  maintenance,  then  it  must  be  so  applied,  irrespective 
of  their  father's  ability  to  support  and  educate  them."  This 
distinction  is  recognized  in  2  Story's  Equity  Jurisprudence, 
page  GOO,  note. 

In  a  note  to  Hughes  v.  Hughes,  1  Brown  Ch.  387,  it  is 
fiaid  that  maintenance  of  infants  is  not  allowed  by  courts  where 
the  parent  is  of  ability,  although  directed  by  the  will.  In  a 
note  it  is  said  that  Lord  Thurlow  continued  of  this  opinion  for 
«ome  time,  and  the  precedents  certainly  supported  him,  but 
that  afterward  he  changed  his  opinion,  and  the  practice  be- 
came varied  and  was  settled  to  the  contrary.  "It  appears, 
therefore,"  says  the  annotator,  "that  each  case  must  be  viewed 
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"by  the  court  so  as  to  meet*  its  exigencies  by  a  sound  dis- 
■cretion,  unfettered  by  any  strict  rule  of  mere  technicality;  and 
that  it  will  not  only  now  allow  maintenance  for  the  time  past, 
where  it  should  be  allowed  at  all,  but  will,  in  a  fit  case,  direct 
maintenance  although  the  author  of  bounty  may  not  Have  ex- 
pressly prescribed  it.  The  court  will  also  dispense  with  any 
reference  as  to  the  father's  abilit}',  where  the  circumstances  are 
strong;  as  where  the  fortune  of  the  child  is  very  large  and  the 
father  has  other  children,  or  will  be  much  inconvenienced  by 
the  burden  of  supporting  the  child  adequately  to  a  fortune  in 
which  he,  the  father,  cannot  participate." 

In  Mundy  v.  Howe,  4  Brown  Ch.  226,  the  lord  chancellor 
said:  "It  is  perfectly  clear,  from  the  cases,  that  where  the 
fund  is  given  as  a  bounty,  notwithstanding  a  provision  for 
maintenance,  the  father,  if  of  ability,  must  maintain  the  child ; 
(2)  but  in  this  case  it  is  part  of  the  execution  of  the  trust  con- 
tained in  the  contract." 

In  Davey  v.  Ward  (1877-78),  L.  R.  7  Ch.  Div.  754,  a  testa- 
tor gave  a  legacy  of  three  thousand  pounds  to  three  children, 
or  the  survivors  or  survivor  who  should  attain  twenty-one;  but 
if  all  *^*®  three  died  under  twenty-one,  there  was  a  gift  over. 
The  will  contained  a  direction  to  the  trustees  to  apply  the 
whole  or  such  part  as  they  should  think  fit  of  the  income  of  the 
legacy  for  the  maintenance  and  education  of  the  legatees  while 
under  twenty-one.  The  court  held  that  it  had  power  to  control 
the  discretion  of  the  trustees  in  the  allowance  to  be  made  for 
children;  and  the  court,  in  opposition  to  the  trustees,  directed 
that  the  whole  income  should  be  paid  to  the  fatlier  of  the 
children  for  their  maintenance,  together  with  an  equal  amount 
for  past  maintenance. 

In  Ransome  v.  Burgess  (1866-67),  L.  R.  3  Eq.  773,  Vice- 
chancellor  Kindersley  states  the  result  of  the  cases  to  ho  "that 
where  the  trust  property  is  derived  from  the  bounty  of  a 
£!tranger,  the  father,  if  of  sufficient  ability,  is  not  entitled  to 
have  the  income  applied  to  the  maintenance  of  his  children,  but 
that  if  the  trust  property  is  the  subject  of  a  marriage  si'ttle- 
ment,  and  therefore  the  creation  of  the  trust  is  matter  of  con- 
tract, then,  if  the  language  of  the  settlement  is  so  framed  aa 
to  express  a  trust  to  apply  the  income  or  any  part  of  the 
income  in  maintaining  the  children,  although  the  quantum  of 
income  to  be  so  applied  is  left  to  the  discretion  of  the  trustees, 
the  father  is  entitled  to  have  whatever  is  proper  and  necessary 
for  the  maintenance  of  his  children  applied  for  that  purpose. 
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without  reference  to  his  ability  to  maintain  them;  but  if  the 
language  of  the  settlement  expresses  merely  a  power  so  to  ap- 
ply the  income,  or  any  part  thereof,  to  the  maintenance  of  the- 
children,  then  the  father  is  not  so  entitled." 

In  Hadow  v.  Hadow,  16  Eng.  Ch.  438,  the  testator  gave 
one-third  of  his  residuary  estate  to  his  wife,  and  the  other  two- 
thirds  to  trustees  in  trust  for  his  children  at  twenty-one;  ands 
directed  that,  until  the  shares  of  his  children  should  be  payable 
to  them,  the  income  thereof  should  be  paid  to  his  wife,  to  be- 
by  her  applied,  or,  in  case  of  her  death,  to  be  applied  by  the 
trustees,  for  the  maintenance  of  the  children.  It  was  held  "that 
*^®  the  wife  was  entitled  to  the  income  of  the  children's  share 
during  their  minorities,  she  maintaining  them  in  a  proper 
manner." 

In  Browne  v.  Paul,  1  Sim.,  N.  S.,  92,  the  testator  gave  all 
his  property  to  trustees  in  trust,  to  pay  an  annuity  to  his  wife, 
and  subject  to  that  payment,  to  convey,  assign  or  transfer  all 
his  property,  unto  and  equally  between  his  children,  when 
and  as  they  severally  attained  twenty-one;  and,  in  the  mean- 
time, to  pay  to  his  wife,  or  otherwise  apply  the  rents  anci 
proceeds  of  their  respective  shares  for  or  toward  their  respec- 
tive maintenance,  education  and  advancement.  It  was  held  that 
"where,  during  the  minority  of  a  child,  the  interest  of  such 
child's  legacy  is  directed  to  be  paid  to  the  parent,  to  be  ap- 
plied for  or  toward  its  maintenance,  there  the  direction  as  to 
the  application  is  a  mere  charge,  for  the  benefit  of  the  child, 
on  what  is,  substantially,  a  gift  to  the  parent  subject  to  such 
charge." 

These  cases  are  not  cited  because  of  their  similarity  to  the 
case  under  consideration,  but  as  showing  that  the  rule  which 
requires  a  father  to  support  his  child  is  one  which  has  been  in- 
later  years  greatly  relaxed,  and  which  depends  in  its  application 
upon  the  circumstances  of  the  particular  case.  As  was  said  by 
Judge  Robertson,  in  Evans  v.  Pearce,  15  Gratt.  515,  78  Am. 
Dec.  635:  "The  court  will  look  with  liberality  to  the  circum- 
stances of  each  particular  case,  and  to  the  respective  estates 
of  father  and  children,  and  will  authorize  the  income  arising^ 
from  the  estates  of  infants  to  be  applied  to  their  support  when- 
ever, under  all  the  circumstances,  it  appears  to  be  proper." 

In  Griffith  v.  Bird,  22  Gratt.  73,  the  court  held  that  where 
a  father,  who  was  the  guardian  of  two  of  his  children,  main- 
tained and  educated  them  at  his  own  expense  and  made  no 
charge  against  them,  and  died  in  February,  1861,  up  to  which 
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time  his  estate  was  ample  to  pay  his  debts,  but  became  insuffi- 
cient to  do  so  by  losses  incurred  thereafter,  that  between  the 
father  and  his  ^  creditors  his  child  would  not  be  charged 
in  the  guardianship  account  with  the  cost  of  their  maintenance 
«nd  education. 

The  financial  condition  of  James  Hancock  at  his  father's 
death  does  not  appear.     The  trust  property  vested  in  him  as 
trustee,  under  the  fifth  clause  of  his  father's  will,  for  the  sup- 
port of  his  wife  and  children,  passed  at  once  under  his  control. 
He  collected  the  rents,  commingled  them  with  his  own  funds, 
rendered  no  account,  and  in  January,  1895,  claims  that  he  was 
indebted  to  that  fund  in  the  sum  of  $5,765.85,  which,  if  true, 
proves  that  he  had,  during  that  period,  appropriated  that  much 
«f  the  rents  derived  from  the  trust  property  to  his  own  use, 
in  violation  of  the  terms  of  the  trust  which  had  been  reposed 
in  him.     Is  that  true?     Had  there  been  during  that  period  any 
■diversion  by  the  trustee  of  the  trust  fund  confided  to  his  care"? 
The  house,  valued  at  $14,000,  wa^  devised  to  him  by  his  father 
as  trustee  for  his  wife  and  children,  to  be  held  not  subject  to 
his  own  debts  or  liabilities,  but  in  trust  for  the  support  and 
maintenance  of  his  present  or  any  future  wife  that  he  may 
take,  and  his  children,  the  said  trust  to  continue  during  the 
life  of  James  Hancock;  and  if,  at  his  death,  he  shall  leave  ai 
■wife  surviving  him,   until  her    death.     Upon    the  death   of 
■James  Hancock  and  wife,  the  trust  was  to  cease,  and  the  prop- 
erty to  vest  in  fee  simple  absolute  in  all  of  his  children  in 
equal  shares.     His  claim  now  is  that  in  1895  he  was  indebted  to 
the  trust  fund,  because  it  was  his  duty  to  support  his  children; 
that  he  was  of  ability  to  do  so,  and  that  he  was  guilty  of  a 
breach  of  trust  in  appropriating  the  trust  property  in  part  dis- 
charge of  the  duty  which  the  law  had  imposed  upon  him.     If 
the  will  of  A.  G.  Hancock  had  merely  conferred  a  power  upon 
the  son,  as  trustee,  so  to  apply  the  rents  and  profits  of  the  trust 
property,    it    would   be  a    most    dangerous    precedent,  in  our 
■opinion,  to  allow  him,  after  he  had  exercised  that  power  and  ap- 
propriated the  rents  of  the  trust  property  to  the  maintenance  and 
support  of  his  wife  and  children,  to  recall  the  exorcise  of  the  dis- 
cretion **2  with  which  he  had  been  invested,  and  penuit  him  to 
reconstruct  the  past  as  between  himself  and  the  trust  fund  and 
his  beneficiaries,  and  after  a  lapse  of  eight  years  to  constitute 
himself  a  debtor  to  the  fund  which  had  been  confided  to  his 
c<mtrol.     If,  we  repeat,  the  will  had  clothetl  him  with  the  ex- 
ercise of  a  mere  power,  and  that  power  had  been  exercised  in 
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eccordance  with  its  terms,  the  court  would  be  slow  to  reopen  the 
transaction  and  restate  the  account,  for  to  do  so  would  be  to 
multiply  opportunities  for  fraud  and  imposition  upon  innocent 
creditors.  But  in  the  case  before  us  the  trustee  was  not  clothed 
with  a  mere  discretionary  power.  He  received  the  property  im- 
pressed with  a  trust  for  the  support  of  his  wife  and  children. 
Its  income  seems  to  have  been  applied  during  all  these  year?; 
in  strict  conformity  with  his  duty  as  prescribed  by  his  father's 
will,  and  where  is  the  wrong  and  injustice  of  which  his  benefi- 
ciaries can  now  be  heard  to  complain  ? 

This  house  and  lot,  which  is  the  subject  of  the  trust,  was,  at 
the  date  of  the  testator's  death,  rented  for  the  sum  of  $900. 
By  reason  of  the  improvements  which  have  been  placed  upon 
it  under  the  circumstances  which  have  been  detailed,  a  contract 
for  its  rental  was  entered  into  before  its  erection  at  the  sum  of 
$1,750  per  year.  Its  yearly  value  had  been  increased  more  than 
ninety  per  cent. 

The  conduct  of  the  trustee  in  this  case  was  well  calculated 
to  beguile  and  mislead  those  who  dealt  with  him.  Had  he  set- 
tled his  accounts,  and  charged  himself  with  the  accumulation 
of  rents  from  the  trust  property,  all  who  extended  credit  to 
him  would  have  done  so  with  their  eyes  open;  but  there  was 
nothing  to  disclose  the  true  condition  of  his  affairs,  and  much 
to  lull  them  into  a  false  security.  He  not  only  stated  no  ac- 
count, but  for  all  that  appears  he  kept  none.  He  commingled 
what  he  received  from  the  trust  with  his  own  money,  and  drew 
upon  it  as  a  common  fund. 

A  trustee  cannot,  of  course,  by  such  conduct  prejudice  the 
*^*  trust,  but  the  question  here  is  whether  he  shall  de- 
feat his  creditors,  not  for  the  protection  of  the  trust 
from  loss,  but  its  augmentation  by  the  process  of  capitalizing 
the  rents  derived  from  it.  Equity  enjoins  upon  us  the  duty  of 
being  just  before  we  are  generous.  As  we  have  seen,  if  the 
trustees  have  discretion  as  to  the  application  of  the  fund  to  the 
support  of  the  children,  the  court  will  not,  at  the  father's  in- 
stance, compel  them  to  exercise  it,  he  being  of  ability.  Nor 
will  the  court  interfere  with  their  discretion  if  they  see  fit  to 
exercise  it :  2  Perry  on  Trusts,  sec.  612.  So,  by  parity  of  rea- 
soning, where  the  trustee  has  exercised  the  discretion  and  sup- 
ported the  children,  the  father  will  not  be  permitted  to  restore 
to  the  trust  fund  what  had  been  rightfully  appropriated  in  order 
that  he  may  augment  the  trust  fund  and  evade  the  payment 
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of  his  honest  debts,  for  that  would  be  to  make  the  rights  of 
men  depend  not  upon  law,  but  the  whim,  the  caprice,  the  prefer- 
ence, or  the  interest  of  the  individual. 

If  the  will  is  to  be  construed  as  not  clothing  the  trustee  with 
a  mere  discretion,  but  as  creating  an  express  trust  for  the  sup- 
port of  the  wife  and  children,  which  we  think  is  the  true  con- 
struction, then  the  case  is  still  stronger  for  appellant,  for  then 
it  must  be  so  applied  irrespective  of  their  father's  ability  to  sup- 
port and  educate  them:  3  Pomeroy's  Equity  Jurisprudence, 
supra.  Either  view  is  conclusive  of  the  case,  for  if  such  be  the 
law  where  there  is  a  discretionary  power  or  an  express  trust 
in  cases  in  which  the  father  is  not  the  trustee,  the  union  of 
the  two  relations  in  one  person  can  have  no  influence  upon  the 
the  result. 

The  case  of  Forris  v.  Jones,  93  Va.  176,  24  S.  E.  911,  seems 
to  be  relied  upon  by  appellees.  An  insolvent  son  had  made  a 
gift  to  his  mother,  and  a  creditor,  whose  debt  arose  prior  to  the 
gift,  brought  a  suit  to  hold  the  mother  liable  for  its  payment, 
and  to  subject  the  gift  to  the  payment  of  his  debt,  but  it  ap- 
pearing that  prior  to  the  institution  of  the  suit  the  mother 
lent  the  son  an  amount  larger  than  the  gift,  that  there  was  no 
actual  fraud,  ***  and  that  the  mother  had  no  knowledge  of 
the  insolvency  of  the  son,  the  court  held  that  there  was  no 
liability  upon  her.  It  could  not  have  been  otherwise.  There 
was  no  actual  fraud.  There  had  been  a  restoration  to  the  son's 
estate  by  the  mother  of  what  she  had  received.  The  ability 
of  the  son  to  meet  his  obligations  had  not  been  diminished, 
and  the  creditor  in  no  respect  prejudiced  by  the  transaction. 

We  are  of  opinion  that  to  sanction  what  was  done  in  thib 
case  would  be  to  permit  a  trustee  to  change  his  course  of  con- 
duct in  the  light  of  subsequent  events,  and  of  hi^  altered  finan- 
cial condition,  and  to  permit  him  to  simulate  a  debt  to  the  es- 
tate under  his  control  in  order  that  it  might  be  augmented  for 
the  benefit  of  his  wife  and  children  at  the  expense  of  existing 
creditors. 

The  decree  of  the  circuit  court  must  be  reversed. 


The  Legal  Obligation  of  a  Parent  to  support  and  maintain  his  infant 
children  is  not  clear.  Some  authorities  maintain  that  there  is  no 
such  obligation:  Kelley  v.  Liavis,  49  N.  H,  187,  6  Am.  Kep.  499; 
monographic  note  to  Bennett  v.  Gillette,  74  Am.  Dec.  799.  Other 
authorities  take  a  different  view:  Eowe  v.  Kaper,.  23  Ind.  App.  27, 
77  Am.  8t.  liep.  411,  54  JM.  E.  770;  Zilley  v.  Duuwiddie,  98  Wis.  428, 
67  Am.  St.  Eep.  820,  74  N.  W.  126;  Portex  v.  I'owell,  ^9  Iowa,  131, 
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44  N.  W.  295,  17  Am  St.  Rep.  353,  and  cases  cited  in  the  cross-ref- 
•erence  note  thereto.  It  has  been  held  that  a  father  is  bound  to  main- 
tain his  minor  children  from  his  own  estate  if  able,  though  they  have 
a  separate  estate:  Presley  v.  Davis,  7  Eich.  Eq,  105,  62  Am,  Dec,  396; 
Johnson  v,  Johnson,  2  Hill  Ch,  277,  29  Am,  Dec.  72,  And  no  allow- 
ance will  be  made  him  for  that  purpose  out  of  their  property.  He 
may  be  entitled  to  such  allowance,  however,  even  for  past  mainte* 
nance:  Note  to  Myers  v,  Myers,  16  Am.  Dec,  661-663. 

The  Effect  of  Placing  Improvements  by  a  husband  on  his  wife's  sep- 
arate  property,  as  against  hia  creditors,  is  considered  in  the  mono- 
graphic note  to  Morris  v.  Fletcher,  77  Am.  St.  Rep.  92-109;  Selover  v. 
Selover,  62  N.  J,  Eq,  761,  90  Am,  St,  Rep,  478,  45  Atl.  522;  Olsou  v, 
O'Connor,  9  N.  Dak.  504,  81  Am,  St.  Rep.  595,  84  N.  W.  359. 


HUTCHINSOI^  V.  MAXWELL. 

[100  Va.  169,  40  S.  E,  655.] 

EXECUTION— Condition  That  Property  shall  not  be  Subject 
to. — If  a  condition  is  annexed  to  a  legal  estate  that  it  shall  not  be 
liable  for  the  owner's  debts,  such  condition  is  void.     (p.  952.) 

SPENDTHRIFT  TRUST,— If  property  is  given  to  be  held  in 
trust  for  the  benefit  of  the  beneficiary  and  to  pay  the  income  to  him 
from  time  to  time,  with  a  condition  that  it  shall  not  be  subject  to 
execution,  this  condition  is  void,  if  the  statutes  of  the  state  declare 
that  estates  of  every  kind  held  or  possessed  in  trust  shall  be  subject 
to  the  debts  and  charges  of  the  persona  to  whose  use  and  benefit  they 
«re  80  held,     (p,  952,) 

SPENDTHRIFT  TRUST— Interest  of  the  Beneficiary,  When 
■Subject  to  Creditors'  Bills. — When  a  deed  of  gift  conveys  property 
to  be  held  in  trust  as  follows:  (1)  Certain  horses  for  the  use  and 
benefit  of  the  cestui  que  trust,  with  power  in  the  trustees  to  sell  and 
dispose  of  the  same  in  accordance  with  and  for  the  purposes  of  the 
trust,  and  (2)  certain  real  property  with  power,  out  of  the  rents  and 
profits,  to  apply  them  in  the  discretion  of  the  trustees  to  the  com- 
fortable support  and  maintenance  of  the  beneficiary,  paying,  from 
time  to  time  or  from  week  to  week,  only  so  much  as  may  seem  proper, 
and,  as  to  any  residue  not  expended  for  such  purpose,  that  the  trus- 
tee should  invest  it  along  with  the  capital  or  principal  sum,  and 
■upon  the  death  of  the  beneficiary,  that  the  property  remaining  shall 
go  to  such  person  as  he  may  appoint,  and  on  default  of  the  appoint- 
ment, to  his  heirs  at  law,  his  creditors  may  by  suit  in  equity  reach 
and  compel  the  payment  to  them  of  any  sum  which  he  could  have 
•claimed  should  be  applied  to  his  benefit,  though  the  deed  creating  the 
trust  declares  that  it  shall  not  be  subjected  to  the  demands  of  cred- 
itors,    (pp,  953,  954,) 

SPENDTHRIFT  TRUST— Discretion  of  Trustee,  When  does 
not  Prevent  Creditors  from  Reaching  Funds  of,— Where  property  is 
the  subject  of  a  spendthrift  trust,  the  fact  that  a  trustee  has  a  dis- 
■cretion  to  apply  so  much  of  the  income  as  may  be  necessary  for  the 
support  of  the  beneficiary  and  for  other  purposes  does  not  remove 
the  funds  from  a  bill  for  the  benefit  of  creditors,  if  the  trustee  has 
no  right  to  exclude  the  beneficiary  from  the  benefit  of  the  trust.  CP« 
S54,) 
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CBEDITOSS'  BILL— Construction  of.— Where  a  bill  is  filed 
in  behalf  of  the  complainants,  and  of  ail  creditors  who  may  be  en- 
titled to  become  parties  to  the  suit,  it  must  be  construed  as  being 
filed  on  behalf  of  lien  creditora  only.     (p.  954.) 

A  CBEDITOB'S  BILL  may  be  Maintained  Without  Alleging  a 
Betum  Upon  Execution  of  no  property  found,  if  it  avers  that  they 
have  sued  out  execution  and  maintained  a  lien  on  the  property,  (p. 
i>54.) 

EQUITY  PEAOTICE.— As  Against  the  Objection  That  the  BUi 
Is  Indefinite  and  Uncertain,  it  must  be  read  in  connection  with  the  ex- 
hibits filed,  and  if,  when  so  read,  it  states  complainants'  case  with 
such  a  decree  of  consistency  as  will  enable  the  defendants  to  make 
their  defense,  the  objection  should  be  overruled,     (p.  954.) 

EQUITY  PEACTICE— Bill,  When  not  Multifarious.— Where 
the  original  bill  is  to  subject  the  interest  of  a  debtor  in  trust  prop- 
erty to  the  payment  of  his  debts,  and  an  amendment  is  filed  averring 
that  the  property  subject  to  the  trust  had  belonged  to  the  debtor, 
and  had  been  by  him  conveyed  to  hinder  and  defraud  his  creditors, 
and  it  is  apparent  from  the  whole  scope  of  the  amended  bill  that  its 
object  is  not  to  have  the  deeds  annulled,  but  to  subject  the  benefi- 
ciary's interest  to  the  payment  of  hia  detta^  the  bill,  as  so  amended, 
is  not  multifarious,     (pp.  954,  955.) 

S.  J.  C.  Moore,  C.  Kownslar,  M.  McCormick,  and  R.  M. 
Ward,  for  the  appellants. 

Barton  &  Boyd,  for  the  appellees. 

i^'o  BUCHANAN",  J.^.  This  suit  was  instituted  to  reach  and 
subject  the  rights  and  interests  of  Clark  Maxwell,  the  debtor, 
in  certain  real  and  personal  estate  conveyed  by  his  wife  to  a 
trustee,  to  the  payment  of  the  debts  of  the  appellants  which 
had  been  reduced  to  judgment,  and  upon  which  execution  had 
issued. 

The  object  of  the  conveyances  of  the  wife  to  the  trustee  was, 
as  is  stated  in  the  deeds,  to  provide  "an  estate  and  fund  for  the 
maintenance,  support,  and  enjoyment  of  the  said  Clark  Max- 
well, the  husband  of  the  said  party  of  the  first  part,  at  the  same 
time  securing  the  same  against  his  improvidence,  without  being 
alienable  by  him  or  in  any  wise  subject  to,  or  chargeable  with, 
Lis  past,  present,  or  future  debts  or  liabilities.'* 

^''^  The  estate  conveyed  to  Scott  H.  Hansbrough,  trustee,  by 
one  of  the  deeds,  consisted  of  horses,  wagons,  carts,  harness, 
silverware,  pictures,  etc.;  and  the  right  to  the  use  and  occupa- 
tion of,  and  to  the  rents  and  profits  arising  from,  a  certain  farm 
lying  in  part  in  the  county  of  Clarke  and  partly  in  the  county 
of  Frederick,  containing  three  hundred  and  thirty-three  acres, 
durin<r  the  natural  life  of  the  husband,  reserving  to  the  grantor 
the  remainder  in  the  farm. 
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The  estate  conveyed  by  the  other  deed  consisted,  first,  of  one- 
half  in  value,  or  a  moiety,  of  the  capital  or  principal  sum  of 
all  the  properties,  moneys,  investments,  choses  in  action,  and 
estate,  real,  personal  or  mixed,  in  the  charge,  custody  and  man- 
agement of  one  George  M.  Saunders,  of  London,  England,  the 
attorney  and  agent  of  the  wife;  and  second,  the  net  income, 
rents,  profits  and  interest  arising  out  of  and  derived  from  the 
other  moiety  of  the  property  held  by  said  agent  and  attorney 
during  the  life  of  the  husband.  The  estate  or  interest  of  the 
husband  in  the  horses  and  other  personal  property  conveyed 
l)y  the  first-named  deed  is  limited  as  follows:  "The  said  Scott 
H.  Hansbrough  shall,  immediately  upon  the  execution  and  de- 
livery of  this  indenture,  take  possession  of  the  personal  property 
aforesaid  mentioned  in  clause  1,  and  hold  the  same  as  trustee 
aforesaid,  free  from  all  debts  or  liabilities  of  the  said  Clark 
Maxwell,  and  without  any  right  or  power  in  the  said  Clark 
Maxwell  to  dispose  of,  alien,  or  charge  or  encumber  the  same, 
but  for  the  free  use  and  enjoyment  of  said  Clark  Maxwell,  as 
provided  in  the  trust  herein  contained,  with  power  only  to  said 
trustee  to  sell  and  dispose  of  the  same  when  and  as  he  may  see 
fit,  in  accordance  with  and  for  the  purposes  of  the  trust  herein 
established." 

As  to  the  farm,  the  deed  provides  that  the  trustee,  "out  of 
the  rents  and  profits  arising  from  said  farm  after  paying  all 
taxes,  insurance,  and  necessary  expenses  of  administering  said 
trust,  shall  apply  the  same  so  far  as  is  necessary  in  his  discre- 
tion ^"^^  and  judgment  to  the  proper  and  comfortable  support 
and  maintenance  of  said  Clark  Maxwell,  paying  therefrom  from 
time  to  time,  or  from  week  to  week,  only  so  much  of  said  rents 
and  profits,  proportionately  in  such  sum  or  sums  as  to  said 
trustee  may  seem  proper  to  be  paid ,  without  the  right  or  power 
of  said  Clark  Maxwell  to  assign  or  anticipate  the  same;  and 
any  residue  thereof,  remaining  after  the  payment  of  said  taxes, 
costs  of  insurance  and  other  expenses  aforesaid,  and  the  said 
support  and  maintenance  of  said  Clark  Maxwell,  shall  be  safely 
invested  from  time  to  time  by  said  trustee  as  other  trust  funds 
are  required  by  law  to  be  invested  and  held  in  trust,  as  a  cap- 
ital sum. 

"The  annual  interest  or  income  from  which  shall  be  expended 
for  the  maintenance  and  support  of  said  Clark  Maxwell  as 
aforesaid,  and  such  capital  sum  shall,  at  or  after  the  death  of 
said  Clark  Maxwell,  be  paid  to  such  person  or  persons  as  said 
Clark  Maxwell  shall  nominate  and  appoint  by  his  last  will  and 
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testament,  and  in  default  of  such  appointment,  the  same  shall 
pass  and  belong  to  the  heirs  at  law  of  said  Clark  Maxwell." 

By  the  terms  of  the  other  deeds  which  convey  the  property 
in  the  hands  of  Saunders,  agent  and  attorney,  it  is  provided 
that  the  property  thereby  conveyed  shall  be  held  in  trust  "and 
free  from  the  control  and  ownership  and  power  of  said  Clark 
Maxwell  and  his  assigns,  and  in  no  respect  or  manner  subject 
to  any  contract,  debt  or  liability  of  said  Clark  l^faxwell,  but 
upon  the  further  trust  that,  out  of  so  much  of  said  income, 
rents  and  profits  as  in  the  discretion  and  judgment  of  said 
trustee  shall  be  necessary  therefor,  the  said  trustee  shall  pro- 
vide for  the  proper  and  comfortable  support  of  said  Clark  Max- 
well, payable  to  or  for  the  said  Clark  Maxwell  from  week  to 
week,  or  from  time  to  time,  proportionately  so  much  of  said  in- 
come, rents  and  profits  in  sum  or  sums  as  may  to  said  trustee 
seem  proper  to  he  paid  therefor ;  and  any  residue  thereof  not  so 
expended  by  said  trustee  shall  be  by  him  safely  invested  from 
time  to  time  and  held  in  trust  as  a  capital  sum,  along  with  the 
aforesaid  capital  ^"^^  or  principal  sum  derived  from  the  moiety 
of  said  properties,  money,  etc."  ....  It  further  provides  that 
"the  said  trustee,  npon  the  death  of  said  Clark  Maxwell,  shall 
pay  the  principal  sum  in  his  hands  to  such  person  or  persons 
as  Maxwell  shall  nominate  and  appoint  by  his  last  will,  and  in 
default  of  snch  appointment,  the  same  shall  pass  and  belong  to 
his  ( Maxwell's)  heirs  at  law." 

Upon  appellant's  contention,  two  questions  arise:  1. 
Whether  the  interest  or  estate  conveyed  by  the  deeds  was  a  gift, 
or  was  based  upon  a  valuable  consideration;  2.  If  a  gift, 
whether  or  not  the  provisions  of  the  deeds,  that  it  should  not 
be  liable  for  the  donee's  debts,  are  void,  because  repugnant  to 
the  nature  of  the  estate  conveyed. 

If  the  conveyances  were  based  upon  a  valuable  consideration, 
the  second  question  does  not  arise,  as  it  is  conceded  by  appel- 
lees' counsel  that  if  the  cestui  que  trust  paid  a  consideration  for 
the  property  conveyed,  the  provisions  of  the  deed  that  it  should 
not  be  liable  for  his  de]>ts  would  be  a  fraud  upon  the  rights  of 
his  creditors,  and  could  not  be  upheld. 

The  deeds  in  question,  upon  their  face,  purport  to  convey 
the  estate  or  interest  which  passes  to  the  grantee  as  gifts,  and 
the  record  does  not  show  that  the  conveyances  were  based  upon 
considerations  deemed  valuable  in  law.  Being  gifts,  the  next 
question  is,  Are  the  provisions  of  the  deeds,  declaring  that  the 
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donee's  estate  or  interest  therein  should  not  be  liable  for  his 
debts,  void? 

It  is  conceded  that  the  question  of  the  liability  for  debt  of  a 
cestui  que  trust's  interest  in  property,  out  of  the  income  of 
■which  he  is  to  be  supported  for  life,  had  not  been  passed  upon 
by  this  court  prior  to  the  case  of  Garland  v.  Garland,  87  Va.  758, 
24  Am.  St.  Eep.  682,  13  S.  E.  478.  Numerous  cases  had  been 
before  this  court  in  which  trusts  making  somewhat  similar 
provisions  were  involved,  but  they  were  either  cases  in  which  it 
was  not  necessary  to  pass  upon  the  question  now  under  consid- 
eration, or  cases  where  the  *'^*  provisions  were  for  the  benefit 
of  two  or  more  beneficiaries,  and  the  question  was  whether  or 
not  their  interests  could  be  severed,  or  whether  they  were  so 
connected  that  no  part  of  the  trust  fund  could  be  reached  for 
the  debts  of  any  one  of  them.  Among  these  cases  are  Mark- 
ham  v.  Guerrant,  4  Leigh,  279;  Nickell  v.  Handly,  10  Gratt. 
336;  Camp  v.  Cleary,  76  Va.  140.  But  it  is  claimed  that  in 
the  case  of  Garland  v.  Garland,  87  Va.  758,  24  Am.  St.  Eep. 
682,  13  S.  E.  478,  the  validity  of  such  trusts  was  upheld,  and 
that  the  question  is  no  longer  an  open  one  in  this  state. 

•Die  opinion  of  the  court  in  that  case  does  so  hold,  but  the 
construction  which  the  court  placed  upon  the  will  did  not,  we 
think,  require  a  decision  of  the  question.  It  construed  the  will 
as  giving  to  the  testator's  brother.  Burr  Garland,  the  mere 
right  to  a  decent  and  comfortable  support  out  of  the  profits  of 
an  estate,  the  legal  title  to  which,  as  well  as  the  profits,  he  (the 
testator)  was  careful  to  confer  upon  the  trustee.  Burr  Gar- 
land was  dead,  and  the  property  sought  to  he  subjected  were 
profits  unexpended  at  the  time  of  his  death. 

Having  placed  this  construction  upon  the  will,  the  court 
says :  "On  behalf  of  the  appellees  it  is  insisted  that  the  testator, 
by  his  will,  gave  to  Burr  Garland  the  profits  therein  mentioned 
absolutely,  and  that  the  exemption  of  the  profits  from  liability 
for  Burr  Garland's  debt  is  void,  because  they  say  it  is  a  funda- 
mental doctrine  of  the  English  chancery,  and  that  the  same  rule 
prevails  in  America,  that  no  such  estate  can  be  deprived  of  the 
incident  of  alienability  or  liability  for  the  debts  of  the  owner. 

"But  this  argument  seems  to  me  to  be  beside  the  mark.  In 
this  case  the  devisee  and  legatee.  Burr  Garland,  did  not  take 
any  absolute  property  in  the  profits  of  the  estate  which  he 
might  have  assigned  or  aliened,  but,  on  the  contrary,  he  acquired 
the  mere,  although  exclusive,  right  to  a  perception  of  so  much 
of  said  profits  as  would  furnish  a  decent  and  comfortable  sup- 
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port  for  himself,  and  this  was  so  qualified  and  limited  as  to 
fence  out  all  his  creditors  except  those  who  furniBhed  him  sup- 
plies for  i'"'*  his  support.  Had  he  undertaken  to  expend  these 
profits  in  any  other  way,  he  would  have  been  guilty  of  a  breach 
of  trust,  for  there  was,  in  the  eye  of  a  court  of  equity,  as  com- 
plete a  trust  in  him  to  apply  these  profits  in  this  one  direction 
as  there  was  in  the  trustee  to  hold  the  legal  title.  And  while 
he.  Burr  Garland,  took  this  qualified  right,  which  we  think  it 
is  a  misnomer  to  call  property,  the  remaindermen  took  a  vested 
remainder  in  all  the  surplus  or  unexpended  profits." 

If  Burr  Garland  acquired  no  property  rights  under  the  will 
of  his  brother  in  the  profits  sought  to  be  subjected  in  that  case, 
as  the  court  in  effect  held,  then  there  was  of  course  nothing  for 
his  creditors  to  subject,  and  there  was  no  necessity  or  occasion 
for  the  court  expressing  any  opinion  upon  the  validity  or  in- 
validity of  such  provisions  where  the  cestui  que  trust  did  take 
a  property  interest  under  the  trust.  That  expression  of  opin- 
ion was,  therefore,  a  mere  dictum,  and  cannot  be  regarded  as 
an  authoritative  decision  of  the  question  under  consideration. 

It  is  well  settled  in  this  country  and  in  England,  from  which 
country  we  derive  the  principles  of  our  jurisprudence,  that  a 
gift  or  grant  of  a  beneficial  estate,  in  fee  or  absolutely,  whether 
legal  or  equitable,  has  certain  legal  incidents  of  which  the  es- 
tate cannot  be  devested,  and  all  conditions  adopted  for  that  pur- 
pose are  necessarily  repugnant  and  void.  Among  those  inci- 
dents are  the  donee's  or  grantee's  power  of  alienating  such  es- 
tate, and  its  liability  for  his  debts:  Coke  on  Littleton,  223a; 
Brandon  v.  Eobinson,  18  Ves.  429;  2  Minor's  Institutes,  4th 
ed.,  287,  288;  Gray's  Restraints  on  Alienation,  2d  ed.,  sees. 
105,  134. 

The  reasons  for  this  doctrine  or  principle  is  the  repugnancy 
of  puch  restraints  upon  the  ordinary  rights  of  property,  and 
that  property  would  thereby  be  withdrawn  from  the  ordinary 
rules  and  channels  of  commerce  and  trade. 

In  Coke  on  Littleton,  223a,  in  discussing  conditions  against 
alienation,  it  is  said :  "The  like  law  is  of  a  devise  in  fee  upon 
condition  that  the  devisee  shall  not  alien,  the  condition  is  void; 
*''®  and  so  it  is  of  a  grant,  release,  confirmation,  or  any  other 
conveyance,  whereby  a  fee  simple  doth  pass.  For  it  is  absurd 
and  repugnant  to  reason  that  he  that  hath  no  possibility  to  have 
the  land  revert  to  him  should  restrain  his  feoffee  in  foe  simple 
of  all  his  power  to  alien.  And  so  it  is  if  a  man  be  possessed 
of  a  lease  for  years,  or  of  a  horse,  or  of  any  other  chattel,  real 
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or  personal,  and  give  or  sell  his  whole  interest  or  propertie 
therein,  upon  condition  that  the  donee  or  vendee  shall  not  alien 
the  same,  the  same  is  void,  because  his  whole  interest  and  prop- 
ertie is  out  of  him,  so  as  he  hath  no  possibilitie  of  a  reverter; 
and  it  is  against  trade  and  traffique  and  bargaining,  and  con- 
tracting between  man  and  man.'* 

The  case  of  a  settlement  upon  a  married  woman,  or  in  refer- 
ence to  coverture,  is  an  exception,  or  apparent  exception,  to  the 
general  rule  that  conditions  restraining  the  power  of  alienation 
and  exempting  property  from  the  liability  for  the  debts  of  the 
owner  is  repugnant  and  void.  But  the  whole  doctrine  of  theJ 
equitable  separate  estate  of  a  married  woman  is  the  creature 
of  equity,  the  invention  of  the  chancellors,  and  sets  at  naught 
many  of  the  principles  of  the  common  law:  2  Minor's  Insti- 
tutes, 4th  ed.,  948. 

"When  this  court,"  said  Lord  Cottonham  in  Tullett  v.  Arm- 
strong, 4  Mylne  &  C.  377,  "first  established  the  separate  estate, 
it  violated  the  laws  of  property  as  between  husband  and  wife; 
but  it  was  thought  beneficial,  and  it  prevailed.  It  being  once 
settled  that  a  wife  might  enjoy  separate  estate  as  a  feme  sole, 
the  laws  of  property  attached  to  this  new  estate;  and  it  was 
found,  as  part  of  such  law,  that  the  power  of  alienation  be- 
longed to  the  wife,  and  was  destructive  of  the  security  intended 
for  it.  Equity  again  interfered,  and  by  another  violation  of 
the  law  of  property  supported  the  validity  of  the  prohibition 
against  alienation" :  Buckton  v.  Hay,  11  Ch.  Div.  645. 

It  is  also  well  settled  in  England  that  the  right  of  alienation 
and  liability  for  debts  are  inseparable  incidents  of  a  life  estate, 
*'"''  whether  limited  by  way  of  trust  or  otherwise,  except  in 
cases  where  there  is  a  termination,  or  limitation  over,  of  the 
estate  dependent  upon  attempted  alienation  or  seizure  by  cred- 
itors: Brandon  v.  Robinson,  18  Ves.  429;  Graves  v.  Dolphin, 
1  Sim.  66;  Rochford  v.  Hackman,  9  Hare,  475;  Gray  on  Re- 
straints on  Alienation  of  Property,  sec.  134. 

It  is  also  equally  well  settled  in  this  country,  even  in  those 
jurisdictions  where  "spendthrift  trusts"  are  upheld,  that  lia- 
bility for  debts  is  an  inseparable  incident  of  a  legal  life  estate. 
In  the  case  of  Hahn  v.  Hutchinson,  159  Pa.  St.  138,  139,  28  Atl. 
167,  the  supreme  court  of  Pennsylvania,  where  such  trusts  seem 
to  have  had  their  origin,  held,  following  prior  decisions,  that 
"in  order  to  protect  the  estate  from  creditors,  the  legal  estate 
must  be  in  the  hands  of  a  trustee,  and  if  the  equitable  estate 
become  merged  in  the  legal  it  could  be  immediately  seized  in 
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i'xecution  by  the  creditors."  Professor  Gray,  who  has  given 
this  subject  the  most  thorough  investigation,  in  his  work  oni 
Restraints  on  Alienation,  says  there  is  not  a  shred  of  authority, 
•en  either  side  of  the  Atlantic,  in  favor  of  the  doctrine  that  a 
life  tenant  of  the  legal  estate  in  land  can  be  restrained  from 
alienation :  Sees.  134  138.  In  our  investigation,  we  have  found 
no  case  holding  a  contrary  doctrine,  unless  it  be  some  Illinois 
cases  referred  to  by  Professor  Gray.  At  least,  the  overwhelm- 
ing current  of  authority  is  that  a  legal  life  estate  is  subject  to 
the  legal  incidents  of  property,  one  of  which  is  that  it  is  liable 
for  the  owner's  debts:  Ehrisman  v.  Sener,  162  Pa.  St.  577,  29 
Atl.  719;  Wellington  v.  Janrin,  60  N.  H.  174;  McCleary  v. 
Ellis,  54  Iowa,  311,  37  Am.  Eep.  205,  6  N.  W.  571;  Maj-nard 
V.  Cleaves,  149  Mass.  307,  21  N".  E.  376. 

If  liability  for  debts  is  an  inseparable  incident  of  a  legal  life 
estate,  as  it  unquestionably  is,  why  should  it  not  be  an  insepara- 
ble incident  of  a  like  estate  in  equity?  One  reason  why  it  is 
an  inseparable  incident  of  property  at  common  law  is,  that  it  is 
against  public  policy  that  a  man  "should  have  an  estate  to  live 
on,  but  not  an  estate  to  pay  debts  with."  Does  not  this 
*"®  reason  apply  as  much  to  equitable  estates  as  to  legal?  A 
restraint  on  alienation  and  freedom  from  liability  for  debt  are 
as  much  against  public  policy  in  the  one  case  as  in  the  other. 
The  English  chancery  courts  recognized  this,  and  applied  the 
rule  of  the  common  law  to  equitable  estates.  They  did  not  en- 
graft any  new  doctrine  on  the  common  law,  as  is  suggested  in 
some  of  the  cases  which  uphold  spendthrift  trusts ;  but,  as  Pro- 
fessor Gray  shows  conclusively,  "they  walked  scrupulously  in 
the  ancient  ways  of  the  law;  and  it  is  these  late  cases  which 
have  departed  from  the  principles  of  the  common  law  as  much 
as  they  have  from  the  precedents  in  equity."  "The  common 
law,"  as  he  says,  "held  that  legal  estates  of  freehold,  whether 
in  fee  simple  or  for  life,  should  not  be  inalienable;  and  chan- 
cery held  the  same  of  equitable  estates  of  freehold.  The  com- 
mon law  held  that  a  legal  life  estate  might  be  made  determina- 
ble on  alienation;  and  chancery  held  the  same  of  an  equitable 
life  estate":  Sec.  256. 

Not  only  did  courts  of  equity,  in  the  furtherance  of  a 
wise  public  policy,  recognize  the  fact  that  equitable  as  well  as 
legal  estates  should  not  be  withdrawn  from  commerce,  and 
should  be  liable  for  the  obligations  of  the  owner,  but  at  an  early 
day,  very  soon  after  we  had  severed  our  connection  with  the 
moiiier  country,  the  law-making  power  of  this  state,  by  an  act 
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regulating  conveyances,  which  went  into  effect  January  1,  1787, 
and  which,  with  some  verbal  changes,  is  found  in  section  2438 
of  the  Code  of  1887,  declared  that  "estates  of  every  kind,, 
holden  or  possessed  in  trust,  shall  be  subject  to  debts  and 
charges  of  the  persons  to  whose  use  or  whose  benefit  they  are 
holden  or  possessed,  as  they  would  be  if  those  persons  owned 
the  like  interest  in  the  things  holden  or  possessed,  as  in  the 
uses  or  trusts  thereof":  12  Henning's  Statutes  at  Large,  c.  62, 
p.  157;  1  Rev.  Code  of  1819,  c.  99,  sec.  30. 

This  statute  makes  the  equitable  estate  of  the  cestui  que  trust 
liable  for  his  debts  to  the  same  extent  as  if  he  were  the  legal 
'^''^  owner  of  the  same.  If  a  condition  is  annexed  to  a  legal 
life  estate  that  it  shall  not  be  liable  for  the  owner's  debts,  it  is 
\oid.  Why,  then,  is  not  a  like  condition  annexed  to  an  equita- 
ble life  estate  void  also? 

The  legislation  of  this  state  shows  that  it  was  the  object  and 
policy  of  the  legislature  to  make  all  estates,  where  the  owner  is 
sui  juris,  liable  for  debt,  whether  legal  or  equitable,  except  such 
as  might  be  exempt  by  express  statutory  provisions.  The  ef- 
fect of  upholding  spendthrift  trusts  would  be  to  encourage  idle- 
ness and  lessen  enterprise,  and  to  foster  a  class  who  become 
more  and  more  reckless  and  indifferent  to  their  honest  debts 
from  a  sense  that  they  are  hedged  in  by  the  law  beyond  the 
reach  of  their  creditors. 

The  decisions  of  the  American  courts  upon  this  question  are 
conflicting,  and  the  reasoning  of  the  cases  which  uphold  spend- 
thrift trusts  is  unsatisfactory,  and,  as  it  seems  to  us,  at  war  with 
well-settled  principles  of  law  as  to  the  incidents  of  property, 
whilst  the  English  courts  of  chancery,  and  the  American  cases 
which  follow  them  (even  if  our  statute  did  not  make  a  debtor's 
equitable  property  liable  for  his  debts  to  the  same  extent  as  if 
he  were  the  legal  owner),  seem  to  us  to  be  sustained  by  the 
better  reason,  and  to  be  in  furtherance  of  a  wise  public  policy. 
Whatever  rights,  whether  legal  or  equitable,  a  person  sui  juris 
has  in  property,  ought  to  be,  and  we  think  are,  liable  for  hisj, 
debts  except  so  far  as  exempt  therefrom  by  statute.  Whatever 
rights  of  property  the  cestui  que  trust  can  demand  from  his 
trustees,  his  creditors  ought  to  have  the  right  to  subject  to  the 
pa3anent  of  their  debts  unless  his  rights  are  so  connected  or 
blended  with  the  rights  of  others  that  it  cannot  be  subjected 
without  prejudice  to  the  latter's  rights:  Nickell  v.  Handly,  10 
Gratt.  336,  339. 
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Having  reached  this  conclusion,  the  provisions  in  the  deed  of 
Mrs.  Maxwell  must  be  held  to  be  void  in  so  far  as  they  dedare 
that  the  property  rights  which  her  husband  acquired  under  the 
deeds  shall  not  be  liable  for  his  debts. 

*®*  The  next  question  is,  What  rights  of  property  did  the 
husband  acquire  by  the  deeds? 

By  the  first  mentioned  deed,  filed  with  the  bill  and  marked 
"Exhibit  'B,'"  he  acquired  an  absolute  equitable  estate  in  the 
horses  and  other  personal  property  described  in  clause  numbered 
one  of  that  deed,  or  in  the  proceeds  thereof,  in  the  event  the 
trustee  sold  the  same,  as  he  had  authority  to  do  under  the  pro- 
visions of  the  deed.  Under  that  deed,  and  the  other  deed  filed 
with  the  bill,  marked  "Exhibit  *C,* "  he  was  entitled  to  what,  in 
the  judgment  and  discretion  of  the  trustee,  would  be  a  proper 
and  comfortable  support  and  maintenance  out  of  the  rents  and 
profits  of  the  farm  conveyed  by  the  first  named  deed,  and  out 
of  the  income,  rents  and  profits  of  the  property  conveyed  by 
the  second  named  deed,  after  paying  taxes,  insurance  and  neces- 
sary expenses  of  administering  the  trust,  and  which  were  made 
prior  charges  upon  the  profits  and  income  received  by  the  trus- 
tee from  the  farm,  and  from  the  property  conveyed  by  the 
other  deed.  And  the  husband  was  further  entitled,  under  the 
provisions  of  the  first  named  deed,  to  the  annual  interest  or  in- 
come on  so  much  of  the  rents  and  profits  of  the  farm  as  were 
not  necessary  for  the  said  proper  and  comfortable  support  and 
maintenance  of  the  husband,  and  which  the  trustee  was  required 
by  the  deed  to  invest  as  a  capital  sum  or  interest  bearing  fund. 

We  are  of  opinion,  therefore,  that  the  appellants  have  the 
right  to  have  subjected  to  the  payment  of  their  debts,  so  far  hb 
may  be  necessary,  the  horses  and  other  personal  property  con- 
veyed by  clause  numbered  one  of  the  deed  marked  "Eiliibit 
*B'  "  and  filed  with  the  bill,  or  the  proceeds  thereof  if  that  prop- 
erty has  been  sold  by  the  trustee,  and.  so  much  of  the  rents, 
profits  and  income  derived  by  the  trustee  from  the  other  prop- 
erty conveyed  by,  and  also  in  the  fund  invested  under,  the  twv> 
deeds,  after  paying  the  prior  charges  of  taxes,  insurance,  etc., 
charged  thereon,  as  the  husband  would  be  entitled  to  receive 
for  his  proper  and  comfortable  support  and  maintenance  under 
the  provisions  of  the  said  deeds. 

^®*  It  is  true,  there  is  a  discretion  vested  in  the  trustee  by  the 
deeds  as  to  what  amount  of  the  rents,  profits  and  income  arising 
from  the  property  conveyed  shall  be  applied  to  the  husband's 
support  and  maintenance,  but  it  seems  to  be  settled  that  where 
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trustees  are  directed  to  apply  the  income  of  a  trust  fund  for  the 
support  and  benefit  of  the  debtor,  and  for  other  purposes,  but 
have  no  right  to  exclude  the  debtor,  then  the  assignee  and  the 
creditors  can  claim  from  the  trustee  the  amount  which  the 
debtor  could  have  claimed  should  have  been  applied  to  his  bene- 
fits: Page  v.  Way,  3  Beav.  20;  Kearsley  v.  Woodcock,  3  Hare, 
185;  Eippon  v.  Norton,  2  Beav.  63;  Wallace  v.  Anderson,  16 
Beav.  533 ;  Gray  on  Eestraints  on  Alienation,  159. 

Upon  cross-appeal,  the  action  of  the  court  in  overruling  the 
demurrer  to  the  bill  and  amended  bill  is  assigned  as  error  by 
the  appellees.  The  first  objection  is  that  the  bill  was  filed  in 
behalf  of  all  creditors,  when  it  could  be  filed  only  on  behalf  of 
all  lien  creditors.  The  bill  is  in  behalf  of  complainants  and 
*'in  behalf  of  all  creditors  of  Clark  Maxwell,  who  may  be  en- 
titled to  become  parties  to  this  suit."  As  only  lien  creditors 
were  entitled  to  become  parties  to  the  suit — Armstrong  v.  Pitts^ 
13  Gratt.  235,  ^43 — ^the  bill  must  be  construed  as  showing  on 
its  face  that  it  was  filed  in  behalf  of  such  creditors  only.  The 
complainants  were  lien  creditors,  and  none  other  than  lien 
creditors  became  parties  to  the  suit. 

The  next  objection  urged  to  the  bill  is  that  it  alleges  that  the 
complainants  had  sued  out  execution  and  obtained  a  lien  upon 
the  property  sought  to  be  subjected,  without  showing  that  they 
had  exhausted  their  remedy  at  law. 

It  was  necessary,  under  decision  of  Armstrong  v.  Pitts,  13 
Gratt.  235,  that  the  creditors  should  have  a  lien  upon  the  prop- 
erty sought  to  be  subjected  before  they  could  come  into  a  court 
of  equity,  but  it  was  not  necessary  that  they  should  have  alleged 
a  return  ***  of  no  property  found  upon  the  executions  as  a 
condition  precedent  to  filing  their  bill:  Freedman's  Saving 
Trust  Co.  V.  Earle,  110  U.  S.  710,  4  Sup.  Ct.  Eep.  226;  Lewin 
on  Trusts,  795. 

The  third  objection  is  that  its  allegations  are  indefinite  and 
uncertain.  The  bill,  when  read  in  connection  with  the  exhibits 
filed,  and  which  are  made  a  part  of  it,  is  not,  in  our  opinion, 
subject  to  the  objection  made,  but  states  the  complainants'  case 
with  such  a  degree  of  certainty  and  consistency  as  would  en- 
able the  defendants  to  make  defense,  and  the  court  to  decree 
upon  the  case  made,  and  that  is  sufficient. 

The  fourth  ground  of  demurrer  is  that  the  bill  and  amended 
bill  are  multifarious. 

The  object  of  the  original  bill  was  to  subject  the  interest  of 
the  debtor  in  the  trust  subject  to  the  payment  of  his  debts,  not- 
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•withstanding  the  provisions  of  the  deeds  creating  the  trust  de- 
clared that  it  should  not  be  so  liable,  upon  the  ground  that  such 
provisions  were  void.  In  addition  to  the  facts  alleged  in  the 
original  bill,  the  amended  bill  alleges  that  the  interest  of  the 
-debtor  in  the  trust  subject  was  not  a  gift,  but  that  the  deeds 
<;onveying  it  were  founded  upon  a  valuable  consideration.  Thd 
amended  bill,  it  is  true,  further  alleges  that  the  property  set- 
tled by  the  wife  upon  the  debtor  husband  had  been  originally 
conveyed  by  him  to  her  with  all  his  other  property,  and  that 
these  conveyances  of  the  husband  to  the  wife  and  afterward  of 
the  wife  for  the  benefit  of  the  husband  were  executed  in  pur- 
suance of  a  plan  to  hinder,  delay,  and  defraud  the  creditors  of 
the  husband;  but  in  the  same  paragraph  in  which  that  allegation 
is  made,  it  is  alleged  that  the  deeds  of  the  wife  vest  in  the  hus- 
band the  equitable  title  to  all  the  property  conveyed  to  the 
trustee,  in  trust  for  the  former's  use  and  benefit  and  that  such 
equitable  interests  are  subject  to,  and  liable  for,  the  payment 
■of  his  debts.  It  is  apparent  from  the  whole  frame  and  scope 
of  the  amended  bill  that  it  was  not  filed  to  have  the  deeds  in 
*®^  question  set  aside  and  annulled  upon  the  ground  that  they 
were  made  to  hinder,  delay,  and  defraud  the  creditors  of  the 
husband,  but  to  subject  the  debtor's  interest  in  the  trust  subject 
to  the  payment  of  his  debts,  the  same  object  for  which  the  orig- 
inal bill  was  filed. 

We  are  of  opinion  that  there  was  no  error  in  the  court'?  over- 
ruling the  demurrer  to  the  bill  and  amended  bill  upon  either  of 
the  grounds  assigned. 

The  decree  appealed  from  must  be  reversed,  and  the  cause 
remanded  to  the  corporation  court  for  further  proceedings  to 
be  had  in  accordance  with  the  views  expressed  in  this  opinion. 


Spendthrift  Trusts  are  considered  in  Board  of  Charities  v.  Lockard, 
198  Pa.  St.  572,  48  Atl.  496,  82  Am.  St.  Rep.  817,  and  cases  cited  in 
the  cross-reference  note  thereto;  monographic  notes  to  Garland  v. 
Garland,  24  Am.  St.  Rep.  686-697;  Smith  v.  Towers,  9  Am.  St.  Rep. 
405-408;  Freeman  on  Executions,  4th  ed.,  sees.  116,  189a,  459.  l-'or 
cases  holding  that  one  cannot  vest  property  or  funds  in  a  trustee  eo 
as  to  exempt  them  from  liability  for  the  debts  of  the  beneficiary,  see 
Marshall  v.  Rash,  87  Ky.  116,  12  Am.  St.  Rep.  467,  7  S.  W.  879; 
Brown  v.  Macgill,  87  Md.  161,  67  Am.  St.  Rep.  334,  39  Atl.  613.  But 
compare  Chestnut  St.  Nat.  Bank  v.  Fidelity  Ins.  etc.  Co.,  186  l^a.  St. 
333,  65  Am.  St.  Rep.  860,  40  Atl.  486. 

Creditor's  Bill.— Aa  to  the  demands  which  will  support  a  creditor's 
bill,  see  the  monographic  note  to  Ladd  v.  Judson,  66  Am.  St.  Rep.  271- 
290. 
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BOISSEAU  V.  BASS. 

[100  Va.  207,  40  S.  E.  647.] 

EXECUTION— Personalty  Subject  to.— A  Policy  of  Life  In- 
surance on  which  the  premium  must  be  paid  quarter-yearly  until 
twenty  years'  premiums  have  been  paid,  and  which  is  forfeited  if 
any  of  the  premiums  ig  not  paid  when  due,  but  which  gives  the  policy 
holder  the  right  to  surrender  the  policy  after  three  full  annual  pay- 
ments have  been  made,  and  to  receive  a  policy  for  paid-up  insurance, 
is  not  subject  to  execution,  nor  to  the  lien  of  that  writ,  during  the 
lifetime  of  the  assured,  though  three  years'  premiums  have  been 
paid.     (p.  960.) 

James  H.  Guthrie,  B.  Green,  and  William  Leigh,  for  the  ap- 
pellant. 

Peatross  &  Harris  and  E.  E.  Bouldin,  for  the  appellees. 

208  HARRISON,  J.  The  bill  in  this  case  alleges  that  Jen- 
nie M.  Robinson,  on  the  sixth  day  of  March,  1899,  recovered  a 
judgment  in  the  corporation  court  of  the  city  of  Danville 
against  one  R.  T.  Bass,  for  the  sujn  of  one  thousand  five  hun- 
dred dollars,  with  interest  and  costs ;  that  on  the  twenty-second 
day  of  March,  1899,  an  execution  was  issued  on  this  judgment 
and  delivered  to  the  appellant  as  sergeant  of  said  city  to  be  ex- 
ecuted; that  said  execution  was  returnable  to  the  first  day  of 
the  May  term  of  the  court  from  which  it  issued,  and  was  duly 
returned  by  the  sergeant,  endorsed  "no  effects."  It  is  further 
alleged  that  at  the  time  the  execution  was  delivered  to  the  ap- 
pellant the  judgment  debtor  was  the  owner  of  a  policy  taSen 
out  on  his  life,  payable  to  himself,  in  the  Mutual  Life  Insur- 
ance Company  of  New  York,  and  dated  the  fifteenth  day  of 
October,  1887,  for  the  sum  of  three  thousand  dollars ;  that  the 
insured  departed  this  life  on  the  second  day  of  May,  1900,  and 
that  Thomas  J.  Penn,  the  appellee,  had  qualified  as  his  admin- 
istrator. The  bill  charges  that  the  execution,  from  the  time 
it  was  delivered  to  the  appellant,  was  a  subsisting  and  continu- 
ing lien  on  all  the  personal  estate  of  the  debtor,  including  the 
life  insurance  policy  mentioned,  and  that  by  virtue  of  such 
lien  appellant  is  entitled  to  recover  the  amount  thereof  from  the 
Mutual  Life  Insurance  Company  of  New  York;  that  his  right 
to  collect  such  insurance  policy,  to  the  extent  of  the  execution 
in  favor  of  Jennie  M.  Robinson,  is  paramount  and  superior 
to  the  right  of  the  administrator  of  R.  T.  Bass  to  collect  the 
same.    The  bill  prays  that  the  several  parties  in  interest  bd 
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■enjoined  from  collecting  the  policy;  that  a  reeiver  be  appointed 
to  collect  and  hold  the  same  subject  to  the  order  of  the  conrt, 
«nd  for  general  relief.  An  injunction  was  granted,  an  answer 
ifiled  by  the  appellee,  and  subsequently  a  decree  entered  dissoly- 
ing  the  injunction.  From  that  decree  this  appeal  has  been, 
taken. 

It  is  suggested  in  the  bill,  and  is  established  by  the  record,  *<* 
that  R.  T.  Bass,  in  his  lifetime,  on  the  sixteenth  day  of  March, 
1899,  assigned  and  transferred  the  policy  in  question  to  C.  L. 
Holland  to  secure  the  payment  of  six  hundred  and  fifty  dollars 
obtained  by  the  assured  from  him.  It  is  not  disputed  that  C, 
L.  Holland  has  a  prior  claim  upon  the  policy  to  the  extent  of 
liis  debt. 

The  question  presented  by  the  record  is  whether  or  not, 
nnder  section  3601  of  the  code,  Jennie  M.  Robinson,  the  execu- 
tion creditor,  had,  by  virtue  of  her  execution  in  the  hands  of 
the  appellant,  a  lien  upon  the  policy  here  involved.  In  other 
words,  was  this  policy  such  personal  estate  as  a  fieri  facias  lien 
would  fasten  upon  in  contemplation  of  the  section  mentioned  ? 

That  section  provides  that  every  writ  of  fieri  facias  shall,  in 
addition  to  the  lien  it  has  under  section  3587  of  the  code  on 
what  is  capable  of  being  levied  on  under  that  section,  be  a  lien, 
from  the  time  it  is  delivered  to  a  sheriff  or  other  officer  to  be 
executed,  on  all  the  personal  estate  of  or  to  which  the  judgment 
debtor  is  or  may  afterward  and  before  the  return  day  of  the 
fiaid  writ  become  possessed  or  entitled,  and  which  is  not  capable 
of  being  levied  on  under  the  said  section,  except  as  to  exempted 
property,  and  except  also  as  against  certain  persons:  Code,  sec 
S601.  And  this  lien  continues  so  long  as  the  judgment  can  be 
enforced:  Code,  sec.  3602, 

Conceding  to  this  statute  the  most  comprehensive  scope,  and 
that  every  species  of  personal  estate  or  interest  therein  is  con- 
templated, the  question  remains  whether  or  not  the  policy  under 
consideration  is  such  an  estate  or  interest  as  can  be  reached  or 
converted  into  a  benefit  to  the  execution  creditor. 

The  policy  is  known  as  a  "twenty-year  distribution  policy.** 
A  premium  of  twenty-nine  dollars  and  twenty-two  cents  had 
to  be  paid  quarterly  on  the  fifteenth  day  of  January,  April, 
July  and  October,  in  every  year,  during  the  continuance  of  the 
contract,  until  premiums  for  twenty  full  years  had  been  paid 
to  the  company.  Until  the  twenty  years  had  expired,  the  in- 
terest or  estate  of  the  assured  in  the  policy  was  wholly  con- 
tingent, depending  upon  his  completion  of  the  *»®  contract  by 
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the  payment  of  the  premiums  therein  provided  for.  The  pay- 
ment of  these  premiums  was  a  condition  precedent  to  the 
right  of  the  assured  to  any  claim  against  the  company,  and 
Euch  payment  was  entirely  voluntary.  No  power  could  compel 
the  assured  to  pay  them.  If  the  payments  ceased,  the  assured 
forfeited  all  those  previously  made,  and  the  company  was  dis- 
charged from  all  liability.  This  policy,  or  contract  of  insurance, 
did  not  constitute  a  present  fixed  liability  upon  the  company  to 
pay  the  assured  anything;  nor  did  it  create  any  present  indebt- 
edness that  the  assured  could  demand  within  the  twenty  years. 
The  assured  died  before  the  expiration  of  the  twenty  years,  and 
before  the  payment  of  all  the  premiums.  Until  his  death,  which 
occurred  after  the  return  day  of  the  execution  against  him,  the 
policy  was  liable  to  be  forfeited  by  the  nonpayment  of  pre- 
miums to  accrue  thereon.  It  was,  therefore,  altogether  contin- 
gent whether  an  obligation  to  pay  any  sum  to  the  assured  would 
ever  rest  upon  the  company  by  reason  of  such  policy. 

When  a  debt  has  a  present  existence,  although  payable  at 
some  future  day,  it  is  subject  to  the  lien  of  a  fieri  facias,  and 
may  be  reached  by  garnishment  or  other  appropriate  proceed- 
ing ;  but  the  rula  is  otherwise  where  the  debt  rests  upon  a  con- 
tingency that  may  or  may  not  happen,  and  over  which  the 
court  has  no  control. 

In  Freeman  on  Executions  the  learned  author  says:  "Debts 
which  are  due  contingently,  and  which  therefore  may  never 
become  due,  are  not  subject  to  garnishment It  is  well- 
settled  in  England,  under  the  process  of  foreign  attachment, 
that  no  lien  can  be  acquired  upon  a  debt  the  very  existence  of 
which  is  dependent  upon  a  contingency,  for  the  very  satis- 
factory reason  that  it  is  in  no  debt" :  1  Freeman  on  Executions, 
gee.  164. 

Again,  the  same  author  says:  "Where  a  policy  of  life  insur- 
ance has  issued,  the  insurer  cannot  be  garnished  during  the 
existence  of  the  life  of  the  assured,  because  it  is  not  certain 
whether  any  sum  will  ever  become  due  on  the  policy":  1  Free- 
man on  Executions,  sec.  164a. 

**^  After  laying  down  the  well-recognized  rule  of  law  that 
an  existing  debt,  not  due  at  the  service  of  the  writ,  but  which  is 
certain  to  become  due  at  a  future  period,  may  be  reached  both 
under  execution  and  attachment,  it  is  said:  "This  rule  has  no 
application  to  future  contingent  liabilities,  nor  to  any  case 
where  the  liability  of  the  defendant  to  the  garnishee  depends 
upon  the  performance  by  the  latter  of  some  condition  precedent* 
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or  upon  his  full  compliance  with  the  terms  of  some  unper- 
formed agreement  or  contract.  The  debt  itself  must  be  in 
existence  at  the  time  of  the  service  of  the  writ,  free  from  any 
contingency,  and  it  may  so  exist,  though  the  time  stipulated 
for  its  payment  be  very  remote":  Freeman  on  Executions,  sec. 
165. 

In  Drake  on  Attachments,  section  551,  it  is  said :  "The  debt 
from  the  garnishee  to  the  defendant,  in  respect  of  which  it  is 
sought  to  charge  the  former,  must  moreover  be  absolutely  pay' 
able,  at  present  or  future,  and  not  dependent  on  any  contin- 
gency. If  the  contract  between  the  parties  be  of  such  a  nature 
that  it  is  uncertain  and  contingent  whether  anything  will  ever 
be  due  in  virtue  of  it,  it  will  not  give  rise  to  such  a  credit  as 
may  be  attached;  for  that  cannot  properly  be  called  a  debt, 
which  is  not  certainly  and  at  all  events  payable  either  at  the 
present  pr  some  future  period":  Brockenbronfrh  v.  Ward.  4 
Eand.  352;  Baltimore  etc.  R.  R.  Co.  v.  McCullough,  12  Gratt. 
596;  Baltimore  etc.  R.  R.  Co.  v.  Gallahue,  14  Gratt.  563  j 
Metropolitan  Life  Ins.  Co.  v.  Rutherford,  95  Va.  773,  30  S,  E. 
383;  Case  v.  Dewy,  55  Mich.  116,  20  N.  W.  817,  21  N.  W. 
911;  Wood  V.  Buxton,  108  Mass.  102;  Godfrey  v.  Macomher, 
128  Mass.  188;  Edwards  v.  Roepke,  74  Wis.  571,  43  IS^.  W. 
554;  Day  v.  New  England  Life  Ins.  Co.,  Ill  Pa.  St.  507,  56 
Am.  Rep.  297,  4  Atl.  748, 

In  the  case  last  cited  it  was  held  that  a  policy  of  life 
insurance  payable  to  the  legal  representative  of  the  assured 
is  not  the  subject  of  an  attachment  execution  during  the  life 
of  the  assured.  The  policy  was  payable  to  the  assured,  liis 
executors  or  administrators,  for  the  benefit  of  his  widow,  if  any. 
The  wife  died  in  the  lifetime  of  the  assured  thus  making 
2**  the  policy,  which  was  an  ordinary  life  policy,  payable 
to  the  legal  representatives  of  the  assured  at  his  death.  The 
court  said:  "No  action  could  by  any  possibility  have  been 
maintained  for  the  recovery  of  the  money  of  the  deceased  in 
his  lifetime,  nor  by  any  other  persons  except  upon  the  condition 
that  he  had  first  died.  His  death  was  absolutely  indispensable 
to.  the  existence  of  any  right  of  action  on  the  policy,  ^fore 
than  this,  if  the  assured  had  voluntarily  surrendered  the  policy 
at  any  moment  before  his  death,  or  if  it  had  become  forfeited 
by  breach  of  condition,  no  right  of  action  could  ever  have  ex- 
isted, even  in  his  legal  representatives.  Still  more,  at  no  time 
during  his  life  could  the  proceedings  upon  the  attachment  have 
been  brought  to  final  judgment  in  favor  of  the  attaching  cred- 
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itor,  because  it  could  never  be  known  until  the  death  of  the  as- 
sured had  actually  transpired,  whether  any  money  would  become 
<iue  upon  the  policy.  The  law  regarding  attachments  contem- 
plates and  provides  for  actual  proceedings  resulting  in  judg- 
ment for  one  party  or  the  other,  not  for  an  entire  suspension  of 
proceedings  for  an  indefinite  and  uncertain  period.  A  policy 
effected  at  the  age  of  twenty-one,  payable  at  death,  might  not 
become  payable  in  fact  for  sixty  or  more  years.  Can  it  be  that 
an  attaching  creditor  upon  such  a  policy  could  demand  the 
judgment  of  the  court  against  the  company  as  garnishee,  pay- 
able at  the  death  of  the  assured,  or  as  an  alternative  claim  that 
the  court  should  suspend  all  proceedings  imtil  the  assured  shall 
^ie  ?  It  is  incredible.  No  judgment  could  be  given  in  advance 
of  death,  because  no  court  could  possibly  know  for  what  amount 
the  judgment  should  be  rendered,  nor  whether  any  amount 
TTOuld  ever  become  due.'* 

In  that  case,  like  the  one  at  bar,  there  was  no  existing  in- 
■debtedness  that  could  be  reached  and  fastened  upon  by  an 
execution  lien.  The  condition  precedent  in  each  case  was  that 
the  assured  pay  the  premiums  during  the  time  specified  in  the 
•contract,  which  made  the  right  to  demand  anything  wholly  con- 
tingent **^  because  the  payment  of  such  premiums  rested  upon 
the  voluntary  action  of  the  assured,  and  therefore  might  never 
he  made. 

The  lien  of  an  execution  can  affect  only  such  subjects  ag 
•exist  when  it  is  alive.  It  is  impossible  to  conceive  the  existence 
of  a  lien  without  a  subject  for  it  to  operate  upon.  This  propo- 
sition seems  so  self-evident  that  we  deem  it  unnecessary  to  con- 
sider it  further. 

There  are  only  two  authorities  among  those  cited  by  appel- 
lant that  appear  to  be  in  conflict  with  the  principle  we  have 
been  discussing,  and  to  these  we  shall  briefly  allude.  In  the 
•case  of  Hicks  v.  Eoanoke  Brick  Co.  etc.,  94  Va.  741,  27  S.  E. 
596,  one  of  the  questions  involved  was  the  right  of  priority  of 
•certain  execution  creditors  of  a  contractor,  by  reason  of  their 
fieri  facias  liens  upon  a  fund  in  the  hands  of  the  city  of  Roan- 
<ike,  it  being  fifteen  per  cent  of  the  cost  of  certain  work,  which 
the  city  had  the  right  to  retain  until  the  entire  work  was  com- 
pleted, the  work  not  being  then  finished.  In  delivering  the 
•opinion  of  the  court,  Judge  Riely  says  that  the  executions  were 
liens  on  the  amount  due  by  the  city  to  Patterson,  although  the 
«ame  could  not  be  enforced  until  the  completion  of  the  work. 
The  learned  judge  seems  to  have  treated  the  fund  in  question. 
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«&  a  debt  in  prsesenti  solvendum  in  future.  It  does  not  appear 
from  the  opinion  that  the  question  was  raised  as  to  whether 
the  liability  of  the  city  rested  upon  a  contingency.  Be  that  as 
it  may,  the  decision  is  not  approved,  to  the  extent  that  it  may  be 
regarded  as  authority  for  the  proposition  that  a  fuUire  liability 
which  depends  wholly  upon  a  contingency  that  may  or  may  not 
happen  is  subject  to  the  lien  of  an  execution. 

The  ease  of  Anthracite  Ins.  Co.  v.  Sears,  109  Mass.  383,  is 
also  particularly  relied  on  by  appellant.  That  was  a  proceed- 
ing in  equity,  to  subject,  during  the  lifetime  of  the  assured  a 
policy  to  the  payment  of  a  debt,  under  a  statute  which  provided 
for  such  a  proceeding  where  the  subject  could  not  be  reached 
^^*  by  attachment  or  taken  on  execution.  An  important  dis- 
tinction between  that  case  and  the  one  at  bar  is  that  it  was  there 
admitted,  as  one  of  the  agreed  facts  in  the  case,  that  the  insur- 
ance company  was  in  the  habit  of  taking  up  policies,  like  the 
one  there  involved,  when  the  company  and  the  holder  of  the 
policy  could  agree  upon  terms,  giving  it  as  stated  by  the  court 
a  present  market  value.  No  such  fact  is  admitted  in  the  case 
at  bar.  On  the  contrary,  we  have  nothing  before  us  but  the 
policy,  under  which,  as  already  pointed  out,  there  was  no  exist- 
ing indebtedness.  If,  however,  that  case  can  be  relied  on  as 
contravening  the  well  settled  rule  to  which  we  have  adverted, 
we  must  decline  to  follow  it. 

In  the  case  at  bar,  the  premium  had  been  paid  for  more 
than  three  years,  and  the  appellants  rely  upon  the  following 
provision  of  the  policy  as  vesting  in  the  assured  a  present  in- 
terest that  could  be  demanded:  "Paid-up  Policy — After  three 
full  annual  premiums  have  been  paid  upon  this  policy,  the  com- 
pany will,  upon  the  legal  surrender  thereof  before  default  in 
payment  of  any  premium,  or  within  six  months  thereafter,  issue 
a  nonparticipating  policy  for  paid-up  insurance,  payable  as 
herein  provided,  for  the  proportion  of  the  amount  of  this  policy 
which  the  number  of  full  jear  premiums  paid  bears  to  the  total 
number  required." 

To  avail  of  the  terms  of  this  stipulation  of  the  policy  would 
involve  not  merely  a  change  of  the  contract,  but  the  making 
of  a  new  contract  between  the  assured  and  the  company.  Or- 
dinarily, a  creditor  can  only  subject  to  his  benefit  such  contract 
as  exists  in  favor  of  his  debtor.  lie  cannot  compel  his  debtor 
to  change  his  contract  or  make  a  new  and  different  one  in 
order  that  he  may  roach  and  subject  it  to  the  payment  of  his 
debt.     But  if  it  were  conceded  that  the  surrender  contemplated 
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by  that  clause  of  the  policy  could  be  made  by  anyone  other  than 
the  assured,  it  will  be  observed  that  no  steps  were  taken  in  the 
lifetime  of  the  assured  to  carry  out  that  provision,  and,  upon 
****  his  death,  any  such  inchoate  right  was  merged  in  the  higher 
right  of  the  personal  representative  of  the  assured  to  demand 
the  full  face  value  of  the  policy.  In  other  words,  the  condi- 
tions necessary  to  enable  the  execution  creditor  to  avail  himself 
of  the  provision,  if  indeed  he  could  have  done  so  under  any  cir- 
cumstances, as  to  which  we  express  no  opinion,  did  not  arise» 
This  suit  was  not  brought  until  after  the  death  of  the  assured, 
when  it  was  too  late  to  invoke  the  aid  of  a  court  of  equity  to 
carry  out  that  stipulation  for  the  benefit  of  a  creditor,  because 
under  the  terms  of  the  policy  the  time  had  been  passed  when 
that  provision  was  operative  for  any  purpose. 

For  these  reasons  we  are  of  the  opinion  that  the  fieri  facias  in 
the  hands  of  the  appellant  did  not  operate  as  a  lien  upon  the 
policy  in  question,  because,  under  the  terms  of  the  policy, 
there  was  no  existing  indebtedness  against  the  company  in 
favor  of  the  assured  to  which  such  a  lien  could  attach.  The 
decree  appealed  from  must,  therefore,  be  afiBrmed. 

Cardwell,  J.,  concurs  in  results. 


On  the  Exemption  from  attachment  and  execution  of  the  proceeds 
of  life  insurance  policies,  see  Talcott  v.  Field,  34  Neb.  611,  33  Am. 
St.  Eep.  662,  52  N.  W.  400;  Murdy  v.  Skyles,  101  Iowa,  549,  63  Am. 
St.  Eep.  411,  70  N.  W.  714;  Estate  of  Brown,  123  Cal.  399,  69  Am.  St. 
Kep.  74,  55  Pac.  1055.  And  on  life  insurance  as  a  fraud  on  creditors, 
see  the  note  to  Hise  v.  Hartford  Life  Ins.  Co.,  29  And.  St.  Kep.  360- 
366.  A  policy  of  life  insurance  is  not  subject  to  attachment  during 
the  lifetime  of  the  insured:  Day  v.  New  England  Life  Ins.  Co.,  Ill 
Pa.  St.  507,  56  Am.  Bep.  297,  4  Atl.  748. 
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TYACK  V.  BERKELEY. 

[100  Va.  296,  40  S.  E.  904.] 
GIFT  to  Mother  and  Children,  When  Vests  in  Her  Alone.— Un- 
der a  conveyance  to  T.  in  trust  for  Susanna  H.  to  hold  upon  a  trust 
to  permit  lier  to  occupy  and  enjoy  the  lands  conveyed,  and  the  rents, 
issues  and  profits  thereof  to  take  for  herself  and  her  children  and 
under  a  conveyance  to  have  and  to  hold  for  the  benefit  of  said  Su- 
sanna and  her  children,  and  to  permit  her  to  occupy  the  land  and  use 
its  rents  and  profits  for  the  support  and  maintenance  of  herself  and 
family,  she  takes  an  estate  in  fee  in  which  her  children  have  no  in- 
terest. They  are  mentioned  only  to  show  the  motive  of  the  gift, 
(pp.  969,  970.) 

Peatross  &  Harris,  for  the  appellant. 
Berkeley  &  Harrison,  for  the  appellees. 

**«  KEITH,  P.  We  are  called  upon  m  this  case  to  con- 
strue the  language  of  two  deeds,  one  dated  the  25th  of  Novem- 
ber, 1865,  and  the  other  the  28th  of  the  same  month  and  year, 
and  both  of  them  acknowledged  and  admitted  to  record  a  short 
time  thereafter.  The  corporation  court  was  of  the  opinion 
that,  by  the  terms  of  these  deeds,  Susanna  M,  Hickson,  the  wife 
of  R.  L.  Hickson,  took  an  estate  in  fee  simple  which  passed  by 
her  deed  dated  October  25,  1889,  in  which  her  husband,  and  such 
of  her  children  as  were  then  of  age,  united,  to  Berkeley  &  Har- 
rison, trustees,  to  secure  ^^"^  a  debt  due  from  her  husband  to 
the  Bradley  Fertilizing  Company  of  about  eight  thousand  dol- 
lars. 

Appellants  contend  on  behalf  of  certain  children  of  Mrs. 
Hickson,  who  were  infants  at  the  time  she  made  this  deed,  thai 
the  decree  of  the  corporation  court  is  erroneous,  and  that  the 
deeds  dated  November,  18G5,  did  not  vest  in  their  motlier  an 
estate  in  fee  simple,  but  conveyed  to  her  and  her  children  a 
joint  estate. 

The  deed  of  November,  1865,  recites  that  Edward  D.  Withers 
and  Louisa  P.,  his  wife,  of  the  first  part,  and  Joseph  L.  Tyack, 
trustee  for  Susanna  M.  Hickson,  of  the  second  part,  "witnesseth. 
that  in  consideration  of  the  sum  of  $6,000,  paid  ....  that 
the  parties  of  the  first  part  do  grant  and  convey  to  Joseph  L. 
Tyack,  trustee  for  Susanna  M.  Hickson,  of  the  second  part, 
all  that  lot,  tract,  or  parcel  of  land  in  the  county  of  Pittsyl- 
vania.'* Then  follows  a  description  by  metes  and  bounds  of 
the  land,  which  concludes  with  a  period.  "To  have  and  to 
hold  the  said  lot,  tract,  or  parcel  of  land  unto  the  said  trustee 
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upon  the  trust  that  he,  the  said  trustee,  shall  permit  the  said 
Susanna  M.  Hickson  to  occupy,  possess,  and  enjoy  the  said  land, 
and  the  rents,  profits  and  issues  thereof,  to  take  for  herself  and 
children,  which  she  now  hath  or  may  have  by  her  present  hus- 
band, clear  of  and  free  from  all  manner  of  charge  or  encum- 
brance of  her  said  husband." 

By  the  deed  of  November  28,  18G5,  Thomas  D.  Stokes, 
executor  of  Nathaniel  T.  Green,  in  consideration  of  one  thou- 
sand dollars,  in  hand  paid,  conveyed  to  Joseph  L.  Tyack,  trus- 
tee for  Susanna  M.  Hickson,  all  that  lot,  tract  or  parcel  of  land 
in  the  county  of  Pittsylvania,  which  is  described  by  metes  and 
bounds,  the  description  being,  as  in  the  former  deed,  followed 
by  a  period.  "In  trust  to  have  and  to  hold  the  said  land  to  and 
for  the  use  and  benefit  of  the  said  Susanna  M.  Hickson  and  her 
children  by  her  present  husband,  and  that  the  said  trustee  shall 
permit  the  said  Susanna  M.  Hickson  to  occupy  the  land,  and 
to  use  and  *^^  enjoy  and  possess  the  rents,  issues  and  profits 
for  the  support  and  maintenance  of  herself  and  family,  free 
from  all  manner  of  charge  or  liabilities  of  herself  or  her  hus- 
band." 

In  Wallace  v.  Dold,  3  Leigh,  258,  the  testator  bequeathed 
certain  property  to  trustees  to  be  applied  to  the  maintenance 
and  support  of  his  daughter  M.  and  her  child ;  and  at  the  death 
of  his  daughter  he  directs  "the  slaves  and  money  to  be  given  to 
her  child  or  children  if  she  shall  have  more  than  one ;  the  above 
advances  to  be  made  to  his  daughter  M.  independently  of  any 
claim  testator  might  have  against  her  husband.'' 

A  similar  bequest  had  been  made  to  trustees  for  the  support 
and  maintenance  of  his  son  William,  and  his  daughter  Eliza- 
beth, and  for  the  education  of  their  children.  The  residue  of 
the  testator's  estate  was  divided  into  six  equal  parts,  one-sixth 
of  which  he  gives  to  his  son  Jessee,  and  two  other  sixths  to  his 
daughters,  Catherine  and  Nancy,  and  the  will  then  provides: 
"The  other  sixth  parts  I  direct  my  trustees  above  mentioned  to 
receive  and  apply  one-sixth  part  to  the  use  and  benefit  of  my 
daughter  Elizabeth,  one-sixth  part  to  the  use  and  benefit  of  my 
daughter  Martha,  and  the  other  sixth  part  to  the  use  of  my  son 
William.  These  parts  are  severally  to  be  used  for  the  benefit  of 
my  said  children  during  their  lives,  and  at  their  death  to  be 
divided  as  their  several  money  legacies  are  directed  to  be 
divided," 

The  controversy  in  that  case  arose  over  the  bequest  to  his 
daughter  Martha,  it  being  contended  upon  the  one  hand  that 
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her  children  shared  jointly  with  her  the  bequest  to  the  trustees 
for  the  maintenance  of  herself  and  child;  while,  on  the  other 
hand,  it  was  maintained  that  the  child  was  mentioned  merely 
as  the  motive  for  the  gift.  It  was  held  that  the  testator's 
•daughter  was  entitled  to  the  whole  profits  during  her  life,  and 
that  the  child  had  no  right  to  demand  a  share  of  them  for  her 
support  and  maintenance. 

In  Stinson  v.  Day,  1  Eob.  (Va.)  435,  the  testator  directed 
that  his  ^^  executor  should  manage  the  land,  the  rents  and 
profits  to  go  to  A.  11.  and  her  children,  and  should  not  be  sold 
by  them  or  any  of  them  until  her  youngest  child  became 
twenty-one  years  of  age,  and  not  then  without  the  consent  of 
his  daughter,  A.  E.,  if  then  living.  At  the  date  of  the  will 
A.  R.  had  eight  children,  all  of  whom  except  two  were  living 
with  her.  The  annual  value  of  the  land  devised  was  about  one 
hundred  and  seventy-five  dollars.  It  was  held  that  A.  R.  was 
entitled  to  receive  the  whole  rents  and  profits  of  the  land  de- 
vised, during  her  life,  and  her  children  could  maintain  no  suit 
to  recover  any  portion  of  the  same. 

In  Leake  v.  Benson,  29  Gratt.  153,  Anderson  conveyed  cer- 
tain real  estate  to  a  trustee  "for  the  benefit  of  my  wife  and  chil- 
dren, giving,  granting  and  conveying  for  my  wife  an  estate  in 
fee  simple."  The  controversy  was  as  to  whether  or  not  the 
life  estate  vested  in  the  wife  alone,  or  in  the  wife  jointly  with 
her  children,  and  the  court  held  that  the  children  took  no  in- 
terest in  the  life  estate. 

In  Bain  v.  Buff,  76  Va.  371,  the  testator  directed  that:  "Af- 
ter settling  my  estate  and  assigning  my  wife's  dower,  to  in- 
vest all  surplus  money  in  safe  six  per  cent  interest-bearing 
stocks,  making  semi-annual  payments,  in  trust  for  the  separate 
maintenance  of  my  daughter  and  her  child  or  children,  which, 
with  the  interest  from  invcotments  now  made  by  me,  the  rents 
of  my  houses  and  hires  of  my  negroes,  are  to  be  all  appropriated 
and  paid  over  to  her  for  her  sole  use  and  the  benefit;  and  the 
revisionary  interest  held  by  my  wife  during  her  life  is,  at  her 
death,  to  be  vested  and  applied  as  in  the  manner  and  mode 
above  directed,  for  my  said  daughter,  her  child  or  children; 
but  upon  this  further  provision  and  trust,  that  the  dividends, 
interest,  rents,  hires,  issues  and  profits  of  my  estate  aforesaid, 
when  received  by  my  executor,  are  to  be  paid  over  to  my  said 
daughter,  for  her  sole  and  separate  use  of  herself  and  her  child, 
or  children,  if  she  shall  hereafter  have  more  than  one,  so  that 
the  same  shall  in  no  way  whatever  be  subject  to  or  liable  for 
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the  debts  or  contract**  **"'*  of  her  husband,  and  to  continue  for 
and  during  the  term  of  her  natural  life,  and  at  her  death  my 
said  estate  is  to  be  vested  in  fee  in  her  child  or  children,  dur- 
ing whose  minority  the  income  of  my  said  estate,  after  the 
mother's  death,  is  to  be  applied  to  their  maintenance  and  edu- 
cation/' 

The  court,  citing  the  authorities  which  we  have  considered 
and  the  case  of  Penn  v.  Whitehead,  17  Gratt.  503,  94  Am.  Dec 
478,  was  of  opinion  that  the  words  "for  the  sole  and  separate 
use  of  herself  and  child  or  children"  did  not  give  any  estate 
to  the  child  or  children,  but  indicated  the  motive  for  the  gift 
to  the  mother. 

In  Stace  v.  Bumgardner,  89  Va.  418,  16  S.  E.  252,  there  was 
a  conveyance  in  contemplation  of  marriage  to  a  feme  sole  of  cer- 
tain land,  the  rents  and  profits  of  which  the  wife  was  to  receive 
"as  though  she  were  a  feme  sole  for  the  maintenance  and  sup- 
port of  herself  and  any  children  that  might  thereafter  be  born 
to  her." 

The  court  reviewed  a  gre^it  number  of  authorities,  beginning 
with  Wallace  v.  Dold,  3  Leigh,  258,  and  coming  down  to  Siebel 
V.  Eapp,  85  Va.  28,  6  S.  E.  478,  and  came  to  the  conclusioni 
that  the  wife  was  entitled  to  the  whole  profits  of  the  trust 
subject  during  her  life,  and  the  "mention  of  the  children  was 
to  indicate  the  motive  of  the  settlement,  and  not  to  vest  any 
present  interest  in  them." 

For  more  than  seventy  years  Wallace  v.  Dold,  3  Leigh,  258, 
has  been  the  law  of  this  state.  It  has  been  the  subject  of  dis- 
sent and  criticism,  but  has  been  followed  during  all  that  period 
by  an  unbroken  line  of  decisions.  It  constitutes  a  rule  of 
property,  and  it  is  manifest  that  it  is  too  firmly  imbedded 
in  our  jurisprudence  to  be  disturbed  otherwise  than  by  an  act 
of  the  legislature. 

It  is  not  often  that  two  wills  or  two  contracts  are  identical 
in  their  terms.  There  is  always  more  or  less  diversity  in  the 
circumstances  which  surround  the  parties  to  contracts  and  to 
wills,  and  the  environment  in  some  degree  influences  their  con- 
struction. It  is  therefore  oftentimes  difficult  to  apply  a  rule 
of  interpretation  so  as  not  to  do  violence  to  the  primary  ob- 
ject, ^^''-  which  is  to  ascertain  the  true  intent  and  meaning 
of  the  instrnraent  to  be  construed. 

To  hold  that  language  sucli  as  is  employed  in  the  cases 
cited,  and  that  under  consideration,  vests  the  right  in  the  wife 
to  the  exclusion  of  the  children  may  sometimes  fail  to  give 
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effect  to  the  intention  of  the  settler,  and  may  place  it  in  the 
power  of  the  mother  to  deprive  her  offspring  of  the  provision 
made  for  their  support  and  devote  it  to  the  relief  of  other 
and  more  pressing  needs,  but,  on  the  other  hand,  to  hold  that 
the  children  have  a  joint  estate  with  the  mother  would  be, 
in  many  instances,  equally  destructive.  \Vhere  the  property 
is  small,  its  division  would  render  it  inadequate  to  support, 
maintain  and  educate  a  large  family,  but  if  the  children  take 
jointly  with  the  mother,  how  can  such  child  ba  denied  the  right 
to  have  its  share  set  apart  as  he  or  she  attains  majority  or 
marries,  or  in  any  way  become  forisfamiliated  ? 

There  is  a  class  of  cases  in  which  this  result  has  been  achieved, 
and  the  property  preserved  for  the  joint  support  of  all  the  mem- 
bers of  a  family.  Nickell  v.  Handly,  10  Gratt.  336,  is  a  nota- 
ble instance.  In  that  case  there  was  a  devise  to  trustees  of 
property  to  be  managed  by  them  as  may  be  "most  advantageous 
to  the  interest  and  support  of  H.  and  her  children."  H.  con- 
tracted debts  and  was  discharged  as  an  insolvent  debtor,  and 
her  creditors  filed  a  bill  to  subject  her  interest  in  the  prop- 
erty to  the  debts.  The  court  held:  "1.  H.  and  her  children 
are  not  entitled  to  have  set  apart  for  each  of  them  an  equal 
share  of  the  trust  property  or  its  annual  products;  but  it  is 
to  be  held  by  the  trustee,  and  the  annual  products  are  to  be 
applied  to  their  support  according  to  the  necessities  of  each. 
2.  The  creditors  would  only  be  entitled  to  the  ratable  por- 
tion of  H.  of  any  surplus  of  the  annual  products  of  the  trust 
subject,  after  providing  for  the  support  of  herself  and  family; 
and  as  any  such  surplus  is  not  alleged  or  shown  to  exist,  the 
bill  was  properly  dismissed.  ^^  3.  If  any  surplus  product  now 
exists,  or  shall  hereafter  exist,  plaintiffs  may  file  a  bill  to  sub- 
ject it,  notwithstanding  the  dismissal  of  this  bill." 

In  the  course  of  the  opinion,  Judge  Samuels  said:  "If  Mrs. 
Handly  had  any  interest  therein  subject  to  her  own  disposal, 
or  which  could  be  separated  from  the  interests  of  others  with- 
out impairing  their  rights,  such  interest  might,  on  familiar 

principles,  be  subjected  to  the  payment  of  her  debts 

There  is  nothing  in  the  nature  or  law  of  property  which  would 
prevent  the  testatrix,  when  about  to  die,  from  appropriating 
her  property  to  the  support  of  her  poor  and  helpless  relations, 
according  to  the  different  conditions  and  wants  of  such  rela- 
tions; nothing  to  prevent  her  from  charging  her  property  with 
the  expense  of  food,  raiment  and  shelter  for  such  relations. 
There  is  nothing  in  law  or  reason,  I  conceive,  which  should 
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prevent  her  from  appointing  an  agent  or  trustee  to  administer 
her  bounty.  The  difference  in  the  conditions  of  the  bene- 
ficiaries necessarily  requires  a  difference  in  the  amounts  to 
be  expended  on  each  individual;  and  the  casualties  of  life  may 
render  this  inequality  still  greater.  It  is  impossible  to  foresee 
the  vicissitudes  in  affairs,  and  to  provide  by  will  in  advance 
for  every  event;  and  no  practicable  mode  exists  to  meet  these 
difficulties  but  to  authorize  the  appointment  of  some  agent, 
trustee  or  other  person  to  exercise  the  power  which  the  testa- 
trix is  prevented  by  death  from  exercising  herself.  The  lead- 
ing intent  here  is  to  support  Henrietta  F.  Handly  and  her 
children,  and  to  promote  their  interests;  and  the  trustee  is 
directed  to  carry  this  intent  into  execution.  The  duty  of  sup- 
porting a  family,  especially  on  a  limited  amount  of  property, 
necessarily  requires  unequal  expenditures  upon  different  mem- 
bers of  the  family.  An  infant  of  tender  years  is  sustained 
at  less  expense  than  an  adult.  A  child  in  good  health  will 
grow,  and  in  time  be  able  to  sustain  itself,  whereas  another, 
in  a  sickly  condition,  or  of  unsound  mind,  may  require  long- 
continued  assistance,  and  the  expenditure  ****  of  large  sums 
of  money;  all  of  which  clearly  fall  within  the  scope  of  the 
duty  to  support  the  family.  The  will  obviously  intends  that 
the  property  shall  be  kept  together  for  the  lifetime  of  the 
daughter.  Its  products  are  charged  with  the  unequal  and 
varying  amounts  necessary  to  support  the  beneficiaries.  The 
products  of  every  part  of  the  property  are  charged  vrith  the 
whole  burden,  the  amount  of  which  can  only  be  known  from 
time  to  time,  whilst  the  trust  is  in  the  process  of  execution. 
It  may  be,  and  very  probably  is,  the  case  that  the  property, 
if  kept  together  and  economically  managed,  would  do  no  more 
than  support  the  family.  If,  however,  Mrs.  Handly,  either 
by  direct  conveyance  or  indirectly  by  operation  of  law,  can 
withdraw  from  the  trust  property  one-sixth  part  thereof,  or 
any  other  given  proportion,  then  it  must  be  held  that  another 
beneficiary  may  do  the  same  thing;  and  thus  the  charge  upoa 
the  whole  property  may  be  thrown  upon  a  fragment  of  it.  By 
keeping  a  small  amount  of  property  upon  a  little  farm,  a  fam- 
ily living  thereon  may  be  supported;  but,  if  divided,  the  shares 
of  each  would  be  inadequate  to  his  or  her  support.  If  testa- 
trix had  intended  to  give  equal  benefits  to  her  daughter  and 
each  child,  nothing  was  easier  than  to  have  said  so.  Yet  she 
has  not  said  so,  but,  on  the  contrary,  has  conferred  benefita 
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which  in  any  event  must  be  unequal  and  varying  from  time 
to  time,  and  which,  in  certain  contingencies  likely  to  occur, 
may  become  greatly  unequal." 

The  decision  in  this  case  is  as  much  opposed  to  the  idea  of  a 
joint  interest  in  the  mother  and  children  as  is  that  of  Wallace 
V.  Dold,  3  Leigh,  258.  The  one  relies  on  the  trustee  to  de- 
vote the  estate  to  the  objects  of  the  trust  in  varying  propor- 
tions as  his  discretion  may  see  fit;  the  other  reposes  confidence 
in  the  wife  and  mother,  but  neither  vests  in  the  mother  and 
children  a  joint  estate  in  the  ordinary  sense  which  would  carry 
with  it  equality  of  interest  and  control. 

Adopting  the  language  of  Judge  Burks  in  Bain  ▼.  Buff, 
3«4  76  Va.  371,  which  is  equally  applicable  here:  "Tliere  ia 
certainly  no  express  limitation  on  the  power  of  Mrs.  Cutherell 
to  dispose  of  or  to  encumber  the  fund  arising  under  the  will; 
but  it  is  earnestly  contended  that  the  power  is  impliedly  de- 
nied or  restrained,  because  its  exercise  would  or  might  defeat 
the  purposes  of  the  trust — namely,  the  support  and  mainte- 
nance of  herself  and  her  children,  and  thus  thwart  the  sup- 
posed intention  of  the  testator.  This  argument  assumes  the 
important  fact  that  the  children  have  an  estate  or  interest  in 
the  trust  subject,  cognizable  by  the  courts,  and  so  blended 
with  that  of  the  mother  as  to  make  alienation  by  her  impossi- 
ble without  a  destruction  of  the  whole  trust.  Some  such  cases 
are  found  in  our  reports:  See  Markhara  v.  Guerrant,  4  Leigh, 
300;  Nickell  v.  Handly,  10  Gratt.  33G;  Coutts  v.  Walker,  2 
Leigh,  268.  But  we  do  not  regard  the  present  case  as  l)e- 
longing  to  the  class  mentioned.  All  the  dividends,  rents, 
hires,  issues  and  profits,  which  constitute  the  trust  fund,  are 
required  by  the  will  to  be  paid  over  by  the  trustee  to  Mrs. 
Cutherell.  The  whole  interest  is  vested  in  her  absolutely  and 
solely — not  jointly  with  the  children.  The  words  'for  her  sole 
and  separate  use  of  herself  and  her  child  and  children,'  etc., 
do  not,  we  think,  give  any  estate  to  the  'cliild  or  children,' 
but  indicate  the  motive  for  the  gift  to  the  mother." 

As  Judge  Staples  wisely  observes  in  Leake  v.  Benson,  29 
Gratt.  153 :  "It  was  the  intention  of  the  grantor  to  give  to  his 
wife  the  trust  property  for  her  life,  relying  upon  her  discretion 
and  affection  for  the  children  so  to  dispose  of  the  income  as 
would  most  conduce  to  the  support  and  comfort  of  the  family. 
He  very  properly  thought  it  best  to  intrust  her  with  the  man- 
agement and  control  of  the  property,  rather  than   to  raise 


570  Ameeican  State  Eeports,  Vol.  93.     [Yirginia, 

unpleasant  contentions  between  her  and  the  children  in  respect 
^0  the  proper  use  and  application  of  the  trust  estate." 

The  \rit  of  man  has  not  yet  discovered  a  safer  repository  than 
the  mother  for  the  rights  and  interests  of  children.  Under  the 
^®**  stress  of  some  great  emergency  she  may  sacrifice  the  ap- 
parent and  immediate  interest  of  the  child,  but  even  in  such 
a  case  a  full  knowledge  of  the  surrounding  facts  and  circum- 
stances might  go  far  to  vindicate  the  propriety  and  wisdom 
^f  her  conduct.  As  a  rule,  her  love  and  spirit  of  self-abnega- 
tion, where  her  children  are  concerned,  may  be  trusted  to  do 
what  is  wisest  and  best  to  conserve  and  promote  their  interests, 
and  if  we  are  to  choose  between  the  peril  of  defeating  the  pro- 
^rision  for  the  family  by  adhering  to  that  line  of  decisions 
^hich  vests  the  entire  interest  in  the  mother,  and  its  destruc- 
tion by  subdivisions  which  would  surely  follow  the  vesting  of 
the  interest  jointly  in  the  mother  and  children,  we  must  abide 
^y  the  course  of  decision  which  has  prevailed  in  this  state 
for  nearly  three-quarters  of  a  century. 

After  a  careful  review  of  all  the  cases,  we  are  of  opinion  that 
the  deeds  which  are  the  subject  of  this  litigation  vested  in 
TTyack,  trustee,  an  estate  in  fee  for  Susanna  M.  Hickson,  and 
that  the  declaration  of  trust  which  follows  the  description  of 
the  property  did  not  give  to  her  children  a  joint  interest  with 
her  in  the  rents,  issues  and  profits. 

The  decree  of  the  corporation  court  must  be  aflfirmed. 


For  Authorities  bearing  upon  the  question  considered  in  the  prin- 
cipal case,  see  Penn  v.  Whitehead,  17  Gratt.  503,  94  Am.  Dec.  478; 
Weaver  v.  Weaver,  92  Ky.  491,  36  Am.  St.  Eep.  604,  18  S.  W.  228; 
Hunter  v.  Hunter,  58  S,  C.  382,  79  Am.  St.  Eep.  845,  36  S.  E.  734.  A 
"bequest  to  the  testator's  "wife  and  our  sweet  little  children"  cre- 
mates a  joint  estate  in  the  mother  and  children:  Fitzpatrick  v.  Fitz- 
j)atrick,  100  Va.  552,  post,  p.  976,  42  a  E.  306. 
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WESTERN"  UNION  TELEGRAPH  CO.  v.  REYNOLDS. 

[100  Va.  459,  41  S.  E.  856.] 
TELEaEAPH  COEPORATIONS— Domestic  Messages,  What 
are,  When  Transmitted  Over  Lines  Partly  in  Another  State.— Where 
the  intermediate  and  terminal  points  are  in  the  same  state,  and  a 
telegram  is  transmitted  over  the  lines  of  the  same  corporation,  and 
concerns  only  citizens  of  that  state,  it  is  a  domestic  message,  though 
the  line  passes  in  part  over  territory  of  another  state  in  which  the 
corporation  has  established  a  relay  office,     (p.  973.) 

TELEGRAPH  CORPORATIONS— Conflict  of  Laws.— Where  a 

telegraph  corporation  contracts  to  transmit  a  message  from  one  point 
to  another,  both  in  this  state,  it  is  not  material  that  in  the  transmis- 
sion the  message  is  sent  to  a  point  without  the  state,  where  a  relay 
office  has  been  established,  whence  it  is  transmitted  to  the  point  of 
destination,  and  the  error  or  neglect  in  transmission  occurs  in  that 
office.  The  contract  is  to  be  deemed  a  contract  of  this  state,  and  the 
rights  and  remedies  of  the  parties  under  it  are  controlled  exclusively 
by  its  laws.     (p.  973.) 

INTERSTATE  COMMERCE— Telegraph  Corporations. — A  con- 
tract by  a  telegraph  corporation  made  with  a  citizen  of  this  state 
to  transmit  a  telegram  from  one  point  to  another,  both  within  the 
state,  is  not  a  part  of  interstate  commerce,  though  in  the  process  of 
transmission  the  telegram  is  sent  to  a  point  without  the  state,  to  be 
thence  transmitted  to  its  point  of  destination,     (p.  973.) 

JURISDICTION— When  No  Longer  an  Open  Question.— If  ju- 
risdiction is  dependent  upon  whether  the  constitutionality  of  a  stat- 
ute is  any  longer  open  for  argument,  jurisdiction  cannot  be  sustained 
if  the  question  has  been  twice  decided  by  the  highest  court  of  the 
state,     (p.  975.) 

TELEORAPH  CORPORATIONS— Penal  Amercement  of.— The 
penalty  imposed  by  the  code  of  Virginia  for  failure  to  promptly  de- 
liver telegrams  is  not  a  penal  amercement,     (p.  975.) 

Scott  &  Staples  and  M.  H.  Altizer,  for  the  plaintiff  in  error. 

Longley  &  Jordan,  for  the  defendant  in  error. 

•*«3  WHITTLE,  J.  This  was  an  action  of  debt  instituted 
by  the  defendant  in  error  against  the  plaintiiT  in  error,  in  the 
Hustings  court  of  the  city  of  Radford,  to  recover  the  penalty 
prescribed  by  section  1291  of  the  Code  for  its  failure  to  transmit 
faithfully  and  impartially,  and  as  promptly  as  practicable,  and 
in  the  order  of  its  delivery,  the  following  telegram,  sent  by  the 
defendant  in  error  from  East  Radford,  Virginia: 

'•To  A.  Collier,  Tom's  Creek,  Va.:  • 

"Please  send  transportation  myself  and  one  by  wire.  An- 
swer immediately. 

'C.  M.  REYNOLDS." 
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Upon  the  trial,  the  company  demurred  to  the  evidence.  The 
jury  found  a  verdict  for  the  plaintiff  for  the  statutory  pen- 
alty,  one  hundred  dollars,  in  usual  form.  Whereupon  the  court 
overruled  the  demurrer,  and  rendered  judgment  for  the  plain- 
tiff. 

It  appears  that  the  company's  telegraph  line  from  East  Rad- 
ford, Virginia,  to  Tom's  Creek,  Virginia,  is  by  way  of  Blue- 
field,  in  the  state  of  West  Virginia;  that  at  the  latter  point 
it  has  established  a  relay  office — that  is  to  say,  an  office  at  whichi 
messages  are  taken  from  one  wire  and  sent  over  another  to 
their  destination.  The  wire  from  East  Radford  ends  at  Blue- 
field,  from  which  place  there  is  another  wire  extending  to 
Tom's  Creek.  Both  wires  are  the  property  of  the  company. 
The  relay  office  at  Bluefield  is  its  office,  and  the  agent  in  charge 
of  that  office  is  its  agent,  whose  duty  it  is  to  receive  and  trans- 
mit messages. 

It  further  appears  that  the  telegram  in  question  was  trans- 
mitted, in  accordance  with  the  requirements  of  the  statute^ 
from  East  Radford  to  Bluefield,  but  was  never  forwarded  from 
the  relay  office,  at  that  place  to  its  destination  at  Tom's  Creek. 

464  ijijjg  defendant  in  error  insists  that  the  message  is  purely 
a  domestic  message,  in  no  wise  involving  any  question  of  inter- 
state commerce,  and  that,  inasmuch  as  the  amount  of  the  re- 
covery is  less  than  five  hundred  dollars,  this  court  is  without 
jurisdiction  in  the  premises.  Contrariwise,  the  company  main- 
tains that,  as  the  line  passes  in  part  over  the  territory  of  an- 
other state,  and  the  default  complained  of  was  that  of  its  agent 
engaged  in  handling  messages  beyond  the  borders  of  this  state,, 
the  transaction  was  not  embraced  by  section  1291. 

It  is  further  insisted  that,  if  the  effect  of  the  statute  is  to 
regulate  the  business  of  the  company  outside  the  state,  it  is  con- 
trary to  the  commerce  clause  of  the  constitution  of  the  United 
States,  and  void.  Where  the  initial  and  terminal  points  are 
both  in  the  same  state,  and  the  telegram  is  transmitted  over 
the  wires  of  the  same  company,  and  concerns  only  citizens 
of  that  state,  the  message  is  a  domestic  message,  and  its  char- 
acter, in  that  respect,  is  not  altered  by  the  circumstance  that 
the  line  passes  in  part  over  territory  of  another  state.  Nor 
is  it  affected  by  the  fact  that  the  company  has  established 
a  relay  office  in  such  other  state.  The  statute  deals  with  the 
company,  not  its  agents.  The  company  in  this  case  under- 
took to  transmit  the  message  from  one  point  to  another  in 
Virginia,  and  it  cannot  escape  the  penalty  imposed  by  statute 
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for  its  dereliction  of  duty  on  the  theory  that  the  statute  has 
no  extraterritorial  force.  The  default  complained  of  was  not 
the  stoppage  of  the  message  at  Bluefield,  but  the  failure  to 
transmit  it  as  promptly  as  practicable  to  Tom's  Creek.  And 
•the  response  of  the  company  that  it  was  guilty,  but  guilty  at  a 
point  beyond  the  limits  of  the  state,  constitutes  no  defense. 

The  contract  was  with  the  company  and  not  with  its  agent. 
It  -was  an  entire  contract,  and  it  is  wholly  immaterial  at  wha£ 
particular  point  in  the  line  the  breach  occurred.  ^"^  The 
-company  necessarily  transacts  its  business  through  the  instru- 
mentality of  agents;  their  acts  are  its  acts,  and  unless  it  can 
l)e  held  responsible  for  their  negligence,  it  can  under  no  cir- 
cumstances be  made  liable. 

The  continuity  of  the  contract  to  transmit  the  message  from 
East  Radford  to  Tom's  Creek  was  no  more  affected  by  the  relay 
office  at  Bluefield,  than  would  be  the  undertaking  of  a  stage- 
coach company  or  a  railroad  company  to  transport  passengers 
or  freight  between  the  same  points,  by  a  change  of  horses  or 
•drivers,  or  by  substituting  one  locomotive  for  another,  or  one 
train  crew  for  another,  along  the  route.  The  contract  im- 
posed a  continuous  duty.  It  was  between  a  citizen  of  Vir- 
ginia and  the  company,  and  in  no  wise  affected  or  concerned 
«ny  business  in  West  Virginia,  either  as  regards  the  company 
or  citizens  of  that  or  any  other  state.  It,  therefore,  contained 
no  element  of  interstate  commerce. 

It  was  held  in  the  case  of  State  v.  Western  Union  Tel.  Co., 
113  N.  C.  213,  18  S.  E.  389,  that  the  regulation  of  the  tele- 
graph rates  between  points  in  North  Carolina  was  not  an  in- 
terference with  interstate  commerce,  althougli  the  line  passed 
into  Virginia  between  the  points,  where  it  was  all  owned  and 
•operated  by  one  corporation.  So  in  the  case  of  Lehigh  Val- 
ley R.  Co.  V.  Pennsylvania,  145  U.  S.  192,  12  Sup.  Ct.  Rep. 
806,  the  state  of  Pennsylvania  levied  a  tax  on  the  gross  re- 
•c'eipts  of  all  railroad  companies  derived  from  the  transportsr 
tion  by  continuous  carriage  from  points  in  Pennsylvania  to 
other  points  in  the  same  state — that  is  to  say,  passing  out 
•of  Pennsylvania  into  another  state  and  back  again  into  Penn- 
sylvania, in  the  course  of  transportation.  The  Miigh  Val- 
ley Railroad  Company  had  no  road  of  its  own  from  Mauch 
€hunk,  Pennsylvania,  to  Philadelphia,  but  in  transporting  its 
coal,  and  general  freight  trafTic,  it  used  its  own  line  from 
Mauch  Chunk  to  Phillipsburg,  New  Jersey,  from  which  point 
it  was,  under  an  arrangement  for  a  continuous  passage  with 
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the  Pennsylvania  Railroad  Company,  transported  *^  by  the 
latter  road,  via  Trenton,  to  Philadelphia.  It  was  insisted  that 
the  state  could  not  tax  that  part  of  the  gross  receipts  derived 
from  so  much  of  the  transportation  as  was  wholly  within  the 
ftate  of  Pennsylvania,  because  the  freight,  during  its  entire 
transportation,  was  impressed  with  the  character  of  interstate 
commerce.  The  validity  of  the  tax  was  sustained.  The  court, 
speaking  through  the  chief  justice,  said  in  part  (quoting  from 
the  opinion  of  Chief  Justice  Marshall  in  Gibbons  v.  Ogden, 
9  Wheat.  189)  :  "Commerce  undoubtedly  is  traffic,  but  it  is 
something  more.  It  is  intercourse.  It  describes  the  com- 
mercial intercourse  between  nations,  and  parts  of  nations,  in 
all  its  branches,  and  is  regulated  by  prescribing  rules  for  carry- 
ing on  that  intercourse,"  and  proceeds:  "The  point  of  depar- 
ture and  the  point  of  arrival  were  alike  in  Pennsylvania.  The 
intercourse  was  between  those  points,  and  not  between  any 
other  points.  Is  such  intercourse,  consisting  of  continuous 
transportation  between  two  points  in  the  same  state,  made  in- 
terstate, because,  in  its  accomplishment  some  portion  of  an- 
other state  may  be  traversed?  Is  the  transmission  of  freight 
or  messages  between  two  places  in  the  same  state  made  inter- 
state business  by  the  deviation  of  the  railroad  or  telegraph 
onto  the  soil  of  another  state?  ....  It  is  simply  whether,  in 
the  carriage  of  freight  and  passengers  between  two  points  in 
the  same  state,  the  mere  passage  over  the  soil  of  another  state, 
renders  that  business  foreign  which  is  domestic.  We  do  not 
think  such  a  view  can  reasonably  be  entertained,  and  are  of 
opinion  that  this  taxation  is  not  open  to  constitutional  objec- 
tion by  reason  of  the  particular  way  in  which  Philadelphia  was 
reached  from  Mauch  Chunk." 

The  court  further  says:  "We  will  observe,  however,  that  we 
think  the  principle  laid  down  by  that  [the  trial]  court  is  pecu- 
liarly adapted  to  cases  like  the  present,  in  which  there  is  such 
an  exceptional  facility  for  the  evasion  of  state  authority  to  fix 
the  rate  of  charges.  This  may  be  done  in  an  instant,  and  with- 
out ^**'^  expense,  by  so  adjusting  the  wires  that  messages  must 
go  through  a  part  of  the  territory  of  another  state."  The  case 
under  consideration  falls  within  the  influence  of  these  decisions, 
which  show  that  the  telegram  in  question  was  a  domestic  mes- 
sage, and  that  no  federal  or  constitutional  question  is  involved. 

In  the  case  of  Western  Union  Tel.  Co.  v.  Tyler,  90  Va.  297, 
44  Am.  St.  Eep.  910,  18  S.  E.  280,  this  court  held  that  section 
1292  of  the  Code  was  not  in  conflict  with  the  constitution  of 
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the  United  States,  or  any  act  of  Congress  passed  in  pursuance 
thereof,  and  that  decision  was  reaffinned  in  the  case  of  Western 
Union  Tel.  Co.  v.  Bright,  90  Va.  778,  20  S.  E.  14G.  In  the 
case  of  Western  Union  Tel.  Co.  v.  James,  1G2  U.  S.  650,  16 
Sup.  Ct.  Rep.  934,  a  similar  provision  of  a  Georgia  statute  was 
declared  to  be  a  reasonable  exercise  of  the  police  power  of  the 
state,  and  not  unconstitutional.  In  the  more  recent  case  of 
Western  Union  Tel.  Co.  v.  Powell,  94  Va.  268,  26  S.  E.  828, 
it  was  said:  "When  this  writ  of  error  was  awarded  section 
1291  had  not  been  held  by  this  court  to  be  constitutional,  nor 
had  the  decision  in  the  James  case  been  made  by  the  supreme 
court  of  the  United  States,  holding  such  legislation  to  be 
a  valid  exercise  of  the  police  powers. 

"Under  the  circumstances  surrounding  this  case,  we  cannot 
say  that  the  jurisdiction  of  this  court  was  not  invoked  in  good 
faith  to  determine  the  constitutionality  of  .the  statutes  in  ques- 
tion. Its  jurisdiction  having  been  properly  invoked  upon  one 
of  the  grounds  provided  in  the  constitution  and  laws,  it  has 
jurisdiction  for  all  purposes,  although  the  amount  involved  is 
less  than  live  hundred  dollars." 

The  latest  expression  of  this  court  on  the  subject  is  found  in 
the  case  of  Western  Union  Tel.  Co.  v.  Goddin,  94  Va.  513, 
27  S.  E.  429,  where  this  language  occurs:  "At  the  time  the 
writ  of  error  in  the  case  before  us  was  awarded  the  constitu- 
tionality of  section  1292  had  been  twice  passed  '*"**  upon  in 
this  court,  and  it  was  no  longer  a  debatable  question.  The 
test  of  'good  faith'  does  not  fully  meet  the  difficulty.  Coun- 
sel and  parties  may  with  perfect  good  faith  ask  the  reiterated 
judgment  of  this  court  upon  any  question,  and  we  do  not  clearly 
perceive  how  this  court  could  say  at  just  what  point  the  appeal 
to  it  was  wanting  in  good  faith.  A  better  test,  perhaps,  is 
to  be  found  in  considering  whether  or  not  the  point  pri^sonted 
is  any  longer  open  for  argument.  Is  it  a  debatable  question? 
....  Applying  this  test,  it  is  plain  that  the  constitutionality 
of  section  1292  is  not  an  open  one  in  this  court.  It  is  no 
longer  debatable."  That  case  is  conclusive  of  this  on  that 
alleged  ground  of  jurisdiction. 

On  the  remaining  ground,  namely,  that  the  recovery  is  a 
penal  amercement,  it  is  sufficient  to  say  that  the  decision  last  re- 
ferred to  is  equally  conclusive.  The  recovery  in  that  case  was 
the  one  hundred  dollar  penalty  imposed  by  section  1292  for 
the  failure  to  deliver  promptly  a  telegram,  and  sections  1291 
and  1292  are  in  pari  materia. 
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It  follows  from  these  views  that  this  case  mus^.  be  dismissed 
if  or  want  of  jurisdiction. 


A  State  may  Subject  Telegraph  Companies  to  penalties  for  acts  of 
negligence  occurring  within  its  limits,  althoU|^h  such  acts  may  be 
'Committed  in  dealing  with  messages  to  be  tra-nsmitted  to  points  in 
other  states:  Western  Union  Tel.  Co.  v.  Howell,  95  Ga.  194,  51  Am. 
St.  Eep.  68,  22  S.  E.  286.  And  a  statute  creating  a  liability  for  fail' 
Tire  to  deliver  messages  promptly  is  not  unconstitutional  when  applied 
to  messages  sent  from  one  state  to  another  for  delivery  in  the  state 
•enacting  the  statute:  Gray  v.  Telegraph  Co.,  108  Tenn.  39,  91  Am. 
St.  Eep.  706,  64  S.  W.  1063;  Western  Union  Tel.  Co.  v.  Tyler,  90  V a. 
297,  44  Am,  St.  Eep.  910,  18  S.  E.  280.  See,  in  this  connection, 
Marshall  v.  Western  Union  Tel.  Co.,  79  Miss.  154,  27  South.  614,  89 
Am.  St.  Rep.  585,  and  cases  cited  in  the  cross-reference  note  thereto. 


FITZPATRICK  v.  FITZPATRICK. 

[100  Va.  552,  42  S.  E.  306.] 
GIFT  to  Mother  and  Children,  When  Vests  All  with  an  Estate. 
A  bequest  to  testator's  "wife  and  our  sweet  little  children"  creates 
A  joint  estate  in  the  mother  and  children,     (p.  978.) 

Suit  by  the  widow  of  Thomas  P.  Fitzpatrick  against  their 
minor  children  for  the  construction  of  a  will.  Decree  that 
€he  and  they  take  a  joint  estate,  from  which  she  appealed. 

Caskie  &  Coleman,  for  the  appellant. 

William  Kinckle  Allen,  for  the  appellees.  • 

<*52  HARRISON,  J.  We  are  called  upon  to  construe  the 
following  brief  will,  dated  December  21,  1897 : 

"I,  Thos.  P.  Fitzpatrick,  of  Nelson  county,  Va.,  do  this  day 
make  my  last  will.  I  leave  to  my  dear  wife  and  our  sweefc 
little  children  all  that  I  possess.  I  am  nervous  about  my  con- 
dition. I  had  intended  to  make  &  long  will  to-day.  I  barely 
'r:an  write." 

It  is  contended  on  behalf  of  appellant  that,  under  the  line  of 
•decisions  beginning  with  Wallace  v.  Dold,  3  Leigh,  258,  and 
■ending  ^^^  with  the  recent  case  of  Tyack  v.  Berkeley,  100  Va. 
296,  ante,  p.  963,  40  S.  E.  904,  the  children  take  nothing  un- 
■der  this  will ;  that  a  devise  to  a  mother  and  her  children  vests 
the  fee  simple  estate  in  the  mother,  the  mention  of  the  chil- 
•dren  being  merely  the  expression  of  the  motive  for  the  gift 
to  her.  The  decisions  relied  on  to  sustain  this  proposition  do 
not  hold  that  the  language,  to  "the  mother  and  her  children," 
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is  alone  sufficient  to  create  a  fee  simple  in  the  mother.  Such 
a  conclusion  would  ignore  the  cardinal  rule  in  the  constniction 
of  wills  that  the  intention  of  the  testator  must  be  ascertained 
and  made  to  prevail.  In  some  of  the  cases  mentioned  un- 
guarded expressions  are  used,  but,  upon  the  whole,  the  doc- 
trine clearly  established  is  that  where  the  language  of  the  gift 
is  to  "the  mother  and  her  children"  the  children  are  excluded, 
and  the  mother  given  a  fee  simple  only  when  it  appears  from  the 
context,  or  the  whole  instrument  taken  together,  that  such  was 
the  intention  of  the  testator.  In  these  cases,  as  in  all  others, 
the  effort  was  to  ascertain  and  give  effect  to  the  intention,  and 
the  whole  instrument  was  looked  to  for  such  light  as  it  might 
shed  upon  the  particular  language  under  consideration.  This 
is  well  illustrated  by  the  case  of  Vaughan  v.  Vaughan,  97  Va. 
382,  33  S.  E.  603,  in  which  Judge  Riely  says :  "If  the  testator 
had  stopped  at  the  end  of  the  first  clause,  *I  do  hereby  bequeath 
to  my  wife,  Emma  Lee  Vaughan,  and  to  my  children,  all  ray 
property  of  every  kind,  real  and  personal,'  if  this  stood  alone, 
and  constituted  all  that  related  to  the  gift,  it  could  not  be 
doubted  that  she  and  the  children  would  have  taken  a  joint 
estate  in  all  of  the  property."  But  the  learned  judge  does  not 
fitop  at  the  first  clause.  The  whole  will  is  read,  and  from 
the  context  the  conclusion  is  reached  that  the  testator  intended 
to  give  a  fee  simple  to  his  wife. 

The  view  we  have  taken,  that  the  language  to  "the  mother 
and  her  childrMi,"  standing  alone,  does  not  create  a  fee  simple 
in  the  mother,  is  vigorously  maintained  by  the  late  Judge  E.  C. 
Burks  in  a  note  to  Nye  v.  Lovitt,  2  Va.  Law  Reg.'  29,  in  which 
he  says:  "All  the  Virginia  cases  on  this  subject,  we  believe, 
»»*  are  cited  by  Judge  Lewis  in  Stace  v.  Bumgardner,  89 
Va.  418,  16  S.  E.  252.  We  invite  an  examination  of  each  one 
of  them'  and  we  think  it  is  safe  to  say  that  in  no  one  of  them 
is  the  decision  tHat  the  children  take  no  interest  rested  on 
the  language  alone  that  the  gift  is  to  ''the  woman  and  her 
children.'  The  intention  to  give  exclusively  to  the  woman  la 
deduced  from  the  context  and  the  language  of  the  instrument 
taken  as  a  whole.  We  submit  that  if  the  langua-c  is  to  'the 
woman  and  her  children,'  they  take-the  woman  and  her  chil- 
dren-a  joint  estate,  unless  there  is  some  oihcv  hinguage  in 
the  instrument  manifesting  the  intention  that  the  woman 
should  take  the  whole  estate,  and  the  children  nothing.  It 
was  resolved  in  Wild's  case,  as  reported  in  6  Coke  228,  and 
has  been  hitherto  treated  as  an  undeniable  position,  tliat  under 

Am.  St.  Rep.,  Vol.  93-62 


978  American  State  Reports,  Vol.  93.     [Virginia, 

a  devise  to  a  parent  and  children,  the  children,  if  there  be  anyv 
and  if  no  manifest  and  certain  intent  appears  in  the  will  to  the 
contrary,  will  take  jointly  with  their  parent  by  purchase' :  Judge 
Moncure,  in  Nickell  v.  Handly,  10  Gratt.,  at  page  344.  It  is 
true  it  is  broadly  stated  by  Judge  Lacy  in  Siebel  v.  Eapp,. 
85  Va.,  at  page  30,  6  S.  E.  479,  that  'from  the  case  of  Wallace 
V.  Dold,  3  Leigh,  marginal  page  258,  it  has  been  held — with 
some  respectable  dissent  at  first — ^that  the  gift  to  the  wife  an3 
her  child  was  a  gift  to  the  wife — ^the  reference  to  the  children 
indicating  the  motive  for  the  gift/  The  cases  cited  by  him- 
do  not  support  the  proposition  as  stated  by  him.  They  only 
show,  as  has  been  before  mentioned,  that  when  the  gift  is  tO" 
the  woman  and  her  child  or  children,  or  is  in  trust  for  them^ 
or  like  phraseology  is  used,  the  children  are  excluded  only 
when  it  appears  from  the  context  of  the  whole  instrument 
taken  together  that  it  was  the  intention  to  exclude  them.  We 
insist  that  the  resolution  in  Wild's  case,  above  cited,  is  still 
the  law  of  Virginia,  and  that  the  decisions  do  not  go  counter 
to  it,  although  some  incautious  expressions  of  the  judges  in 
delivering  their  opinions  may  give  color  to  the  contrary  doc- 
trine. We  challenge  the  examination  in  detail  of  the  cases 
\o  this  point." 

*  ***'  These  observations  by  Judge  Burks  have  been  adopted 
with  approval  by  this  court  in  the  case  of  Lindsey  v.  Eckels,  99 
Va.  668,  40  S.  E.  23. 

In  the  case  at  bar,  the  testator,  in  disposing  of  his  estate, 
employs  the  following  language:  "I  leave  to  my  dear  wife  and 
our  sweet  little  children  all  that  I  possess."  This  is  the  whole 
will.  There  is  no  other  word  to  look  to  for  aid  in  ascertaining 
the  intention.  Where  the  gift  of  a  joint  estate  is  proposed,, 
it  would  be  difficult  to  express  that  purpose  in  clearer  or  more 
explicit  terms  than  are  here  employed.  To  hold  that  this  brief 
but  apt  and  expressive  language  for  creating  in  the  mother 
and  children  a  joint  estate  was  intended  to  vest  a  fee  simple  ta 
the  whole  estate  in  the  mother,  would  be  to  destroy  the  testa- 
tor's will,  and  substitute  one  of  our  own  making  in  its  place- 

For  these  reasons  the  decree  appeal&i  from,  which  holds  that 
the  appellant  and  her  four  children  took  a  joint  estate  in  equal 
portions,  under  the  will  in  question,  must  be  affirmed. 


A  Devise  by  a  Testator  "to  my  beloved  wife  and  children,"  nam- 
ing them,  gives  the  persons  named  a  joint  and  equal  interest  in  the- 
property:  Hazelett  v.  Farthing,  94  Ky.  421,  42  Am.  St.  Rep.  365,  22 
B.  W.  646.  See  Tyack  v.  Berkeley,  100  Va.  296,  ante,  p.  963,  40  S.  K. 
904, 
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Actions,  dismissal  of  by  clients  who  have  appeared  by  attorneys,  171, 
172. 
parties  who  have  appeared  by  attorneys  cannot  subsequently  con- 
trol, 170-179. 

See  Malicious  Prosecution  of  Civil  Actions. 
Adverse  Possession.    See  Waters. 

Assistance,  writs  of,  against  persons  acquiring  title  by  fraudulent 
conveyances,  158,  163. 

writs  of,  against  persons  entering  pendente  lite  with  the  conni- 
vance of  the  defendant,  164. 

writs  of,  against  persons  taking  possession  pendente  lite  but  not 
under  a  party  to  the  suit,  163. 

writs  of,  against  whom  may  issue,  157. 

writs  of,  against  whom  will  not  be  issued,  163. 

writs  of,  against  wife  of  mortgagor  claiming  under  title  acquired 
before  the  suit  was  brought,  164. 

writs  of,  decrees  and  orders  which  justify  the  issuing  of,  156. 

writs  of,  discretion  of  the  court  on  application  for,  160,  161. 

writs  of,  for  the  possession  of  personal  property,  IGO. 

writs  of,  in  aid  of  purchasers  at  Judicial  sales,  158,  159,  162. 

writs  of,  in  favor  of  a  stranger  to  the  record,  162. 

writs  of,  in  favor  of  grantees  and  purchasers  at  judicial  sales, 
159,  162. 

writs  of,  in  favor  of  receivers,  158. 

writs  of,  in  suits  to  foreclose  mortgages  and  other  liens,  158,  160, 

writs  of,  in  whose  favor  may  issue,  162. 

writs  of,  issuing  of  in  suits  for  divorce,  156,  157. 

writs  of,  issuing  of  on  the  sale  of  the  property  by  the  court,  15A. 

writs  of,  issuing  of  upon  cross-bills,  156. 

writs  of,  issuing  when  a  conveyance  of  property  hss  been  di- 
rected, 156. 

(979) 
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Assistance,  writs  of,  laches  which  will  bar  proceedings  for,  158,  163. 

writs  of,  pendente  lite  purchasers,  when  may  be  removed  undw, 
157. 

writs  of,  persons  claiming  under  strangers,  when  will  be  dispos- 
sessed under,  157. 

writs  of,  practice  in  procuring,  159. 

writs  of,  purpose  or  office  of,  160. 

writs  of,  strangers,  when  may  not  be  dispossessed  under,  157. 

writs  of,  tenants  in  possession  before  the  suit  was  brought  will 

not  be  dispossessed  under,  157. 
writs  of,  trespassers,  when  may  be  removed  under,  15T. 
writs  of,  where  the  court  has  ordered  the  defendant  to  convey, 

161. 
writs  of,  where  the  original  decree  fails  to  order  ike  surrender 

of  possession,  161. 
writs  of,  where  there  is  a  bona  fide  contest  relating  to  the  right 

of  possession,  161. 
writs  of,  wiU  not  issue  against  a  pendente  lite  purchaser  having 

IK>  notice  of  the  miit,  164. 
writs  will  not  issue  against  persona  claiming  by  adverse  title, 

164. 

Attorneys,  agreements  to  pay  from  proceed*  of  judgments,  whether 
operate  as  assignments, •173. 

assignment  of  cause  of  action  to,  173. 

contracts  by  with  clients  that  the  latter  will  not  eompremiso 
suit,  174,  175. 

control  of  claims  by  where  no  suit  has  been  commenced,  174. 

«ontrol  of  over  snits,  170. 

Hens  of,  do  not  exist  before  judgment  on  the  cause  of  action,  175. 

liens  of,  on  judgirenta  recovered,  173. 

liens  of,  on  judgments,  statutes  creating,  175. 

liens  of,  settlements  made  by  clients,  when  do  not  prejudice,  175- 
177. 

party  who  has  appeared  by  cannot  dismiss  his  action,  171,  172. 

party  who  has  appeared  by,  stipulations  of  will  not  be  recog- 
nized, 170. 

power  of  to  compromise  actions,  170. 

settlements  made  by  clients  for  the  purpose  of  defrauding,  174. 

settlements  made  by  clients,  right  of  attorneys  to  continue  ac- 
tions  after,   175-179. 

settlements  made  by  clients  out  of  court,  when  binding  upon,  174, 
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Bttllding  Begulatiotts,  application  of  to  -itructures  already  erected,  4JL 
authority  to  enact  is  part  of  the  police  power,  405,  40©, 
exacting  permits,  406. 
fire  limits,  power  to  fix,  410. 
intended  to  promote  the  public  health,  safety,  or  morals,  400, 

410. 
limitations  upon  the  power  to  exact,  410. 
permits  for  building  cannot  be  arbitrarily  withheld,  407, 
police  power,  when  defensible  as  an  exercise  of,  408. 
requiring  the  inclosure  of  dangerous  places,  410. 
requiring  the  furnishing  of  water  in  tenement  lioases,  41€l 
restricting  the  height  of  buildings,  407. 
restricting  the  location  of  buildings,  407. 
retrospective  application  of,  411. 
respecting  cesspools,  water-closets,  etc.,  410. 

Conditions  Subsequent,  breach  of,  actions  to  recover  property  beeauM 
of,  578. 

breach  of,  against  whom  may  be  enforced,  575. 

breach  of,  assignee  or  grantee,  when  may  and  may  not  take  ad- 
vantage of,  573,  574. 

breach  of,  assignment  of  right  to  take  advantage  of,  573. 

breach  of,  by  whom  advantage  of  may  be  taken,  572. 

breach  of,  canceling  conveyances  because  of,  578. 

breach  of,  creditors  of  the  grantor  cannot  take  advantage  of, 
573,  574. 

breach  of,  demand  for  performance,  when  necessary,  674* 

breach  of,  devisees  cannot  take  advantage  of,  57^ 

breach  of,  does  not  revest  title,  572. 

breach  of,  ejectment  based  upon,  578. 

breach  of,  equity,  remedies  which  will  grant  because  of,  ^8. 

breach  of,  execution,  interest  of  grantor  having  a  right  to  en- 
force is  not  subject  to,  574. 

breach  of,  heirs  at  law  of  grantor  may  take  advantage  of,  673. 

breach  of,  quieting  title  because  of,  578. 

breach  of,  re-entry  for,  cases  dispensing  with,  575. 

breach  of,  le-entry  for,  demand  fox  possession,  when  equivalent 
to,  577. 

breach  of,  re-entry  for,  essential  unless  dispensed  with  by  st»i> 
ute,  575. 

breach  of,  re-entry  for,  is  not  necessary  where  the  grantor  i0 
already  in  possession,  575. 
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Conditions  Subsequent,  breach  of,  re-entry  for,  notice  to  the  grantee  is 

not  indispensable,  677. 
breach  of,  re-entry  for,  secret  attornments  are  not  equivalent  to, 

576. 
breach  of,  re-entry  for,  stipulations  in  conveyances  may  dispense 

with,  575. 
breach  of,  re-entry  for,  what  suflicient,  576. 
breach  of,  re-entry  for,  where  there  are  distinct  tracts  affected 

by,  576. 
breach  of,  re-entry  for,  witnesses  need  not  be  present  at,  577. 
breach  of,  whether  one  of  several  grantors  or  heirs  may  take  ad< 

vantage  of,  573. 

Constitutional  Law,  special  statutes,  authority  of  the  legislature  to 
enact,  106. 

special  statutes,  cases  holding  void  because  general  laws  could 
be  made  applicable,  112. 

special  statutes,  classification  of,  when  may  be  pronounced  un- 
constitutional, 111. 

special  statutes,  constitutional  provisions  against  enactment  of 
do  not  operate  retrospectively,  106. 

special  statutes,  courts  will  declare  unconstitutional  when  they 
relate  to  a  general  subject  upon  which  special  laws  are  for- 
bidden by  the  constitution,  107. 

special  statutes,  discretion  of  the  legislature  to  determine 
whether  a  general  law  can  be  made  applicable,  10/,  108. 

special  statutes,  enactment  upon  subjects  upon  which  only  gen- 
eral laws  can  be  enacted,  107. 

special  statutes,  jurisdiction  of  the  courts  to  determine  whether 
a  general  law  could  be  made  applicable,  109. 

special  statutes,  jurisdiction  of  the  legislature  concerning  tbe  en- 
actment of,  when  conclusive,  108. 

special  statutes,  tests  to  determine  what  are  unconstitutional,  111. 

special  statutes,  when  valid,  112. 

special  statutes,  when  void,  112. 

Contracts  of  newspapers,  when  against  public  policy,  905-912. 

Conveyances.     See  Conditions  Subsequent. 

Corporations,  subscriptions  to  stock  of,  actions  by  corporations  upon^ 
254. 
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Corporations,  subscriptions  to  stock  of,  actions  for  before  offering  to  sell 

the  stock  for  delinquency,  305,  366. 
subscriptions  to  stock  of,  actions  for  deficiencies  remaining  after 

sales  of  stock,  365,  366. 
subscriptions  to  stock  of,  actions  for  where  the  stock  cannot  be 

sold  for  want  of  bidders,  364. 
subscriptions  to  stock  of,  actions  for  where  the  stock  has  been 

forfeited,  364, 
Subscriptions   to   stock  of,   actions  to   enforce   by   forfeiture   or 

sale  of  stock,  362. 

subscriptions  to  stock  of,  actions  to  enforce,  conditions  precedent 

to,  361,  362,  363. 
subscriptions  to  stock  of,  actions  upon,  defenses  to,  393. 
subscriptions  to  stock  of,  agreements  for,  when  create  personal 

liability,  353-359. 
subscriptions  to  stock  of,  assignee  of  stock,  liability  upon,  389. 
subscriptions  to  stock  of,  attachment  of  stock  for  unpaid,  367. 
subscriptions  to   stock  of,   conditional  cannot  be   considered  in 
determining  whether  all  the  stock  has  been  subscribed  for, 
377,  378. 
subscriptions    to  stock  of,  conditions    precedent,  acting  as  stock- 
holders, when  operates  as  a  waiver  of,  382. 
subscriptions  to  stock  of,  conditions  precedent,  acting  as  officers 

or  directors,  when  amounts  to  waiver  of,  382,  383. 
subscriptions  to  stock  of,  conditions  precedent,  estoppel  of  sub- 
scribers to  rely  upon,  380. 
subscriptions  to  stock  of,  conditions  precedent,  payment  of  calls, 

when  operates  aa  a  waiver  of,  382. 
subscriptions  to  stock  of,  conditions  precedent,  what  amounts  to 

waiver  of  by  subscribers,  381,  382. 
subscriptions  to  stock  of,  conditions  subsequent  which  cannot  bs 

waived  by  subscribers,  381. 
subscriptions   to   stock  of,   contracts   for  which   create   liability 

though  all  the  stock  is  not  subscribed  for,  370,  371. 
subscriptions  to  stock  of,  cumulative  remedies  for  enforcement  of, 

359,  360,  364. 
sybscriptions   to   stock   of,   damages,  measure   of   for  breach   of 

agreement  to  subscribe  for,  353. 
subscriptions  to  stock  of,  defects  in  organization  of  corporation 

is  not  a  defense  to  actions  to  enforce,  308, 
subscriptions  to  stock  of,  diiference  between  and  an  agreement  to 
subscribe,  352,  353. 
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Corporations,  subscriptions  to  stock  of,  differeooe  between  and  purchosea 

of,  352. 
sub^riptions  to  stock  of,  election  to  sue  upon  or  to  forfeit  stock, 

361. 
subflcriptionB  to  stock  of,  enforcement  of  by  actions,  353-358. 
subscriptions  to  stock  of,  estoppel  of  stockholders  to  resist  ac- 
tions for  because  of  defects  in  the  organization,  368. 
subscriptions  to  stock  of,  estoppel  to  assert  defenses  to,  380. 
subscriptions  to  stock  of,  express  promise  to  pay  though  all  the 

stock  has  not  been  subscribed  for,  371,  372,  375. 
subscriptions  to  stock  of,  express  promise  to  pay,  what  amounts 

to,  355. 
subscriptions  to  stock  of,  forfeiture  Of  stock  for  nonpayment  of, 

power  of,  when  exists,  366. 
subscriptions  to  Stock  of,  forfeiture  of  stock  is  not  authorized 

by  power  authorizing  sales,  367. 
subscriptions  to  stock  of,  forfeiture  of  stock,  power  of  must  be 

strictly  pursued,  366. 
subscriptions  to  Stock  of,  liability  for  conditions  precedent  to, 

368. 
subscriptions  to  stock  of,  liability  for  is  statutory,  363. 
subscriptions  to  stock  of,  liability  of  several  subscribers,  though 

evidenced  by  one  writing,  is  several,  368. 
subscriptions  to  stock  of,  liability  upon  arising  from  provisions 

or  agreements  that  the  corporation  may  do  business  before 

all  the  stock  is  subscribed  for,  373,  375. 
subscriptions  to  stock  of,  liability  upon  before  all  the  stock  is 

subscribed  for  may  exist  by  contract,  370,  371. 
subscriptions  to  stock  of,  liability  upon  cannot  bo  resisted  on  the 

ground  that  the  subscription  was  in  secret  in  trust  for  an- 
other, 388. 
subscriptions  to  stock  of,  liability  upon  cannot  be  enforced  when 

the  corporation  cannot  deliver  the  stock,  393. 
subscriptions  to  stock  of,  liability  upon,  conflict  of  laws  respect- 
ing, 393,  394. 
subscriptions  to  stock  of,  liability  upon  does  not  exist  for  calU 

made  before  the  subscription,  387. 
subscriptions  to  stock  of,  liability  upon  does  not  exist  until  all 

the  stock  has  been  subscribed  for,  368-370,  375. 
subscriptions  to  stock  of,  liability  upon  for  preliminary  expenses, 

though  aU  the  stock  has  not  been  subscribed  for,  379. 
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Corporations,  subscriptions  to  stock  of,  liability  upon  of  persona  tub- 
scribing  as  trustees,  388. 

subscriptions  to  stock  of,  liability  upon,  tender  of  shares  of  stocky 
when  a  condition  precedent  to,  386,  387. 

subscriptions  to  stock  of,  liability  upon  though  all  the  stock  has 
not  been  subscribed  for,  statutes  creating,  372. 

subscriptions  to  stock  of,  liability  upon  to  meet  demands  created 
before  subscription,  387. 

subscriptions  to  stock  of,  liability  upon,  transfers  of  stock,  when 
affect,  888,  389,  390. 

subscriptions  to  stock  of,  liability  upon,  when  exists  independ- 
ently of  any  call  or  assessment,  383, 

subscriptions  to  stock  of,  liability  upon  when  for  an  increase  of 
the  stock,  378,  379. 

subscriptions  to  stock  of,  liability  upon  when  no  certain  time  of 
payment  has  been  fixed,  383. 

subscriptions  to  stock  of,  liability  upon,  when  terminates  upon 
a  transfer  of    the  stock,  388. 

subscriptions  to  stock  of,  liability  upon  where  the  subscription 
is  for  a  particular  purpose,  379,  380. 

subscriptions  to  stock  of,  liability  upon  where  there  is  a  provi- 
sion for  calls  when  a  certain  number  of  sharks  have  been 
subscribed  for,  374. 

subscriptions  to  stock  of,  liability  upon  where  there  is  a  provi- 
sion that  the  corporation  may  be  organized  before  all  the 
stock  is  subscribed  for,  373,  375. 

Subscriptions  to  stock  of,  liability  upon  where  there  is  no  provi- 
sion fixing  the  amount  of  the  capital  stock,  374. 

subscriptions  to  stock  of,  limitations,  statutes  of,  when  bar  pro- 
ceedings to  enforce,  890-392. 

subscriptions  to  stock  of,  must  bo  binding  on  all  the  subscribers 
before  they  can  be  enforced  against  any,  376,  377. 

subscriptions  to  stock  of,  must  be  bona  fide,  or  they  cannot  be 
considered  in  determining  whether  all  the  stock  has  been 
subscribed  for,  378. 

subscriptions  to  stock  of,  must  be  unconditional,  377. 

subscriptions  to  stock  of,  notice  of  caJls  for,  367,  384. 

subscriptions  to  stock  of,  notice  of  calls  or  assessments,  when  not 
necessary,  385. 

subscriptions  to  stock  of,  notice  of  sales  of  stock  delinquent  for, 
363,  367. 
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Corporations,  srubscriptions  to  stock  of,  of  mining  corporations,  personal 

liability  does  not  arise  from,  359. 
Subscriptions   to   stock  of,  personal   liability  arising  from,   353< 

359. 
subscriptions  to  stock  of,  personal  liability  upon,  cases  affirm* 

ing,  357. 
subscriptions  to  stock  of,  personal  liability  upon,  when  does  not 

exist,  356,  357. 

subscriptions  to  stock  of,  private  sales  for  nonpayment  of,  367. 

subscriptions  to  stock  of,  remedy  by  sale  and  forfeiture,  when 

exclusive,  356,  357,  359,  360. 
subscriptions  to  stock  of,  sales  of  stock  delinquent  for,  363. 

subscriptions  to  stock  of,  sales  of  stock  delinquent  for  must  be 
made  in  the  manner  provided  by  statute,  363,  366. 

subscriptions  to  stock  of,  waiver  of  right  to  insist  upon  condition 
precedent  to,  380. 

subscriptions  to  stock  of,  when  deemed  complete,  376. 

Damages,  measure  of  for  breach  of  agreement  to  subscribe  for  stock, 
353. 

Dentist,  duties  and  liabilities  of  ar«  subject  to  the  rules  applicabls 
to  physicians  and  surgeons,  667. 

Disease,  contagious,  animals  subjeot  to,  liability  for  selling,  847. 
contagious,   care  which  must  be   exercised   to  prevent   exposing 

persons  to,  841. 
contagious,  contributory  negligence  as  a  defense  in  actions  for 

exposing  persons  to,  842. 
contagious,  criminal  liability  for  exposing  the  public  to,  852. 
-contagious,   landlord's   liability   for   leasing   house   which   is   ior 

fected  by,  843,  846. 
contagious,  liability  for  exposing  persons  to,  cannot  exist  in  ths 

absence  of  knowledge  of  the  disease,  841,  842. 
■contagious,  liability  for  exposing  persons  to,  (Cannot  exist  except 

where  there  is  a  negligent  or  willful  act,  844. 
contagious,  liability  for  exposing  persons  to  may  be  contractual, 

843,  844. 
contagious,  liability  for  letting  house  infected  with,  846. 
contagious,  liability  of  one  who  exposes  another  to,  841. 
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Disease,  contagious,  master's  liability  for  cxposiag  servant  to,  845. 

contagious,  municipal  corporations,  liability  of,  for  acts  of  of- 
ficers in  exposing  persons  to,  848,  849. 
contagious,  negligence  in  exposing  persons  to,  liability  for,  841, 

842. 
contagious,  officers,  public,  liability  of,  for  exposing  persons  to, 

848. 
contagious,  physicians'  liability  for,  causing  the  spread  of,  844, 

845. 
eontagious,  railway  companies,  when  liable  for  exposing  persona 

to,  844. 
contagious,  risks  assumed  by  persons  who  lease  premises  infected 

by,  843. 
contagious,  risks,  when  and  by  whom  assumed,  842,  843. 
venereal,  criminal  liability  for  communicating,  853. 
venereal,  liability  of  one  person  for  communicating  to  another, 

850. 

See  Physicians  and  Surgeons. 

Equity,  assistance,  jurisdiction  of,  to  issue  writs  of,  156-165. 

jurisdiction    of,  to  decree    the  surrender    of  the  possession  of 

land,  155,  156. 
jurisdiction  of,  to  put  party  in  possession  of  land  to  which  it 

has  given  him  the  title,  154,  156. 
jurisdiction  to    put  purchaser  of  property  in  possession,  155. 

Insurance,  vendor  and  vendee,  respective  interests  of  in,  861. 

Interstate  Conunerce,  animal  industry  &etf  state    regulations    which 

may  be  made  notwithstanding,  85,  86. 
animals,  transportation  of  as  a  part  of,  84. 
animals,  transportation  of,  state  regulation  of  is  not  exeladed  b/ 

the  animal  industry  act,  84. 
police  power  of  the  state,  extent  to  which  may  affect,  87. 
statute,  purpose  of,  tests  by  which  may  be  determined,  87. 

Iiiens  of  attorneys  do  not  exist  before  judgment  on  the  cause  of  ac- 
tion, 175. 

of  attorneys  on  judgments  recovered,  173. 

of  attorneys  on  judgments,  statutes  creating,  175. 

of  attorneys,  settlements  and  other  action  of  clients,  whether  maj 
prejudice,  175-179. 
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Malicious  Prosecution  of  Civil  Actions,  advice  of  eounsel  when  evi> 
dence  of  probable  cause  and  of  the  absence  of  malice,  460^ 
463. 

attachment,  malicions  actions  for,  when  sustainable,  467,  463,  465. 

burden  of  proof  in  actions  for,  471,  472. 

by  causing  the  issuing  and  service  of  search-warrants,  459, 

by  garnishing  exempt  wages,  456. 

by  landlords  against  their  tenants,  456,  457. 

by  procuring  the  arrest  of  the  defendant,  456. 

by  prosecuting,  actions  of  forcible  entry  and  detainer,  457. 

by  prosecuting  actiona  of  replevin,  456. 

by  prosecuting  proceedings  to  have  another  declared  insane,  457. 

by  suing  for  a  sum  in  excess  of  that  due,  446. 

by  suing  out  injunctions,  456. 

by  suing  out  writs  of  attachment,  457,  463,  464,  465. 

by  Suing  out  writs  of  ne  exeat,  456,  457. 

by  the  prosecution  of  several  successive  actions  on  the  same  cause, 
456. 

counsel  fees  expended  in  resisting  when  recoverable,  466, 

damages,  counsel  feed,  when  recoverable  as,  466. 

damages  recoverable  for,  465,  466. 

ground  which  will  support  actions  for,  454. 
X       in  courts  having  no  jurisdiction,  455. 

instances  of  cases  where  actions  for  are  sustainable,  456,  457. 

liability  for  cannot  exist  where  the  action  was  brought  in  good 
faith,  455. 

liability  for,  of  several  defendants,  when  joint  or  several,  470, 

limitations,  statutes  of  in  actions  for,  471. 

malice,  advice  of  counsel,  when  evidence  of  absence  of,  463. 

malice  in  prosecuting,  when  inferable,  462. 

malice  is  necessary  to  sustain  an  action  for,  462. 

mere  employing  of  an  unfounded  ^it  cannot  create  a  liabilitjr 
for,  454. 

pleadings  in  actions  for,  473. 

probable  cause  for  original  action    advice  of  counsel,  when  es- 
tablishes, 460,  461. 

probable  cause  for  original  action,  dismissal  of  by  plaintiff  throws 
on  him  the  burden  of  proving,  461. 

probable  cause  for  original  action,  is  a  sufficient    defense  to  ac- 
tions for,  458. 

probable  cause  for  original  action   judgment,  failure  to  recover 
does  not  establish  want  of,  460. 
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Malicions  Prosecution  of  Civil  Actions,  probable  oaoae  for  origiiuJ  •» 
tion,  judgments  therein,  when  establishes,  459,  460. 
probable  cause  for  original  action,  proof  of  want,  458,  459. 
probable  cause  for    original    action,  reyereal  of    the    judgmaal 

therein  does  not  disprove,  460. 
probable  cause  for  original  action,  what  amounts  to,  458, 
probable  cause  for  original  action,  whether  a  question  of  law,  458. 
probable  cause,  want  of  is  necessary  to  support  an  action  for,  455. 
proper  form  of  action  to  recover  damages  for,  469. 
seizure  of  personal  property,  when  necessary  to  sustain  actions 

for,  466-469. 
«pecial  damage  is  necessary  to  support  an  action  for,  455. 
termination  of  the  original  action  is  necessary  to  mpport  aa  ac- 
tion for,  470. 

blaster  and  Servunt,  contagious  disease,,  master's  liability  for  «X]>os- 
ing  servant  to,  845. 

linnlcipal  Corporations,  contagions  disease,  liability  for  seta  of  of- 
ficers  in  exposing  persons  to,  848,  849. 

See  Building  Begulations;   Dedication. 

ITegllgence,  in  exposing  persons  to  contagious  and  infeetioos  diseases, 
841-852. 

H'ewspapers,  contracts  between  proprietors  of  not  to  compete  for  pub- 
lic printing,  909. 
contracts  between  proprietors  of  to  pay  commissions  on  publio 

advertising,  909. 
contracts   for   political   support   of   are   void    as   against   public 

policy,  905. 
contracts  for  sale  of  which  include  agreements  of  editors  not  to 

engage  in  carrying  on  other  publications,  909,  910. 
contracts  of,  to  insert  matter  of  advertisement  in  the  editorial 

columns,  907. 
contracts  with   news   agencies,  when  against  pnblic  policy,  909, 

911. 
libel  contracts  to  indemnify  for  publishing,  909. 
libel  upon  by  charging  the  selling  of  influence  of  to  corporations, 

907. 
moral  duties  of,  907. 
Bunday  papers,  contracts  for  advertising  in.  911.  912. 
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Partition,  jury  trial  in  suits  for,  275. 

person  not  in  possession  cannot  maintain  suit  for,  275. 

Physicians  and  Surgeons,  burden  of  proof  in  actions  for  malpractice. 

665. 
cures  are  not  impliedly  warranted  by,  659. 
diligence  which  they  must  exercise,  658. 
duty  of  on  consenting  to  treat  a  patient,  659. 
duty  of,  to  patients,  662,  663. 
*       duty  to  continue  treatment,  666. 

established  mode  of  treatment,  duty  to  conform  to,  661. 

force,  when  may  resort  to,  664. 

implied  contracts  of,  657,  658. 

liability  of,  for  causing  the  spread  of  contagious  and  infectious 

diseases,  844,  845. 
liability  of,  does  not  depend  on  gross  negligence,  658. 
liability  of,  does  not  extend  to  the  acts  of  others,  665. 
liability  of,  for  errors  of  judgment,  659. 
liability  of,  for  following  the  judgment  of  a  patient,  664. 
liability  of,  for  neglect  of  partner,  666. 
liability  of,  for  negligence  does  not  exist  until  there  is  an  injury, 

658. 
liability  of,  for  negligence,  in  reporting  persons  to  be  inflicted 

with  loathsome  diseases,  669. 
liability    of,    for    negligence    of    other    physicians    whom    they 

recommend,  666. 
liability  of,  for  negligence  whereby  a  disease  is  communicated  to 

others,  668. 
liability  of,  for  refusal  to  treat  patient,  666. 
liability  of,  for  want  of  knowledge  and  skill  and  for  negligence,^ 

658. 
liability  of,  persons  holding  themselves  out  to  be  when  they  are  not, 

668. 
liability  of  persons  volunteering  to  act  as,  668. 
liability  of    when  acting  gratuitously,  662. 
locality  or  place  of  practice,  whether  has  a  bearing  on  the  skill 

impliedly  stipulated  for,  660. 
medical  science,  duties  of,  are  determined  by  the  present  stat» 

of,  660. 
medicine,  school  of,  right  to  have  skill  and  duties  determined 

by,  C61. 
negligence  in  prematurely  discontinuing  treatment,  666. 
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Physicians  and  Surgeons,  new  and  improved  methods,  liability  for  not 

resorting  to,  662. 

liability  of,  when  not  relieved  by  the  negligence  of  the  druggiat, 

665. 
operations,  duty  of  to  continue  treatment  and  care  after,  667. 
right  of  to  refuse  to  treat  persons  who  apply  to,  666. 
specialist,  skill  required  of,  662,  665. 
tests  of  liability  of,  658. 

Public  Officers,  contagious  diseases,  liability  for  exposing  persons  to^ 
848. 

Streets,  conveyance  of  property  as  abutting  upon,  145. 
dedication  of  by  an  agent,  145. 
dedication  of,  difference  between  statutory  and  common  law,  148^ 

Sunday,  contracts  for  advertising  upon,  911,  912. 

Trespassers,  agent's  right  to  expel,  256. 

assaults  by,  right  of  property  owner  to  repel,  260, 

assaults  upon,  when  not  justifiable,  257. 

force  which  may  be  used  in  expelling,  255. 

killing  of,  when  justifiable,  260. 

killing  of,  when  manslaughter,  259. 

killing  of,  when  murder,  258,  259. 

liability  of,  for  using  weapons  or  unnecessary  force  in  removing, 

258. 
necessary  force  which  may  be  used  in  expelling,  254,  255. 
request   to   depart  is  necessary  before   using  force   to   remove, 

256,  257. 
request  to  depart,  when  not  necessary  before  using  force  to  r»« 

move,  256. 
resistance  of,  to  what  extent  justifiable,  260. 
right  to  expel  by  force,  254. 
tenants  holding  over  may  be  treated  as,  256. 
weapons,  dangerous  or  deadly,  use  of  to  resist,  257. 

Trustees,  agents,  extent  to  which  may  act  by,  615. 
delegation  by,  of  ministerial  duties,  615. 
delegation  of  the  office  and  duties  of,  is  not  permissible,  618. 
ratification  of  acts  done  by  agents,  610. 
sales  made  by  delegation  of  authority  of,  are  void,  615. 
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Y«C«rln«lanf,  ikill  and  diligence  required  of,  668. 

WKtor,  adrerse  user  of,  cannot  be  bj  permiaBion  of  the  owner,  722. 
adverse  user  of,  commencement  of,  what  is,  728. 
adverse  user  of,  commencement  of,  whether  affected  hj  notice  of 

an  intended   appropriation,   729. 
adverse  user  of,  continuity  of  essential    to  prescriptive  title, 

729. 
adverse  user  of,  continuous,  what  deemed  to  be,  731. 
adverse  user  of,  diversion,  whether  and  when  unonnts  to,  720. 
adverse  user  of,  interruption  by  a  third  person,  730. 
adverse  vser  of,  interruption  by  person  having  paramount  right, 

730. 
adverse  user  of,  interruption  by  suit  and  judgment,  730,  731. 
adverse  user  of,  most  be  under  a  claim  of  right,  722. 
adverse  user  of,  notice  of,  whether  imparted  by  notice  of  appro- 
priation, 722, 
Adverse  user  of,  what  essential  to,  721. 
adverse  user  of,  what  is,  723. 
adverse  user  of,  whether  way  exist  as  against  on«  who  is  nol 

injured,  734. 
eontinuous  adverse  user  of,  what  ia^  731. 
Aversion  of,  when  and  against  whom  will  not  create  title  bj 

prescription,  726,  727. 
diversion  of,  when  gives  no  eause  of  action,  725. 
Aversion  of,  when  will  not  be  enjoined,  725. 
percolating  belongs  to  and  is  a  part  of  the  earth,  713. 
percolating,  prescriptive  title  may  not  be  acquired  to,  712. 
prescription,  percolating,  title  to  cannot  be  acquired  by,  712. 
prescription,  time  required  to  acquire  title  by,  712,  715,  729. 
prescription,  title  to  may  be  acquired  by,  712. 
prescriptive  title  to,  appropriators,  rights  of,  when  may  be  lost 

by,  716,  719. 
prescriptive  title  to,  as  against  the  United  States,  715. 
prescriptive  title  to,  beneficial  use,  whether  essential  to,  720. 
prescriptive  title  to,  essentials  to  the  acquisition  of,  719,  722. 
prescriptive  title  to,  is  incident  to  the  land,  714. 
prescriptive  title  to,  lower  riparian    owners,  rights  of,  whether 

may  be  lost  by,  716. 
prescriptive  title  to,  notice  whether  essential  to,  720. 
jprescriptive  title  to,  notoriety,  whether  essential  to,  719,  720. 
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Water,  prescriptive  title  to,  patent,  issuing  of,  whether  essential    to, 

715. 
prescriptive  title  to,  persons  against  whom  may  be  asserted,  714, 

719. 
prescriptive  title  to,  public  waters,  whether  subject  to,  716. 
prescriptive  title  to,  secret  use  cannot  give  rise  to,  720. 
prescriptive  title  to,  state  or  sovereign  may  not  lose  title  by, 

715,  716. 
prescriptive  title  to,  on  unpatented  lands,  715. 
prescriptive  title  to,  upper  proprietors,  rights  of,  whether  may 

be  lost  by,  719. 
prescriptive  title  to,  upper  riparian  owners,  rights  of,  whether 

may  be  lost  by,  717. 
prescriptive  title  to,  what  statutes  control,  713,  714. 
prescriptive  title  to,  who  may  assert,  714. 

riparian  owners  may  not  enjoin  use  of  water  which  does  not  in- 
jure them,  725. 
riparian    owners  may  not  object  to  use  which  does  not  injure 

them,  724. 
riparian  owners,  rights  of,  when  invaded  by  the  use  of  water, 

724,  725. 
riparian  owners,  use  of  water,  when  adverse  to,  723,  724, 

Writs  of  Assistance.    See  Assistance, 
Am.  St  Rep.,  Vol.  83-63 
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Note. 

Actions,  dismissal  of  by  clients  who  have  appeared  by  attorneyB,  171, 
172. 
parties  who  have  appeared  by  attorneys  cannot  subsequently  coa- 
trol,  170-179. 

See  Malicious  Prosecution  of  Civil  Actions. 

ADMINISTSATOBS. 

See  Executors  and  Administrators. 

ADOPTION. 

1.  ADOPTION.— The  Construction  of  a  Statute  Authorizing  the 
Adoption  of  Children  should  not  be  so  narrow  and  technical  as  to 
invalidate  proceedings  where  every  material  provision  has  been  com- 
plied with.     (111.)  Flannigan  v.  Howard,  201. 

2.  ADOPTION.— The  Failure  of  the  Petition  for  the  Adoption 
of  a  Child  to  state  the  place  of  residence  of  its  parents,  where  the 
written  consent  of  such  parents  is  filed  with  the  petition  in  which 
their  residence  is  stated,  does  not  avoid  the  adoption.  (111.)  Flanni- 
gan V.  Howard,  201. 

3.  ADOPTED  CHILD— Bight  of  to  Inheritance  as  Against  Pre- 
existing Will.— If  a  child  is  adopted  after  the  making  of  a  will 
by  its  subsequently  adopting  parent,  in  which  it  is  not  mentioned, 
it  takes  the  same  share  in  his  estate  as  would  a  child  born  to  him 
after  the  execution  of  his  will.     (111.)  Flannigan  v.  Howard,  201. 

4.  ADOPTION— Assent  of  Parent.- A  decree  of  adoption  is  not 
necessarily  invalid  because  it  does  not  recite,  nor  the  petition  allege, 
the  assent  of  the  parents  to  facts  excusing  thejr  assent.  (N.  H.) 
Wilson  V.  Otis,  56-1. 

6.  ADOPTION — Validity  of  Decree.— If,  upon  a  petition  for  adop- 
tion omitting  allegations  of  consent  of  the  parents,  or  of  facta  excua- 
ing  «uch  consent,  the  court  finds  the  necessary  facts,  its  decree  of 
adoption  is  valid,  and  not  subject  to  collateral  attack.  (N.  H.)  Wil- 
son V.  Otis,  564. 

ADVERSE  POSSESSION. 

See  Husband  and  Wife,  2,  3;  Waters  and  Watercourse*. 
Note. 
Adverse  Possession.    See  Water. 

ADVERTISING  FOB  DIVORCES. 

See  Criminal  Law,  2. 
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AGENOT. 

See  Principal  and  Agent. 

ALIEN   IjlABOB.. 
See  Municipal  Corporations,  9. 

ALIMONY. 

See  Divorce. 

AlHMALS. 

ANIMALS— Inspection  of  on  Importation  into  the  State, 
and  Fees  Which  may  be  Charged  Therefor.— Though  aiximalb  have 
been  inspected  by  an  inspector  of  the  United  States  who  has  is- 
sued his  certificate  showing  their  good  health,  they  are  not  thereby 
exempted  from  the  nece«fsity  of  a  similar  inspection  by  an  officer 
of  the  state  required  by  its  statutes  as  a  condition  of  their  be- 
ing admitted  from  a  point  south  of  a  specified  parallel  of  latitude. 
(Colo.)  Eeid  v.  People,  69. 

APPEAL  AND  EEBOB. 

1.  APPELLATE  PEACTICE.— Objections  to  the  admissibility  of 
evidence  presenting  no  definite  ruling  for  consideration  cannot  be 
reviewed  on  appeal.     (Iowa)  Flam  v.  Lee,  242. 

2.  APPELLATE  PBACTICE.— Upon  a  Petition  for  a  Rehearing 
a  party  is  not  allowed  to  raise  new  questions.  (Colo.)  Clipper  Min. 
Co,  v.  Eli  Min.  etc.  Co.,  89. 

3.  APPELLATE    PEACTICE— Nonprejudicial    Error.- If,    in    an 

action  for  malicious  prosecution,  the  testimony  of  plaintiff's  father 
as  to  his  statements  to  the  sheriff  in  reference  to  plaintiff's  where- 
abouts on  the  evening  of  his  arrest,  though  immaterial  or  hearsay, 
if  not  clearly  prejudicial,  does  not  justify  a  reversal  of  the  verdict. 
(Iowa)  Flam  v.  Lee,  242. 

4.  APPELLATE  PRACTICE.— Where  a  Finding  is  the  Result  of 
Conflicting  Evidence,  or  the  record  recites  that  certain  evidence  was 
introduced  in  behalf  of  the  plaintiff  tending  to  establish  his  claim 
and  certaiii  other  evidence  on  behalf  of  the  defendant  to  establish 
his  defense,  an  appellate  court  will  not  undertake  to  determine  on 
which  side  the  preponderance  of  evidence  is.  (Colo.)  Clipper  Min. 
Co.  V.  Eli  Min.  etc.  Co.,  89. 

See  Divorce,  15,  16. 

APPEARANCE. 

1.  JURISDICTION— Special  Appearance— Waiver.— If  a  defend- 
ant claims  that  the  court  has  acquired  no  jurisdiction  over  his  person, 
by  reason  of  defects  or  irregularities  in  the  process  or  service 
thereof,  his  remedy  is  by  special  appearance  and  objection  to  the  juris- 
diction, and  if  he  goes  further,  and  enters  a  general  appearance, 
or  invokes  the  powers  of  the  court  for  any  purpose  other  than 
quashing  the  pretended  process,  or  service  thereof,  the  defects  are 
waived.     (Neb.)   Baker  v.  Union  Stockyards  Nat.  Bank,  484. 

2.  JURISDICTION— Special  Appearance— Answer— Privilege.— If 
the   defendant  is   privileged   from  suit   in  the   county  where,   or  at 
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the  time  when,  he  is  sued,  he  may  set  up  want  of  jurisdiction  by 
answer  along  with  any  other  defenses  he  may  have  without  first 
maJting  special  appearance  to  object  to  the  jurisdiction,  but  in  such 
case  he  must  plead  want  of  jurisdiction  as  soon  as  called  upon  to 
answer,  and  if  he  answers  without  so  doing  he  waives  want  of  juris- 
diction and  cannot  afterward  make  that  defense  in  an  amended 
answer.     (Neb.)  Baker  v.  Union  Stockyards  Nat.  Bank,  484. 

AEGUMENT  OF  COUNSEL. 
See   Trial,   1,  2. 

ASSAULT. 

ASSAULT— Evidence  Ees  Gestae.— la  an  action  to  recover 
for  an  assault  evidence  of  a  quarrel  between  the  parties  to  th« 
suit  immediately  preceding  and  leading  up  to  the  alleged  assault  is 
admissible  as  a  part  of  the  res  gestae.  (Iowa)  Hannabalaon  t.  Ses- 
sions, 250. 

ASSISTANCE,  WBIT  OF. 

EQUITY- When  Cannot  Put  a  Party  in  Possession  or  Issue  z 
Writ  of  Assistance.— One  claiming  to  have  title  to  real  property,  and 
suing  to  set  aside  a  conveyance  thereof  as  fraudulent,  will  not,  al- 
though the  decree  is  in  his  favor,  be  put  in  possession  by  the  court, 
but,  as  to  possession,  will  be  left  to  his  remedy  at  law.  (111.)  Clay 
V.  Hammond,  146. 

Note. 

Assistance,  writs  of,  against  persons  acquiring  title  by  fraudulent 
conveyances,  158,  163. 

writs  of,  against  persons  entering  pendente  lite  with  the  conni- 
vance of  the  defendant,  164. 

writs  of,  against  persons  taking  possession  pendente  lite  but  not 
under  a  party  to  the  suit,  163. 

writs  of,  against  whom  may  issue,  157. 

writs  of,  against  whom  will  not  be  issued,  163. 

writs  of,  against  wife  of  mortgagor  claiming  under  title  acquired 
before  the  suit  was  brought,  164. 

•w^rits  of,  decrees  and  orders  which  justify  the  issuing  of,  156. 

writs  of,  discretion  of  the  court  on  application  for,  160,  161. 

writs  of,  for  the  possession  of  personal  property,  160. 

"Writs  of,  in  aid  of  purchasers  at  judicial  sales,  158,  159,  162. 

writs  of,  in  favor  of  a  stranger  to  the  record,  162. 

writs  of,  in  favor  of  grantees  and  purchasers  at  judicial  sales, 
159,  162. 

writs  of,  in  favor  of  receivers,  158, 

writs  of,  in  suits  to  foreclose  mortgages  and  other  liens,  158,  160. 

writs  of,  in  whose  favor  may  issue,  162. 

writs  of,  issuing  of  in  suits  for  divorce,  156,  157. 

writs  of,  issuing  of  on  the  sale  of  the  property  by  the  court,  156. 

writs  of,  issuing  of  upon  cross-bills,  156. 

writs  of,  issuing  when  a  conveyance  of  property  has  been   di- 
rected, 156. 

writs  of,  laches  which  will  bar  proceedings  for,  158,  163. 

writs  of,  pendente  Ut©  purchasers,  when  may  bo  removed  under, 
157. 

writs  of,  persons  claiming  under  strangers,  when  will  be  dispof* 
sessed  under,  157. 
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Assistance,  writs  of,  practice  in  procuring,  159. 
writs  of,  purpose  or  office  of,  160. 

writs  of,  strangers,  when  may  not  be  dispossessed  under,  157. 
writs  of,  tenants  in  possession  before  the  suit  was  brought  will 

not  be  dispossessed  under,  1.57. 
writs  of,  trespassers,  when  may  be  removed  under,  157. 
writs  of,  where  the  court  has  ordered  the  defendant  to  convey, 

161. 
writs  of,  where  the  original  decree  fails  to  order  the  surrender 

of  possession,  161. 
writs  of,  where  there  is  a  bona  fide  contest  relating  to  the  right 

of  possession,  161. 
writs  of,  will  not  issue  against  a  pendente  lite  purchaser  having 

no  notice  of  the  suit,  164. 
writs  will  not  issue  against  persons  claiming  by  adverse  title, 

164. 

ATTACHMENT. 

1.  ATTACHMENT  not  Stating  the  Name  of  the  Occupant  of  the 
Property. — If  thei  name  of  the  occupant  of  property  is  unknown, 
that  is  a  sufficient  reason  for  not  stating  it,  and  a  judgment  based 
on  the  levy  of  an  attachment  will  not  be  held  void  or  set  aside  be- 
cause of  the  failure  to  state  such  name.     (Or.)  White  v.  Ladd,  732. 

2.  ATTACHMENT— Jurisdiction  to  Proceed  Against  Property  of 
Deceased  Defendant. — The  jurisdiction  of  the  court  to  grant  a  con- 
tinuance and  proceed  against  the  executor  depends  on  a  valid  at- 
tachment, and  the  judgment  can  be  effectual  only  so  far  as  the  prop- 
erty has  been  attached.     (Or.)  White  v.  Ladd,  732. 

3.  ATTACHMENT— Presumption  in  Favor  of  Judgment.— Every 
intendment  of  the  law  is  in  favor  of  the  sufficiency  of  an  attach- 
ment, where  the  writ  issues  from  a  court  of  superior  or  general  juris- 
diction unless  the  record  affirmatively  shows  want  of  jurisdiction. 
(Or.)  White  v.  Ladd,  732. 

See  Judgment,  4. 

ATTORNEY  AND  CLIENT. 

1.  ATTORNEYS  AT  I.AW— SoUcitors  in  Chancery— Plaintiff 'a 
Eight  to  Dismiss  Suit  Without  Consent  of.— A  complainant  in  chan- 
cery has  the  right  to  dismiss  the  suit  without  the  knowledge  or 
consent  of  his  solicitor.     (111.)  Cameron  v.  Boeger,  165. 

la.  ATTORNEYS  AT  LAW  Who  Have  Agreed  with  the  Plaintiff 
that  They  Shall  Receive  as  Compensation  for  their  services  in  pros- 
ecuting a  certain  litigation,  one-third  of  whatever  is  realized  as  the 
result  of  the  litigation  or  of  any  settlement  thereof,  are  not  assignees 
of  the  plaintiff  as  to  any  part  of  his  cause  of  action,  and  therefore 
are  not  entitled  to  have  vacated  on  a  dismissal  of  the  suit  made  or 
authorized  by  him,  without  their  consent.  (111.)  Cameron  v.  Boeger, 
165. 

2.  AN  ATTORNEY  AT  LAW  Has  no  Lien  for  His  Compensation 
upon  any  judgment  or  decree  rendered  in  an  action  or  suit  brought 
by  him,  nor  upon  the  property  recovered  as  a  result  of  his  labors, 
though  for  his  services  the  complainant  agreed  to  pay  him  a  share 
of  the  property  obtained.     (111.)  Cameron  v.  Boeger,  165. 

3.  CONDEIVINATION  PROCEEDING- Constitutionality  of  Stat- 
utes Allowing  Attorney's  Pees.- A  statute  allowing  attorney's  fees 
to  the  defendant  as  costs  on  the  dismissal  of  a  petition  by  the  peti* 
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tioner  is  constitutional.     (El.)  Sanitary  District  of  Chicago  r.  Raj, 

4.  AN  ATTOENEY  AT  LAW  may  be  Disbarred  whenever  ha 
-ceases  to  have  a  good  moral  character.     (111.)  People  v.  Smith,  208. 

See  Divorce,  2:  Trial,  1,  2. 
Note.  ' 

Attorneys,  agreements  to  pay  from  proceeds  of  judgments,  whether 
operate  as  assignments.  173. 

assignment  of  cause  of  action  to,  173. 

contracts  by  with  clients  that  the  latter  will  not  compromi»« 
suit,  174,  175. 

control  of  claims  by  where  no  suit  has  been  commenced,  174. 

control  of  over  suits,  170. 

liens  of,  do  not  exist  before  judgment  on  the  cause  of  action,  175. 

liens  of,  on  judgments  recovered,  173. 

liens  of,  on  judgments,  statutes  creating,  175. 

liens  of,  settlements  made  by  clients,  when  do  not  prejudice,  175- 
177. 

party  who  has  appeared  by  cannot  dismiss  his  action,  171,  172. 

party  who  has  appeared  by,  stipulationa  of  will  not  be  recog- 
nized, 170. 

power  of  to  compromise  actions,  170. 

settlements  made  by  clients  for  the  purpose  of  defrauding,  174. 

Bettlements  made  by  clients,  right  of  attorneys  to  continue  ac- 
tions  after,   175-179. 

settlements  made  by  clients  out  of  court,  when  binding  upon,  174. 

BANES  AND  BANEINQ. 

1.  BANEEB— Estoppel  Against.— A  Bank  Which  Certifies  a 
Check  is  estopped,  as  against  the  holder,  to  deny  that  it  possesses 
sufficient  funds  of  the  drawer  to  pay  the  check.  (111.)  Jackson  Paper 
Mfg.  Co.  V.  Commercial  Nat.  Bank,  113. 

2.  BANKING— Paying  Check  to  Person  in  Possession  Without 
Authority. — The  mere  fact  that  an  agent  of  the  payee  of  a  check  has 
possession  of  it,  and  indorses  it  to  another,  who  thus  gets  possession 
and  presents  it  for  payment,  does  not  authorize  the  banker  to  make 
payment  of  it  where  the  agent  had  not,  in  fact,  authority  to  indorse 
the  check.  (111.)  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank, 
113. 

3.  BANKING— Bight  of  Action  on  Checks.- When  the  check  of 
a  depositor  is  presented  to  a  banker,  it  is  an  absolute  appropriation 
of  the  amount  of  the  check  to  the  holder,  if  the  deposit  is  sufficient 
to  pay  it,  and  if  payments  is  refused,  the  holder  may  maintain  an 
action  against  the  banker.  (111.)  Jackson  Paper  Mfg.  Co.  v.  Com- 
mercial Nat.  Bank,  113. 

4.  BANKS  AND  BANKING— Liability  of  Cashier.— A  bank 
cashier  charged  with  the  duty  of  carrying  on  its  business  cannot  be 
held  responsible  for  neglect  of  duty  in  not  consulting  its  officers  and 
committees  who  hold  no  meeting  and  systematically  absent  them- 
selves from  the  performance  of  their  duties.  (Neb.)  Fiala  v.  Ains- 
worth,  420. 

5.  BANKS  AND  BANKING— Liability  of  Assistant  Cashier.— 
Within  the  scope  of  a  bank  cashier's  authority,  and  so  long  as  lie  is 
apparently  acting  on  behalf  of  the  corporation,  his  directions  may 
control  the  assistant  cashier  and  teller,  and  the  latter  may  not  be 
required   to   look   beneath   the  surface   of   his  superior's  acts;    but 
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-when  tlie  assistant  cashier  is  led  to  believe  that  the  cashier  is  violat- 
ing his  duty  to  the  bank  and  is  taking  its  funds  for  his  own  ends, 
irregularly  and  without  authority  from  the  directors,  the  former 
has  no  right  to  aid  in,  or  connive  at,  such  misappropriation  than 
if  it  were  being  perpetrated  by  a  stranger,  and  he  is  liable  on  his 
bond  therefor.     (Neb.)  Fiala  v.  Ainsworth,  420. 

BENEFICIAI.  ASSOCIATIONS. 

1.  BENEFICIAL    ASSOCIATIONS— Notice    of   Assessments.— If 

the  prescribed  form  of  notice  is  provided  in  the  by-laws  of  an  as- 
sociation or  the  contract  of  membership,  such  form  must  be  followed. 
If  the  notice  is  required  to  bear  the  official  stamp  of  the  collector 
or  the  seal  of  the  council,  a  notice  omitting  both  is  void.  (111.) 
Cronin  v.  Supreme  Council  etc.,  127. 

2.  BENEFICIAI.  ASSOCIATIONS.— The  Official  Notice  of  an 
Assessment  can  Date  Only  from  the  time  of  its  actual  receipt  by 
the  member  to  whom  it  is  addressed,  or  where  it  is  mailed,  after  a 
sufficient  time  has  elapsed  to  enable  it  to  reach  him  in  due  course 
of  mail,     (ni.)  Cronin  v.  Supreme  Council  etc.,  127. 

3.  BENEFICIAL  ASSOCIATIONS.— The  Time  Within  Which  to 
Pay  an  Assessment  is  not  to  be  computed  from  the  date  of  the  no- 
tice, but  from  the  time  of  its  receipt  or  the  time  it  should  have 
reached  the  member  in  due  course  of  maiL  (HL)  Cronin  v.  Supreme 
Council  etc.,  127. 

BICYCLES. 

See  Municipal  Corporations,  17-20. 

BIDDERS. 
See  Municipal  Corporations,  11-14. 

BILL  OF  FABTICULABS. 

See  Pleading. 

BILLS  AND  NOTES. 

1.  NEOOTIABLE  INSTEUMENTS— Oonilict  of  Laws.— The  ques- 
tion whether  an  indorsee's  knowledge  of  the  payee's  fraud  in  ob- 
taining an  indorsed  note  was  of  such  character  as  to  constitute  him 
a  holder  with  notice  of  such  fraud  is  governed  by  the  construction 
of  the  contract  in  the  state  where  the  note  is  made  payable.  (N.  H.) 
Limerick  Nat.  Bank  v.  Howard,  489. 

la.  NEGOTIABLE  INSTRUMENTS- Consideration.- If  money  is 
advanced  upon  the  representation  and  in  the  expectation  that  a  per- 
son named  will  sign  a  note  given  therefor,  and  he  afterward  signs  it, 
there  is  sufficient  consideration  for  the  note.  (Neb.)  Baker  v.  Union 
Stockyards  Nat.  Bank,  484. 

2.  NEGOTIABLE  INSTRUMENTS— Accommodation  Paper— De- 
fenses—ludorsee.— The  fact  that  a  note  was  executed  by  way  of  ac- 
commodation is  a  good  defense  against  the  payee,  but  not  as  against 
the  indorsee,  from  whom  the  money  was  obtained  by  virtue  thereof, 
even  though  he  had  notice  of  the  relations  of  the  parties  to  each 
other.     (Neb.)  Baker  v.  Union  Stockyards  Nat.  Bank,  484. 

3.  NEGOTIABLE  INSTRUMENTS.— An  Indorsement  Without 
Recourse  does  not  Constitute    a    Contract    in    Writing    and    serves 
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merely  to  transfer  Ihe  title  as  in  case  of  delivery  when  payable 
to  bearer.     (Or.)   Carroll  v.  Nodine,  743. 

4.  NEGOTIABLE  INSTEUMENTS— Indorsement  Without  Ee- 
course— Parol  Evidence  to  Vary.— One  who  has  indorsed  a  negotiable 
instrument  without  recourse,  and  who  is  sued  on  the  implied  war- 
ranty that  the  indorsement  of  a  payment  appearing  thereon  was 
genuine  and  true,  is  entitled  to  prove,  by  parol  evidence  in  his 
defense,  that  the  indorsee,  at  the  time  of  the  purchase,  agreed  and 
guaranteed  that  the  indorser  should  never  be  held  liable  thereon 
in  any  capacity.     (Or.)  Carroll  v.  Nodine,  743. 

5.  NEGOTIABLE  INSTEUMENTS.— On  an  Indorsement  Withont 
Becourse  there  is  an  Implied  Warranty  by  the  seller  that  the  paper 
is  what  it  purports  to  be,  and  that  no  payments  have  been  made 
except  those  which  appear  to  be  indorsed  thereon,  and  that  such 
as  BO  appear  are  genuine  and  operate  to  continue  the  obligation  in 
force  as  against  the  statute  of  limitations.  (Or.)  Carroll  y.  Nodine, 
743. 

See  Corporations,  9,  lOj  Judgments,  2,  3;  Principal  and  Agent,  6-7. 

BONDS. 

See  Principal  and  Surety. 

BOOKS  or  ACCOUNT. 

See  Evidence. 

BOUND  ABIES. 

STBEETS— Title  to  When  Property  Owner  Sells  Lots  by  ^  Plat 

If  an  owner  of  real  property  sells  lots,  describing  them  by  reference 
to  a  plat,  the  title  to  the  soil  to  the  center  of  the  street  in  front 
of  the  lots  thus  conveyed  by  operation  of  law  attaches  and  passes 
with  the  lots  so  conveyed.     (111.)  Thompson  v.  Maloney,  133. 

BUILDINGS. 

BUILDINO— Common-law  Eight  to  Erect  and  to  Determine 
the  Character  of.— «:very  citizen  has  the  couiuion  law  right  to  ac- 
quire title  to  a  tract  of  land  in  a  city,  and  build  thereon  as  his 
taste,  convenience,  or  interest  suggests,  or  his  means  justify,  with 
ont  taking  into  consideration  whether  his  building  will  conform  m 
general  character  anrl  appearance  to  others  previously  erected  In 
the  same  locality.     (Md.)  Bostock  v.  Sams,  394. 

See  Municipal  Corporations,  21. 
Note. 
Building  Eegulations,  application  of  to  structures  already  erected,  411. 

authority  to  enact  is  part  of  the  police  power,  405,  406. 

exacting  permits,  406. 

fire  limits,  power  to  fix,  410. 

intended  to  promote  the  public  health,  safety,  or  morals,  4W, 
410. 

limitations  upon  the  power  to  exnct,  410. 

permits  for  building  cannot  be  arbitrarily  withheld,  407. 

police  power,  when  defensible  as  an  exercise  of,  406. 

requiring  the  inclosure  of  dangerous  places,  410. 

requiring  the  furnishing  of  water  in   tenement  houses,  410. 

restricting  the  height  of  buildings,  407. 

restricting  the  location  of  buildings,  407. 

retrospective  applicntion  of,  411. 

respecting  cesspools,  water-closets,  etc.,  410. 


1002  Index. 


BUBGLABT. 

BUBGLABY— Attempt  to  Commit. — Persona  who  procure  tools 
«nd  start  toward  a  building  with  the  intent  to  break  it  open,  but 
whose  design  is  frustrated  while  they  are  reconnoitering  or  inspect- 
ing it,  are  engaged  in  an  attempt  to  commit  burglary.  (N,  Y.) 
People  V.  Sullivan,  582. 

BUBNT   BECOBDS   ACT. 

See  Judgment,  12. 

CANCELLATION  OF  INSTBUMENTS. 

1.  DUBESS.— To  Authorize  the  Cancellation  of  a  Conveyance 
for  duress  upon  the  grantor,  the  conveyance  must  have  been  pro- 
cured solely  by  duress,  independently  of  false  promises.  (Ala.) 
Pratt  Land  etc.  Co,  v.  McClain,  35. 

2.  FRAUD— Cancellation  of  Conveyance  for.— Before  cancellation 
can  be  decreed  for  fraud  practiced  in  the  procurement  of  a  deed, 
the  bill  must  aver  facts  from  which  fraud  is  the  legal  result.  Mere 
averments  of  conclusions  are  insufficient  to  raise  the  issue  of  fraud. 
It  is  also  essential  to  allege  and  prove  that  the  defendant  partici- 
pated in  the  fraud  or  had  notice  of  it,  actual  or  constructive,  beforo 
paying  for  the  land.     (Ala.)  Pratt  Land  etc.  Co.  v.  McClain,  35. 

3.  LACHES,  Being  Defensive  Matter,  need  not  be  negatived  by 
bill  in  equity  seeking  cancellation  of  a  deed,  (Ala.)  Pratt  Land  etc. 
€0.  V.  McClain,  35. 

CABEIERS. 

1.  CABBIEBS'  Liability  to  Passengers  Injured  on  Their  Trains. — 
A  contract  stipulating  to  waive  th-e  liability  of  a  carrier  for  injuries 
to  a  passenger  from  its  negligence  while  riding  on  a  freight  train  is 
void,  if  it  has  been  designated  by  the  railway  company  as  a  train 
upon  which  all  persons  may  ride  as  passengers  on  payment  of  fare 
though  the  contract  purports  to  be  made  in  consideration  of  being 
granted  the  privilege  of  riding  at  less  than  the  regular  rates.  (Or.) 
Kichmond  v.  Southern  Pac.  Cou,  694, 

2.  NEGLIGENCE  of  a  Common  Carrier  While  Engaged  as  a 
Private  Carrier. — A  railroad  company  may  become  a  private  carrier 
and  escape  its  liability  for  negligence  by  its  contract  to  that  effect 
when,  as  a  matter  of  convenience  to,  or  by  special  agreement  with, 
a  passenger,  it  undertakes  to  carry  him  by  means  not  designed  to 
accommodate  the  general  public.  (Or.)  Eichmond  v.  Southern  Pac. 
Co.,  694. 

3.  NEGLIGENCE  OF  CABBIEBS— Contract  Limiting  LiabiUty 
for. — Public  policy  forbids  a  railroad  company  from  relying  upon  a 
contract  entered  into  with  a  passenger  releasing  it  from  liability 
resulting  from  its  negligence  while  performing  a  duty  which  it  owes 
to  the  public  as  a  common  carrier.  (Or.)  Richmond  v.  Southern 
Pac.  Co.,  694. 

4.  BAILW AYS— Acceptance  of  Condition  of  Ticket,  When  Infer- 
able.— When  a  ticket  is  purchased  at  a  reduced  rate,  on  which  i9 
printed  certain  conditions,  and  there  is  stamped  on  it,  before  deliv- 
ery, that  all  its  conditions  are  fully  understood  and  agreed  to,  evi- 
•dence  of  the  consent  of  the  purchaser  is  as  complete  as  if  he  had 
signed  the  ticket.     (Pa.)  Crary  v.  Lehigh  Valley  E.  E.  Co.,  778. 
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5.  RAILWAYS -Limitation  of  Liability  by  Ticket  Sold  at  Leas 
than  the  Regular  Rates  and  Subject  to  Printed  Conditions.— By  ac- 
cepting a  ticket  at  less  than  the  regular  rates,  indorsed  that  the 
purchaser  will  assume  all  risks  of  accident  and  damage  to  his  per- 
son, he  agrees  that  the  common-law  rule  making  the  common  carrier 
insurer  of  his  safety  shall  be  set  aside,  except  that  the  carrier  is 
not  relieved  from  Hability  for  its  negligence.  (Pa.)  Crarv  v  Lehiirh 
Valley  E.  E.  Co.,  778.  '      '  ^^"'K'' 

6.  RAILWAYS— Presumption  of  Negligence— Effect  Upon  of  Ac- 
ceptiug  a  Ticket  with  Conditions.— One  who  accepts  a  ticuet  with  a 
condition  thereon  that  he  will  assume  all  risks  of  accident  and  dam- 
age to  his  person,  while  he  may,  nevertheless,  recover  for  negligence, 
is  not  entitled  to  the  presumption  that  negligence  is  to  be  inferred 
from  the  accident,  but  must  affirmatively  establish  the  speciiic  neg- 
ligence complained  of.     (Pa.)  Crary  v.  Lehigh  Valley  E.  E.  Co.,  778. 

7.  CARRIERS— Through  Freight  Contract,  What  is.— A  bill  of 
lading  showing  the  receipt  by  the  carrier  of  goods  to  be  transported 
* '  to  destination,  if  on  its  road,  or  otherwise  to  the  place  on  its 
read,  where  the  same  is  to  be  delivered  to  any  connecting  carrier," 
but  not  stating  any  point  where  the  goods  are  to  be  delivered  to 
another  carrier,  nor  the  portion  of  the  freight  that  was  to  be  paid 
the  receiving  or  the  connecting  carrier,  is  a  through  freight  con- 
tract.    (111.)   Elgin,  Joliet  etc.  Ry.  Co.  v.  Bates  Machine  Co.,  218. 

8.  CARRIERS— When  Common  and  not  Private.— A  railroad  cor- 
poration which  voluntarily  designates  its  freight  train  to  carry  paa- 
fiengers  between  specified  places  becomes,  as  to  them,  a  common 
and  not  a  private  carrier,  though  it  was  not  under  any  obligation  to 
-carry  passengers  on  such  train.  (Or.)  Richmond  v.  Southern  Pac. 
Co.,  694. 

9.  CARRIERS— Liability  of  for  Connecting  Lines.— Under  a  bill 
of  lading  constituting  a  through  freight  contract,  the  receiving 
carrier  is  answerable  for  any  injury  or  damage  occurring  to  the 
goods  during  the  transit,  though  on  the  line  of  a  connecting  car- 
rier.    (111.)  Elgin,  Joliet  etc.  Ey.  Co.    v.  Bates  Machine  Co.,  218. 

See  Express  Companies;  Railroads. 

CASHIER  OF  BANK. 
See  Banks  and  Banking,  1,  5;  Principal  and  Surety. 

CHATTEL  MORTGAGE. 

See  Sales,  5. 

CHECKS. 
See  Banks  and  Banking. 

CINDER  PATH. 

See  Highways. 

CLOXJD   ON  TITLE. 

See  Quieting  Title. 

COMMERCE. 
INTERSTATE  COMMERCE.— The  inspection  fee  required  to 
be  paid  by  th«  statute  of   Colorado   as  a  condition   of  permitting 
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livestock  to  be  admitted  from  south  of  a  designated  parallel  of 
latitude  is  not  an  impost,  tax,  or  duty,  but  merely  covers  the  actusJ 
costs  of  inspection,  which  is  the  umial  and  ordinary  method  em- 
ployed to  protect  the  prop^erty  of  citizens  of  the  state.  (Colo.)  Beid 
V,  People,  69. 

See  Telegraph  Companies. 

CONDITIONS. 

See  Deeds. 
Note. 

Conditions  Subsequent,  breach  of,  actions  to  recover  property  beeau8» 
of,  578. 

breach  of,  against  whom  may  be  enforced,  575. 

breach  of,  assignee  or  grantee,  when  may  and  may  not  take  ad> 
vantage  of,  573,  574. 

breach  of,  assignment  of  right  to  take  advantage  of,  573. 

breach  of,  by  whom  advantage  of  may  be  taken,  572. 

breach  of,  canceling  conveyances  because  of,  578. 

breach  of,  creditors  of  the  grantor  cannot  take  advantage  of^ 
573,  574. 

breach  of,  demand  for  performance,  when  necessary,  574. 

breach  of,  devisees  cannot  take  advantage  of,  573. 

breach  of,  does  not  revest  title,  572. 

breach  of,  ejectment  based  upon,  578. 

breach  of,  equity,  remedies  which  wiU  grant  because  of,  578. 

breach  of,  execution,  interest  of  grantor  having  a  right  to  en- 
force is  not  subject  to,  574. 

breach  of,  heirs  at  law  of  grantor  may  take  advantage  of,  57Z', 

breach  of,  quieting  title  because  of,  578. 

breach  of,  re-entry  for,  cases  dispensing  with,  575. 

breach  of,  re-entry  for,  demand  for  possession,  when  equivalent 
to,  577. 

breach  of,  re-entry  for,  essential  unless  dispensed  with  by  stat- 
ute, 575. 

breach  of,  re-entry  for,  is  not  necessary  where  the  grantor  is 
already  in  possession,  575. 

breach  of,  re-entry  for,  notice  to  the  grantee  is  not  indispens- 
able, 577. 

breach  of,  re-entry  for,  secret  attornments  are  not  equivalent  to, 
576. 

breach  of,  re-entry  for,  stipulations  in  conveyances  may  dispense 
with,  575. 

breach  of,  re-entry  for,  what  suflicient,  576. 

breach  of,  re-entry  for,  where  there  are  distinct  tracts  affected 
by,  576. 

breach  of,  re-entry  for,  witnesses  need  not  be  present  at,  577. 

breach  of,  whether  one  of  several  grantors  or  heirs  may  take  ad- 
vantage of,  573. 

CONFIDENCE  GAME. 
See  Criminal  Law,  3,  4. 

CONSTITUTIONAL  LAW. 

1.  CONSTITUTIONAL  LAW— Statutes  Providing  Sqxun  Each 
Day  for  Which  Labor  may  be  Contracted  for  on  Puolic  Works.— A 
statute  undertaking  to  limit  the  hours  of  daily  service  of  employes 
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tipon  pnbllc  works,  or  work  done  for  the  state,  Or  any  political  »ub- 
<livision  thereof,  and  making  it  unlawfu?  for  any  contractor  to  r»- 
<]mre  or  permit  his  workmen  to  laoor  more  than  eight  boars  in  any 
one  calendar  day  is  unconstitutioanl,  because  it  interferes  with  th« 
liberty  of  contract.  (Ohio)  Cleveland  v.  Clements  Bros.  etc.  Co.,  670. 
la.  CONSTITUTIONAL  LAW.— A  Statute  in  Effect  Prohibiting 
an  Employe  from  Assuming  the  Bisk  of  a  hazardous  appliance  tor- 
bidden  by  the  statute  is  constitutional,  because  it  is  for  the  protec- 
tion of  the  poor  and  helpless,  and  is  in  the  interest  of  the  puDiic  wel- 
lare.     (Vt.)  Kilpatrick  v.  Grand  Trunk  Ky.  Co.,  887. 

2.  CONSTITUTIONAL  LAW— Contracts  and  Honm  of  Employ. 
ment — Power  of  the  Legislature  to  ControL— What  the  terms  and 
stipulations  of  a  contract  shall  be  is  a  matter  to  be  determined  by 
the  contracting  parties,  and  the  right  has  not  been  delegated  to, 
nor  is  it  within  the  general  power  of,  the  assembly,  by  mandatory 
laws,  to  prescribe  the  terms  and  provisions  which  shall  be  inserted 
in  contracts  made  between  persons  legally  competent  to  contract. 
The  number  of  hours  of  labor  that  shall  bo  performed  m  a  day  is 
an  important  feature  and  constitutes  an  essential  part  of  every  con- 
tract of  service,  and  to  deny  effect  to  an  agreement  between  em- 
ployer and  employes  touching  the  number  of  hours  the  employS 
shall  labor  each  day  is,  in  effect,  to  impair  the  obligation  of  the  con- 
tract apd  to  deny  them  the  ricrjit  of  contract  touching  that  matter. 
•(Ohio)  Cleveland  v.  Clements  Bros.  etc.  Co.,  670. 

3.  CONSTITUTIONAL  LAW.— If  a  constitution  prohibits  special 
legislation  in  certain  enumerated  cases,  and  declares  that  in  all  other 
cases  when  a  general  law  can  bo  made  applicable  no  special  law  can 
be  enacted,  this  declaration  is  addressed  to  the  legislature  alone, 
and  when  It  concludes  that  a  special  law  is  necessary,  its  conclusion, 
except  in  the  cases  expresslv  prohibited,  is  not  subject  to  judicial 
review.     (111.)    Sanitary   District   of   Chicago  v.  Ray,   102. 

4.  CONSTITUTIONAL  LAW.— Powers  not  in  Themselves  Judi- 
cial, and  not  to  be  exercised  in  the  discharge  of  tho  functions  of  the 
judicial  department  cannot  be  conferred  on  courts  or  judges  desig- 
nated by  the  constitution  as  part  of  the  judicial  department  of  the 
state,     (Iowa)  State  v.  Barker,  222. 

5.  CONSTITUTIONAL  LAW.— Provisions  inserted  in  contracts 
in  obedience  to  an  unconstitutional  statute  demamling  their  inser- 
tion must  be  disregarded.  (Ohio)  Cleveland  v.  Clements  Bros.  etc. 
Co.,  670. 

6.  CONSTITUTIONAL  LAW— Vested  Right.— A  Judgment  for 
Alimony,  as  a  vested  interest,  is  property,  of  which  the  logislaturo 
cannot  devest  the  plaintiff  by  a  subsequent  statute  authorizing  the 
courts  to  annul  or  modify  such  judgments  upon  tho  application  of 
either  party.     (N.  Y.)   Livingston  v.  Livingston,  600. 

7.  CONSTITUTIONAL  LAW— Impairing  Contract.— A  Judgment 
is  not  a  contract  in  tho  ordinary  sense  of  an  agreement  reache-l  re 
tween  persons,  and  it  is  in  that  sense  that  tho  word  is  n^d  in  tho 
federal  constitution.      (N.  Y.)    Livingston  v.  Livingston,   6<t0. 

8  CONSTITUTIONAL  LAW- -Statute  Invalid  in  Part.- If  por- 
tions of  a  statute  are  unconstitutional,  an.l  the  v-aii.l  and  invalid 
portions  are  not  so  connected  as  to  be  incapable  "f, -P;"^-";  *"J 
the  valid  part  is  a  complete  act,  not  dependent  on  the  part  which  M 
void  the  latter  alono  will  be  disregarded,  and  the  remainder  np- 
J:':  except  i"  ca.es  wi.ere  it  is  apparent  that  the  ;^;-;«;''  T-Jj 
was  an  inducement  to  tho  adoption  of  tho  remainder.  (Neb.)  Bedefl 
V.  Moores,  431. 
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9.  CONSTITUTIONAL  LAW.— Quarantine  and  bispectlon  Laws 

of  the  State  having  for  their  object  the  health  of  its  citizens  or 
the  prevention  or  suppression  of  disease  among  its  domestic  live- 
stock are  within  the  province  of  state  legislation.  (Colo.)  Eeid  v. 
People,  69. 

10.  CONSTITUTIONAL  LAW— Interstate  Commerce.— A  statute 
tnaking  it  unlawful  to  import  into  the  state  within  designated 
days  any  cattle  or  horses  from  south  of  the  thirty-sixth  parallel 
of  north  latitude  unless  they  have  Been  held  at  some  place  north 
of  such  parallel  for  at  least  ninety  days  prior  to  their  importation, 
and  a  certificate  of  health  is  procured  from  the  state  veterinary 
sanitary  board,  and  requiring  the  owner  to  pay  the  expenses  of 
inspecting  such  stock,  is  not  void  as  /a,  regulation  of  interstate 
commerce,  nor  is  it  in  conflict  with  the  animal  industry  act  of 
Congress,  approved  May  29,  1884,  and  the  rules  and  regulations 
prescribed  thereunder.     (Colo.)  Eeid  v.  People,  69. 

11.  CONSTITUTIONAL  LAW— Appointment  of  Municipal  Of!- 
cers. — A  statute  authorizing  the  appointment  of  trustees  for  a  city 
water  supply  system  by  a  district  court,  in  advance  of  litigation  or 
dispute  concerning  the  management  or  control  of  such  system,  is  un- 
constitutional, as  authorizing  the  performance  by  such  court  of  non- 
judicial functions,  foreign  to  the  exercise  of  judicial  powers  conferred 
on  such  court  by  the  constitution.     (Iowa)  State  v.  Barker,  222. 

See  Attorney  and  Client,  3;  Lotteries,  2;  Municipal  Corporations. 

Note. 

Constitutional  Law,  special  statutes,  authority  of  the  legislature  to 
enact,  106. 

special  statutes,  cases  holding  void  because  general  laws  could 
be  made  applicable,  112. 

special  statutes,  classification  of,  when  may  be  pronounced  un- 
constitutional, 111. 

special  statutes,  <  onstitutional  provisions  against  enactment  of 
do  not  operate  retrospectively,  106. 

special  statutes,  courts  will  declare  unconstitutional  when  they 
relate  to  a  general  subject  upon  which  special  laws  are  for- 
bidden by  the  constitution,  107. 

special  statutes,  discretion  of  the  legislature  to  deteraiine 
whether  a  general  law  can  be  made  applicable,  10/,  108. 

special  statutes,  enactment  upon  subjects  upon  which  only  gen- 
eral laws  can  be  enacted,  107. 

special  statutes,  jurisdiction  of  the  courts  to  determine  whether 
a  general  law  could  be  made  applicable,  109. 

special  statutes,  jurisdiction  of  the  legislature  concerning  the  en- 
actment of,  when  conclusive,  108. 

special  statutes,  tests  to  determine  what  are  unconstitutional,  111. 

special  statutes,  when  valid,  112. 

special  statutes,  when  void,  112. 

CONTAOIOUS  DISEASES. 

1.    INFECTIOUS  DISEASE— Bight  of  Action  in  Favor  of  Person 

Contracting. — When  the  duty  to  prevent  the  spread  of  a  contagious 
disease  rests  upon  a  corporation  or  private  person,  an  obligation 
arises  in  favor  of  each  member  of  the  community  and  a  right  of 
action  accrues  in  favor  of  him  who  suffers  from  its  breach.  (Tex.) 
Missouri  etc.  Ky.  Co.  v.  Wood,  834. 
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Pauente-What  is.— The  diligence  required  of  a  railway  corporation 
maintaining  a  hospital  or  detention  camp  in  which  one  of  its  em- 
ployes was  confined  while  suffering  from  smallpox  depends  on  the 
character  of  the  disease  and  the  danger  of  communicating  it  to 
others.  It  assumes  the  duty  of  using  ordinary  care  to  preyent  him 
from  exposing  himself  in  delirium  or  being  exposed  otherwise 
so  as  to  communicate  the  disease  to  others.  (Tex.)  Missouri  etc.  Ry 
Co.  V.  Wood,  834.  ' 

3.  RAILWAY  CORPORATIONS  Maintaining  Hospitals -Li». 
jmty  of  for  the  Escape  of  Persons  Suffering  from  Contagious 
Diseases.— If  a  railway  corporation  maintaining  a  hospital  for  ita 
employes  suffers  one  of  them,  while  delirious  from  smallpox,  to 
escape  from  the  detention  camp  and  thereby  to  communicate  the 
disease  to  another,  the  latter  may  recoyer  of  the  corporation  for  the 
damages  thus  inflicted  on  him,  if  it  or  any  of  its  employes  was  guilty 
of  negligence  to  which  such  escape  was  duo.  (Tex.)  Missouri  etc 
By.  Co.  V.  Wood,  834. 

See  Disease. 

CONTRACTS. 

1.  CONTRACT  BY  LETTER  for  Sale  of  Land.-Where  an  attor- 
ney of  the  purchaser  of  real  estate,  at  the  latter 's  request,  writes 
to  the  trustee  of  the  property,  offering  to  take  it  at  the  price  fixed 
by  him  at  previous  interviews  with  the  purchaser,  and  pay  cash 
upon  delivery  of  the  trustee's  deed,  without  warranty,  title  to  be 
taken  in  the  name  of  an  agent,  which  letter  the  attorney  for  the 
trustee  answers  at  his  request,  stating  that  the  property  is  held  by 
adverse  possession  only,  but  that  if  the  purchaser  is  satisfied  with 
the  title  he  will  make  the  usual  trustee's  deed  without  warranty, 
to  which  letter  the  attorney  of  the  purchaser  replies  that  those 
terms  the  purchaser  wishes  him  to  accept,  and  that,  assuming  the 
consideration,  as  to  which  the  letter  was  silent,  is  the  same  as  previ- 
ously named,  the  terms  as  to  it,  are  accepted  on  behalf  of  the  pur- 
chaser, the  contract  is  complete,  and  cannot  be  revoked  by  a  sub- 
sequent letter  of  the  trustee.     (N.  Y.)  Gates  v.  Dudgeon,  608. 

2.  CONTRACTS— Mutual  Misunderstanding  as  to  Terms— Recov- 
ery for  Work  Done. — If  a  contract  for  services  fails  by  reason  of  a 
mutual  misunderstanding  as  to  material  terms  of  payment,  the  per- 
son who  has  partially  performed  the  contract  as  he  understands  it 
may  recover  reasonable  compensation  for  his  services.  (N.  H.)  Eu»- 
sell  V.  Clough,  507. 

S.  ELECTIONS— Contracts  Against  Public  Policy.— A  contract  to 
pay  for  the  support  or  influence  of  a  newspaper  in  securing  a  nom- 
ination for  public  office  is  against  public  policy,  and  therefore  void* 
(Vt.)  Livingston  v.  Page,  901. 

See  Constitutional  Law,  5;  Municipal  Corporations. 
Note. 
Contracts  of  newspapers,  when  against  public  policy,  905-913. 

CONVERSION. 

See  Trover  and  Conversion, 
Note. 
Conveyances.     See  Conditions  Subsequent. 
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CONVICT  LABOB. 

See  Municipal  Corporations. 

COBPOBATIONS. 

1.  CORPORATIONS  Attempted  to  be  Formed  for  Two  or  More 
Purposes.— A  statute  purporting  to  authorize  the  formation  of  cor- 
porations for  certain  specific  purposes,  and  "for  any  other  purposes 
intended  for  mutual  profit  or  benefit  not  herein  otherwise  specially 
provided  for,"  does  not  sanction  the  formation  of  a  corporation  for 
"two  or  more  purposes,  if  the  statute  also  declares  that  the  charter 
must  state  the  purpose  for  which  the  corporation  ia  formed.  (Tex.) 
Ramsey  v.  Tod,  875. 

2.  CORPORATIONS— Capital  Stock— Subscription  for.  When 
Controlled  by  an  Amended  Charter.— If  a  subscription  for  capital 
stock  is  made  on  a  basis  as  to  amount  and  number  and  value  of 
•shares  different  from  that  fixed  by  the  charter  of  the  corporation,  it 
must  be  regarded  as  a  subscription  to  become  effective  whenever  the 
•corporation  shall  be  authorized  to  issue  stock  of  the  kind  subscribed 
for,  and  it  is  not  material  that  the  amendment  of  the  charter  is 
not  made  until  some  time  after  the  subscription.  (Md.)  Gettysburg 
Nat.  Bank  v.  Brown,  339. 

3.  CORPORATIONS— Capital  Stock— When  Deemed  Original  and 
When  Increased. — If,  after  the  original  certificate  of  incorporation 
has  been  executed,  and  a  certain  number  of  shares  of  stock  have 
been  subscribed  for,  all  the  subscribers  resolve  to  change  the  number 
of  shares  and  the  par  value  of  each  share,  such  change,  when  ef- 
fected, does  not  operate  to  increase  the  capital  stock,  but  obliterates 
1;he  old  ^ock,  and  in  lieu  thereof,  establishes  another  differing  in 
amount,  number  of  shares,  and  par  value,  and  any  subsequent  sub- 
scription must  be  for  the  stock  as  thus  changed.  (Md.)  Gettysburg 
Nat.  Bank  v.  Brown,  339, 

4.  CORPORATIONS— Subscriptions  to  Capital  Stock— EstoppeL 
The  mere  fact  that  a  subscriber  pays  part  of  his  subscription,  know- 
ing that  the  whole  capital  stock  has  not  been  subscribed,  and  that 
the  corporation  is  incurring  debts,  does  not  estop  him  from  setting 
up  the  defense  that  the  capital  stock  has  not  all  been  subscribed 
for.     (Md.)  Gettysburg  Nat.  Bank  v.  Brown,  339. 

5.  CORPORATIONS— Subscription  to  Capital  Stock— Liability 
:for.— Not  Until  the  Whole  Capital  Stock  is  Taken  is  a  subscriber 
liable  to  assessments  or  calls,  unless  there  is  a  provision  to  that  ef- 
fect in  the  recorded  certificate  or  general  law  under  which  the  com- 
pany is  incorporated,  or  unless  the  subscriber,  knowing  that  the 
whole  has  not  been  subscribed,  attends  meetings  of  the  corporators 
and  votes  for  expenditures  of  money  or  other  acts  which  can  be 
properly  done  only  when  the  subscribers  intend  to  proceed  with  the 
stock  partially  taken  up.  (Md.)  Gettysburg  Nat.  Bank  v.  Brown, 
339. 

6.  CORPORATIONS.— Subscriptions  to  Increased  Capital  Stock 
may  be  Enforced,  although  the  whole  of  the  contemplated  increase 
has  not  been  subscribed  for.  (Md.)  Gettysburg  Nat.  Bank  v.  Brown, 
339. 

7.  CORPORATIONS— Stock  of,  in  Whose  Possession  Deemed  to 
be. — The  stock  of  a  corporation  for  which  a  certificate  has  been  is- 
-sued  to  a  subscriber  or  purchaser  is,  nevertheless,  deemed  to  be  in 
possession  of  the  corporation,  and,  as  property  in  its  possession,  may 
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be  subjected  to  proceedingB  in  aid  of  execution  against  a  stockholder. 
<Ohio)  Ball  v.  Towle  Mfg.  Co.,  682. 

8.  DIRECTOBS  OF  CORPORATION— Waste  of  Fimds.— Direc- 
tors of  an  insurance  company,  who  use  its  funds  to  purchase  the  in- 
terest of  the  incorporators  of  another  company,  the  latter  having 
no  interest  that  the  purchasing  company  could  buy,  and  the  thing 
accomplished  being  the  resignation  of  the  officers  of  the  second  com- 
pany and  the  substitution  of  the  directors  of  the  first,  are  joint  tort- 
feasors, and  liable  for  wasting  the  corporate  funds.  (N.  Y.)  Gilbert 
V.  Finch,  623. 

9.  NEGOTIABLE  INSTBXTMENTS— Power  to  Indorse— When 
not  Inferable. — One  who  sees  another  opening  the  mail  of  a  corpora- 
tion, giving  orders  to  its  employSs,  and  countersigning  some  of  Its 
checks,  is  not  justified  in  inferring  that  he  has  authority  to  indorse 
checks  drawn  in  its  favor.  (111.)  Jackson  Paper  Mfg.  Co.  v.  Com- 
mercial Nat.  Bank,  113. 

10.  NEGOTIABLE  PAPER— Authority  to  Indorse— When  Does 
not  Exist. — A  superintendent  of  a  corporation,  who  is  under  the  di- 
rection of  its  treasurer,  and  who  as  such  superintendent  has  charge 
of  the  buying  of  material,  and  the  hiring  of  men  and  looking  after 
the  manufacture  and  sale  of  paper,  has  no  implied  authority  to  in- 
dorse a  check  delivered  to  him  in  payment  of  a  debt  due  his  prin- 
cipal.    (111.)  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank,  113. 

11.  CORPORATIONS,  Foreign,  Right  of  to  do  Business  Within  the 
State.  — A  foreign  corporation  may  be  permitted  to  do  business  in  this 
state,  or  may  be  entirely  excluded  therefrom.  If  such  permit  is 
granted,  it  may  be  under  such  conditions  and  regulations  as  the  state 
chooses  to  impose,  provided  matters  of  a  federal  nature  are  not  af- 
fected thereby.     (Vt.)  Cook  v.  Howland,  912. 

12.  CONSTITUTIONAIj  LAW— Nonresident  Agents— Bight  to  Ex- 
clude from  Doing  Business  for  Foreign  Corporations.— A  state  may 
deny  to  a  foreign  corporation  the  right  to  do  business  therein  except 
by  licensed  resident  agents,  and  may  hence  refuse  to  issue  a  Ucense 
«xcept  to  a  resident.     (Vt.)  Cook  v.  Howland.  912. 

See  Executions,  3. 
Note. 
Corporations,  subscriptions  to  stock  of,  actions  by  corporations  upon, 

'•54 
aubscriptions  to  stock  of,  actions  for  before  offering  to  seU  the 

stock  for  delinquency,  365,  366.         ^  .       .  .    .  -. 

subscriptions  to  stock  of,  actions  for  deficiencies  remaining  after 

sales  of  stock,  365,  366. 
subscriptions  to  stock  of,  actions  for  where  the  stock  cannot  be 

sold  for  want  of  bidders,  364.  *.        ♦     i,  i.„,  k««„ 

subscriptions  to  stock  of,  actions  for  where  the  stock  has  been 

forfeited,  364.  ,  ,       ,-•»_„. 

subscriptions   to   stock   of,   actions  to   enforce   by   forfeiture   or 

sale  of  stock,  362.  ^„»i„„f 

subscriptions  to  stock  of,  actions  to  enforce,  conditions  precedent 

to,  361,  362,  363.  ♦      ooi 

subscriptions  to  stock  of,  actions  upon    defenses  to,  3^3- 
subscriptions  to  stock  of,  agreements  for,  when  create  personal 

liability,  353-359.  ,    .     u    r  uv*^  ,„^nn    189 

subscriptions  to  stock  of,  assignee  of  stock,  liability  upon    389. 
subscriptions  to  stock  of,  attachment  of  stock  for  ""P^^-  f '• 
flSbscriptions    to    stock    of,    conditiona     cannot    be    <^;;"«;:'*^;;'l    »° 

determining  whether  all  the  stock  has  been  subscribed  for. 

377,  378. 
Am.  St.  Rep.,  Vol.  M-64 
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Corporations  suTiscriptions  to  stork  of,  conditions  precedent,  acting; 

as  stockholders,  when  operates  as  a  waiver  of,  382. 
subscriptions  to  stock  of,  conditions  precedent,  acting  as  oflScers 

or  directors,  when  amounts  to  waiver  of,  382,  383. 
subscriptions  to  stock  of,  conditions  precedent,  estoppel  of  sub- 
scribers to  rely  upon,  380. 
subscriptions  to  stock  of,  conditions  precedent,  payment  of  calls, 

when  operates  as  a  waiver  of,  382. 
subscriptions  to  stock  of,  conditions  precedent,  what  amounts  to 

waiver  of  by  subscribers,  381,  382. 
subscriptions  to  stock  of,  conditions  subsequent  which  cannot  be 

waived  by  subscribers,  381. 
subscriptions   to   stock  of,   contracts   for  which   create  liability 

though  all  the  stock  is  not  subscribed  for,  370,  371. 
subscriptions  to  stock  of,  cumulative  remedies  for  enforcement  of, 

359,  360,  364. 
subscriptions  to   stock   of,   damages,  measure   of   for  breach   of 

agreement  to  subscribe  for,  353. 
subscriptions  to  stock  of,  defects  in  organization  of  corporation 

is  not  a  defense  to  actions  to  enforce,  368. 
subscriptions  to  stock  of,  difference  between  and  an  agreement  to 

subscribe,  352,  353. 
subscriptions  to  stock  of,  difference  between  and  purchases  of, 

352. 
subscriptions  to  stock  of,  election  to  sue  upon  or  to  forfeit  stocky 

361. 
subscriptions  to  stock  of,  enforcement  of  by  actions,  353-358. 
subscriptions  to  stock  of,  estoppel  of  stockholders  to  resist  ac- 
tions for  because  of  defects  in  the  organization,  368. 
subscriptions  to  stock  of,  estoppel  to  assert  defenses  to,  380. 
subscriptions  to  stock  of,  express  promise  to  pay  though  all  the 

stock  has  not  been  subscribed  for,  371,  372,  375. 
subscriptions  to  stock  of,  express  promise  to  pav,  what  amounts 

to,  355. 
subscriptions  to  stock  of,  forfeiture  of  stock  for  nonpayment  of, 

power  of,  when  exists,  366. 
subscriptions  to  stock  of,  forfeiture  of  stock  is  not  authorized 

by  power  authorizing  sales,  367. 
subscriptions  to  stock  of,  forfeiture  of  stock,  power  of  must  be 

strictly  pursued,  366. 
subscriptions  to  Stock  of,  liability  for  conditions  precedent  to, 

368. 
subscriptions  to  stock  of,  liability  for  is  statutory,  363. 
subscriptions  to  stock  of,  liability  of  several  subscribers,  though 

evidenced  by  one  writing,  is  several,  368. 
subscriptions  to  stock  of,  liability  upon  arising  from  provisions 
!  or  agreements  that  the  corporation  may  do  business  before 

all  the  stock  is  subscribed  for,  373,  375. 
subscriptions  to  stock  of,  liability  upon  before  all  the  stock  is 

subscribed  for  may  exist  by  contract,  370,  371. 
subscriptions  to  stock  of,  liability  upon  cannot  bo  resisted  on  the 

ground  that  the  subscription  was  in  secret  in  trust  for  an- 
other, 388. 
subscriptions  to  stock  of,  liability  upon  cannot  be  enforced  when 

the  corporation  cannot  deliver  the  stock,  393. 
subscriptions  to  stock  of,  liability  upon,  conflict  of  laws  respect- 
ing, 393,  394. 
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Corporations,  subacriptions  to  stock  of,  liability  tipon  does  not  exist 
for  calls  marie   before  tho   siihscription,  387. 

subscriptions  to  stock  of,  liability  upon  does  not  exist  until  all 
the  stock  baa  been  subscribed  for,  368-370,  375. 

subscriptions  to  stock  of,  liability  upon  for  preliminary  expenses, 
though  all  the  stock  has  not  been  subscribed  for,  379. 

subscriptions  to  stock  of,  liability  upon  of  persons  subscribing 
as  trustees,  388. 

subscriptions  to  stock  of,  liability  upon,  tender  of  shares  of  stock, 
when  a  condition  precedent  to,  386,  387, 

subscriptions  to  stock  of,  liability  upon  though  all  the  stock  has 
not  been  subscribed  for,  statutes  creating,  372. 

subscriptions  to  stock  of,  liability  upon  to  meet  demands  created 
before  subscription,  387. 

subscriptions  to  stock  of,  liability  upon,  transfers  of  stock,  when 
affect,  388,  389,  390. 

subscriptions  to  stocli  of,  liability  upon,  when  exists  independ- 
ently of  any  call  or  assessment,  383. 

subscriptions  to  stock  of,  liability  upon  when  for  an  increase  of 
the  stock,  378,  379. 

subscriptions  to  stock  of,  liability  upon  when  no  certain  time  of 
payment  has  been  fixed,  383. 

subscriptions  to  stock  of,  liability  upon,  when  terminates  upon 
a  transfer  of,  the  stock,  388. 

subscriptions  to  stock  of,  liability  upon  where  the  subscriptioa 
is  for  a  particular  purpose,  379,  380. 

subscriptions  to  stock  of,  liability  upon  where  there  is  a  provi- 
sion for  calls  when  a  certain  number  of  shares  have  been 
subscribed  for,  374. 

subscriptions  to  stock  of,  liability  upon  where  there  is  a  provi- 
sion that  the  corporation  may  be  organized  before  all  tho 
stock  is  subscribed  for,  373,  375. 

Subscriptions  to  stock  of,  liability  upon  where  there  is  no  provi- 
sion fixing  the  amount  of  the  capital  stock,  374. 

subscriptions  to  stock  of,  limitations,  statutes  of,  when  bar  pro- 
ceedings to  enforce,   390-392. 

subscriptions  to  stock  of,  must  bo  binding  on  all  the  subscribers 
before  they  can  be  enforced  against  any,  376,  377. 

subscriptions  to  stock  of,  must  be  bona  fide,  or  they  cannot  be 
considered  in  determining  whether  all  the  stock  has  been 
subscribed  for,  378. 

subscriptions  to  stock  of,  must  be  unconditional,  377. 

subscriptions  to  stock  of,,  notice  of  calls  for,  367,  384. 

subscriptions  to  stock  of,  notice  of  calls  or  assessments,  when  not 
necessary,  385. 

subscriptions  to  stock  of,  notice  of  sales  of  stock  delinquent  for, 
363,  367. 

subscriptions  to  stock  of,  of  mining  corporations,  personal  liabil- 
ity does  not  arise  from,  359. 

Subscriptions  to  stock  of,  personal  liability  arising  from,  353- 
359. 

subscriptions  to  stock  of,  personal  liability  upon,  cases  affirm- 
ing, 357. 

subscriptions  to  stock  of,  personal  liability  upon,  when  does  not 
exist,  356,  357. 

subscriptions  to  stock  of,  private  sales  for  nonpayment  of,  367, 

subscriptions  to  stock  of,  remedy  by  sale  and  forfeiture,  when 
ejcclusive,  356,  357,  359,  360. 
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Corporations,  subscriptions  to  stock  of,  sales  of  stock  delinquent  for, 

363. 
subscriptions  to  stock  of,  Sales  of  stock  delinquent  for  must  be 

made  in  the  manner  provided  by  statute,  363,  366. 
subscriptions  to  stock  of,  waiver  of  right  to  insist  upon  condition 

precedent  to,  380. 
subscriptions  to  stock  of,  when  deemed  complete,  376. 

COTENANCY, 

See  Tenancy  in  Common. 

COXJBTS. 

1.  COUETS.— Implied  Power  of.— Every  court  has  inherent  power 

to  do  all  things  reasonably  necessary  for  the  administration  oi  jus- 
tice within  the  scope  of  its  jurisdiction.  (Ohio)  State  v.  Townley, 
636. 

2.  C0X7STS  have  Power  to  Administer  Oaths  in  tbe  Trial  of  a 
Cause,  though  no  statute  purporting  to  confer  such  power  exists. 
(Ohio)  State  v.  Townley,  636. 

3.  JUEISDICTION.— Between  Courts  of  Coequal  Authority,  the 
one  first  acquiring  jurisdiction  is  allowed  to  pursue  it  to  the  end,  to 
the  exclusion  of  all  others,  and  it  will  not  permit  its  jurisdiction  to 
be  impaired  or  subverted  by  a  resort  to  some  other  tribunal.  (Kan.) 
Ewing  v.  Mallison,  299. 

4.  STABE  DECISIS.— If  an  Erroneous  Decision  has  been  made, 
it  ought  to  be  corrected  speedily,  especially  when  it  can  be  done 
before  the  litigation  in  which  the  error  has  been  committed  has  ter- 
minated finally.     (Kan.)    Missouri  etc.   Ey.  Co.  v.  Merrill,  287. 

See  Jurisdiction. 

CEEDITOES'  BILL. 

1.  CEEDITOES'    BILL— Construction  of.— Where    a  bill  is  filed 

in  behalf  of  the  coinplainants,  and  of  all  creditors  who  may  be  en- 
titled to  become  parties  to  the  suit,  it  must  be  construed  as  being 
filed  on  behalf  of  lien  creditors  only.  (Va.)  Hutchinson  v.  Max- 
well, 944. 

2.  A  CEEDITOE'S  BILL  may  be  Maintained  Without  Alleging  a 
Eeturn  Upon  Execution  of  no  property  found,  if  it  avers  that  they 
have  sued  out  execution  and  maintained  a  lien  on  the  property. 
(Va.)  Hutchinson  v.  Maxwell,  944. 

CEIMINAL  LAW. 

1.  CEIMINAL  LAW.— To  Constitute  an  Attempt  to  Commit  a 

Crime,  it  is  not  necessary  that  the  act  done  should  be  the  last 
proximate  one  for  the  completion  of  the  offense.  (N.  Y.)  People  v. 
Sullivan,  582. 

2.  CEIMINAL  LAW— Advertising  for  Divorces.— One  who  pub- 
lished in  a  newspaper  the  following  advertisement:  "Loyal,  wealthy 
atty.  guarantees  family  freedom  in  month;  no  advance  cost;  wit- 
nesses quietly  volunteered. — K.  333,  Tribune  office,"  is  guilty  of 
a  criminal  offense  under  the  Illinois  act  to  punish  the  offense  of 
advertising  for  divorces.     (111.)  People  v.  Smith,  206. 

5.  CEIMINAL  LAW.— The  Confidence  Game  is  any  Swindling 
Operation  in  which  advantage  is  taken  of  the  confidence  reposed 
by  the  victim  in  the  swindler.     (111.)  Du  Bois  v.  People,  183. 
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4.  CEIMINAIi  LAW— Confidence  Qame— Falsa  Telegrams  of 
Confederates.— One  who  induces  anothev  to  purchase  worthless  stocks 
on  representations  that  they  can  be  sold  for  an  advanced  price, 
and  by  having  confederates  telegraph  under  fictitious  names  from 
another  city  that  they  will  purchase  at  such  price,  is  guilty  and 
subject  to  poinishment  under  a  statute  providing  that  every  per- 
son who  shall  obtain,  or  attempt  to  obtain,  any  money  or  property 
by  means  of  any  false  or  bogus  checks,  or  by  any  other  means,  in- 
strument, or  device  commonly  called  the  confidence  game  shall  be 
imprisoned  in  th©  penitentiary.     (111.)  Du  Bois  v.  People,  183. 

5.  CEIMENAL  TKIAL— Credibility  of  Evidence.— If,  on  a  trial 
for  murder,  an  accomplice  testifies  that  the  defendant  told  him  that 
they  met  the  deceased  and  he  fired  at  tliem  and  then  they  fired  at 
him,  the  jury  may  find  that  the  defendants  fired  first,  since  they  may 
believe  that  the  defendants  shot  at  the  deceased  and  disbelieve  th© 
aftatement  that  the  deceased  fired  first.  (N.  Y.)  People  v.  Sullivan, 
582. 

6.  CRIMINAL  TBIALS— Eye-witnesses,  Calling  of  by  the  Court 
When  the  Prosecution  Announces  that  It  will  not  Vouch  for  Their 
Testimony. — If  on  a  trial  for  murder,  just  before  the  close  of  the 
case  for  the  prosecution,  the  state's  attorney  announces  that  there 
is  another  eye-witness  whom  he  requests  the  court  to  call,  so  that 
both  sides  can  cross-examine  him,  and  declares  that  the  state  will 
not  call  him,  because  it  will  not  vouch  for  the  truth  of  his  testimony, 
the  court  may  call  and  examine  such  witness,  permitting  both  side* 
to  cross-examine,  and  the  remarks  of  the  prosecuting  attorney  can- 
not be  regarded  as  improper.     (111.)  Carle  v.  People,  208. 

7.  CItlMINAL  TSIALS— Failure  to  Call  all  the  Eye-witnesses. 
The  Prosecution  is  not  Compelled  to  call  all  the  eye-witnesses  to  a 
shooting  whose  names  appear  on  the  back  of  an  indictment  for 
murder.     (111.)   Carle  v.  People,  208. 

8.  EVIDENCE  of  Other  Crimes  than  that  for  which  the  defend- 
ant is  on  trial  may  be  admitted  when  it  is  offered  for  the  purpose  of 
proving,  and  it  tends  to  prove,  guilty  knowledge.  (111.)  Du  Bois  v. 
People,  183. 

9.  EVIDENCE.— The  Admission  of  Incompetent  Evidence  does 
not  entitle  the  accused  to  a  reversal,  if  the  evidence  clearly  justifies 
the  verdict,  and  it  must  have  been  the  same  if  the  inoompctent 
evidence  had  not  been  admitted.     (111.)  Du  Bois  v.  People,  183. 

See  Gambling. 

DAMAGES. 

1.  DAMAGES  FOR  FRIGHT  Causing  Nervous  Prostration.— Ner- 
vous prostration  arising  from  fright  to  a  woman  caused  by  stealthily 
entering  her  home  in  the  night-time  and  committing  a  trespass  on 
her  husband's  property  justifies  a  recovery  in  damages  against  the 
trespasser,  as  the  physical  injury  is  the  proximate  result  of  his 
wrong.     (Iowa)  Watson  v.  Dilts,  239. 

2.  DAMAGES  for  Humiliation  and  Regret.— In  an  action  by  a 
married  woman  to  recover  for  personal  injuries  which  to  some  ex- 
tent impaired  the  use  of  her  hands,  an  instruction  wlych  permits 
the  jury  to  consider,  in  addition  to  physicial  and  mental  suffering 
caused  by  the  injury  and  tlTe  disability  resulting  from  it.  the  hu- 
miliation and  regret  she  may  have  felt  because  of  her  inability  to 
attend  to  her  household  duties  and  to  perform  servu-os  she  ha.l  be- 
fore performed  for  her  husband,  is  erroneous.  (Pa.)  Linn  v. 
Duquesne  Borough,  800. 
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3.    DAMAGES— Several     Actions     for— When     Maintainable.— A 

.ludgment  against  a  sanitary  district  for  damages  to  a  tenant's  crops, 
caused  by  the  wrongful  obstruction  of  the  waters  of  a  river  in  timea 
of  freshet,  does  not  bar  a  subsequent  action  by  him  for  damages  after- 
ward suffered.     (III.)  Sanitary  District  of  Chicago  v.  Kay,  102. 

See    Death;   Malicious    Prosecution;    Sales;     Telegraph    Companies; 
Trover  and  Conversion. 

Note. 

Damages,  measure  of  for  breach  of  agreement  to  subscribe  for  stock, 
353. 

DEATH. 

1.  DEATH— Damages  for— What  Children  Entitled  to  Partici- 
pate in. — Under  the  Pennsylvania  statute  providing  that  the  per- 
sons entitled  to  recover  damages  for  an  injury  causing  death  shall 
be  husband,  widow,  children,  or  parents  of  the  deceased,  children 
who  are  over  age,  and  whose  family  relations,  therefore,  have  been 
severed,  are  not  entitled  to  share  in  moneys  recovered  by  the  widow, 
because,  not  being  members  of  the  decedent's  family  at  the  time 
of  his  death,  they  are  not  entitled  to  recover  on  their  ovni  account. 
(Pa.)  Lewis  v.  Hunlock's  Creek  etc.  Turnpike  Co.,  774. 

2.  DEATH  OF  HUMAN  BEING— Damages  not  Lessened  by  In- 
surance.— In  an  action  by  a  widow  and  minor  children  for  negli- 
gently causing  the  death  of  the  husband  and  father,  evidence  that 
they  had  received  money  on  a  policy  of  insurance  on  his  life  is  not 
admissible.     (Tex.)  Lipscomb  v.  Houston  etc.  Ey.  Co.,  804. 

3.  DEATH  of  Human  Being— Statute  Creating  Liability  for— 
Construction  of. — An  action  commenced  under  a  statute  creating  a 
cause  of  action  for  the  death  of  a  human  being  must  stand  or  fall 
by  the  terms  of  the  statute,  which  cannot  be  extended  to  a  cause 
omitted  from  its  p'rovisions.  (Tex.)  Lipscomb  v.  Houston  etc.  Ry. 
Co.,  804. 

4.  DAMAGES— Subjects  Too  Eemote  for  Consideration.- That 
the  decedent  was  a  member  of  a  church,  and  did  not  use  profane 
language,  is  too  remote  to  be  of  value  in  determining  the  pecuniary 
loss  resulting  from  his  death.  (Tex.)  Lipscomb  v.  Houston  etc.  Ey. 
Co.,  804. 

See  Express  Companies. 
*    .V    ■ 

DEDICATION. 

1.  IN  THE  CONSTRUCTION  of  Maps  and  Plats  all  doubts  as  to 

the  intention  of  the  proprietor  of  the  plat  should  be  resolved  against 
him.     (111.)   Thompson  v.  Maloney,  133. 

2.  STREETS— Dedication  of— Adoption  of  Plat  Made  by  Owner. 
Although  when  a  plat  was  filed,  he  who  filed  it  did  not  have  title 
to  the  lands  purported  to  be  subdivided,  yet  if  the  owner  subse- 
quently makes  conveyances  referring  to  the  plat  and  designating  the 
property  by  it,  he  thereby  adopts  it  and  the  subdivisions  thereof  as 
his  own.     (111.)  Thompson  v.  Maloney,  133. 

3.  STREETS— Dedication  of— Attachment,  When  Subject  to  Plat 
on  File. — If  a  plat  of  property  is  filed  on  which  it  is  subdivided  into 
lots,  blocks,  and  streets,  which  plat  the  owner  of  the  property  there- 
after adopts  by  making  conveyances  of  lots  by  reference  to  it,  any 
attachment  afterward  levied,  though  it  purports  to  be  of  the  whole 
tract,  without  reference  to  any  plat,  is  necessarily  subject  thereto, 
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and  one  acquiring  title  under  the  attachment  takes  it  subject  to 
the  same  defects  and  obligations  to  whi^;h  the  owner  was  subject 
when  the  writ  was  levied.     (111.)  Thompson  v.  Maloney,  133. 

4.  STEEETS— Dedication  of  Does  not  Require  a  Name  on  the 
Plat.— Where  on  a  plat  filed  a  strip  of  ground  one-half  of  the  width 
of  the  streets  dedicated  is  designated  adjacent  to  a  block,  but  with- 
out naming  it  as  a  street,  the  presumption  is  that  the  strip  so 
platted  is  one-half  of  the  street,  the  other  half  of  which  the  pro- 
prietor intends  to  be  furnished  out  of  adjacent  premises  when  they 
should  be  platted.     (111.)  Thompson  v.  Malnuey,  133. 

5.  STEEETS— Plats  Dedicating,  Notice  of.— If  the  owner  of  real 
property  conveys  lots  describing  them  according  to  a  plat  on  file,  a 
subsequent  purchaser  from  him  of  other  lots  designated  on  the  same 
plat  acquires  title  with  notice  of  the  former  conveyances  and  of  the 
plat,  and  obtains  no  title  or  right  in  the  premises  which  the  grantor 
did  not  have  or  was  not  entitled  to  enforce.  (111.)  Thompson  v* 
Maloney,  133. 

6.  STEEETS— Statutory  Dedication  of.— A  plat  executed  and 
acknowledged  for  the  proprietor  by  his  attorney  in  fact  cannot  con- 
stitute a  statutory  dedication  of  streets  and  alleys  in  the  state  of 
Illinois.     (III.)  Thompson  v.  Maloney,  133. 

7.  STEEETS— Withdrawal  of  Plat.— If  the  owner  of  property 
has  filed  or  adopted  a  plat,  and  conveyances  have  been  made  by  him 
in  accordance  therewith,  one  who  subsequently  acquires  title  cannot 
withdraw  a  street  or  public  way  from  such  platting  and  replat  it 
into  lots  and  hold  them  as  individual  property.  (111.)  Thompson  r. 
Maloney,  133. 

DEEDS. 

1.  A  CONDITION  SUBSEQUENT  is  created  in  a  grant  to  a  city 
of  a  plat  on  which  to  build  a  city  hall,  if  the  deed  })rovide3  tliat  in 
«ase  the  land  ever  ceases  to  be  used  for  city  buildings,  it  shall  rovcrt 
to  the  grantor.  (N.  T.)  Trustees  of  Union  College  v.  City  of  New 
York,  569. 

2.  CONDITION  SUBSEQUENT.— Ten  Years  is  a  Eeasonable 
Time  in   which   compliance   should    be   made    with   a   condition    stil)se- 

quent  in  a  grant  to  erect  a  city  building.     (N.  Y.)  Trustees  of  Union 
€ollege  V.  City  of  New  York,  569. 

3.  CONDITION  SUBSEQUENT,  Breach  of.— By  Way  of  Dam- 
ages, the  grantor  of  land  on  a  condition  subsoquoiit  wliicli .  lias  not 
been  complied  with,  is  entitled,  on  recovering  judgment  in  ejectment 
against  the  defendant  in  possession,  to  the  rents  and  profits,  or  the 
value  of  the  use  and  occupation  of  the  land,  from  the  commence- 
ment of  the  action.  (N.  Y.)  Trustees  of  Union  College  v.  City  of 
OSTew  York,  569. 

4.  CONDITION  SUBSEQUENT,  Breach  of.— Long-continued  Si- 
lence of  the  grantor,  where  the  grantee  has  failed  to  comply  with  an 
express  condition  subsequent,  does  not  preclude  him  from  insisting 
on  a  forfeiture  and  claiming  possession  of  the  premises.  (N.  Y.) 
Trustees  of  Union  College  v.  City  of  New  York,  5(59. 

5.  CONDITION  SUBSEQUENT,  Breach  of.— Proof  of  Demand 
for  possession  before  Lringing  ejectment,  where  a  comlilion  sul)»e- 
<iuent  has  not  been  complied  with,  is  unnecessary.  (N.  Y.)  Trustee* 
of  Union  College  v.  City  of  New  York,  569. 

See  CanceUation  of  Instruments;   Conditions;   Insane  I'ersous;  (Quiet- 
ing  Title. 
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Note. 

Dentist,  duties  and  liabilities  of  are  subject  to  the  rules  applicable 
to  physicians  and  surgeons,  667. 

DIS6ABMEKT. 
See  Attorney  and  Client,  4. 

DISCOVEBY,  BILL  OF. 

1.  DISCOVEEY— Personal  Chattels.— A  bill  of  discovery  may 
be  employed  to  compel  the  production  of  personal  chattels  for  in- 
epection  and  examination,  in  aid  of  an  action  at  law.  (N.  H.)  £ey-> 
nolds  V.  Burgess  Sulphite  Fibre  Co.,  635. 

2.  DISCOVEEY— Personal  Tort.— A  bill  of  discovery  may  be  in- 
voked in  aid  of  an  action  at  law  for  a  personal  tort  arising  trom. 
negligence  not  involving  moral  turpitude,  a  crime,  or  misdemeanor,. 
or  a  forfeiture  of  property.  (N.  H.)  Beynolds  v.  Burgess  Sulphite 
Fibre  Co.,  535. 

3.  DISCOVEEY,  Bills  of— Personal  Chattels.— A  bill  of  discovery 
may  be  maintained  to  compel  the  production  and  right  of  inspection. 
of  fragments  of  broken  machinery  in  the  possession  of  the  defendant 
in  aid  of  the  proper  preparation  for  a  trial  of  a  suit  at  law  for  a 
personal  injury.    (N.  H.)  Reynolds  v.  Burgess  Sulphite  Fibre  Co.,  535. 

4.  DISCOVEEY— Personal  Chattels— Expert  Testimony.- A  bill 
of  discovery  may  be  employed  to  compel  the  production  of  personal 
property  for  inspection  and  examination  in  order  to  enable  expert 
witnesses  to  testify  in  relation  thereto  in  an  action  at  law.  (N.  H.> 
Beynolds  v.  Burgess  Sulphite  Fibre  Co.,  535. 

5.  DISCOVERY. — Statutes  removing  the  disability  of  parties  as 
witnesses  authorizing  the  taking  of  depositions,  and  the  court  to 
order  a  view,  do  not  furnish  such  a  complete  remedy  for  obtaining 
information  concerning  personal  property  in  the  possession  of  the 
defendant  as  to  oust  the  court  of  jurisdiction  to  grant  a  bill  of  dis- 
covery in  aid  of  an  action  at  law.  (N.  H.)  Beynolds  v.  Burgess 
Sulphite  Fibre  Co.,  535. 

6.  DISCOVERY.— To  Warrant  Discovery,  it  is  not  necessary  that 
there  should  be  absolutely  no  means  of  proving  the  plaintiflf's  case 
without  it.     (N.  H.)  Beynolds  v.  Burgess  Sulphite  Fibre  Co.,  535. 

DISEASES. 

See  Contagious  Disease. 
Note. 

Disease,  eontagions,  animals  subject  to,  liability  for  selling,  847. 
contagious,  care  which  must  be  exercised  to  prevent  exposing- 

persons  to,  841. 
contagious,  contributory  negligence  as  a  defense  in  actions  for 

exposing  persons  to,  842. 
contagious,  criminal  liability  for  exposing  the  public  to,  852. 
eontagious,   landlord's   liability   for   leasing   house   which   is   in> 

fected  by,  843,  846. 
eontagious,  liability  for  exposing  persons  to,  cannot  exist  in  the 

absence  of  knowledge  of  the  disease,  841,  842. 
contagious,  liability  for  exposing  persons  to,  cannot  exist  except 
where  there  is  a  negligent  or  willful  act,  844. 
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Disease,  contagious,  liability  for  exposing  persons  to  may  be  con- 
tractual, 843,  844. 

contagious,  liability  for  letting  house  infected  with,  846. 

contagious,  liability  of  one  who  exposes  another  to,  841. 

contagious,  master's  liability  for  exposing  servant  to,  845. 

contagious,  municipal  corporations,  iiabiUty  of,  for  acta  of  of- 
ficers in  exposing  persons  to,  848,  849. 

contagious,  negligence  in  exposing  persons  to,  liability  for,  841^ 

contagious,  officers,  public,  Uability  of,  for  exposing  persons  to,. 

contagious,  physicians'  liability  for,  causing  the  spread  of,  844^ 

845. 
contagious,  railway  companies,  when  liable  for  exposing  persona 

to,  844. 
contagious,  rislas  assumed  by  persons  who  lease  premises  infected 

by,  843. 
contagious,  risks,  when  and  by  whom  assumed,  842,  843. 
venereal,  criminal  liability  for  communicating,  853, 
venereal,  liability  of  one  person  for  communicating  to  another^ 

ouv« 

See  Physicians  and  Surgeons. 

DIVORCE. 

1.  DIVORCE— Party  also  in  Fault  cannot  Procure.— One  wha 
has  been  guilty  of  adultery,  and  has  been  denied  a  divorce  on  that 
ground  cannot  obtain  a  divorce  in  another  suit  charging  adultery. 
(Md.)  Fisher  v.  Fisher,  334. 

2.  DIVORCE— Denial  of,  for  a  Cause  Known  to  the  Court,  but 
not  Pleaded  or  Proved  by  the  Parties. — In  an  action  for  divorce  on 
the  ground  of  adultery,  it  is  not  improper  for  the  court  to  inquire 
whether  the  parties  are  not  the  same  as  were  before  it  in  a  prior 
suit,  when  both  were  denied  relief  on  the  ground  that  both  had  been 
guilty  of  adultery,  and  on  the  admission  they  are  such  parties, 
then  to  deny  relief  in  the  second  suit.     (Md.)  Fisher  v.  Fisher,  334. 

3.  DIVORCE— Estoppel  to  Attack.— A  decree  of  divorce  obtained 
by  a  wife  in  Massachusetts  in  an  action  against  her  husband  in  New 
York,  in  which  ho  was  personally  served  with  the  papers,  but  did 
not  appear  or  submit  to  the  jurisdiction  of  the  court,  is  competent 
evidence  as  tending  to  defeat  her  claim  that  she  is  his  widow,  and 
entitled  to  dower  in  real  estate  acquired  after  the  decree,  cinee,  hav- 
ing invoked  the  jurisdiction  of  the  Massachusetts  court  and  submit- 
ted thereto,  she  cannot  question  the  validity  of  its  decree.  (N.  T.) 
Starbuck  v.  Starbuck,  631. 

4.  JTTRISDICTTON  to  Order  Payment  of  Alimony  Out  of  Mo&«y» 
Belonging  to  a  Nonresident.- The  fact  that  a  resident  of  a  sUte  h»» 
in  his  hands  moneys  due  to  a  nonresident  defendant  in  a  divorce  suit 
does  not  give  the  court  jurisdiction  to  order  such  moneys  to  be  paid 
to  the  plaintifif  for  alimony.  Nor  is  it  material  that  an  injunction 
issued  in  the  case  prohibiting  the  payment  or  transfer  of  such  money. 
(Vt.)  Smith  V.  Smith,  882. 

5.  DIVORCE— Alimony— Jurisdiction  to  Order  Payment  of.— Aa 
against  a  nonresident  not  served  with  process  in  the  sUte,  and  wh» 
does  not  appear  in  the  action,  tho  court  cannot  decree  payment  of 
aUmony.     (Vt.)   Smith  v.  Smith,  882. 

e.  DIVORCE— Citizenship  of  the  Plaintiff— Naturalixatlon.— A 
statute   declaring  that   no   person   shall   be   entitled   to  a  divorce  ia. 
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the  state,  aniens  he  has  been  a  bona  fide  resident  and  citizen 
thereof  for  one  year  prior  to  the  commencement  of  the  action,  does 
not  preclude  an  unnaturalized  plaintiff  of  foreign  birth  from  main- 
taining an  action,  if  he  has  come  to  the  state  in  good  faith  for 
the  purpose  of  making  it  his  home,  and  has  there  resided  for  the 
time  designated,  and  does  not  maintain  a  domicile  or  exercise  a 
light  of  citizenship  in  any  other  state.     (Colo.)  Cairnes  v.  Cairnes,  55. 

7.  DIVORCE— Pleading  not  SuflSciently  Informing  Defendant  of 
the  Cause  of  Action  Belied  on.— Evidence  of  the  refusal  of  the  de- 
fendant to  cohabit  with  plaintiff  should  not  be  admitted  under  a 
-complaint  which  merely  charges  her  with  desertion  on  the  day 
on  which  she  actually  left  plaintiff's  home,  especially  when  sucn 
•evidence,  when  connected  with  other  testimony,  must  prove  a 
want  of  chastity  on  her  part.  Such  complaint  does  not  give  her 
reasonable  notice  of  the  character  of  the  offense  sought  to  bo 
proved  against  her.     (Colo.)  Cairnes  v.  Cairnes,  55. 

8.  DIVORCE— Provision  for  Wife  Pendente  Lite.— If  the  plain- 
tiff is  unable  to  make  reasonable  provision  for  his  wife  during  the 
pendency  of  the  suit  against  her  for  divorce,  the  suit  should  be 
abated  until  he  is  able  to  do  so.     (Colo.)  Cairnes  v.  Cairnes,  55. 

9.  DIVORCE.— The  Allowance  of  Alimony  Pendente  Lite  De- 
pends on  the  Existence  of  the  Marriage  Relation,  and,  unless  this 
appears  prima  facie,  alimony  should  not  be  awarded,  but  it  should 
be  allowed  if  a  prima  facie  case  is  established.  (Colo.)  Eickhoff  v. 
Eickhoff,  64. 

10.  ALIMONY  Pendente  Lite.— The  Existence  of  the  Marriage  is 
not  Put  in  Issue  so  as  to  Prevent  the  Allowance  of  Alimony  by 
the  using  in  evidence  as  an  affidavit  of  a  paper  prepared  and  in- 
tended to  be,  but  not  in  fact  filed  as,  an  answer  in  the  cause. 
<Colo.)  Eickhoff  v.  Eickhoff,  64. 

11.  DIVORCE— Alimony  to  Pay  Traveling  Expenses  of  Wife.— 
If  a  nonresident  wife  sued  for  divorce  desires  to  come  to  the  state 
to  make  a  defense,  the  court  should  require  the  plaintiff  to  deposit 
in  court  a  sum  sufficient  to  pay  her  expenses  from  her  home  to  the 
state,  to  be  paid  on  her  arrival  here.     (Colo.)  Cairnes  v.  Cairnes,  55. 

12.  ALIMONY  Based  on  Marriage  De  Facto.— If  a  statute  pro- 
vides for  divorce  on  the  ground  that  the  husband  or  wife  had  a 
liusband  or  wife  living  at  the  time  of  the  marriage,  and  that  at  all 
times  after  the  filing  of  the  complaint  for  divorce,  the  court  may 
:gTant  upon  application  alimony  and  counsel  fees  pendente  lite, 
«limony  may  be  allowed,  though  there  is  some  question  whether 
there  has  been  a  marriage  de  jure,  provided  there  is  one  de  facto. 
<Colo.)  Eickhoff  v.  Eickhoff,  64. 

13.  DIVORCE— Alimony— Discretion  of  the  Court.— The  allow- 
■ance  to  a  complainant  for  temporary  alimony  of  fifty  dollars  per 
month  and  two  hundred  and  fifty  dollars  attorneys'  fees  and 
twenty-nve  dollars  suit  money  is  not  excessive  where  she  is  in  in- 
•digent  circumstances  and  the  defendant  is  worth  fifty  thousand  dol- 
lars.    (Colo.)  Eickhoff  v.  Eickhoff,  64. 

14.  ALIMONY.— Where  a  Marriage  De  Facto  is  Admitted  and 
the  Parties  in  Good  Faith  Cohabit  as  Husband  and  Wife,  and  the 
legal  proposition  presented  is  debatable  and  one  concerning  which 
•jwble  courts  have  disagreed,  and  which  has  not  been  determined 
in  the  jurisdiction  where  the  question  is  raised,  the  court  will  not 
•decide  it  upon  an  application  for  alimony  pendente  lite,  and  if 
cuch  court  grants  such  application  for  alimony,  its  action  will  not 
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te  reviewed  by  the  supreme  court  on  an  appeal  from  the  order 
where  Such  review  requires  the  decision  of  the  validity  of  the  mar- 
riage.    (Colo.)    Eickhoff  v.  EickhofiP,  64. 

15.  AN  APPEAL  or  Writ  of  Error  Lies  From  a  Judgment  for 
Temporary  Alimony.     (Colo.)  Eickhoff  v.  Eickhoff,  64. 

16.  DIVORCE— Appealable  Order.— An  order  changing  a  judgment 
■of  divorce,  by  reducing  the  amount  of  alimony,  is  appealable.  (N. 
Y.)   Livingston  v.  Livingston,  600. 

See  Constitutional  Law,  6;  Criminal  Law,  L 

DOWEE. 

DOWER— Limitations.— An  action  for  the  recovery  of  dower  tt 
within  the  statute  of  limitations.     (Neb.)  Beall  v.  McMenemy,  427. 

DURESS. 

See  Cancellation  of  Instruments. 

EJECTMENT. 

EJECTMENT— Defenses.— A  defendant  in  ejectment,  even 
xmder  a  general  denial,  may  interpose  any  defense,  legal  or  equitable, 
tending  to  rebut  the  right  of  the  plaintiff  to  possession,  or  to  es- 
tablish the  right  of  the  defendant  to  possession,  (Kan.)  Kelso  v. 
Norton,  308. 

See  Mortgages. 

ELECTIONS. 

See  Contracts,  3. 

ELECTRIC  WIRES. 

See  Municipal  Corporations,  39. 

EMINENT  DOMAIN. 
CONDEMNATION  PROCEEDINGS  -  Claim  for  Damages - 
When  not  Barred  by.-A  ju.lgment  condemning  land  for  a  sanitary 
district  and  fixing  the  amount  of  compons:ition,  is  not  a  bar  to  a 
subsequent  action  based  on  negligence  in  construe  .on  and  nm-n  e- 
nance,  whereby  the  land  was  caused  to  overflow.  (HI.)  San.tnry  Dis- 
trict of  Chicago  v.  Kay,  102. 

See  Attorney  and  Client,  3. 

EQUITY. 
1      A  COURT  OF  EQUITY,  Once  Having  Assumed  Jurisdiction,  will 
draw  into   consideration   the   entire   subject   '-;;.^''-^,^;:''    ';V"^„;;,'ri 

forced.     (Kan.)   Ilazen  v.  Wol.b,  L.b. 

2.  JURISDICTION  Incidentally  Affecting  Property  in  Another 
State -^houeh  the  situs  of  i.ro,>erty  in  dispute  is  in  another  state, 
Sd  a  decree'of  the  court  ol  this  state  cannot  operate  upon  or  d.- 
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rectly  affect  it,  yet  a  court  of  equity  in  this  state,  having  jurisdic- 
tion ot  the  parties,  may  determine  their  rights  to  the  property  and 
enforce  them  by  proper  process  in  personam.  (Pa,  St.)  Schmaltz  v. 
York  Mfg.  Co.,  782. 

3.  EQUITY —Jurisdiction  to  Prevent  Interference  with  Property 
in  Another  State.— Where  the  complainant  and  the  defendant  both 
reside  in  this  state,  a  court  of  equity  here  may  enjoin  the  defendant 
from  removing  from  property  in  another  state  certain  fixtures  there- 
of which,  under  the  laws  of  that  state,  he  has  no  right  to  remove^ 
(Pa.  St.)  Schmaltz  v.  York  Mfg.  Co.,  782, 

4.  EQUITY  PRACTICE.— As  Against  the  ObjecUon  That  the  Bill 
is  Indefinite  and  Uncertain,  it  must  be  read  in  connection  with  the  ex- 
hibits filed,  and  if,  when  so  read,  it  states  complainants'  case  with 
such  a  degree  of  consistency  as  will  enable  the  defendants  to  make' 
their  defense,  the  objection  should  be  overruled.  (Va.)  Hutchinson 
V.  Maxwell,  944. 

5.  EQUITY  PRACTICE— Bill,  When  not  Multifarious.— Where 
the  original  bill  is  to  subject  the  interest  of  a  debtor  in  trust  prop- 
erty to  the  payment  of  his  debts,  and  an  amendment  is  filed  averring 
that  the  property  subject  to  the  trust  had  belonged  to  the  debtor,, 
and  had  been  by  him  conveyed  to  hinder  and  defraud  his  creditors,. 
and  it  is  apparent  from  the  whole  scope  of  the  amended  bUl  that  its 
object  is  not  to  have  the  deeds  annulled,  but  to  subject  the  benefi- 
ciary's interest  to  the  payment  of  hia  debts,  the  bill,  as  so  amended^ 
is  not  multifarious.     (Va.)  Hutchinson  v.  Maxwell,  944. 

See  Assistance,  Writ  of. 
Note. 

Equity,  assistance,  jurisdiction  of,  to  issue  writs  of,  156-165. 

jurisdiction    of,  to  decree    the  surrender    of  the  possession  of 

land,  155,  156. 
jurisdiction  of,  to  put  party  in  possession  of  land  to  which  it 

has  given  him  the  title,  154,  156. 
jurisdiction  to    put  purchaser  of  property  in  possession,  155. 

ESTATE  OF  DECEDENT. 

See  Executors  and  Administrators. 

ESTOPPEL. 

See  Municipal  Corporations,  47;  Party- walls. 

EVIDENCE. 

1.  EVIDENCE— When  not  Limited  by  an  Agreonent.— An  agree* 

ment  that  the  defendant  may  use  an  abstract  of  title  as  evidence 
without  producing  the  record  does  not  preclude  him  from  offering 
in  evidence  the  record  itself,  and  showing  therefrom  tliat  the  ab- 
stract is  incorrect.     (Tex.)  Tafiinder  v.  Merrell,  814. 

2.  EVIDENCE— Joint  Enterprise— Statement  of  One  Party.^ 
Statements  of  one  of  the  parties  to  a  joint  enterprise  made  while 
borrowing  money  to  be  used  and  which  is  used  therein,  and  as  part 
of  the  transaction,  are  admissible  against  the  other  parties  to  the 
enterprise,     (Neb.)  Baker  v.  Union  Stockyards  Nat.  Bank,  484. 

3.  EVIDENCE— Entries  Made  by  a  Deceased  Person.— If  in  a 
pass-book  several  entries  are  made  by  a  deceased  person,  but  under 
such  circumstances  as  to  indicate  that  they  are  not  original  entrieft 
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in  the  usual  course  of  business,  but  merely  summaries  copied  from 
bis  ledger,  they  are  not  admissible  in  evidence.  (Or.)  Harmon  t 
Decker,  748. 

4.  EVIDENCE— Admission   of— Charge   of   Interest  u   Proof  of 

Principal.— Though  the  defendant's  booKs  disclose  that  they  agree 
-with  the  plaintiffs  as  to  a  charge  ot  annual  interest  due  to  the  latter, 
this  does  not  furnish  conclusive  proof  of  the  principal  indebtednes* 
especially  when  it  seems  that  there  must  be  an  easy  mode  of  prov- 
ing such  principal,  if  it  exists.     (Or.)  Harmon  v.  Decker,  748. 

5.  EVIDENCE.— Books  of  Account  are  not  Admissible,  When 
Sept  by  a  Merchant  to  Prove  Advances  made  to,  or  checks  in  favor 
•of,  persons  other  than  his  debtor,  in  the  absence  of  testimony  tend- 
ing to  show  that  such  advances  were  for  moneys  loaned  to  him  or 
furnished  to  others  upon  his  order.     (Or.)  Harmon  v.  Decker,  748. 

6.  EVIDENCE— Books  of  Account— Eight  to  Vary.— Though  a 
party  in  his  books  of  account  makes  a  charge  against  another,  which 
is  there  designated  "note,"  parol  evidence  is  admissible  to  prove 
that  what  was  so  described  as  a  note  should  have  been  goods,  wares, 
and  merchandise  delivered  and  the  value  thereof.  (Or.)  Harmon  t. 
Decker,  748. 

7.  EVIDENCE  of  Books  of  Account  to  Prove  Loans.— While 
books  of  original  entry  are  admissible  to  prove  the  price,  sale,  and 
delivery  of  articles,  or  the  performance  of  labor,  or  the  rendition 
of  services,  they  are  not  generally  admissible  to  prove  the  loan  of 
large  sums  of  money.  An  exception  to  this  rule  exists  in  favor 
of  the  books  of  a  banker  or  broker  kept  in  pursuance  of  his  ordi- 
nary business  methods.     (Or.)  Harmon  v.  Decker,  748. 

8.  EVIDENCE— Immaterial  Error  In  Exclndlng.— If  a  deed  is 
■offered  in  evidence  in  corroboration  of  an  entry  in  a  pass-book  and 
is  excluded  on  a  ground  which  may  not  be  sustainable,  this  is  an 
immaterial  error,  if  it  appears  that  the  pass-book  must  be  excluded, 
and  hence  that  there  is  no  evidence  on  the  subject  to  be  corro- 
borated.    (Or.)   Harmon  v.  Decker,  748. 

9.  EVIDENCE,  Secondary,  of  a  Lost  Writing.— No  precise  rule 
can  be  prescribed  as  to  what  shall  constitute  a  reasonable  effort, 
but  the  party  alleging  the  loss  or  destruction  of  a  document  must 
«how  that  he  has  in  good  faith  exhausted,  in  a  reasonable  degree, 
all  sources  of  information  and  means  of  discovery  which  the  na- 
ture of  the  case  would  suggest  and  which  are  accessible  to  him. 
If  the  testimony  shows  that  the  document  was  last  seen  by  the 
witness  in  a  certain  courthouse,  and  there  is  no  direct  statement 
that  it  has  been  searched  for  there,  secondary  evidence  of  its  con- 
tents is  not  entitled  to  be  admitted  on  the  witness  general  state- 
ment that  he  has  searched  in  all  places  where  it  could  be  to  his 
knowledge  and  also  all  the  files  and  records  that  he  has  m  his  office. 
<0r.)  Harmon  r.  Decker,  748. 

10  EVIDENCE— Powers  of  Ballway  Station  Agent.— If  the  duties 
and  'authority   of   railway  station   agents  are   largely   ^^''J**"''*'*    ^?[ 


has  seen  the  possession  of  further  powers. 

has  not  known.     (Tex.)   Lipscomb  v.  Houston   etc.  Ry.   Co..  804. 

11  EVIDENCE.— The  Opinion  of  a  Witness  Eespecting  the  Du- 
ties of  a  railway  station  ageut  is  not  admissible.  (Tex.)  Lipscomb  v. 
Houston  etc  By.  Co,  804. 
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12.  EXFEBT  EVIDENOE  that  a  Particular  Place  is  Dangerous 
is  properly  excluded,  where  there  is  nothing  in  the  situation  which 
a  brief  description  would  not  enable  the  jury  to  fully  understand. 
(Pa.  St.)  Siegler  v.  Mellinger,  707. 

See  Criminal  Law,  5-9;  Witnesses. 

EXECUTION. 

1.  EXECUTION— Condition  That  Property  shall  not  be  Subject 

to. — If  a  condition  is  annexed  to  a  legal  estate  that  it  shall  not  be 
liable  for  the  owner's  debts,  such  condition  is  void.  (Va.)  Hutchin- 
son V.  Maxwell,  944. 

2.  EXECUTION— Personalty  Subject  to.— A  Policy  of  Life  In- 
surance on  which  the  premium  must  be  paid  quarter-yearly  until 
twenty  years'  premiums  have  been  paid,  and  which  is  forfeited  if 
any  of  the  premiums  is  not  paid  when  due,  but  which  gives  the  policy 
holder  the  right  to  surrender  the  policy  after  three  full  annual  pay- 
ments have  been  made,  and  to  receive  a  policy  for  paid-up  insurance, 
is  not  subject  to  execution,  nor  to  the  lien  of  that  writ,  during  the 
lifetime  of  the  assured,  though  three  years'  premiums  have  been 
paid.     (Va.)  Boisseau  v.  Bass,  956. 

3.  EXECUTION- Lien  Created  on  Corporate  Stock— Proceed- 
ings in  Aid  of. — By  a  proceeding  in  aid  of  execution  under  which 
an  order  is  made  and  served  on  a  corporation  requiring  it  to  appear 
and  answer  concerning  property  of  the  defendant  in  its  control,  a 
lien  is  created  on  all  stock  owned  by  the  judgment  debtor  therein, 
where  the  statute  provides  that  the  order  binds  all  property  in  the 
possession  and  control  of  the  corporation  from  the  time  of  service, 
though  the  certificate  for  such  stock  is  not  in  the  possession  of 
the  corporation,  but  in  that  of  the  debtor.  (Ohio)  Ball  v.  Towle 
Mfg.  Co.,  682. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  LETTERS    OF    ADMINISTRATION— Collateral    Attack.— The 

action  of  a  probate  court  in  appointing  an  administrator,  if  juris- 
diction is  obtained,  is  not  Subject  to  collateral  attack.  (Kan.)  Ew- 
ing  v.  Mallison,  299. 

2.  LETTERS  OF  ADMINISTRATION— Collateral  Attack.— The 
Actual  Fact  of  Residence  of  the  deceased  in  the  county  of  the  court 
at  the  time  of  death,  being  essential  to  uphold  the  jurisdiction  of  a 
probate  court,  is  not  concluded  by  the  decision  of  the  court  that 
such  fact  exists,  but  may  be  inquired  into  in  a  proper  collateral  pro- 
ceeding to  show  a  want  of  jurisdiction  in  the  court  assuming  to  ad- 
minister the  estate.     (Kan.)  Ewing  v.  Mallison,  299. 

3.  LETTERS  OF  ADMINISTRATION.— The  Essential  Jurisdic- 
tional Facts  in  granting  letters  of  administration  are  the  death,  an 
estate  to  administer,  and  the  residence  or  inhabitancy  of  the  deceased 
at  the  time  of  his  death.     (Kan.)  Ewing  v.  Mallison,  299. 

4.  THE  GRANTING  OF  LETTERS  of  Administration  is  in  the 
exercise  of  judicial  authority,  and  the  letters,  if  regular  in  form,  are 
prima  facie  evidence  of  the  regularity  of  the  prior  proceedings* 
(Kan.)  Ewing  v.  Mallison,  299. 

5.  EXECUTOR'S  DELEGATION  OF  POWER  under  a  WiU.— An 
executor  or  trustee,  to  whom  a  power  has  been  given  by  a  will, 
may  not  delegate  his  judgment  and  discretion  in  the  execution  of 
the  power,   but   having   exercised   his  judgment    and    discretion,   he 
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may  delegate  the  performance  of  his  determination.     (N.  T  )   Gates 
V.  Dudgeon,  608.  ' 

EXEMPTIONS. 

1.  EXEMPTIONS.-If  a  Wagon  is  a  tool  of  the  debtor's  occupa- 
tion it  is  exempt  from  attachment.     (N.  11.)  Johnson  v.  Lang,  509. 

2.  EXEMPTIONS— Necessity  of  Claim  of. -If  a  tool  of  a  debt- 
or's occupation  is  attached,  he  may  maintain  trover  against  the  offi- 
cer without  specifically  claiming  the  right  of  exemption.  (N.  H.) 
Johnson  v.  Lang,  509. 

3.  EXEMPTIONS— Waiver  and   Eevocation.-A  waiver    of  claim 

of  exemption  arising  from  the  failure  of  tlie  owner  of  attadnMl  prop- 
erty to  claim  it  as  exempt  is  revoked  by  a  subsequent  doniand 
therefor  before  the  rights  of  third  persons  have  intervened.  (N.  H.) 
Johnson  v.  Lang,  509. 

See  Execution. 

EXPERT   TESTIMONY. 

See  Evidence,  11,  12. 

EXPLOSIVES. 

1.  NUISANCE  in  the  Transportation  of  Dangerous  Explosives— 
What  is  not. — The  mere  fact  that  a  railway  corporation  lias  in  ita 
cars  for  transportation  explosives  of  a  highly  dangerous  character 
does  not  make  it  guilty  of  creating  a  nuisance,  either  public  or  pri- 
vate, though  danger  to  persons  or  property  along  its  line  is  nccep- 
sarily  incident  to  such  transportation.  (Tex.)  Fort  Worth  etc.  Ry. 
Co.  V.  Beauchamp,  864. 

2.  NEGLIGENCE  in  Delaying  Transportation  of  Dangerous  Ex- 
plosives.— If  a  railway  car  loaded  with  giant  or  blasting  powder  i» 
unnecessarily  and  unreasonably  delayed  at  a  place,  so  as  to  subject 
property  to  danger  for  a  longer  time  than  would  have  atiiMido.l  a 
transportation  made  with  reasonable  dispatch,  such  keeping  of  the 
car  at  that  place  is  a  nuisance.  A  like  result  follows  it  ordinary 
care  is  not  exercised  in  keeping  or  caring  for  the  car,  and  its  ab- 
sence gives  rise  to  a  degree  of  danger  which  would  have  boon  avoided 
by  the  exercise  of  such  care.  (Tex.)  Fort  Worth  etc.  Ky.  Co.  v. 
Beauchamp,  864. 

3.  RAILWAY  CORPORATIONS— Negligence  Respecting  High 
Explosives.— If  a  car  known  to  be  loaded  with  Miistmu'  and  ^,'KlIlt 
powder  is  left  standingan  unnccessaryand  unreasonable  length  ot  time 
on  a  switch  adjacent  to  a  city  and  within  quarter  of  a  mile  of  many 
residences  with  no  guard  or  watch,  an<l  in  a  locality  froquonto.i  by 
Lamps,  who  are  in'the  habit  of  building  fires  and  entering  emp  y 
cars,  the  trial  court  may  properly  conclude  that  t'.ero  was  no.-h- 
gence  on  the  part  of  the  railwav  corporation  having  he  custody 
fnd  control  of  the  car.  (Tex.)  Fort  Worth  etc.  Ry.  Co.  v.  Beau- 
champ,  864. 

4  NEGLIGENCE— Damages— When  Proximate  Caused  hy.-lf  a 
rail'way  corporation  negligently  sulfcrs  a  car  known  b^-  U  to  bo  loaded 
?ith  giant  and  blasting  powder  to  remain  -,""":;;'^^;  :^  "^l^  l^'Z 
sonabfe   time  upon  a  switch  r^J  ^-^^]y  ^:::^Z^^:Z^r ,Z::^:o 


resulting  from  a  fiVe  started  in  an  emptv  car  causo,.  damage  to 


sion 


proximate  cause  of  the  damage.     (Tex.) 
Beauchamp,  864. 
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EXPBESS  COMPANIES. 

CABBIEBS— Express  Companies^Liability  of  for  the  Deatb 
•of  a  Human  Being. — A  statute  creating  a  cause  of  action  when  death 
is  due  to  the  negligence  of  the  proprietor,  owner,  charterer,  or  hirer 
of  a  steamboat,  stagecoach,  or  other  vehicle  for  the  conveyance  of 
goods  or  passengers,  or  by  the  negligence  of  their  servants  or  agents, 
floes  not  anply  to  express  companies  carryinsr  goods  upon  or  in  cars 
furnished  by  a  railway  company.  (Tex.)  Lipscomb  v.  Houston  etc. 
JBy.  Co.,  804. 

FELLOW-SEKVANTS. 

See  Master  and  Servant,  7-12. 

FBAUD. 

See  Cancellation  of  Instruments,  2;  Vendor  and  Vendee. 

FEAXJDS,  STATUTE  OF. 

1.  STATUTE  or  rRAXJDS— Contract  by  Agent.— Unless  an 
«gent  is  lawfully  authorized  in  writing,  any  contract  made  by  him 
as  agent  for  his  principal  with  respect  to  the  sale  of  lands,  is 
void  under  the  statute  of  frauds.  (Ala.)  Thompson  v.  New  South 
■Coal  Co.,  49. 

2.  STATUTE  OF  FEAUDS— Contract  of  Agent— Memorandum.— 

If  an  agent  makes  an  unauthorized  contract  for  the  sale  of  land, 
-and  a  check  is  given  reciting  that  it  is  "part  payment  on  coal 
lands,"  without  specifying  the  particular  lands,  the  check  is  not 
-a,  sufficient  memorandum  of  the  sale  to  take  the  contract  out  of 
the  operation  of  the  statute  of  frauds.  (Ala.)  Thompson  v.  New 
South  Coal  Co.,  49, 

3.  STATUTE  OF  FRAUDS— Sale  by  Agent  Part  Payment  of 
Purchase  Money. — Acceptance  of  money  as  part  payment  of  the 
jjurchase  price  of  lands,  with  full  knowledge  that  it  is  paid  on 
account  of  an  attempted,  but  unauthorized  and  void,  sale  by  an 
agent,  does  not  by  itself  estop  the  principal  from  asserting  the 
invalidity  of  the  contract  under  the  statute  of  frauds.  (Ala.) 
Thompson  v.  New  South  Coal  Co.,  49. 

4.  STATUTE  OF  FEAUDS.— Part  Payment  of  Purchase  Money 
does  not  alone  take  a  parol  contract  for  the  sale  of  lands  out  of 
fhe  operation  of  the  statute  of  frauds.  (Ala.)  Thompson  v.  New 
South  Coal  Co.,  49. 

5.  STATUTE  OF  FEAUDS.— The  Only  Parol  Contract  for  the 
Sale  of  Lands  not  Void  under  the  statute  of  frauds  is  where  part 
or  the  whole  of  the  purchase  money  is  paid,  and  the  purchaser 
is  put  into  possession  by  the  seller,  (Ala.)  Thompson  v.  New  South 
Coal  Co.,  49. 

6.  STATUTE  OF  FBAUDS— Defense  of— Demurrer.— If  the  con- 
tract relied  upon  is  shown  by  a  bill  for  specific  performance,  the 
defense  that  it  is  obnoxious  to  the  statute  of  frauds  may  be  set 
up  by  demurrer.     (Ala.)   Thompson  v.  New  South  Coal  Co.,  49. 

FRAUDULENT  CONVEYANCES. 

1.  CREDITOR'S  RIGHT  to  Subject  Improvements  Made  by  the 
Debtor  on  the  Lands  of  Another  must  be  sustained.  (Va.)  National 
TaUey  Bank  v.  Hancock,  933. 
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2.  FEAUDULENT  TKANSFERS-Who  may  Attack.-An  Indorsee 
or  Assignee  of  a  Debt  may  maintaia  a  creditor's  bill  to  avoid  a  fraud- 
ulent  transfer  and  obtain  other  equitable  relief  which  the  assignor 
could  have  maintained  but  for  the  assignment.  (Va.)  National 
Valley  Bank  v.  Hancock,  933. 

See  Sales,  7-11. 

GAMBUNO. 

1.  POLICE— Criminal  Use  of  Article,  How  to  be  Established  so 
as  to  Warrant  Its  Seizure  by. — Articles  which  may  or  may  noi  be 
used  for  a  criminal  purpose  cannot  be  seized  by  the  police  until  it 
has  been  first  established  that  the  article  was  procured,  held,  or  used 
for  an  illegal  purpose,  and  that  cannot  be  so  established  except  by 
proceedings  in  a  court  of  criminal  jurisdiction.  (Md.)  Wagner  v. 
Upshur,  412. 

2.  POLICE— Eight  to  Seize  Property  Which  may  be  Used  for  a 
Criminal  Purpose.— If  Property  may  be  Used  for  Legal  as  Well  as 
Illegal  Purposes,  as  where  it  is  a  musical  blot-macbiue,  vtiich  iLay 
also  be  used  for  gambling,  the  presumption  cannot  be  indulged  that 
the  owner  intended  to  use  it  for  the  illegal  purpose,  and  the  police 
have  no  authority  to  Seize  it  as  a  preventive  measure,  unless  it  is 
first  established  that  the  article  was  procured  or  held  for  an  illegal 
purpose.     (Md.)   Wagner  v.  Upshur,  412. 

See  Criminal  Law,  3,  4. 

GIFTS. 

1.  EVIDENCE.- The  Declarations  of  the  Owner  of  a  Life  In- 
surance Policy  are  admissible  to  prove  a  gift  thereof.  (Tex.)  Lord 
V.  New  York  Life  Ins.  Co.,  827. 

2.  GIFT  OF  LIFE  INSURANCE  POLICY— What  Sufficient  to 
Establish. — The  declaration  of  the  holder  of  a  policy  of  insurance 
on  his  own  life  that  it  was  his  sister's  justifies  the  .iury  in  inferring 
a  gift  from  him  to  her,  and  the  deliverv  of  the  property  given. 
(Tex.)  Lord  v.  New  York  Life  Ins.  Co.,  827. 

GUARDIAN  AND  WARD. 

1.  GUARDIANS'  SALES  are  not  Invalid  Because  the  Petition 
Therefor  does  not  Show  a  Statutory  Cause  of  Sale,  where  the  order 
of  sale  does  not  show  on  its  face  that  it  was  niailo  for  the  reasons 
stated  in  the  application,  or  that  facts  not  therein  set  up  did  not 
^-xist  which,  under  the  law,  authorized  the  sale.  (Tex.)  Taflindcr  v. 
Merrell,  814. 

2.  GUARDIAN'S  SALE.— The  Entering  of  the  Order  of  Con- 
firmation Before  the  Time  After  the  Report  was  Filed  Which  the 
Statute  Requires  to  Elapse  between  the  report  and  the  ai-tion  on 
it  is  an  error  whic'a  does  not  render  the  order  void.  (Tex.)  Talliudor 
V.  Merrell,  814. 

3.  GUARDIANS'  SALES.— The  Fact  That  a  Conveyance  was 
Made  by  a  Guardian  for  Part  of  a  Lot  to  a  Person  Other  Than  One 
Named  as  Purchaser  in  tlie  report  of  tiie  sale  and  the  or.ler  lor  its 
confirmation  does  not  entitle  the  minors  to  avoid  tlio  sale  ami  con- 
veyance by  a  collateral  attack,  if  tho  purchase  price  for  the  whole 
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lot  was  received  and  accounted  for  by  the  guardian.  (Tex.)  Taf- 
£nder  v.  Merrell,  S14. 

4.  GUABDIAN'S  SALE.— The  Failure  of  a  Guardian  in  His  Se- 
port  of  a  Sale  of  a  Lot  to  State  the  Purchase  Price  is  an  irregularity 
which  does  not  avoid  the  sale.     (Tex.)   Taffinder  v.  Merrell,  814. 

5.  SUKETYSHIP— Guardian's  Bonds— Statute  of  Limitations.— 
If  a  guardian  dies  before  final  settlement  of  his  guardianship,  or 
before  rendition  of  a  judgment  or  decree  against  him,  no  case  can 
arise,  either  in  law  or  equity,  falling  within  the  terms  of  a  statute 
fixing  six  years  as  a  bar  to  actions  against  sureties  of  guardians 
for  any  misfeasance  or  malfeasance  whatever  of  their  principal. 
(Ala.)  Presley  v.  Weakley,  39. 

6.  SUKETYSHIP— Guardian's  Bonds— Limitations.— The  death 
of  a  guardian  terminates  his  trust  and  fixes  the  period  from  which 
the  time  for  suing  the  sureties  must  be  computed,  and  if  a  longer 
time  than  that  prescribed  by  statute  elapses  before  a  bill  is  filed 
against  the  sureties  for  an  accounting,  without  anything  to  excuse 
the  delay,  such  bill  cannot  be  maintained.  (Ala.)  Presley  v.  Weak- 
ley, 39. 

7.  SUKETYSHIP— Liability.— An  action  at  law  cannot  be  main- 
tained against  a  surety  on  tlie  bond  of  an  executor,  administrator, 
or  guardian,  until  there  has  been,  in  a  separate  proceeding,  a 
judicial  ascertainment  of  the  fa'^t  and  extent  of  the  principal's 
liability,  and  the  rendition  of  a  judgment  against  him.  The  act 
which  fixes  the  liability  of  the  surety  is,  not  the  act  of  misfeasance 
or  malfeasance  of  the  principal,  but  the  rendition  of  a  judgment 
or  decree  against  him.     (Ala.)  Presley  v.  Weakley,  39. 

HEALTH. 

See  Constitutional  Law,  9;  Contagious  Diseases. 

HIGHWAYS. 

1.  HIGHWAYS— Negligence  in  Using  the  Side  Bather  than  the 
Middle. — The  presumption  is  that  it  is  negligence  to  walk  on  the 
side  instead  of  the  middle  of  a  country  road  on  a  dark  night.  (Pa. 
St.)   Siegler  v.  MeUinger,  767. 

2.  HIGHWAYS— Negligence.— Township  Supervisors  are  not 
Guilty  of  Negligence  because  they  permit  third  persons  to  construct 
a  cinder  path  on  the  side  of  a  country  road  and  at  places  several 
feet  above  its  level,  if  the  road  itself  remains  safe  for  travel  and 
of  sufficient  width,  though  a  person  walking  in  the  night-time  takes 
such  path  and  is  injured  by  falling  therefrom  into  such  road.  (Pa. 
St.)  Siegler  v.  Mellinger,  767. 

HOMICIDE. 

1.  MUKDEB  in  Attempt  to  Commit  Burglary.— If  one  starts 
to  commit  a  burglary,  with  the  intent  to  shoot  any  person  who  in- 
terferes with  him,  and  encounters  and  kills  a  policeman,  he  is  charge- 
able with  such  premeditation  as  constitutes  his  offense  murder  in 
the  first  degree.     (N.  Y.)  People  v.  Sullivan,  582. 

2.  MUKDEB  IN  FIKST  DEGKEE— Proof.— Under  an  Indictment 

in  the  common-law  form  for  murder  in  the  first  degree,  the  prosecu- 
tion may  prove  facts  to  bring  the  case  within  any  of  the  provisiona 
of  the  statute  defining  that  crime.     (N.  Y.)  People  v.  Sullivan,  582. 


Index.  1027 

3.  MUEDEK    TEIAL— Submitting    Case  in  Two  Aspects.— In    a 

prosecution  for  niurUer  in  the  lirst  uHgieu,  it  is  uoi  uup.upcr  to  nub- 
mit  the  case  to  the  jury  in  both  aspects,  premeditated  and  deliberate 
design  and  killing  in  the  commission  of  a  felony.  (N.  Y.)  People  v. 
SulUvan,  582. 

4.  MUEDEE— Instruction  to  the  Jury  to  Find  the  Accused  Guilty. 
If  the  instructions  of  tiie  court  are  full  and  uuequalo  on  tlio  subject 
of  self-defense,  it  is  not  error  to  instruct  the  jury  that  if  they 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  de- 
fendant, with  malice  aforethought,  express  or  implied,  inflicted  upon 
the  deceased  the  mortal  wound  charged  in  the  indictment,  not 
in  self-defense,  as  it  is  defined  in  these  instructions,  and  not  upon 
any  sudden  heat  of  passion  caused  by  a  provocation  api>iirently 
sufficient  to  make  the  passion  irresistible,  from  which  wound  the 
deceased  afterward  died,  then  defendant  should  be  found  guilty  of 
murder.     (111.)  Carle  v.  People,  208. 

6.  EVIDENCE.— On  a  Trial  for  Murder  the  Defendant  is  not 
Entitled  to  Put  in  Evidence  Statements  Made  by  Himself  to  a  thud 
person  in  reference  to  his  purpose  in  going  to  the  place  where  the 
killing  occurred,  the  decedent  not  being  present  when  the  statement 
was  made.     (111.)   Carle  v.  People,  208. 

6.  MTJEDEE.— Evidence  that  the  Deceased  was  a  Dangeroas, 
Vicious  Man,  Accustomed  to  go  Armed,  and  that  the  defendant  had 
knowledge  of  this  fact,  is  properly  excluded,  if,  at  the  time  it  was 
offered,  no  evidence  had  been  introduced  tending  to  show  that  the 
deceased  had  made  any  attack  on  the  defendant,  nor  does  tho  action 
of  the  court  become  erroneous  on  the  subsequent  introduction  of 
such  evidence,  unless  defendant  recalls  the  witness  whose  tostimony 
was  excluded,  and  the  court  again  refused  to  receive  it.  (HI.)  Carle 
V.  People,  208. 

HUSBAND  AND  WIFE. 

1.  HUSBAND  AND  WIFE— Conveyance  of  Wife  In  Payment  of 
Husband's  Debt.— Altliough  tiie  statute  impliedly  forbids  a  convoy- 
anca  of  a  married  woman's  property  as  security  for  her  husband's 
debt,  such  conveyance  may  be  made  in  absolute  payment  thereof. 
(Ala.)  Pratt  Land  etc.  Co.  v.  McClain,  35. 

2.  HUSBAND  AND  WIFE— Statutory  Trusteeship— Adverse 
Possession.— If  a  husband  in  foreclosing  a  mortgage  on  his  wife's 
land,  and  while  acting  as  her  representative  with  her  knowledge, 
purchases  the  land  for  her,  but  takes  a  deed  in  his  own  name,  this 
constitutes  a  repudiation  by  the  husbnnd  and  wife  of  the  sUtu- 
tory  trusteeship  between  them,  and  if  he  and  those  claiming  un- 
der him  continuously  occupy  such  lands,  claiming  them  as  their 
own  for  ten  years  thereafter,  they  acquire  a  perfect  title,  free 
from  any  trust.     (Ala.)  Lide  v.  Park,  17. 

3.  HUSBAND  AND  WIFE— Adverse  Possession  by  Him  of  Her 
Lands.— The  trust  relation  of  a  husband  toward  his  wife's  »tnlu- 
tory  estate  ceases  upon  her  death,  and  if  he  and  those  claiming  un- 
der him  continuouslv  occupv  her  land,  thereafter  claiming  it  as  their 
own  for  ten  years,  they  acquire  a  perfect  title,  free  from  any  trust. 
(Ala.)  Lide  v.  Park,  17. 

4  WOliIAN- Husband  and  Wife— Nonjoinder  of  Husband.— If 
power  to  foreclose  a  mortgage  is  bestowe.l  on  a  wife  before  her 
marriage,  she  has  power  to  execute  it  afterward  without  her  hut- 
band's  co-operation.     (Ala.)   Lide  v.  Park,  17. 
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IMPROVEMENTS. 
See  Fraudulent  Conveyance. 

INDICTMENT. 

INDICTMENT.— An  Offense  may  be  Charged  In  Several 
Counts,  and  the  prosecution  will  not  be  compelled  to  elect  on  which 
count  it  will  proceed.     (N.  Y.)  People  v.  Sullivan,  582. 

See  Homicide. 

INDORSEMENT. 

See  Bills  and  Notes. 

INFANTS. 

See  Parent  and  Child. 

INJUNCTION. 

1.  INJUNCTION— Injury— When  Irreparable.— Equity  will  in- 
terfere when  the  injury  threatened  will  occasion  damages  estimable 
only  by  conjecture,  and  not  by  any  accurate  standard,  or  will  be 
ruinous  to  the  property  in  the  manner  in  which  it  has  been  enjoyed, 
or  will  permanently  impair  its  future  enjoyment.  (Pa.  St.)  Schmaltz 
York  Mfg.  Co.,  782. 

2.  INJUNCTION— Irreparable  Injury  Against  Which  may  Issue. 
If  a  refrigerator  is  attached  to  and  is  an  essential  part  of  a  brewery 
plant  necessary  to  its  operation,  its  removal  must  be  deemed  an  ir- 
reparable injury  which,  if  wrongful,  Should  be  enjoined.  (Pa.  St.) 
Schmaltz  v.  York  Mfg.  Co.,  782. 

3.  INJUNCTION— Threat  to  Remove  Property— When  Justifies 
Granting  of. — Where  a  refrigerating  machine  is  attached  to  and  is 
a  part  of  a  brewery  plant,  the  claimants  of  which  threaten  to  re- 
move it  immediately,  and  ask  that  work  be  stopped  to  facilitate  such 
removal,  an  injunction  against  the  removal  should  not  be  denied  on 
the  ground  that  it  does  not  appear  that  it  is  intended  to  be  accom- 
plished otherwise  than  by  legal  proceedings.  (Pa.  St.)  Schmaltz  v. 
V.  York  Mfg.  Co.,  782. 

4.  INJUNCTION— Title  to  Office.— The  title  to  an  office  cannot 
be  tried  by  injunction.  A  court  of  equity  is  without  jurisdiction 
to  issue  an  injunction  to  compel  the  plaintiff  to  be  admitted  to 
a  public  office,  or,  if  he  claims  to  be  a  member  of  a  board,  to 
prevent  the  other  members  from  refusing  to  admit  him  where  he 
does  not  hold  a  certificate  of  election.  (Colo.)  People  v.  District 
Court  of  Lake  County,  61. 

See  Municipal  Corporations,  40,  46;  Party-walls,  4;  Prohibition;  Tax- 

tion. 

INSANE  PERSONS. 

1.  INSANE  PERSONS.— Every  Person  Dealing  witn  an  Insane 
Person,  with  Knowledge  of  the  Insanity,  is  deemed  guilty  of  medi- 
tated fraud.     (111.)  Clay  v.  Hammond,  146. 
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2.  INSAiai  PERSONS-Rights  of  Successors  In  Interert  of -A 

grantee  or  other  successor  in  interest  ol  a  person  wl.o  has  convevbd 
property  while  insane  has  the  same  right  as  his  grantor  would  have 
If  he  rfetained  title  to  sue  to  set  aside  the  deed,  because  made  durine 
the  continuance  of  the  insanity.     (III.)   Clay  v.  Hammond    146 

3.  INSANE  PERSONS-Vacating  Deeds  of.-Whethe'r  a  dee*! 
executed  by  an  insane  person  is  void  or  voidable,  it  may  be  set 
aside  by  him  after  his  restoration  to  sanity,  or  by  his  vendee  to 
whom  he  has  conveyed  after  such  restoration.  (111.)  Clay  v  Ham- 
mond, 146. 

4.  INSANE  PERSONS  -  Restoration  to  Sanity- When  Con- 
ceded.— One  who  commences  a  suit  against  a  person  who  has  been 
insane,  treating  him  during  such  suit  as  if  in  the  possession  of  his 
reasoning  faculties,  concedes  his  restoration  to  «anitv  rill  )  Clav 
V.  Hammond,  146.  j-     \     ■/       »7 

5.  INSANE  PERSONS-Evidence  of  Restoration  to  Sanity -A 

discnarge    of    a    patient    from    a    lunatic    asylum   ia   evidence   of   his, 
recovery.     (111.)   Clay  v.  Hammond,  146. 

INSTRUCTIONS. 

See  Trial,  3,  4. 

INSURANCE. 

1.  INSURANCE-Indemnity-Notice  of  Actlon.-Under  an  em- 
ployer's liability  insurance  policy  failure  of  the  insured  to  forward 
to  counsel  for  the  insurer  the  process  served  upon  him  in  an  action 
by  an  employe  for  injury  from  an  accident,  does  not  exemjtt  the  in- 
surer from  liability  in  the  absence  of  a  special  provision  to  that 
effect  in  the  policy.     (N.  II.)  Ward  v.  Maryland  Cii^ualty  Co.,  514, 

2.  INSURANCE— Misstatement  by  Agent.— If  an  applicant  for 
insurance  truly  states  the  condition  of  tiio  property  wan  reli'reuoe 
to  encumbrances  to  the  insurance  agent,  who  incorrectly  states  them 
in  writing  the  application,  such  incorrect  statement  does  not  avoid 
the  policy.     (Iowa)    Taylor  v.  Anchor  Ins.  Co.,  261. 

3.  INSURANCE.— Entirety  of  Premium  doci  not  necessarily  prove 
that  a  contract  of  insurance  is  indivisible,  and  if  distinct  items  or 
classes  of  property  are  separately  insured,  the  policy  may  bo  valid 
as  to  one  item  or  class,  although  invalid  as  to  another  item  or  class 
by  reason  of  breach  of  condition  of  the  policy  with  reference  thereto, 
provided  it  appears  that  the  risk  which  it  was  inten<led  to  excludo 
by  the  condition  which  is  broken  does  not  ajtply  to  the  other  items 
or  classes  of  property.     (Iowa)    Taylor  v.  Anchor  Ins.  Co.,  201. 

4.  INSURANCE— Severability— Breach  of  Condition.— Entirety 
of  premium  in  a  policy  of  in.*furance  on  a  dwelliug-houso  and  livi'Stock 
as  separate  items,  with  a  certain  amount  of  insurance  on  each,  does 
not  prevent  the  policy  from  being  severable,  and  recovery  may  be 
had  for  loss  on  the  house,  although  the  policy  is  void  as  to  the  live- 
stock, because  of  subsequent  encumbrance  tlu-roon,  if  both  classes 
of  property  are  not  exposed  to  the  same  risk.  (Iowa)  Taylor  v. 
Anchor  Ins.  Co.,  261, 

5.  INSURANCE.- A  Condition  Against  Allowing  Oaisoline  on  th« 
Insured  Premises  Should  be  Construed  to  mean  allowing  it  to  bo  kept 
or  used,  and  does  not  forbid  the  bringing  of  the  ga.soline  on  the  prem- 
ises on  a  single  occasion.  (Tex.)  Springfield  Fire  etc.  Ins.  Co,  v. 
Wade,  870. 
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6.  INSUSANCE. — A  condition  against  keeping,  using,  or  allow- 
ing gasoline  on  the  preraisee,  contained  in  a  policy  of  insurance,  is  not 
broken  by  the  bringing  of  a  gallon  of  gasoline  on  the  premises  on  a 
single  occasion,  though  their  destruction  by  fire  resulted  therefrom. 
(Tex.)    Springfield  Fire  etc.  Ins.  Co.  v.  Wade,  870. 

7.  INSUEANCE.— A  Condition  Against  Keeping,  Using,  or  Allow- 
ing Gasoline  on  the  Premises  is  not  Violated  unless  it  is  brought  there 
for  the  purpose  of  being  stored  or  kept.  The  purpose  of  the  word 
"used"  is  to  provide  against  the  danger  which  would  arise  from  the 
habitual,  constant,  or  continued  exposure  of  the  property  through  the 
presence  or  use  of  the  article.  The  one  word  forbids  the  permanent  or 
habitual  keeping  of  the  dangerous  thing,  and  the  other  a  like  use  of 
it  without  the  actual  depositing  or  storing  of  it  on  the  premises. 
(Tex.)    Springfield  Fire  etc.  Ins.  Co.  v.  Wade,  870. 

8.  INSXTEANCE.— A  Suit  in  Foreclosure  Is  Commenced   when    a 

petition  is  served  on  the  insurer,  within  the  meaning  of  a  condition 
in  a  policy  making  it  void  on  the  commencement  of  such  suit.  (Vt.) 
Findlay  v.  Union  Mut.  Fire  Ins.  Co.,  885. 

9.  INSUEANCE— Commencement  of  Suit— Conditions  Against. — 
A  condition  that  the  policy  shall  be  void  if  the  property  is  alienated 
without  the  consent  of  the  insurer,  and  that  the  commencement  of 
foreclosure  proceedings  shall  be  deemed  an  alienation,  is  not  void  as 
against  public  policy.  (Vt.)  Findlay  v.  Union  Mut.  Fire  Ins,  Co., 
885. 

10.  INSURANCE— Waiver  of  Condition— What  is.— If  a  poUey 
has  become  void  by  reason  of  the  commencement  of  a  suit  in  fore- 
closure, the  statement  of  the  secretary  of  the  insurer  two  weeks  af- 
terward that  the  company  will  not  rely  on  this  condition  is  not  a 
waiver  of  the  right  to  claim  the  forfeiture,  nor  does  it  estop  the  in- 
sured from  relying  thereon.  (Vt.)  Findlay  v.  Union  Mut.  Fire  Ins. 
Co.,  885. 

11.  INSURANCE  Taken  as  Security— Eight  to  Use  Proceeds  for 
Eestoring  Property. — Where  real  property  is  Subject  to  a  contract 
of  sale  and  is  insured  for  the  security  of  the  vendor,  he  has  the  right, 
on  the  destruction  or  injury  of  the  property  by  fire,  on  the  payment 
of  the  amount  of  the  insurance  to  him,  to  use  it  in  the  restoration 
of  the  property,  and  is  under  no  obligation  to  pay  it  to  the  vendee 
or  apply  it  to  the  satisfaction  of  the  purchase  price  remaining  un- 
paid, but  not  due  by  the  terms  of  the  contract.  (Tex.)  Naquin  v. 
Texas  Savings  etc.  Inv,  Assn.,  855. 

12.  VENDOE  AND  VENDEE— Insurance  of  Property— Eespective 
Interests  in. — If  a  contract  for  the  sale  of  real  estate  stipulates  that 
the  vendee  shall  keep  the  property  insured  for  the  benefit  of  the 
vendor,  the  insurance  is  not  intended  as  a  fund  with  which  to  pay 
the  debt,  but  to  furnish  indemnity  to  both  parties,  it  is  not  the 
fund  of  either,  but  one  in  which  both  have  a  common  interest  for 
the  accomplishment  of  a  common  purpose.  (Tex.)  Naquin  v.  Texas 
Savings  etc.  Inv.  Assn.,  855, 

13.  VENDOE  AND  VENDEE— Insurance  of  Property— When  can- 
not be  Applied  to  the  Payment  of  the  Balance  of  the  Purchase  Price. 
When  property  which  is  the  subject  of  a  contract  of  purchase  and 
sale  is  insured  for  the  benefit  of  the  vendor  as  security  for  the  pay- 
ment of  his  debt,  and  is  damaged  by  fire,  and  the  amount  of  the 
insurance  is  paid  to  the  vendor,  the  vendee  has  no  right  to  have 
such  amount  applied  to  the  satisfaction  of  the  purchase  price  re- 
maining unpaid,  if  it  is  not  then  due.  (Tex.)  Naquin  v.  Texas  Sav- 
ings etc.  Inv.  Assn.,  855. 
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^  14.  INSUBANCE-Waiver  of  Proof  of  Loss.-The  finding  of  the 
jury  as  to  waiver  of  proof  of  loss  under  a  policy  of  insurance  is 
conclusive,  and  binding  upon  the  appellate  court.  (Iowa)  Taylor  t. 
Anchor  Ins.  Co.,  261.  v  /        / 

15.  INSURANCE— Death  of  Beneficlary.-If  a  husband  takes 
out  a  policy  of  insurance  on  his  life  in  favor  of  his  wife  and  children, 
"their  executors,  administrators,  and  assigns,"  the  death  of  the 
wife  before  that  of  her  husband  terminates  her  interest  in  the 
policy.     (Ala.)    Eoquemore  v.  Dent,  33. 

16.  LIFE  INSURANCE— Theft  of  Policy,— A  Demand  for  a  New 
Paid-up  Policy  by  an  assured  will  not  be  <lenied  in  equity,  because 
his  policy  has  been  stolen  and  he  is  unable  to  surrender  it  as  con- 
ditioned for,  where  he  has  used  due  diligence  to  reclaim  it  and  is 
still  the  owner.  And  he  need  not  plead  the  execution  of  some  in- 
strument operating  as  a  surrender  of  the  policy  and  a  discharge  of 
the  defendant's  liability.  (N.  Y.)  Wilcox  v.  Equitable  Life  Assur- 
ance Society,  579. 

17.  INSURANCE— Life— Constmction  of  PoUcy.— If  a  bfe  insur- 
ance policy  is  made  payable  to  such  children  of  the  assured  as 
may  survive  him,  the  beneficiaries  under  the  policy  are  all  of  the 
surviving  children  of  the  assured  as  a  class,  and  include  those  boru 
after  the  issuance  of  the  policy,  and  all  of  those  by  a  second,  as 
well  as  by  a  first  wife.     (Ala.)    Eoquemore  v.  Dent,  33. 

18.  INSURANCE,  Life,  Change  to  a  More  Hazardous  Occupation, 
What  is. — One  who,  being  insured  against  accident  as  proprietor  of 
a  gristmill,  goes  to  his  father's  farm  to  assist  temporarily  during  the 
latter 's  disability  in  overseeing  the  work  of  haying,  change*?  his  em- 
ployment, and,  if  injured,  must  be  deemed  to  have  received  his  injury 
while  in  an  occupation  other  than  that  in  which  he  waa  insured.  (Vt.) 
Eetabrook  v.  Union  Casualty  etc.  Co.,  916. 

19.  INSURANCE  —  Accident— Full  Particulars.— An  employer's 
liability  insurance  policy  requiring  the  insured  to  furnish  to  the  in- 
surer "full  particulars"  of  an  accident  does  not  call  for  unneces- 
sary details,  but  only  such  as  will  enable  the  insurer  to  determine 
whether  a  claim  is  likely  to  be  made.  Such  provision  does  not  call 
upon  the  insured  to  make  and  report  an  exhaustive  examination  of 
the  circumstances  attending  the  accident,  or  to  decide  the  facts 
upon  conflicting  evidence.  Whether  the  information  furnished  is 
sufficiently  full  under  the  circumstances  to  answer  the  requirement 
of  the  policy  is  a  question  of  fact,  (N.  H.)  Ward  v.  Maryland  Casu- 
alty Co.,  514. 

20.  INSURANCE— Notice  of  Accident  or  Claim.— Under  an  em- 
ployer's liability  insurance  policy  providing  that  the  insure.]  shall 
give  the  insurer  "immediate  notice"  of  an  accident,  a  claim  there- 
under or  of  a  suit  to  enforce  such  claim,  it  is  intended  that  the 
notice'  in  each  case  shall  be  given  as  soon  after  the  fact  a.%  in  view 
of  all  the  circumstances,  makes  it  reasonably  immediate,  an<l  if  such 
notice  is  given  with  due  diligence  under  the  circum<.tances  and 
without  unnecessary  or  unreasonable  delay,  it  answers  the  require- 
ment of  the  contract.  Whether  the  notice  as  given  is  rensonahly  im- 
mediate is  a  question  of  fact.     (N.  H.)    Ward  v.  Maryland  Casualty 

Co    514 

*'         *  See  Beneficial  Associations;  Gifts,  1,  2. 

Note. 

Insurance,  vendor  and  vendee,  respective  interests  of  in.  861. 
Interstate   Commerce,  animal  industry  act,   state    regulations    which 
may  be  made  notwithstanding,  85,  86. 
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Interstate  Commerce,  animals,  transportation  of  as  a  part  of,  84. 

animals,  transportation  of,  state  regulation  of  is  not  excluded  by 

the  animal  industry  act,  84. 
police  power  of  the  state,  extent  to  which  may  affect,  87, 
statute,  purpose  of,  tests  by  which  may  be  determined,  87. 

See  Commerce. 

JOINT  TORT-FEASOES. 

See  Torts. 

JUDGMENTS. 

1.  JUDGMENTS  AS  EECORDS.— The  fact  that  the  pleadings 
and  blank  decree  in  a  case  are  taken  from  the  files  of  the  court  aucJ 
afterward  returned,  does  not  affect  their  character  as  public  records. 
(N.  H.)    Wilson  v.  Otis,  564. 

2.  JUDGMENT— When  Necessary  to  Bind  an  Indemnitor.— If 
one  is  liable  to  another  on  a  decision  adverse  to  the  latter  of  an 
action  pending  against  him,  the  former  is  entitled  to  a  reasonable 
notice  of  the  pendency  of  the  action  and  an  opportunity  to  partici- 
pate in  or  interpose  such  defenses  as  he  may  desire,  but  not  to  a 
request  to  take  charge  of  or  assume  the  responsibility  of  the  de- 
fense.    (Or.)     Carroll  v.  Nodine^j  743. 

3.  JUDGMENT— Indemnitor— Notice  to  Bind  by  a  Judgment^ 
What  Sufficient. — If  one  who  has  agreed  to  be  present  and  to  testily 
in  an  action  which  may  be  brought  by  his  indorsee  is  called  to  tes- 
tify only  a  few  hours  before  the  trial,  he  having  no  previous  notice 
of  the  pendency  of  the  action  and  no  request  being  made  on  him 
to  participate  in  or  to  assist  the  prosecution  of  the  action,  he  is,, 
nevertheless,  bound  by  the  judgment  if  he  appears  and  testifies. 
(Or.)  Carroll  v.  Nodine,  743. 

4.  A  JUDGMENT  on  Attachment  Cannot  be  Set  Aside  or  held 
void  on  its  face  on  the  ground  that  several  parcels  of  real  property 
were  included  in  one  levy,  or  that  it  extended  to  property  not  owned 
by  the  defendant,  if  these  facts  did  not  appear  in  the  return  of  the 
writ.     (Or.)    White  v.  Ladd,  732. 

5.  A  JUDGMENT  Void  on  Its  Face  may  be  Set  Aside  or  Va- 
cated at  Any  Time,  whether  within  the  term  or  afterward,  when  the 
attention  of  the  court  in  which  it  was  rendered  is  called  to  it,  or 
the  court  may  act  at  its  own  suggestion.     (Or.)    White  v.  Ladd,  732. 

6.  JUDGMENT.— A  Party  cannot  be  Heard  to  Impeach  a  judg- 
ment which  he  himself  has  procured  to  be  entered  in  his  own  favor.^ 
(N.  Y.)    Starbuck  v.  Starbuck,  631. 

7.  JUDGMENTS— Blank  Decree— Collateral  Attack.— If  the  court 
having  jurisdiction  of  the  subject  matter  and  parties  makes  specific 
finding  of  fact  relating  to  the  merits  of  the  action  and  signs  a  blank 
decree,  the  work  of  filling  up  the  blanks  is  merely  clerical,  requiring 
the  exercise  of  no  judicial  function,  and  may  be  done  by  the  clerk. 
Such  decree  is  not  subject  to  collateral  attack.  (N.  H.)  Wilson  v.. 
Otis,  564. 

8.  JUDGIVIENTS— Collateral  Attack.— If  Jurisdiction  Depends 
•upon  some  collateral  fact  which  can  be  decided  without  going  into 
the  case  on  its  merits,  then  the  jurisdiction  may  be  questioned  col- 
laterally, even  though  the  jurisdictional  fact  is  averred  of  record, 
and  was  actually  found  to  exist  by  the  court  rendering  the  judg- 
ment.    (Kan.)    Ewing  v.  Mallison,  299. 
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9.    JUDQMENTS-Jurisdlction-CoUateral  Attack.-If,  upon  con 

petent  evidence  It  appears  that  the  conn   navmK  jur.,sd..'i3oI^n 
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subject  matter  determined  tlie  issue  or  point  presented  by  the  peti- 
tion, the  parties  are  concluded  thereby,  and  whether  the  iudfrment 
was  actually  entered  in  the  technical  form  of  a  decree,  is  not  material. 
18  a  collateral  proceeding.     (N.  II.)  Wilson  v.  Otis,  564. 

10.  RES  JUDICATA.-A  decree  of  the  orphans'  court  authorizing 
the  mortgage  of  the  real  property  of  a  decedent  tor  the  payment 
of  his  debts  is  conclusive  of  everything  involved  in  it,  including  the 
death  of  the  decedent  at  the  time  stated  in  the  petition  and  the 
existence  of  the  debts  set  up  in  the  schedule,  and  the  mortgagee 
may  rely  on  the  court's  adjudication,  and  is  not  bound  to  examine 
for  himself.     (Pa.  St.)    Grubb  v.  Galloway,  764. 

11.  BES  JUDICATA.— A  Judgment  by  Default  or  One  Confessed 
is  attended  with  the  same  legal  consequences  as  if  it  had  resulted 
from  a  trial  on  contested  issues,  and  there  exists  no  tenable  ground 
of  distinction  between  title  confessed  and  one  tried  and  determined, 
but  if  the  second  action  is  upon  a  different  claim,  the  former  judg- 
ment operates  as  an  estoppel  only  as  to  matters  actually  litigated 
or  as  to  facts  distinctly  in  issue  in  that  action.  (Or.)  White  v.  Ladd. 
732. 

12.  RES  JUDICATA— Burnt  Records  Act.— A    proceeding    under 

the  burnt  records  act  against  the  city  of  Chicago  aud  others  result- 
ing in  favor  of  the  petitioner  cannot  conclude  persons  not  partiet 
thereto  from  claiming  that  a  strip  of  land  is  in  fact  a  public  street 
(111.)    Thompson  v.  Maloney,  133. 

13.  RES  JUDICATA— Decision  Involving  the  Validity  of  an  At- 
tachment.— Where  a  motion  is  made  to  continue  a  cause  against  an 
executor  on  the  ground  that  property  of  his  testate  had  been  levied 
upon  in  his  lifetime,  and  the  executor  makes  a  counter-motion  to 
set  aside  the  service  of  summons  and  the  continuance  on  the  ground 
that  the  court  was  witliout  jurisdiction,  and  his  niutii»ns  are  di'nied, 
and,  on  appeal,  the  action  of  the  court  is  allirined,  and  the  question 
of  the  validity  of  the  attachment  is  necessarily  pjussed  ui>on,  it  be- 
comes res  judicata,  and  the  same  question  cannot  be  subsiMjuontiy 
raised  by  a  motion  to  set  aside  the  sale  of  the  attached  property  and 
vacate  the  judgment  ordering  such  sale,  or  to  refuse  confirmation  to 
the  sale.     (Or.)     White   v.  Ladd,  732. 

14.  RES  JUDICATA— Decision  of  Motions.— The  ten.lency  of  re- 
cent adjudications  is  to  inquire  whether  the  issue  or  question  ha» 
been  in  fact  presented  for  decision  and  ne<^essarily  determine<l,  and 
if  so,  to  treat  it  as  res  judicata,  though  the  decision  is  a  <ietprnnna- 
tion  of  a  motion  or  a  summary  proceeding.     (Or.)    White  v.  Ladd,  732. 

15.  RES  JUDICATA— Default  in  an  Attachment  Suit.  — Where  tho 
plaintiff's  amended  complaint  presents  the  jurisdictional  question 
of  the  sufficiency  of  an  attachment,  and  the  defendant  makes  d-faiilt 
by  failing  to  controvert  it,  and  judgment  is  rendered  based  on  the 
attachment,  the  question  of  its  validity  becomes  res  judicat.i.  ^Or.) 
White  V.  Ladd,  732. 

16  RES  JUDICATA.— The  Determination  of  the  Validity  of  Mu- 
nicipal Bonds  in  an  action  on  interest  coupons  is  ron.-lus.ve  in  » 
subsequent  action  between  the  same  parties  to  re^uy-r  "•'  <;<l'<-r  ''«'<'; 
pons  attached  to  the  same  bonds.  (Kan.)  Garden  City  v.  Merchant' 
etc.  Nat.  Bank,  284. 

17  RES  JUDICATA.— The  Potency  of  a  Judgment  as  an  Estoppel 
concludes  every  fact  necessary  to  uphold  it,  and  extends  "<.t  onlv  to 
matters  actually  determined,  but  to  every  other  matter  which   the 
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parties  might  have  litigated  and  have  had  decided  as  incident  to, 
and  essentially  connected  with,  the  subject  matter  of  litigation, 
and  every  matter  within  the  legitimate  purview  of  the  original  ac- 
tion, both  in  respect  to  matters  of  claim  and  of  defense.  (Or.)  White 
V.  Ladd,  732,  ^      '■ 

18.  BES  JUDICATA.— When  a  Matter  is  Once  Adjudicated,  it  is 

•conclusively  determined  between  the  same  parties  and  their  privies 
■as  to  all  matters  which  were  or  might  have  been  litigated;  and  this 
•determination  is  binding  as  an  estonpel  in  all  other  actions,  whether 
•commenced  before  or  after  the  action  in  which  the  adjudication  was 
made.     (Kan.)    Garden  City  v.  Merchants'  etc.  Nat.  Bank,  284. 

19.  FOBEIGN  JUDGMENTS— Conclusiveness  of.— A  foreign  judg- 
ment upon  the  merits  upon  a  cause  of  action  arising  within  one  of 
the  states  of  the  United  States,  rendered  by  a  competent  court  hav- 
ing jurisdiction  of  the  parties  and  the  subject  matter,  if  valid,  final, 
and  unreversed,  is  conclusive  against  a  subsequent  suit  in  such  state 
between  the  same  parties  for  the  same  cause  of  action.  (N.  H.) 
Macdonald  v.  Grand  Trunk  Ry.  Co.,  550. 

20.  FOREIGN  JUDGMENTS— Conclusiveness— Mistake    of    Law. 

The  conclusiveness  of  a  foreign  judgment  as  a  defense  is  not  affected 
by  the  fact  that  it  contravenes  the  policy  of  the  country  where  the 
•cause  of  action  arose,  especially  if  it  appears  that  the  decision  re- 
•sulted  from  a  failure  to  furnish  information  of  such  policy.  (N.  H.) 
Macdonald  v.  Grand  Trunk  Ky.  Co.,  550. 

See  Constitutional  Law,  6,  7, 

JUBISDICTION. 

1.  IF  JUEISDICTION  Depends  on  the  Finding  of  a  Particular 
Pact,  the  exercise  of  jurisdiction  implies  the  finding  of  such  fact. 
(Kan.)    Ewing  v.  Mallison,  299. 

2.  JURISDICTION— When  No  Longer  an  Open  Question.-:-If  ju- 
risdiction is  dependent  upon  whether  the  constitutionality  of  a  stat- 
ute is  any  longer  open  for  argument,  jurisdiction  cannot  be  sustained 
if  the  question  has  been  twice  decided  by  the  highest  court  of  the 
state.     (Va.)  Western  Union  TeL  Co.  v.  Eeynolds,  971. 

See  Appearance;   Courts,  3;  Equity;   Venue. 

LANDLORD  AND  TENANT. 

LANDLORD  AND  TENANT— Abandonment  by  Tenant— Set- 
off.— If  a  landlord,  after  abandonment  of  the  leased  premises  by  the 
tenant,  takes  possession  thereof  without  indicating  to  the  tenant  an 
intention  to  hold  him  for  the  rent  or  to  lease  to  others  on  his  ac- 
count, he  thereby  accepts  the  abandonment  as  a  surrender  of  the 
lease,  and  cannot  offset  the  difference  in  the  rent  stipulated  for  and 
w^hat  he  was  able  to  realize  for  the  remainder  of  the  term,  against 
the  claim  of  the  tenant  for  goods  sold  to  him.  (Iowa)  Armour  Pack- 
ing Co.  v.  Des  Moines  Pork  Co.,  270. 

Note. 

Liens,  of  attorneys  do  not  exist  before  judgment  on  the  cause  of  ac- 
tion, 175, 
of  attorneys  on  judgments  recovered,  173. 
of  attorneys  on  judgments,  statutes  creating,  175. 
of  att-3mev8.  settlements  and  other  action  of  clients,  whether  maj 
prejudice,  175-179. 
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LIMITATIONS  OF  ACTIONS. 

fiee  Dower;  Guardian  and  Ward,  5,  6;  Physicians  and  Surgeons,  3; 
Trusts,  11,  12;  Waters  and  Watercourses. 

LOTTEBLBS. 

1.  LOTTERIES— Gift  Enterprises,  When  Amount  to.— If,  on  the 
-sale  or  purchase  of  goods,  a  trading  stamp  is  given,  entitling  the 
purchaser  to  something  which  is  uncertain,  indeterminate,  and  then 
unknown  to  him,  the  transaction  involves  the  elements  of  chance^ 
and  a  statute  prohibiting  the  giving  of  such  stamp  is  not  unconsti- 
tutional.    (Md.)    State  v.  Hawkins,  328. 

2.  CONSTITUTIONAL  LAW.— A  Statute  Prohibiting  the  Ee- 
deeming  of  a  Trading  Stamp  at  a  place  other  than  that  where,  or 
•by  a  person  otiier  than  him  by  whom,  the  sale  was  made,  is  uncon- 
stitutional, because  the  place  where  and  the  person  by  whom  the 
redemption  is  to  be  mado  does  not  introduce  an  element  of  chance 
into  the  transaction.     (Md.)    State  v.  Hawkins,  328. 

MALICIOUS  PROSECUTION. 

1.  MALICIOUS  PROSECUTION— Damages  for  Distress  of  Mind- 
Evidence  is  admissible  in  an  action  for  malicious  proseculiou  to 
«how  that  on  the  arrest  of  plaintiff  in  his  homo  his  mother  fainted 
or  was  prostrated  by  the  shock,  thereby  causing  him  to  suffer  great 
■distress  of  mind.     (Iowa)    Flam  v.  Lee,  242, 

2.  MALICIOUS  PROSECUTION— Damages  for  Mental  Suffering. 
Evidence  of  a  description  of  the  place  or  prison  in  which  plaintitf 
•was  confined,  and  of  his  mental  suffering  while  in  custody  is  admis- 
sible in  an  action  for  malicious  prosecution  to  enhance  the  dam- 
ages.    (Iowa)    Flam   v.  Lee,  242. 

3.  MALICIOUS  PROSECUTION  of  Civil  Action.— Damages  may 
be  recovered  for  the  prosecution  of  a  civil  action  maliciously  and 
without  probable  cause,  without  the  restraint  of  person  or  seizure 
of  propertv.  (Neb.)  McCormick  Harvesting  Machine  Co.  v.  Willan, 
449. 

4.  MALICIOUS  PROSECUTION— Evidence.— In  an  action  for 
mal'icious  prosecution  on  a  charge  of  attempting  to  murder  the  de- 
fendant's daughter,  the  defendant  cannot,  without  special  plea,  kivo 
evidence    of    statements    by    plaintiff    that    such    daughter    was    •— 


such  statements  were  known   to  the  defendant  at  the  times  in  ques- 
tion.    (Iowa)    Flam  v.  Loe.  242. 

5. 
tions. 

em] 
tion 

diet  and  .iudgment.     (Iowa)    IHm  v.  Leo.  .42. 
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entertainments,  as  he  had  formerly  been,  is  admissible  without  show- 
ing that  Such  arrest  caused  the  loss  of  such  social  favor.  (Iowa> 
Plam  V.  Lee,  242. 

7.  IN  MALICIOUS  PEOSECUTION,  Probable  Cause  depend* 
upon  the  question  whether  the  defendant  as  an  ordinarily  prudent  and 
careful  man,  under  the  facts  as  they  appear  to  him,  in  the  exercise 
of  reasonable  care  to  ascertain  the  true  facts,  would  be  justified  in 
belifiving  that  plaintiff  committed  the  crime  alleged,  and  to  arrest 
hin)  therefor,     (Iowa)    Flam  v.  Lee,  212. 

Note. 

Malicious  Prosecution  of  Civil  Actions,  advice  of  counsel  when  evi- 
dence of  probable  cause  and  of  the  absence  of  malice,  460^ 
468. 

attachment,  malicious  actions  for,  when  sustainable,  457,  463,  465, 

burden  of  proof  in  actions  for,  471  472. 

by  causing  the  issuing  and  service  of  search-warrants,  459. 

by  garnishing  exempt  wages,  456. 

by  landlords  against  their  tenants,  456,  457. 

by  procuring  the  arrest  of  the  defendant,  456. 

by  prosecuting,  actions  of  forcible  entry  and  detainer,  457. 

by  prosecuting  actions  of  replevin,  456. 

by  prosecuting  proceedings  to  have  another  declared  insane,  457» 

by  suing  for  a  sum  in  excess  of  that  due,  446. 

by  suing  out  injunctions,  456. 

by  suing  out  writs  of  attachment,  457,  463,  464,  465. 

by  Suing  out  writs  of  ne  exeat,  456,  457. 

by  the  prosecution  of  several  successive  actions  on  the  same  cause, 
456. 

counsel  fees  expended  in  resisting  when  recoverable,  466. 

damages,  counsel  fees,  when  recoverable  as,  466. 

damages  recoverable  for,  465,  466. 

ground  which  will  support  actions  for,  454. 

in  courts  having  no  jurisdiction,  455. 

instances  of  cases  where  actions  for  are  sustainable,  456,  457. 

liability  for  cannot  exist  where  the  actions  was  brought  in  good 
faith,  455. 

liability  for,  of  several  defendants,  when  joint  or  several,  470. 

limitations,  statutes  of  in  actions  for,  471. 

malice,  advice  of  counsel,  when  evidence  of  absence  of,  463. 

malice  in  prosecuting,  when  inferable,  462. 

malice  is  necessary  to  sustain  an  action  for,  462. 

mere  employing  of  an  unfounded  Suit  cannot  create  a  liability 
for,  454. 

pleadings  in  actions  for,  473. 

probable  cause  for  original  action,  advice  of  counsel,  when  9th 
tablishes,  460,  461. 

probable  cause  for  original  action,  dismissal  of  by  plaintiff  throws 
on  him  the  burden  of  proving,  461. 

probable  cause  for  original  action,  is  a  sufficient    defense  to  ac- 
tions for,  458. 

probable  cause  for  original  action,  judgment,  failure  to  recover 
does  not  establish  want  of,  460. 

probable  cause  for  original  action,  judgments    therein,  when    es- 
tablishes, 459,  460. 

probable  cause  for  original  action,  proof  of  want,  458,  459. 

probable  cause  for    original    action,  reversal  of    the    judgment 
therein  does  not  disprove,  460. 
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"Malicious  Prosecution  of  Civil  Actions,  probable  catise  for  original 

action,  what  amoiints  to,  458. 
probable  cause  for  original  action,  whether  a  question  of  law,  458. 
probable  cause,  want  of  is  necessary  to  support  an  action  for,  455. 
proper  form  of  action  to  recover  damages  for,  469. 
seizure  of  personal  property,  when  necessary  to  sustain  actions 

for,  466-469. 
special  damages  is  necessary  to  support  an  action  for,  455. 
termination  of  the  original  action  is  necess&ry  to  support  an  a4* 

tion  for,  470. 

MALPRACTICE. 
See  Physicians  and  Surgeons. 

MANDAMUS. 

MANDAMUS  Will  Issue  to  Compel  the  Granting  of  a  BuUd* 
Ing  Permit  when  the  requisite  formalities  prescribed  by  ordinance 
Lave  been  complied  with.     (Md.)    Bostock  v.  Sams,  394. 

MAPS  AND  PLATS. 

See    Dedication. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  MASTER  AND  SERVANT.— The  Liability  to  a  Servant  ceases 
■with  the  control  of  the  master  over  his  actions.  (Kan,)  Missouri  etc. 
Ky.  Co.  V.  Merrill,  287. 

2.  MASTER  AND  SERVANT— Test  of  Master's  Liability.— The 

rule  of  respondeat  superior  does  not  make  tho  master's  liability  de- 
pend upon  the  question  whether  the  injury  inflicted  by  the  servant 
was  willful  and  intentional  or  unintentional,  but  upon  the  question 
whether  tho  servant,  when  he  did  the  wron^,  acted  in  the  prosecu- 
tion of  his  master's  business,  and  within  the  scope  of  his  authority. 
(Tex.)    Lipspomb  v.  Houston  etc.  Ry.  Co.,  804, 

S.    MASTER    AND     SERVANT— Negligence,     Liability     for.- A 

master  who  neglects  his  duty  to  use  reasonable  care  to  provide  a 
safe  place  in  which  his  servant  may  work,  and  negligently  fails 
to  advise  him  of  the  danger  to  which  he  is  exposed  by  such  omission, 
is  answerable  for  injuries  suffered  from  such  negligence.  (111.)  Morris 
&  Co.  V.  Malone,  180. 

4.  MASTER  AND  SERVANT— Safe  Place  and  Appliances— Con- 
tributory Negligence, — It  being  the  <luty  of  tho  master  to  provide 
the  servant  with  a  safe  place  and  safe  appliances  to  work  with,  the 
servant  is  not  bound  to  inspect  to  see  whether  the  master's  duty 
in  this  behalf  has  been  performed,  but  may,  without  being  subjected 
to  the  consequences  of  contributory  negligence,  proceed  with  his 
work,  relying  upon  the  presumption  that  the  master's  duty  has  been 
performed  and  recover  for  an  injury  received  because  it  has  not, 
unless,  notwithstanding  the  duty  of  the  master  and  the  presumption 
of  performance,  the  servant  ought,  in  the  exercise  of  ordinary  care, 
to  discover  the  master's  default  and  avoid  the  danger  arising  from 
it.     (N.  H,)    Thompson  v.  Bartlett,  Hayward  &  Co,,  504. 
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5.  MASTEK  AND  SERVANT— Appllances-When  Master  not 
Liable  for  Defects  in.— If  material  of  apparent  good  quality  ia  fur- 
nished to  an  employs  and  accepted  and  used  by  mm  for  a  long  time 
without  objection,  the  master  is  not  answerable  for  its  breaking  and 
injuring  the  employ^,  when  there  is  nothing  to  indicate  any  defect 
known  before  the  accident.     (Pa.  St.)    Ehni  v.  National  etc.  Co.,  761. 

6.  MASTER  AND  SERVANT— Duty  of  Inspection  of  Material 
by  a  Third  Person.— An  employer  does  owe  to  his  employ^  the  duty 
of  having  an  inspection  by  a  third  person  of  a  plank  in  the  constant 
use  of  the  employ^.  It  is  hisi  duty  to  discover  and  report  any 
defect  which  may  arise  in  the  course  of  the  use  of  the  material  and 
to  exercise  reasonable  care  for  his  own  protection.  (Pa.  St.)  Ehni  v. 
National  etc,  Co.,  761. 

7.  MASTER  AND  SERVANT— Fellow-servants.— A  servant  who 
ia  injured  by  the  negligence  of  a  fellow-servant  in  the  course  of 
their  common  employment  without  any  fault  on  the  part  of  the 
master  cannot  maintain  an  action  against  him  for  such  injury.  (N. 
H.)    McLaine  v.  Head  &  Dowst  Co.,  522. 

8.  MASTER  AND  SERVANT— Fellow-servants— Dangerous  Place- 
to  Work. — If  the  supplying  of  a  work  place  is  part  of,  or  necessarily 
results  from,  the  work  being  done,  and  is  to  be  done,  by  the  servants 
themselves,  the  master  is  not  liable  for  a  coservant's  negligence  in 
the  progress  of  the  work  rendering  the  place  unsafe.  (N.  H.)  Mc- 
Laine v.  Head  &  Dowst  Co.,  522. 

9.  MASTER    AND    SERVANT— Fellow-servants'    Test.— If    one 

person  is  injured  through  the  negligence  of  another  in  the  same 
service,  the  test  as  to  whether  they  are  fellow-servants  is  not  found 
in  the  fact  that  they  are  engaged  in  a  common  employment  under 
the  same  general  control  and  paid  by  the  same  principal,  but  is 
whether  the  negligent  servant  in  the  act  or  omission  complained  of 
represents  the  master  in  the  performance  of  any  duty  owed  by  the 
master  to  the  servant  injured.  The  responsibility  of  the  master  is 
determined  by  the  nature  of  the  act  in  question,  and  not  by  the 
difference  in  the  rank  or  grade  of  service  between  particular  ser- 
vants.    (N.  H.)   McLaine  v.  Head  &  Dowst  Co.,  522. 

10.  MASTER  AND  SERVANT— Guaranty  of  Protection  by  Fel- 
low-servant.— The  promise  of  a  servant  that  he  will  exercise  care  in 
the  work  intrusted  to  him  to  avoid  injury  to  a  fellow-servant  is  not 
the  promise  of  the  master,  and  he  is  not  liable  therefor  unless  it  is 
expressly  authorized  by  him.  (N,  H.)  McLaine  v.  Head  &  Dowst 
Co.,  522; 

11.  MASTER  AND  SERVANT.— Negligence  of  a  Foreman  in  fail- 
ing to  notify  a  servant  working  in  a  ditch  of  the  dumping  of  a  load 
of  earth  into  the  ditch  is  not  a  breach  of  the  duty  of  the  master 
to  provide  a  safe  place  for  the  servant  to  do  the  work  delegated  to 
bim.     (N.  H.)    McLaine  v.  Head  &  Dowst  Co.,  522. 

12.  MASTER  AND  SERVANT— Dangerous  Employment— Obey- 
ing Order  of  Superior. — If  a  servant  is  directed  to  perform  an  act 
undoubtedly  dangerous,  but  with  the  dangers  of  which  he  could 
have  informed  himself  by  the  exercise  of  ordinary  care,  the  fact 
that  he  is  injured  while  acting  under  the  direct  order  of  his  superior 
does  not  give  him  a  right  of  action.  (N.  H.)  O'Hare  v.  Cocheco  Mfg» 
Co.,  499. 

13.  MASTER  AND  SERVANT— Act  of  Vice-principal.- If  ordi- 
nary care  requires  that  a  warning  of  dangers  arising  from  the  work 
should,  from  time  to  time,  be  given  by  a  master  to  his  servants  a» 
the  work  progresses,  he  must  provide  for  such  a  warning,  and  if  hft 
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intmsts  this  duty  to  a  competent  person  he  is  not  liable  for  the  neg:- 

iigence  of  such  person.     (N.  H.)  McLaine  v.  Head  &  Dowst  Co.,  522. 

14.     MASTER  AND  SEBVANT— Negligent  Act  of  Superintendent, 

If  a  superintendent  of  employes,  while  exercising  an  act  of  super- 
intendence, playfully  tickles,  punches,  or  pushes  an  employ^,  thus 
causing  him  to  injure  himself,  such  negligent  act  is  not  an  act  of 
Buperintendence  nor  one  for  which  the  master  is  liable.  (Ala.)  West- 
em  Ey.  etc.  V.  Milligan,  31. 

15, 16.  MASTER  AND  SERVANT— Promise  of  Protection  by  Fore- 
man.— A  promise  by  a  foreman  to  a  servant  working  under  him  to 
protect  him  from  the  danger  of  the  employment,  is  not  binding  upon 
the  master,  unless  authorized  by  him.  (N.  H.)  McLaine  v.  Head  &s 
Dowst  Co.,  522. 

17.  MASTER  AND  SERVANT.— Obligation  of  the  Servant  to  Ex- 
ercise Care  is  not  satisfied  by  an  unexplained  absence  of  action  and 
thought  in  a  situation  of  known  danger.  (N.  H.)  O'Hare  v.  Cocheco 
Mfg.  Co.,  499. 

18.  NEGLIGENCE,  Contributory,  Where  an  Employe  has  not  As- 
sumed the  Risk. — Though  by  a  statute  an  employe  cannot  be  regarded 
as  having  asmimed  the  risk  of  an  appliance  forbidden  thereby,  yet 
he  may  be  guilty  of  such  contributory  negligence  in  its  use  as  pre- 
cludes his  recovery  for  injuries  received  therefrom.  (Vt.)  Eal- 
jatrick  v.  Grand  Trunk  Ry.  Co.,  887. 

19.  NEGLIGENCE— Master  and  Servant.— If  a  servant  does  not 
exercise  due  care  in  executing  the  instruction  or  rendering  the  ser- 
vice, he  is  guilt}'  of  negligence  for  which  his  master  is  answerable. 
(Tex.)    Lipscomb  v.  Hou.^ton  etc.  Ry.  Co.,  804.  » 

20.  NEGLIGENCE.— The  Choosing  of  a  Dangerous  Method  of  Per- 
forming Work  when  other  and  safer  methods  are  open  to  him  does 
not  expose  the  plaintiff  to  a  charge  of  contributory  negligence,  un- 
less it  appears  that  he  knew,  or  that  a  man  of  prudence  would  have 
known,   that   other   and   safer   methods   were   so   open,   and   that   the 

method  has  was  choosing  was  dangerous.     (Vt.)    Kilpatrick  v.  Grand 

Trunk  Ry.  Co.,  887. 

21.  MASTER  AND  SERVANT— Risk  Assumed.— If  danger  to  a 
servant  arises,  not  from  the  work  place  itself,  but  from  the  use  of 
it  for  the  work,  and  no  special  skill  or  experience  beyond  that  in- 
volved in  doing  the  work  is  required  to  maintain  the  safety  of  the 
place,  the  maintenance  of  such  safety  is  the  duty  of  the  servant,  be- 
cause it  is  part  of  the  work.  (N.  H.)  McLaine  v.  Head  &  Dowst 
Co.,  522. 

22.  MASTER  AND  SERVANT— Risks  of  the  Breaking  of  Appli* 
ances.— It  is  not  negligence  on  the  part  of  a  master  if  an  appliance 
or  machine  breaks,  whether  from  external,  original  fault  not  ap- 
parent when  it  was  first  used,  or  from  an  external  apparent  one- 
produced  by  time  and  use,  but  not  brought  to  the  master's  knowl- 
edge. This  is  one  of  the  ordinary  risks  of  the  employment  which' 
the  servant  takes  upon  himself.  (Pa.  St.)  Ehni  v.  National  etc.  Co.^ 
761. 

23.  MASTER  AND  SERVANT— Negligence— Risks  Assumed  by^ 
Servant. — A  master  is  under  no  obligation  to  give  warning  of  dan- 
gers incident  to  the  service  of  which  the  servant  knows  or  ought  to 
know,  and  the  servant  assumes  the  risk  of  injury  from  dangers  in- 
cident to  the  service  which  are  obvious,  or  of  which  he  knows,  or 
which  ordinary  care  would  disclose  to  him.  (N.  H.)  O'Hare  v.  Cock- 
eco  Mfg.  Co.,  499. 
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24.  "MASTER  AND  SEBVANT— Negligence— Warning  of  Danger. 
If  a  servant  is  chargeable  with  knowledge  which  he  could  have  ac- 
quired with  ordinary  care,  and  such  eare  would  have  disclosed  to 
him  the  danger  of  which  he  complains  he  was  not  warned,  failure 
to  warn  him  thereof  is  not  ground  of  action  against  his  master.  (N. 
H.)    O'Hare  v.  Cocheco  Mfg.  Co.,  499. 

25.  MASTER  AND  SEBVANT— Warning  of  Danger— Act  of 
Tellow-servant.— A  master  is  not  liable  for  the  negligence  of  a  ser- 
vant in  failing  to  notify  a  eoemployS  of  the  approach  of  a  transi- 
tory peril  which,  as  the  work  progresses,  will  render  the  environ- 
ment unsafe  for  a  brief  period,  but  which  may  easily  be  avoided  if 
■due  warning  is  given.     (N.  H.)  McLaine  v.  Head  &  Dowst  Co.,  522, 

See  Constitutional  Law,  1,  la,  2;  Bailroads,  11. 
Note. 

Jklaster  and  Servant,  contagious  disease,  maker's  liability  for  expos- 
ing servant  to,  845. 

MINES  AND  MINEBALS. 

1.  MINING  CLAIMS.— Mere  Proof  that  Lodes  Exist  within  cer- 
tain territory,  or  within  the  boundaries  of  a  placer  mining  location, 

■cannot  authorize  persons  to  enter  within  such  location  after  an  appli- 
cation for  its  patent  to  prospect  for  and  develop  a  lode  claim.  Be- 
fore it  can  be  said  that  a  lode  claim  is  known  to  exist,  there  must 
be  actual  knowledge  as  distinguished  from  supposition  or  surmise. 
(Colo.)    Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,.  89. 

2.  MINING  CLAIMS— Bight  to  Enter  on  Placer  to  Prospect  for 
Lode  Claims. — One  may  not  go  upon  a  prior  valid  placer  location  pros- 
pecting for  unknown  lodes  and  get  title  to  lode  claims  thereafter  dis- 
covered within  the  placer  boundaries,  unless  the  placer  owner  aban- 
dons his  claim,  waives  the  trespass^  or  is  by  his  conduct  estopped  to 
complain  of  it.     (Colo.)    Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  89. 

3.  MINING  CLAIMS — Bes  Judicata.— The  rejection  of  an  appli- 
cation for  a  patent  to  a  placer  mining  claim  not  founded  on  a  deci- 
sion that  the  ground  is  not  placer,  but  merely  for  the  reason  that 
there  is  not  such  a  showing  by  the  applicant  as  entitles  him  to  a 
patent,  is  not  conclusive  in  a  subsequent  controversy  between  hira 
and  the  person  claiming  the  same  ground  as  part  of  a  lode  claim 
that  it  is  not  placer  ground.  (Colo.)  Clipper  Min.  Co.  v.  Eli  Min. 
etc.  Co.,  89. 

See  Trover  and  Conversion. 

MOBTGAGES. 

1.  MOBTGAGEE  in  Possession.— A  mortgagee  who  purchases  and 
•entere  into  possession  under  a  void  foreclosure,  the  mortgagor  ac- 
quiescing therein,  is  a  "mortgage  in  possession."  (Kan.)  Kelso  v. 
Norton,  308. 

2.  EJECTMENT  Against  a  Mortgagee  in  possession  cannot  be 
maintained,  tiie  mortt^age  debt  remaining  unpaid,  whether  or  not 
•the  right    of    foreclosure  is    barred  by  the    statute    of    limitations. 

(Kan.)    Kelso  v.  Norton,  308. 

3.  MOBTGAGES— Priorities.— If  a  new  mortgage  is  substituted  in 
ignorance  of  an  intervening  lien  without  intent  to  affect  the  security, 
the  mortgage  released  through  mistake  may  be  restored  in  equity 
and  given  its  original  priority  as  a  lien.  (N.  11.)  Laconia  Sav.  Bank 
-v.  Vittum,  561. 
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4.    MOETQAGES  —  Discharge  —  New    Mortgage— Priority.— If    a 

creditor  holding  a  first  mortgage  belonging  to  his  debtor  as  collateral 
security  for  his  debt,  allows  it  to  be  canceled  and  surrendered,  and 
takes  a  new  mortgage  upon  the  same  premises  in  his  own  name  to 
secure  his  debt,  in  ignorance  of  a  second  recorded  mortgage  thereon, 
and  without  intention  to  postpone  his  mortgage  or  affect  his  security, 
his  mortgage  is  a  superior  lien  to  that  of  the  second  mortgagee.  (N. 
H.)    Laconia  Sav.  Bank  v.  Vittum,  561. 

See  Husband  and  Wife,  4. 

MOTIONS. 

See  Judgments,  14. 

MUNICIPAL  CORPOEATIONS. 

1.  MUNICIPAL  COEPORATIONS— Power  to  Impose  Limita- 
tions.— The  power  to  create  a  municipal  corporation  implies  power 
to  create  it  with  such  limitations  as  the  legislature  may  see  tit  to 
impose,  and  to  impose  such  limitations  at  any  stage  of  its'  exigence. 
(Neb.)  Redell  v.  Moores,  431. 

2.  STATUTORY  POWER  may  be  Conferred  upon  the  governor 
to  appoint  members  of  the  board  of  fire  and  police  commissioners 
•of  cities  of  the  metropolitan  class.     (Neb.)  Redell  v.  Moores,  431. 

3.  MUNICIPAL  CORPORATIONS— City  Oflftcers— Quo  Warranto. 

A  citizen  and  taxpayer  residing  in  a  city,  who  contributes  to  the 
Support  of  its  water  supply  system,  is  interested  in  the  appointment 
of  trustees  therefor,  so  as  to  be  entitled  to  maintain  quo  warranto 
proceedings  to  test  the  validity  of  their  appointment,  under  a  stat- 
ute conferring  such  right  upon  any  citizen  having  an  "interest" 
tipon  the  refusal  of  the  county  attorney  to  act.  (Iowa)  State  v. 
Barker,  222. 

4.  CONSTITUTIONAL  LAW— Municipal  ControL-A  statute  au- 
thorizing a  district  court  to  appoint  trustees  for  city  waterworks  ia 
■cities  of  the  first  class  is  unconstitutional,  as  taking  from  the  city 
the  right  of  local  self-government,  and  as  devesting  the  city  of  the 
management  and  control  of  its  property.  (Iowa)  State  v.  Barker, 
222. 

5.  MUNICIPAL  CORPORATIONS— City  Oflftcers— Quo  Warranto. 
The  superintendent  of  a  city  waterworks  system  has  such  interest 
in  the  validity  of  a  statute  providing  for  the  appointment  of  trustees 
and  a  new  superintendent  for  such  system,  as  to  entitle  him  to 
maintain  a  quo  warranto  proceeding  to  test  the  validity  of  such  stat- 
ute.    (Iowa)  State  v.  Barker,  222. 

6.  CONSTITUTIONAL  LAW— Street  Improvement.— A  provi- 
sion in  a  city  charter  for  the  assessment  against  property  owners 
of  the  costs  of  street  imp'-ovements  to  be  measured  by  the  "special 
benefits  accruing  by  reason  of  said  paving  or  improving,  and  in 
no  case  to  exceed  four  dollars  per  front  foot,"  does  not  violate 
a  constitutional  provision  that  "no  municipality  shall  make  any 
assessment  for  the  costs  of  street  paving  in  excess  of  the  increased 
value  of  such  property  by  reason  of  the  special  benefits  derived 
from  such  improvements."  (Ala.)  Inge  v.  Board  of  Public  Works, 
20. 

7.  MUNICIPAL  CONTRACTS.— A  provision  in  a  city  charter  that 
certain  contracts  shall  be  let  to  the  lowest  responsible  bidder,  is 
mandatory,  and  a  compliance  with  its  provisions  is  essential  to  the 

Am.  St.  Rep.,  Vol.  93—66 


1042  Index. 

validity  of  such  contracts.  (Ala.)  Inge  v.  Board  of  Public  Works, 
20. 

8.  MUNICIFAIi  CONTItACTS.— Additional  Stipulations  contained 
in  a  nuiiucipal  contract  awarded  to  one  who  ia  not  the  lowest  respon- 
sible bidder,  and  which  were  not  embraced  in  the  published  notice  for 
bidding,  though  of  advantage  to  the  city,  if  they  constitute  a  mate- 
lial  cuarge,  and  therefore  a  departure  from  the  basis  of  bidding  and 
become  an  element  of  consideration  in  determining  who  is  the  lowest 
and  best  bidder,  will  invalidate  the  contract  entered  into.  (Ala.) 
Inge  V.  Board  of  Public  Works,  20. 

9.  MUNICIPAL     CONTBACTS— Alien     or     Convict     Labor.— A 

stipulation  in  a  municipal  paving  contract  against  the  employ- 
ment by  the  contractor  of  alien  or  convict  labor  renders  the  con- 
tract void,  as  tending  to  increase  the  cost  of  the  work,  and  as 
being  against  the  interests  of  the  taxpayer  and  abutting  property 
owner.     (Ala.)  Inge  v.  Board  of  Public  Works,  20. 

10.  MUNICIPAL  CONTSACTS— Assumption  of  Besponsibility  by 
Contractor. — A  municipal  paving  contract  under  which  the  con- 
tractor assumes  "all  risk  of  damages  to  property,  along  or  near 
the  line  of  work,"  is  void  as  tending  to  increase  the  amount 
bid  for  the  contract  and  the  burden  to  be  borne  by  the  taxpayer 
and  abutting  owners.     (Ala.)  Inge  v.  Board  of  Public  Works,  20. 

11.  MUNICIPAL  CONTRACTS— Fraud— Lowest  Bidder.— In  the 
absence  of  fraud  or  gross  abuse,  courts  will  not  interfere  with  the 
exercise  of  discretion  by  administration  boards  or  officers  in  their 
determination  of  who  is  the  lowest  responsible  bidder  for  a  munici- 
pal contract.     (Ala.)  Inge  v.  Board  of  Public  Works,  20. 

12.  MUNICIPAL  CONTBACTS- Lowest  Bidder— Presumption.— 
When  the  action  of  a  board  in  letting  a  municipal  contract  is  di- 
rectly assailed  on  the  ground  that  it  was  not  let  to  the  lowest 
responsible  bidder,  it  cannot  be  presumed  from  the  mere  acceptance 
of  a  bid  by  such  board  that  the  latter,  in  the  exercise  of  its  judi- 
cial discretion,  after  due  consideration  of  all  bids,  determined  such 
one  as  being  the  lowest  responsible  bid.  (Ala.)  Inge  v.  Board  of 
Public  Works,  20. 

13.  MUNICIPAL  CONTRACTS— Lowest  Responsible  Bidder.— 
The  determination  of  who  is  the  lowest  responsible  bidder  for  a 
municipal  contract  rests,  not  in  the  exercise  of  an  arbitrary  un- 
limited discretion  of  the  officer  or  board  awarding  the  contract, 
but  upon  the  exercise  of  a  bona  fide  judgment,  based  upon  facta 
tending  reasonably  to  support  such  determination.  (Ala.)  Inge  v» 
Board  of  Public  Works,  20. 

14.  MUNICIPAL  PAVING  CONTRACTS  are  not  rendered  in- 
valid by  the  fact  that  the  authority  granted  by  the  legislature  for 
street  paving  involves  a  considerable  outlay,^  and  that  in  the  event 
of  a  failure  to  collect  the  assessments  against  abutting  property 
it  would  have  to  be  met  out  of  the  general  revenues  of  the  city» 
(Ala.)  Inge  v.  Board  of  Public  Works,  20. 

15.  MUNICIPAL  CONTRACTS— Street  Improvements— Presump- 
tion.— If  no  work  has  been  done  under  a  municipal  contract,  and 
it  does  not  appear  what  will  be  the  amount  of  the  assessment  for 
0uch  work  when  made,  it  will  nof  be  presumed  that  the  assessment 
when  made  will  exceed  the  amount  of  the  constitutional  limitation. 
(Ala.)  Inge  v.  Board  of  Public  Works,  20. 

16.  MUNICIPAL  CORPORATIONS— Authority  of  the  Leglsla-^ 
ture  Over  the  Contracts  of.— The  authority  of  the  legislature  over 
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a  municipal  corporation  is  not  so  absolute  and  arbitrary  that  it  may- 
direct   the   terms   upon   which    it    may    contract,   and    may   prescribe 
what   stipulations  and   conditions   its   contracts   must   contain,  where 
such  contracts  relate  to  matters  purely  of  local  improvement.     (Ohio) 
Cleveland  v.  Clement  Bros.  etc.  Co.,  670. 

17.  BICYCLES— Ordinance  Regulating  Use  of.— A  city  having 
power  to  provide  for  the  safety  of  its  inhabitants  has  authority  to 
pass  an  ordinance  requiring  bicycles  used  on  its  streets  after  dark 
to  carry  lights.     (Iowa)  Des  Moines  v.  Keller,  268. 

18.  BICYCLES— Ordinance  Regulating  Use  of.— An  ordinance  en- 
titled "an  ordinance  to  regulate  bicycles"  has  a  title  sufficient  to 
cover  a  provision  requiring  the  use  of  a  light  on  a  bicycle  used  on- 
the  streets  of  a  city  after  dark.     (Iowa)  Des  Moines  v.  Keller,  268. 

19.  BICYCLES— Regulation  of  Use  of.— The  use  of  the  bicycle  on- 
a  public  street  or  highway  is  subject  to  all  just  and  reasonable  re- 
quirements for  the  safety  and   convenience  of  other  users  of  8uch> 
streets  and  highways.     (Iowa)  Des  Moines  v.  Keller,  268. 

20.  CONSTITUTIONAL  LAW— Ordinance  Regulating  Use  of  Bi- 
cycles.— A  city  ordinance  requiring  all  bicycles  used  on  the  city 
streets  after  dark  to  carry  a  light  is  not  unconstitutional  as  apply- 
ing only  to  bicycles,  and  not  to  other  silently  running  vehicles,  not- 
as  abridging  any  of  the  privileges  or  immunities  of  the  citizen- 
(,lowa)  Des  Moines  v.  Keller,  268. 

21.  MUNICIPAL  CORPORATIONS— Buildings,  Ordinances  Un- 
dertaking to  Determine  Character  of.— A  municipal  ordinance  au- 
thorizing the  withholding  of  a  permit  for  the  erection  of  a  build- 
ing if  it  does  not  conform  in  general  character  to  the  buildings 
previously  erected  in  the  same  locality,  and  will  tend  to  materially 
diminish  the  value  of  the  surrounding  improved  or  unimproved  prop- 
erty, is  not  justified  by  a  grant  to  the  municipality  of  tiie  power 
to  regulate  buildings  and  pass  ordinances  for  the  preservation  of 
order  and  securing  property  and  persons  from  danger,  violence,, 
and  destruction,  and  maintaining  the  peace,  good  government,  health, 
and  welfare  of  the  city.     (Md.)  Bostock  v.  Sams,  394. 

22.  MUNICIPAL  ORDINANCES  Limiting  Speed  of  Trains— In- 
terference with  Trade. — The  mere  fact  that  an  ordinance  may  oper- 
ate to  restrain  trade  or  retard  transportation  will  not  justify  the 
court  in  holding  invalid  an  ordinance  regulating  the  speed  of  trains, 
when  the  speed  is  not  below  the  limit  prescribed  by  the  legislature, 
and  when  it  does  not  clearly  appear  that  the  ordinance  is  unrea- 
sonable and  unnecessary  for  the  safety  of  the  poiblic,  and  for  the 
protection  of  life  and  property.  (111.)  Chicago  etc.  E.  R.  Co.  v.  Car- 
linville,  190. 

23.  MUNICIPAL  ORDINANCES  Regulating  the  Speed  of  Trains 
—Power  of  the  Courts  to  Question  as  Unreasonable.— A  statute 
giving  municipal  corporations  the  right  to  regulate  the  speed  of 
trains  within  their  limits,  but  providing  that  no  passenger  train 
shall  be  limited  to  less  than  ten,  nor  any  freight  train  to  less  than 
six,  miles  per  hour,  does  not  preclude  the  courts  from  declaring 
that  an  ordinance  limiting  trains  to  the  speed  designated  in  the 
statute  is  invalid,  if  it  clearly  appears  to  be  an  unreasonable  ex- 
ercise of  the  power  given  to  the  municipality.  (111.)  Chicago  etc. 
R.  R.  Co.  V.  Carlinville,  190. 

24.  CONSTITUTIONAL  LAW  —  Municipal  Limitations  upon 
Speed  of  Railway  Trains. — A  municipal  ordinance  limiting  the  speed 
of  passenger  trains  within  a  city  to  ten  miles  per  hour  is  not  in- 
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Talid  as  imposing  an  unreasonable  restraint  on  interstate  commerce 
«nd  the  speedy  transportation  of  the  United  States  mails.  (IlL) 
•Chicago  etc.  R.  R.  Co.  v.  Carlinville,  190. 

25.  RAILWAYS— Speed  of  Trains.— A  Municipal  Ordinance  Lim- 
iting the  Speed  of  Passenger  Trains  Within  a  City  to  Ten  Miles  Per 
Hour  will  not  be  declared  void  and  unreasonable.  (111.)  Chicago  etc. 
R.  R.  Co.  V.  Carlinville,  190. 

26.  RAILWAYS— Speed  of— Municipal  Ordinances  Regulating- 
Cities  and  villages  have  the  power  by  ordinance  to  regulate  the 
speed  of  trains  within  their  corporate  limits,  provided  the  regula- 
tion is  reasonable.  (111.)  Chicago  etc.  R.  R.  Co.  v.  City  of  Carlin- 
ville, 190. 

27.  MUNICIPAL  CORPORATIONS— Repair  of  Sidewalks— Lia- 
bility of  Lot  Owner. — The  duty  of  repairing  sidewalks  may  be  law- 
fully imposed  on  adjacent  lot  owners,  and  they  may  be  held  liable 
according  to  the  intention  of  the  legislature  for  all  the  consequences 
of  their  defaults  in  that  respect.     (Neb.)  Lincoln  v.  Janesch,  478. 

28.  MUNICIPAL  CORPORATIONS- Repair  of  Sidewalks— Snow 
and  Ice — Liability  of  Lot  Owners. — A  statute  imposing  upon  owners 
and  occupants  of  city  lots  the  duty  of  keeping  the  sidewalks  adja- 
cent to  their  premises  in  repair  and  free  from  snow  and  ice  is  con- 
stitutional and  a  legitimate  exercise  of  the  state  police  power.  (Neb.) 
Lincoln  v.  Janesch,  478. 

29.  MUNICIPAL  CORPORATIONS  —  Sidewalks  —  Liability  of 
Abutting  Owners. — A  statute  conferring  upon  city  authorities  com- 
plete jurisdiction  and  control  over  streets  and  sidewalks,  requiring 
adjacent  owners  or  occupiers  of  lots  to  build  and  repair  sidewalks  in 
compliance  with  notice  from  the  city  authorities,  and  making  such 
owners  or  occupiers  liable  for  all  damages  resulting  from  defective 
sidewalks,  does  not  impose  upon  them  an  absolute  duty  to  repair 
upon  their  own  motion,  but  only  the  duty  to  repair  after  notice 
from  the  city  authorities.     (Neb.)  Lincoln  v.  Janesch,  478. 

30.  MUNICIPAL  CORPORATIONS— Public  Streets.— A  munici- 
pal corporation  must  keep  the  streets  in  a  reasonably  safe  condition 
when  it  can  do  so.  What  is  a  reasonably  safe  condition  depends 
upon  circumstances,  and  no  city  or  town  can  be  required  to  keep 
them  absolutely  safe  under  all  circumstances.  (Md.)  Magaha  v. 
Hagerstown,  317. 

31.  MUNICIPAL  CORPORATIONS— Public  Streets— Liability 
for  Ice  or  Snow  Upon. — A  municipal  corporation,  having  power  to 
prevent,  remove,  or  abate  nuisances  or  obstructions  in  or  upon  its 
streets',  alleys,  and  drains,  is  answerable  to  a  person  injured  by  fall- 
ing upon  such  ice  while  crossing  the  street  at  night  if,  though  no- 
tified, it  permits  ice  to  remain  for  a  space  of  four  or  five  feet  in 
width  and  sixty  feet  in  length  in  a  driveway  on  a  public  street  for 
a  month  or  more.     (Md.)  Magaha  v.  Hagerstown,  317. 

32.  MUNICIPAL  CORPORATIONS— Ice  on  the  Public  Streets- 
Distinction  Between  Rough  and  Smooth. — A  recovery  may  be  had 
against  a  municipal  corporation  by  one  injured  by  falling  upon  ice 
in  a  public  street,  when  such  ice  is  smooth,  as  well  as  when  it  is 
in  ridges  or  mounds.     (Md.)  Magaha  v.  Hagerstown,  317. 

33.  MUNICIPAL  CORPORATIONS— Ice  or  Snow  on  the  Public 
Streets — When  not  Answerable  for. — A  municipal  corporation  is  not 
under  obligation  to  keep  its  streets  at  all  times  in  such  condition 
that  foot-passengers  may  be  able  to  cross  with  a  reasonable  degree 
or  safety,  if  there  may  be  times  when  this  is  not  possible.  (Md.) 
Magaha  v.  Hagerstown,  317. 
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84.    MUNICIPAL  CORPOEATIONS— Liability  for  Ice  oh  the  Ttb- 

llc  Streets— When  a  Question  for  the  Jury.— In  an  action  to  recovet 
of  a  municipal  corporation  for  injuries  suffered  bjr  the  plaintiff 
in  slipping  or  falling  oh  the  ice  on  a  public  street,  it  is  for  tne  jurj 
to  determine  whether  the  ice  was  formed  from  water  emptied  out  of 
a  saloon,  as  claimed  by  the  plaintiff,  or  from  a  cause  over  which  the 
municipality  had  not  control,  whether  it  continued  for  such  time 
as  to  be  constructive  notice  to  the  authorities,  or  they  had  actual 
notice  of  the  condition  of  the  street,  and  a  sufficient  time  had  elapsed 
to  enable  them  to  receive  it  or  protect  the  public  from  its  dangers, 
if  that  could  reasonably  be  done,  and  other  facts  reflecting  on  the 
question  whether  the  municipality  had  exercised  reasonable  care 
und  diligence  to  keep  the  highway  safe.  (Md,)  Magaha  v.  Hageni- 
town,  317, 

35.  MUNICIPAL  CORPORATIONS— Liability  of,  for  Ice  on  the 
Public  Streets. — An  instruction  in  favor  of  the  plaintiff  in  an  action 
to  recover  of  a  municipal  corporation  for  injuries  received  by  him 
from  slipping  on  the  ice  on  a  public  street  is  properly  rejected  if 
it  does  not  leave  the  jury  to  determine  how  the  ice  was  formed — 
whether  from  water  allowed  to  be  emptied  into  the  street,  or  merely 
as  the  result  of  cold  weather  following  rain  or  snow.  (Md.)  Magaha 
V.  Hagerstown,  317. 

36.  NEGLIOENCE,  Contributory,  When  a  Question  for  the  Jury. 
If  it  is  claimed  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence in  crossing  a  street  in  the  night-time  without  the  aid  of  lan- 
terns, such  negligence  cannot  be  affirmed  by  the  court,  but  the  ques- 
tion must  be  submitted  to  the  jury.  (Md.)  Magaha  v.  Hagerstown, 
317. 

37.  PUBLIC  STREETS.— It  is  not  Negligence  per  se  for  a  Pedes- 
trian to  Cross  from  one  side  of  the  street  to  the  other  in  the  night- 
time at  any  point,  unless  he  has  notice  of  some  defect  or  could  dis- 
cover one  by  the  use  of  due  care.     (Md.)  Magaha  v.  Hagerstown,  317. 

38.  MUNICIPAL  CORPORATIONS  Using  Highly  Dangerous 
Agents  must  exercise  care  commensurate  with  the  danger  to  prevent 
injury  to  persons  and  property,  and  the  fact  that  the  agent  is  used 
and  supervised  by  the  police  does  not  excuse  negligence  in  such  use. 
(Pa.  St.)  Herron  v.  Pittsburg,  798. 

39.  NEGLIOENCE— Notice  of  Danger  and  Probable  Injury.— 
Where  a  police-call  wire  breaks,  and,  though  not  in  itself  danger- 
ous, it  is  naked  and  strung  on  poles  close  to  other  wires  carrying 
strong  and  dangerous  currents  of  electricity,  such  break  is  notice 
that  the  wire  may  become  dangerous,  and  imposes  on  the  city  the 
duty  of  examination.     (Pa.  St.)   Herron  v.  Pittsburg,  798. 

40.  PUBLIC  STREETS.— Injunction  is  a  Proper  Remedy  to  pre- 
vent the  placing  of  obstructions  in  a  street  or  other  public  way. 
(111.)  Thompson  v.  Maloney,  133. 

41.  MUNICIPAL  OORPORATIONS—Streets— Additional  Servl- 
tude.— An  electric  street  railway  is  not  per  se  either  a  public  or 
a  private  nuisance,  nor  is  it  a  new  servitude  imposed  upon  the  land 
for  which  the  owners  of  the  fee  are  entitled  to  compensation  or 
to  an  injunction  to  restrain  its  construction.  (Ala.)  Baker  v.  Selma 
etc.  Ry.  Co.,  42. 

42.  MUNICIPAL  ORDINANCE— When  not  Validated.— A  new 
charter  continuing  in  force,  until  repealed,  all  existing  municipal 
ordinances  does  not  validate  ordinances  which  tne  municipaUty  had 
not  the  power  to  enact.     (Md.)  Bostock  r.  Sams,  394. 
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43.  MumCJIPAXt  OOBPOBATIOKS— Ordinaneas— Whm  Oumol 
%e  Declared  Void  Becanse  Unreuonable.— Where  an  ordinance  is 
}>a8Bed  in  pursuance  of  the  power  expressly  conferred  by  the  legisla* 
ture,  and  the  details  of  such  municipal  legislation  are  prescribed  hj 
the  legislature,  the  ordinance  cannot  be  held  invalid  by  the  courts  nm 
being  unreasonable,  but  when  the  details  of  such  legislation  arc 
not  prescribed,  an  ordinance  passed  in  pursuance  of  such  power  must 
be  a  reasonable  exercise  of  the  authority,  or  it  will  be  pronounced 
invalid.     (111.)  Chicago  etc.  R.  E.  Co.  v.  City  of  Carlinville,  190. 

41.  MUNICIPAIi  COBPOSATIONS— Presumption  in  Fayor  of 
Ordinances  of. — The  presumption  is  in  favor  of  the  validity  and  rea- 
sonableness of  an  ordinance,  and  it  is  therefore  incumbent  on  one 
who  claims  it  to  be  invalid  to  show  wherein  its  unreasonableness 
consists.  It  should  be  manifest  that  the  discretion  imposed  in  the 
municipal  authorities  has  been  abused  by  exercising  the  power  in 
an  arbitrary  manner.  (111.)  Chicago  etc.  B.  B.  Co.  v.  City  of  Carlin- 
ville, 190. 

45.  MUNICIFAIi  OBDINANCES— When  VaUd  in  Part  Thongh 
Void  in  Part. — A  municipal  ordinance  containing  a  provision  whicli 
is  invalid  because  of  want  Of  power  to  enact  it,  may  be  enforced 
as  to  its  other  provisions  which  can  be  given  full  effect  without 
granting  effect  to  the  invalid  parts.     (Md.)   Bostock  v.   Sams,  394. 

46.  MUNICIPAL  COBPOBATIONS— Injunction  at  Instance  of 
Taxpayers. — Municipal  authorities  may  be  enjoined  at  the  suit  of 
a  taxpayer  from  issuing  illegal  warrants  or  scrip,  misappropriating 
public  funds,  creating  improper  debts,  or  abusing  corporate  pow- 
ers.    (Ala.)  Inge  ▼.  Board  of  Public  Works,  20. 

47.  MUNIOIPAIj  COBPOBATIONS— EstoppeL— The  doctrine  of 
estoppel  in  pais  cannot  ordinarily  be  invoked  to  defeat  a  munici- 
pality in  the  prosecution  of  its  public  affairs  because  of  an  error  or 
mistake  of  one  of  its  agents  or  officers  which  has  been  relied  upon  by 
a  third  person  to  his  detriment.  Such  doctrine  can  be  appealed  to 
effectively,  as  against  a  municipality,  only  when  it  is  acting  in  its 
private,  as  contradistinguished  from  its  public  or  governmental  capac- 
ity.    (Neb.)  Philadelphia  Mortgage  etc.  Co.  ▼.  City  of  Omaha,  442. 

Note. 

Municipal  Corporations,  contagious  disease,  liability  for  acts  of  of- 
ficers in  exposing  persons  to,  848,  849. 

See  Building  Begulations;  Dedication. 

MUBDEB. 

See  Homicide. 

NEOLIGENCE. 

1.  NEOXJOENCE  is  the  Absence  of  Care  Under  the  Circum- 
stances. The  more  imminent  the  danger  the  greater  the  care  should 
be  exercised  in  its  presence.  (Pa.  St.)  Kinter  v.  Pennsylvania  K.  B. 
Co.,  795. 

2.  NEGLIGENCE— Damages  for.— To  recover  for  negligence  the 
damages  must  be  the  natural  and  proximate  result  of  the  negligence 
complained  of,  and  not  a  remote  and  conjectural  one.  (Neb.)  Fiala 
▼.  Ainsworth,  420. 

8.  NEGLIGENCE— Control  of  Offending  Object.— When  one  is  to 
be  charged  because  of  the  ownership  or  construction  of  an  object 


Ini>kx.  1047 

wHieli  eaaSM  damage  by  some  defect,  eommonly  the  liability  it  held  t« 
«nd  when  the  control  of  the  object  is  changed.  (Kan.)  Miasoari  tie. 
Hy.  Co.  T.  Merrill,  287. 

4.  NEOLIGENCE  must  b«  Prored  either  by  testimony  direetl/; 
Mtablishing  the  fact,  or  by  proof  of  facts  from  which  such  negli-' 
fence  reasonably  follows  and  must  be  presumed.  (N.  H.)  Hughes 
T.  Boston  etc.  B.  B.  518. 

6.  PEACnCE— Negligence,  Contributory,  Mode  of  Presenting.— 
Where  the  defendant  claims  that  the  plaintiff  was  guilty  of  con* 
tributory  negligence,  the  court  should  be  asked  to  rule  or  instruct 
specifically  upon  that  subject.  The  question  is  not  presented  by  a 
general  instruction  to  the  effect  that  the  plaintiff  has  offered  no 
evidence  sufficient  to  entitle  him  to  rcover.  (Md.)  Magaha  r. 
Hagerstown,  317. 

6.  NEOLIOENCE,  Contributory,  What  Is  not.— The  law  requires 
of  every  person  the  prudence  of  a  prudent  man,  but  a  prudent  man 
may  be  guilty  of  inattention  or  failure  to  think  of  a  probable  danger 
to  which  he  is  exposed.  Circumstances  may  excuse  whenever  the 
jury  may  reasonably  say  that  a  man  placed  as  he  was  might  be  guilty 
of  forgetfulness  or  inattention  without  losinp  the  right  to  be  called 
a  prudent  man.     (Vt.)  Kilpatrick  v.  Grand  Trunk  By.  Co.,  887. 

7.  NEOLIOENCE— Contributory— When  a  Question  for  the  Jury. 
Whether  a  father  who,  seeing  on  the  sidewalk  a  wire,  avoids  step- 
ping on  it,  apprehending  that  it  may  be  dangerous,  should  have  re- 
turned to  his  house  close  by  and  warned  his  son,  is  a  question  for 
the  jury  in  an  action  brought  by  the  father  and  son  to  recover  be- 
cause of  injuries  received  by  the  latter  by  coming  in  contact  with 
such  wire,  and  cannot  be  declared  to  be  contributory  negligence  by 
the  court  as  a  matter  of  law.     (Pa.  St.)  Herron  v.  Pittsburg,  798. 

See  Death;  Bailroads. 

Note. 

Negligence,  In  exposing  persons  to  contagious  and  infections  diseases^ 
841-852. 

NEGOTIABLE  INSTBX7MENTS. 

See  Bills  and  Notes. 
Note. 

Newspapers,  contracts  between  proprietors  of  not  to  compete  for  pub- 
lie  printing,  909. 
contracts  between  proprietors  of  to  pay  commissions  on  publie 

advertising,  909. 
contracts   for   political   support   of   are  void   as   against   public 

policy,  905. 
contracts  for  sale  of  which  include  agreements  of  editors  not  to 

engage  in  carrying  on  other  publications,  909,  910. 
contracts  of,  to  insert  matter  of  advertisement  in  the  editorial 

columns,  907. 
contracts  with  news  agencies,  when  against  public  policy,  909, 

911. 
libel  contracts  to  indemnify  for  publishing,  908. 
libel  upon  by  charging  the  selling  of  influence  of  to  corporations, 

907, 
moral  duties  of,  907. 
Sunday  papers,  contracts  for  advertising  in,  911,  912. 
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NEW  TBIAL. 

THE  QRANTINa  OF  A  NEW  TRIAL  Wipes  Out  the  Previous 
Adjudication,  and  the  case  must  proceed  de  novo,  and,  on  the  second 
trial,  the  court  or  jury  may  award  damages  in  excess  of  those  allowed 
on  the  first.     (Vt.)  Kilpatrick  v.  Grand  Trunk  By.  Co.,  887. 

NXnSANCES. 
See  Explosives. 

OATHS. 

See  Courts,  2. 

OFFICE. 
See  Injunctions,  4. 

OFFIOEES. 

See  Injunctions,  4;  Municipal  Corporations. 

OUSTEB. 

OTISTEB  is  a  Question  of  Fact  to  be  determined  from  the  evi< 
denee.     (Neb.)  Beall  v.  McMenemy,  427. 

PARENT  AND  CHILD. 
PARENT  AND  CHILD.— A  Father,  if  of  Sufllclent  Ability,  is 
bound  to  maintain  his  infant  children.     (Va.)  National  Valley  Bank 
V.  Hancock,  933. 

See  Adoption. 

PARTITION. 

1.  PAETITION.— One  Out  of  Possession  cannot  maintain  parti- 
tion against  his  cotenants  in  possession,  if  the  petition  contains  no 
demand  for  possession.     (Kan.)  Denton  v.  Fyfe,  272. 

2.  PARTITION— Description  in  Decree  of.— For  the  purpose  of 
sustaining  a  decree  in  probate  partitioning  real  property,  it  is  proper 
to  look  to  the  inventory  and  the  report  of  the  commissioners.  If,, 
from  all  these  documents,  it  appears  that  the  property  is  two  lots 
in  a  designated  town,  which  were  owned  by  T.  and  his  wife  as  com- 
munity property,  the  description  is  sufficient  if  other  evidence  shows 
what  lots  were  so  owned.     (Tex.)  Taffinder  v.  Merrell,  814. 

3.  PARTITION- Parties.— In  an  Action  to  Partition  a  Portion 
of  a  joint  estate  and  adjust  the  liens  thereon,  brought  by  a  grantee 
of  one  of  the  co-owners,  the  defendants  may,  by  a  cross-demand  for 
affirmative  relief,  have  drawn  into  the  controversy  all  the  joint  estate 
and  all  parties  in  interest  therein,  and  have  the  entire  matter  ad* 
justed  in  one  litigation.     (Kan.)  Hazen  v.  Webb,  276. 

4.  PARTITION— Sale  of  Part  of  Property.— In  an  action  to  par*' 
tition  lots  encumbered  by  specific,  overlapping  liens,  it  is  proper  to 
order  a  sale  of  the  property  in  satisfaction  of  the  liens  established^ 


Indbx.  1049^ 

m  accordance  with  the  prfority  of  the  lienir  thereon,  and  a  partH 
tion  of  the  remainder,  wb«n  in  no  other  way  can  the  interpsts  of  the 
lienors  and  joint  owners  be  protected.     (Kan.)  Hazen  v.  Webb,  276» 

Xote. 

Partition,  jnry  trial  in  suits  for,  275. 

person  not  in  possession  cannot  maintain  suit  for,  275. 

PAETY-WALLS. 

1.  PAETY-WALL— Eight  to  Increase  Height  Of.-Where  there 
is  an  implied  errant  of  an  easement  of  a  party-wall,  there  is  included 
the  right  to  increase  the  height  of  the  wall  and  make  such  other 
changes  as  the  owner  of  the  dominant  tenement  may  find  to  liiff 
advantage.     (Pa.  St.)  Bright  v.  Allan,  769. 

2.  ESTOPPEL.— If  the  Truth  is  Known  tK>  Both  Parties,  or  if 

they  have  equal  means  of  knowledge,  neither  can  be  estopped. 
Hence  if  the  conveyance  under  which  one  claims  title  shows  that  a 
party-wall  is  on  the  land  of  the  adjacent  proprietor,  the  former  can- 
not acquire  any  right  by  estoppel  to  maintain  an  addition  or  exten- 
sion in  height  of  such  wall,  on  the  ground  of  the  failure  to  make 
any  protwrt;  during  its  construction.     (Pa.  St.)  Bright  v.  Allan,  769. 

S.    ESTOPPEL  to  Object  to  the  Building  up  and  Heightening  of 

a  Wall. — Where  a  building  extends  wholly  on  one's  own  premises,, 
and  another  has  no  right  to  use  it  as  a  party-wall  or  otherwise,  the 
former  is  not  estopped  from  complaining  that  the  latter  has  in- 
creased its  height,  nor  from  enjoining  the  maintenance  of  such  in- 
crease, by  the  fact  that  he  failed  to  object  while  the  adding  of  the 
wall  was  in  progress,  if  there  is  no  evidence  to  show  that  he  had 
knowledge  of  the  work,  except  testimony  that  he  might  have  dis- 
covered it  by  going  upon  the  roof  of  the  house  and  looking  down. 
(Pa.  St.)  Bright  v.  Allan,  769. 

4.  MANDATOEY  INJUNCTION  Should  Issue  Against  the  Main- 
tenance of  an  extension  or  addition  to  the  height  of  a  wall  con- 
structed by  the  defendant  on  the  wall  existing  on  the  lands  of  the 
complainant.     (Pa.  St.)  Bright  v.  Allan,  769. 

PASSENOESS. 

See  Carriers. 

PEBJTJBY. 

PEBJUEY— Defense  That  Person  Administering  Oath  on  the 
Trial  was  not  Authorized  to  do  so.— If,  during  the  progress  of  a  trial 
before  a  court  of  competent  jurisdiction,  an  oath  is  administered  by 
a  person  then  acting  as  a  deputy  clerk,  it  is  not  material  that  he  is 
neither  an  officer  de  jure  nor  de  facto,  if  his  act  takes  place  in  the 
presence  of  the  court,  and  apparently  by  its  sanction.  (Ohio)  State 
V.  Townley,  636. 

PEEPETUITIES. 

PEEPETUITIES.— A  Will  of  personal  and  real  property,  work* 
ing  an  equitable  conversion  of  the  latter,  and  directing  the  execu- 
tor  to  pay  the  income  of  the  estate  to  the  daughter  of  the  tertator 
for  life  and  after  her  death  to  her  issue  until  the  youngest  attaine 
the  age  of  twenty-one,  then  to  divide  the  estate  among  the  issue^ 
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Init  in  ease  Bona  of  saeli  issoe  readies  saeli  sge,  to  distribute  the 
«stsie  among  certain  other  persons^  is  roid,  save  as  to  the  prorisioA 
loT  the  ^  daughter,  because  it  creates  a  suspension  of  the  absolute 
ownership  of  personal  property  for  more  than  two  lives  in  being 
■at  the  testator's  death.     (N.  Y.)  Schlereth  t.  Schlereth,  616. 

PHYSICIANS  AND  SUBGEONS. 

1.  PHYSICIANS  AND  SXTBGEONS  Assume  to  Exercise  the  Or- 
•dinary  Skill  and  Care  of  Their  Profession  in  the  light  of  modern  ad. 
vancement  and  learning  on  the  subject,  and  become  liable  for  in- 
juries resulting  from  their  failure  to  do  so.  (Ohio)  Gillette  v.  Tucker, 
■639.  ' 

2.  PHYSICIANS  AND  SUBaEONS  Must,  After  Performing  aa 
Operation,  exercise  the  same  care  and  skill  in  the  subsequent  neces- 
■Sary  treatment  as  in  performing  the  operation,  unless  the  terms  of 
•employment  otherwise  limit  the  services,  or  the  patient  gives  notice 
that  he  cannot  or  will  not  afford  the  subsequent  treatment.  (Ohio) 
■Oillette  V.  Tucker,  639. 

3.  STATUTE  OF  LIMITATIONS  in  Actions  Against  Physicians 
-and  Surgeons  for  Malpractice,  When  Commences  to  Bun.— In  an  ac- 
tion against  a  physician  and  surgeon  for  malpractice,  consisting  of 
jiegligently  leaving  a  sponge  in  the  abdomen  of  the  plaintiff  after 
performing  an  operation,  where  it  remained  for  many  months,  and 
nntil  after  the  relation  of  patient  and  surgeon  ceased,  the  statute  of 
limitations  does  not  commence  to  run  in  favor  of  the  surgeon  until 
the  termination  of  such  relation,  because,  until  that  time,  it  was  his 
•constant  duty  to  remove  such  sponge.     (Ohio)  Gillette  v.  Tucker,  639. 

Note. 

Physicians  and  Surgeons,  burden  of  proof  in  actions  for  malpractice, 

665. 
cures  are  not  impliedly  warranted  by,  659. 
diligence  which  they  must  exercise,  658. 
duty  of  on  consenting  to  treat  a  patient,  659. 
duty  of,  to  patients,  662,  663. 
duty  to  continue  treatment,  666. 

established  mode  of  treatment,  duty  to  conform  to,  661. 
force,  when  may  resort  to,  664..  -v^** 
implied  contracts  of,  657,  658. 
liability  of,  for  causing  the  spread  of  contagious  and  infectious 

diseases,  844,  845. 
liability  of,  does  not  depend  on  gross  negligence,  658. 
Jiability  of,  does  not  extend  to  the  acts  of  others,  665. 
liability  of,  for  errors  of  judgment,  659. 
liability  of,  for  following  the  judgment  of  a  patient  664. 
liability  of,  for  neglect  of  partner,  666. 
liability  of,  for  negligence  does  not  exist  until  there  is  an  injury, 

658. 
liability  of,  for  negligence,  in  reporting  persons  to  be  inflicted 

with  loathsome  diseases,  669. 
liability    of,    for    negligence    of    other    physicians    whom    they 

recommend,  666. 
liability  of,  for  negligence  whereby  a  disease  is  communicated  to 

others,  668. 
liability  of,  for  refusal  to  treat  patient,  666. 
liability  of,  for  want  of  knowledge  and  skill  and  for  negligence, 

658. 


J 
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Tkjddaat  and  Surgeons,  Uabilitj  of,  person  holding  theniMlTS  onl 

to  b«  when  they  are  not,  668. 
linbility  of  persons  volunteerinff  to  set  as,  668. 
liability  of   when  acting  gratuitously,  662. 
Joeality  or  place  of  practice,  whether  has  a  bearing  <m  tbe  w^n 

impliedly  stipulated  for,  660. 
medical  science,  duties  of,  are  determined  by  the  present  Stat* 

of,  660. 
medicine,  school  of,  right  to  have  skill  and  duties  determined 

by,  661. 
negligence  in  prematurely  discontinuing  treatment,  666. 
new  and  improved  methods,  liability  for  not  resorting  to,  662. 
liability  of,  when  not  relieved  by  the  negligence  of  the  druggist, 

665. 
operations,  duty  of  to  continue  treatment  and  care  after,  667, 
right  of  to  refuse  to  treat  persons  who  apply  to,  666. 
specialist,  skill  required  of,  662,  665. 
tests  of  liability  of,  658. 

PLEADINa. 

1.  CRIMINAL  LAW— Bill  of  Particulars,  When  XTimeeessary.— 

Under  an  indictment  charging  the  defendant  with  obtaining  money 
from  a  person  specified  by  means  and  by  use  of  the  confidence  game, 
he  is  not  entitled  to  a  bill  of  particulars.  (111.)  Du  Bois  t.  People, 
183. 

2.  CRIMINAL  TRIALS.— Whether  the  Prosecution  Shall  be 
Ruled  to  Furnish  a  Bill  of  Particulars  is  a  matter  within  the  sound 
legal  discretion  of  the  court.     (IlL)  Du  Bois  r.  People,  183. 

See  Equity. 

PRESCRIPTIOK. 

See  Adverse  Possession. 

PRINCIPAL  AND  AGENT. 

1.  PRINCIPAL  AND  AGENT.— A  person  dealing  with  an  agent 
takes  the  risk  as  to  the  extent  of  his  authority,  and  is  bound  to  in- 
quire into  it.  (lU.)  Jackson  Paper  Mfg.  Co.  r.  Commercial  Nat. 
Bank,  113. 

2.  PRINCIPAL  AND  AGENT- Acts  of  Recognition— Who  May 
not  Rely  Upon.— Though  authority  to  draw,  accept,  and  indorse  bills 
may  be  presumed  from  acts  of  recognition  in  former  instances,  yet 
those  acts  must  be  known  to  the  party  setting  them  up.  (IlL)  Jack- 
son Paper  Mfg.  Co,  v.  Commercial  Nat.  Bank,  113. 

3.  AN  AGENT  of  an  Undisclosed  Principal  ia  Liable  for  Negli- 
gence in  the  same  manner,  and  to  the  same  extent  as  if  he  were 
the  principal  in  interest.     (Til.)  Morris  &  Co.  v.  Malone,  180. 

4.  PRINCIPAL  AND  AGENT.— Authority  to  Collect  Debts  and 
■Give  Discharges  Carries  no  Implication  of  Authority  to  indorse  a" 
negotiable  note.  (111.)  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat. 
Bank,  113. 

5.  PRINCIPAL  AND  AGENT.— Authority  to  Indorse  Commercial 
Paper  can  be  Implied  Only  when  the  agent  is  unable  to  perform  the 
4iutie8  of  his  agency  without  the  exercise  of  such  authority.    In  other 
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words,  the  power  of  an  agent  to  indorse  commercial  paper  for  hi» 
principal  must  be  a  necessary  implication  from  the  express  authority 
conferred  upon  him.  (HI.)  Jackson  Paper  Mfg.  Co.  v.  Commercial 
Nat.  Bank,  113. 

6.  PEDTCIPAL  AND  AGENT— Burden  of  Proof.— When  a  check 
purports  to  be  indorsed  by  one  as  agent  of  the  payee,  the  burden  of 
proof  is  on  the  holder  to  show  authority  to  make  the  indorsement. 
(111.)  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank,  113. 

7.  NEGOTIABLE  PAPEE— Agent— Implied  Authority  of  to  In- 
dorse.— An  agent  having  general  authority  to  manage  his  principal's 
business  has  by  virtue  of  his  employment  no  implied  authority  ta 
bind  his  principal  by  making,  accepting,  or  indorsing  negotiable 
paper.     (111.)  Jackson  Paper  Mfg.  Co.  v.  Commercial  Nat.  Bank,  113, 

See  Frauds,  Statute  of. 

FBINCIFAL  AND  SURETY. 

1.  BOND— Delivery  and  Acceptance.— If  the  bond  of  an  assistant 
bank  cashier  is  delivered  to  the  cashier  of  the  bank,  who  is  one  of 
its  directors,  and  such  as^stant  enters  upon  tne  duties  of  bis  office 
under  such  bond,  which  iti  retained  by  one  of  the  directors  of  the 
bank,  the  bond  is  sufficiently  delivered  and  accepted,  though  no  ac- 
ceptance is  shown  by  the  minutes  of  the  bank.  (Neb.)  Fiala  v. 
Ainsworth,  420. 

2.  BOND  OF  BANE  CASHIEB.— A  condition  in  the  bond  of  a 
cashier  or  assistant  cashier  of  a  bank  that  he  "will  honestly,  faith- 
fully and  efficiently  discharge  the  duties  of  such  position,"  not  only 
guarantees  his  personal  honesty,  but  also  his  competency,  efficiency, 
and  diligence  in  the  discharge  of  his  duties,  (Neb.)  Ilala  v.  Ains- 
worth, 420. 

See  Guardian  and  Ward,  5-7. 

PBOBATE  FBOCEEDINGS. 

See  Executors  and  Administrators. 

PBOCESS. 

See  Appearance. 

PROHIBITION. 

PROHIBITION  Against  Enforcing  an  Injunction.— If  a  court 
of  equity  grants'  a  mandatory  injunction  to  require  a  county  board 
to  admit  complainant  as  a  member  thereof,  it  acts  beyond  it» 
jurisdiction  and  a  writ  of  prohibition  should  issue  to  prevent  fur- 
ther action  on  the  part  of  such  court.  (Colo.)  People  v.  District 
Court  of  Lake  Co.,  61. 


Note. 


PUBLIC  CONTRACTS. 

See  Municipal  Corporations. 


Public  Officers,  contagious  diseases,  liability  for  exposing  persons  to^ 
848. 

Riparian  Owners.    See  Water. 
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quarantine. 
3ee  Animals;    Contagious   Diseases;    Constitutional  Law,  9. 

QUIETINa  TITLE. 

1,  2.  A  BILL  to  Quiet  or  Bemove  a  Cloud  from  the  Title  to  Beal 
Property  can  be  maintained  only  when  the  complainant  is  in  posses- 
sion, or  the  lands  are  unimproved  and  unoccupied.  (111.)  Clay  r. 
Hammond,  146. 

8.  EQUITY  JUBISDIOTION  In  Case  of  Fraud.— Although  There 
Is  a  Bemedy  at  Law  where  a  conveyance  has  been  obtained  by  fraud, 
equity  will  take  jurisdiction  to  set  it  aside  or  to  remove  it  as  a 
■cloud  upon  complainant's  title,  whether  he  is  in  possession  of  the 
premises  or  not.     (111.)   Clay  v.  Hammond,  146. 

4.  IN  A  SUIT  to  Set  Aside  a  Deed  as  a  Cloud  Upon  Complain- 
ant's Title,  he  need  not  be  in  possession  of  the  premises  if  his  cause 
for  relief  is  founded  upon  fraud.     (111.)  Clay  v.  Hammond,  146. 

QUO  WABBANTO. 

See  Municipal  Corporations,  3-5. 

BAILBOADS. 

1.  THE  DUTY  OF  A  BAILWAY  Company  to  Inspect  the  Oars  of 
Other  Boads  received  by  it  is  enjoined  by  law,  and  its  dereliction 
of  duty,  in  the  event  of  an  injury  to  its  employs  from  such  cars,  is 
the  proximate  cause  of  the  hurt,  and  the  negligence  of  the  company 
turning  over  the  unsafe  cars  is  the  remote  cause.  (Kan.)  Missouri 
etc.  Ey.  Co.  v.  Merrill,  287. 

2.  A  BAILWAY  Company  Which  Delivers  a  Defective  Car  to  a 

connecting  carrier  is  not  liable  for  injuries  sustained  by  an  employs 
of  the  latter  by  reason  of  such  defect,  after  the  receiving  company 
has  inspected  the  car  and  taken  it  in  charge  for  transportation  over 
its  line.     (Kan.)  Missouri  etc  Ry.  Co.  v.  Merrill,  287. 

3.  NEGLIGENCE— Itiilways— Stop,  Look,  Listen.— One  about  to 
cross  a  railway  track  with  a  team  must  stop,  look,  and  listen  at 
a  place  where  he  can  have  a  view  of  the  tracks  which  will  enable 
him  to  see  approaching  trains,  and  must,  if  necessary,  get  out  and 
lead  his  horses.  Failing  to  do  so,  he  is  guilty  of  contributory  negli- 
gence, and  cannot  recover  if,  because  of  such  failure,  he  is  injured. 
(Pa.  St.)  Kinter  v.  Pennsylvania  R.  B.  Co.,  795, 

4.  BAILBOADS— Trespassers.-If  a  railway  company  conducts 
its  lawful  business  in  a  legal  and  proper  manner,  it  is  not  liable  to 
one  who  is  injured,  not  by  its  acts,  but  by  his  own  intermeddling 
with  railroad  machinery  upon  railroad  land  where  the  presence  of 
the  person  injured  is  without  right.  (N.  H.)  Hughes  v.  Boston  etc. 
E.  E.,  518. 

6.  BAILBOADS— Infant  Trespassers.— A  railroad  company  is  not 
in  fault  in  not  keeping  its  right  of  way  clear  of  obstructions  which 
may  render  the  place  dangerous  to  infant  trespassers.  (N.  H.) 
Hughes  v.  Boston  etc.  R.  R.,  518. 

6.  BAILBOADS— Infant  Trespassers.- A  railroad  company  is 
nnder  no  obligation  to  warn  or  protect  infant  trespassers.  (N.  H.) 
Hughes  v.  Boston  etc  E.  E.,  518. 
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7.  BAILBOADS— Infant  Trespassers.— Invitation  to  an  infant 
trespasser  to  go  upon  railroad  premises  cannot  be  inferred  from  the 
fact  that  other  persons  go  there  without  objection.  (N.  H.)  Hughes 
y.  Boston  etc.  E,  E.,  518. 

8.  EAIIiRO  ADS— Infant  Trespassers— Use  of  Torpedoes.— The 
facts  that  a  railroad  torpedo  was  found  upon  the  railroad  right  of 
way  beside  the  track  some  distance  from  a  crossing  or  station  and 
that  trainmen  were  required  by  the  rules  of  the  road  to  be  supplied 
with  torpedoes  and  were  directed  how  to  use  them  as  signals  fur- 
nish no  evidence  of  an  intentional  or  wanton  desire  to  inflict  an  in- 
jury to  an  intermeddling  infant  trespasser.  (N.  H.)  Hughes  v. 
Boston  etc.  E.  E.,  518. 

9.  RAILWAY  COEPOKATIONS— Duty  of  to  Guard  Their  Em- 
ployes from  Danger. — Whether,  when  guards  were  placed  in  a  rail- 
way station  to  catch  and  arrest  burglars,  it  was  the  duty  of  the 
corporation  to  give  such  instructions  to  the  guards  as  would  protect 
other  of  its  servants  against  danger  in  going  to  such  station,  and 
whether  such  other  servants  should  have  been  warned  of  the  pres- 
ence of  such  danger,  are  questions  which  should  be  submitted  to  the 
jury.     (Tex.)  Lipscomb  v.  Houston  etc.  Ey.  Co.,  804, 

10.  RAILWAY  COEPORATIONS— Knowledge  of  Station  Agent— 
When  Imputed  to. — If  a  station  agent  places  guards  in  a  station 
to  watch  for  and  to  catch  and  arrest  burglars,  his  knowledge  that 
they  are  so  placed  and  of  the  purpose  is  the  knowledge  of  the  cor- 
poration, whether  the  guards  are  to  be  deemed  its  servants  or  not. 
(Tex.)  Lipscomb  v.  Houston  etc.  Ey.  Co.,  804. 

11.  RAILWAY  CORPORATIONS- Liability  of  for  the  Killing  of 
a  Person  Supposed  to  be  a  Burglar. — If  a  person  is  instructed  to 
watch  a  station  and  catch  burglars,  this  involves  the  exercise  of  a 
discretion  to  distinguish  burglars  from  innocent  persons,  and,  in  mak- 
ing an  arrest,  to  determine  the  degree  of  force  called  for  by  the 
circumstances.  If,  through  want  of  proper  care,  he  mistakes  an  in- 
nocent man  for  a  burglar,  and  uses  a  degree  of  force  not  justified 
by  the  situation,  his  act  may  be  deemed  a  negligent  exercise  of  the 
authority  derived  from  the  master,  who  may  be  held  liable  if  such 
innocent  person  is  killed.  (Tex.)  Lipscomb  v.  Houston  etc.  Ey.  Co., 
804. 

12.  MASTER  AND  SERVANT— Assumption  of  Risk,  Rule  of. 
When  Inapplicable. — When  a  statute  forbids  the  maintaining  of  a 
ladder  outside  of  a  car  and  creates  a  liability  in  favor  of  employes 
injured  thereby,  the  ordinary  doctrine  of  the  assumption  of  risks 
does  not  apply  as  against  him.  (Vt.)  Kilpatrick  v.  Grand  Trunk 
Ey.  Co.,  887. 

13.  MASTER  AND  SERVANT— Power  of  Servant  to  Delegate 
His  Authority. — The  authority  of  an  employfi  of  a  railway  corpora- 
tion to  act  for  it  in  guarding  its  depot  and  property  does  not  in- 
volve the  authority  to  employ  for  it  other  servants  and  substitute 
them  in  his  place,  and  where  such  authority  is  claimed  to  have  ex- 
isted, it  should  be  proved  as  a  fact.  (Tex.)  Lipscomb  v.  Houston  etc. 
Ey.  Co.,  804. 

14.  NEGLIGENCE,  Contributory,  When  a  Question  for  the  Jury. 
Whether  the  plaintiff  was  guilty  of  contributory  negligence  in  using 
a  side  ladder  on  a  car  in  a  space  where  he  might  be  knocked  there- 
from by  a  post  near  the  track,  the  position  of  which  he  knew,  is  a 
question  for  the  jury,  if  it  appears  that  he  was  placed  in  a  perilous 
position,  and  did  not  think  of  it  at  the  time.  (Vt.)  Kilpatrick  ▼. 
Grand  Trunk  Ey.  Co.,  887. 
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15.  NEGLIGENCE  in  Maintaining  a  Railway  Car  Contrary  to  the 
Statute. — To  maintain  a  ladder  at  the  side  of  a  railway  car,  instead 
of  at  the  end  or  inside,  as  required  by  statute,  is  negligence  in  law. 
(Vt.)  Kilpatrick  v.  Grand  Trunk  Ry.  Co.,  887. 

16.  NEGLIGENCE— Proximate  Cause.— A  court  does  not  err  in 
refusing  to  hold  as  a  matter  of  law  that  a  side  ladder  on  a  railway 
car  was  not  the  proximate  cause  of  the  plaintiff's  injury,  when  such 
ladder  was  maintained  in  defiance  of  a  statute,  and  the  plaintiff, 
while  in  the  employ  of  the  defendant,  was  knocked  from  «uch  ladder 
by  a  post  near  enough  to  strike  him.  The  accident  was  due  as  much 
to  the  position  of  the  ladder  as  to  the  fact  that  the  defendant's  em- 
ploys was  thereon.     (Vt.)  Kilpatrick  v.  Grand  Trunk  Ry.  Co.,  887. 

BAILBOADS. 

See  Explosives;  Municipal  Corporations,  22-27;  Street  Railway*. 

IL^U>E. 

1.  BAFE— Accomplice— Female   Under  Age   of   Consent.— Under 

a  statute  making  gmlty  of  rape  a  man  over  eighteen  years  of  age 
who  carnally  knows  a  female  under  the  age  of  sixteen  years  with 
her  consent,  she  cannot,  in  law,  be  deemed  an  accomplice  in  the 
crime,  and  it  is  error  to  instruct  that  she  is  such  or  that  her  testi- 
mony should  be  treated  as  that  of  an  accomplice.  (Ohio)  State  v. 
Tuttle,  689. 

2.  EAPE— Corroboration— Evidence    of    Mere    Opportunity.— The 

existence  of  marks  and  bruises  on  the  genital  organs  of  the  prosecu- 
trix for  rape,  and  her  complaint,  not  so  recently  made  as  to  form 
part  of  the  res  gestae,  are  not  enough  to  make  her  evidence  "cor- 
roborated by  other  evidence  tending  to  connect  defendant  with  com- 
miasion  of  the  offense,"  as  required  by  statute.  (Iowa)  State  v. 
Wheeler,  236. 

See  Witnesses,  3. 

EES  GESTAE. 

See  Assault. 

EES  JUDICATA. 
See  Judgments,  10-18;  Mines  and  Minerals,  3. 

SALES. 

1.  SALES— Misunderstanding  as  to  Mode  of  Payment— Duty  of 
Payment.— If  goods  are  sold  and  delivered  upon  a  mutual  misunder- 
standing as  to  the  mode  of  payment,  the  fact  of  a  benefit  received 
from  such  purchase  is  insufficient  to  establish  the  legal  duty  to  pay 
in  cash  in  the  absence  of  a  showing  of  a  contract  in  fact,  express 
or  implied,  or  by  estoppel.     (N.  H.)  Concord  Coal  Co.  v.  Ferrin,  496. 

2.  SALES— Misunderstanding  as  to  Mode  of  Payment— Estoppel. 
If  goods  are  sold  and  delivered  upon  a  mutual  misunderstanding  aa 
to  the  mode  of  payment,  the  question  as  to  whether  the  purchaser 
is  estopped  to  set  up  his  understanding  of  the  contract,  by  the  facts 
attending  the  delivery  of  the  goods,  is  one  of  fact,  and  a  general 
verdict  in  his  favor  is  a  finding  of  his  freedom  from  fault  and  the 
absence  of  an  estoppel  against  hinu  (N.  H.)  Concord  Coal  Co.  v. 
Ferrin,  496. 
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3.  SALES  OF  SEED— Warranty— Damages.— If  seed  is  sold  with 
41  warranty  that  it  is  of  a  certain  kind  and  quality,  and  the  buyer 
discovers  its  inferiority  before  planting  it,  he  may  retain  it  and  re- 
cover as  damages  the  difference  between  the  purchase  price  of  the 
seed  as  warranted  and  the  market  price  of  the  seed  actually  received. 
(Neb.)  Dunn  v.  Bushnell,  474. 

4.  SALES  OF  SEED— Warranty- Measure  of  Damage.— If  seed 
sold  with  a  warranty  that  it  is  of  a  certain  kind  and  quality  proves  in- 
ferior to  the  warranty,  and  is  planted  by  the  buyer  without  knowl- 
edge of  its  inferiority,  the  value  of  a  crop  such  as  would  have  been 
produced  by  seed  as  warranted,  deducting  the  expense  of  raising 
«nch  crop  and  the  value  of  the  one  in  fact  raised,  is  the  proper 
measure  of  the  damage  for  the  reach  of  the  warranty.  (Neb.) 
Dunn  v.  Bushnell,  474, 

5.  SALES— Conditional  Which  can  be  Enforced  Against  Mort- 
gagee.—If  personal  property  is  sold  subject  to  the  condition  that  the 
•title  shall  not  pass  until  the  full  payment  of  the  purchase  price,  as 
evidenced  by  certain  promissory  notes,  and  such  property  is  intended 
to  be  and  is  sent  to  another  state,  whose  statutes  declare  that  all 
■conditions  and  reservations  in  a  contract  for  the  sale  of  personal 
property,  accompanied  by  immediate  delivery,  shall  be  void  as 
against  subsequent  mortgagees  in  good  faith,  and,  as  to  them,  shall 
Tae  deemed  absolute  unless  the  contract,  or  a  copy  thereof,  is  filed 
in  the  oflBce  of  the  town  el«rk  of  the  town  where  the  vendee  resides, 
•or  if  a  nonresident,  of  the  town  or  city  where  the  property  is  situ- 
ate at  the  execution  of  the  agreement,  a  mortgagee  in  good  faith 
in  the  state  to  which  the  property  is  sent,  and  where  it  is  installed 
in  and  becomes  part  of  a  manufacturing  plant,  is  entitled  to  treat 
"the  sale  as  absolute,  and  its  conditions  cannot  be  enforced  against 
him.     (Pa.  St.)  Schmaltz  v.  York  Mfg.  Co.,  782. 

6.  SALES— Change  tit  Possession— Attaching  Creditors.— It  is 
•only  when  alleged  personalty  of  a  vendor  and  debtor  is  apparently 
in  the  open,  visible,  and  exclusive  possession  of  a  third  person  that 
an  attaching  creditor  of  the  vendor  is  put  upon  inquiry  as  to  the 
title.     (N.  H.)  Baldwin  v.  Thayer,  510. 

7.  SALES— Change  of  Possession- Conflict  of  Laws.— The  ques* 
tion  whether  a  sale  of  personalty  is  accompanied  by  such  change  of 
■possession  as  to  render  the  transaction  valid  against  attaching  cred- 
itors of  the  vendor  is  to  be  determined  by  the  law  of  the  state 
"where  the  property  is  situated  and  the  attachment  is  made.  (N.  H.) 
Baldwin  v.  Thayer,  510. 

8.  SALES— Change  of  Possession.— If  personalty  is  allowed  to 
remain  in  the  possession  of  the  vendor  without  any  apparent  owner- 
ship in  the  vendee,  the  act  of  the  former  in  taking  part  of  the  goods 
to  a  railway  station,  requesting  the  railway  company  to  provide 
a  car  for  the  use  of  the  vendee  and  to  issue  a  shipping  receipt  for 
the  goods  in  his  name,  whfle  the  car  is  loaded  by  the  vendor's  ser- 
"vants,  is  not  such  a  change  of  possession  or  notice  of  change  of  own- 
ership as  will  render  the  sale  valid  as  against  a  subsequent  attach- 
ing creditor  of  the  vendor.     (N.  H.)  Baldwin  v.  Thayer,  510. 

9.  SALES— Change  of  Possession.— Notice  of  the  sale  of  person- 
alty without  change  of  possession  does  not  affect  the  claim  of  an 
attaching  creditor  of  the  vendor  thereto.  (N.  H.)  Baldwin  v.  Thayer, 
SIO. 

10.  SALES— JOhange  of  Possession.— Personal  property  sold  and 
put  upon  railroad  premises  for  shipment  is  not  thus  placed  in  the 
•constructive  possession  of  the  vendee^  so  that  it  cannot  be  reached 


I 


Index.  1057 

by  the  vendor's  creditors  unless  he  has  parted  with  all  control  and 
custody  of  it  and  the  railway  company  has  become  a  bailee  in  re* 
lation  thereto.     (N.  H.)  Baldwin  v.  Thayer,  610. 

11.  SAI<ES— Change  of  Possession.— To  render  a  «ale  of  personal 
property  valid  as  against  the  vendor's  subsequent  attaching  credi- 
tors, there  must  be  a  change  of  possession  of  the  property  from  the 
vendor  to  the  vendee,  and  such  ctiange  must  be  exclusive  ap**  a» 
parent.     (N.  H.)  Baldwin  v.  Thayer,  510.' 

8EIZUBE  AND  SEABCHE8. 

See  Oambling. 

SIDEWALKS. 
See  Municipal  Corporations,  27-30. 

SMALLPOX. 

See  Contagious  Diseasea. 

SPENDTHRIFT  TBUSTS. 

See  Trusts,  6-9. 

STAKE  DECISIS. 
See  Courts,  4. 

STATUTE  OF  FRAtTDS. 
See  Frauds,  Statute  of. 

STATUTES. 

1.  STATUTE— Construction  ef  by  Public  Offleen.— The  fact  that 
a  statute  had  been  construed  by  successive  secretaries  of  state  as  aa- 
thorieing  the  formation  of  corporations  for  two  or  more  purposes,  and 
had  been  amended  after  such  construction  without  change  in  this  r»- 
•pect,  is  not  of  controlling  effect,  and  does  not  require  the  courts  to 
adopt  such  construction.     (Tex.)  Ramsey  v.  Tod,  875. 

2.  CONSTITUTIONAL  LAW— Construction  of  Stotnte— Judicial 
Knowledge. — In  construing  a  statute  courts  may  take  notice  of  events 
which  are  generally  known,  and  matters  of  common  knowledge 
within  the  limits  of  their  jurisdiction.     (Neb.)  Bedell  v.  Moores,  431. 

3.  CONSTITUTIONAL  LAW— Construction  of  Statute— Judicial 
Notice. — In  construing  a  statute  courts  are  authorized  to  collect  the 
intention  of  the  legislature  from  the  occasion  and  necessity  of  the 
law,  from  the  mischief  felt  and  the  objects  and  remedy  in  view;  and 
they  may,  with  propriety,  recur  to  the  history  of  the  times  when  the 
statute  was  passed  to  ascertain  the  reason,  as  well  as  the  meaning, 
of  particular  provisions  in  it.     (Neb.)  Redell  v.  Moores,  431. 

STREET  RAILWAYS. 

1.     STREET     RAILWAYS  —  Construction  —  Damages— Remedy.— 

An   abutting   property    owner   who   suffers   damage    by   the   improper 
construction  of  an  electric  street  railway  or  by  its  negligent  or  un- 
Am.  St.  Rep.,   Vol.  93— <}7 
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skillful  operation,  has  an  adequate  remedy  at  law.     (Ala.)  Baker  v. 
Bielma  etc.  Ey.  Co.,  42. 

a.  STREET  RAILWAYS— Right  to  Enjoin  Construction  or 
Operation  of. — To  entitle  an  abutting  property  owner  to  an  injunc- 
tion against  the  construction  and  operation  of  an  electric  street 
railway,  he  must  aver  and  prove  that  it  will  constitute  a  nuisance 
in  fact,  and  that  he  will  suffer  special  injury  different  in  kind 
from  that  Sustained  by  the  general  public.  (Ala.)  Baker  v.  Selma 
etc  Ey.  Co.,  42. 

See  Municipal  Corporations,  41. 
Note. 

Streeti^  conveyance  of  property  as  abutting  upon,  145. 
dedication  of  by  an  agent,  145. 
dedication  of,  cLifference  between  statutory  and  common  law,  145. 

See  Boundaries;  Municipal  Corporations. 

SXTBROGATION. 

8UBB0OATI0N.— Among  Wrongdoers,  equity  will  not  enforce 
abrogation.     (N.  Y.)  Gilbert  v.  Finch,  623. 

Note.  ,,  ,. 

Sunday,  contracts  for  advertising  upon,  911,  912. 

TAXATION. 

1.  TAXATION— Injunction— Collection  of  Taxes.— An  injunction 
does  not  lie  to  restrain  the  collection  of  taxes  unless  the  assessment 
is  void  or  levied  for  an  illegal  or  unauthorized  purpose,  (Neb.) 
Philadelphia  Mortgage  etc.  Co.  v.  City  of  Omaha,  442. 

2.  TAXATION— Special  Assessments— Charge  on  Property.— 
Taxes  levied  on  land  for  general  revenue  purposes,  or  by  way  of 
special  assessment  for  benefits  received  by  local  improve- 
ments, are  not  debts,  in  the  ordinary  meaning  of  the  word,  against 
the  owner  of  the  property,  to  be  enforced  as  a  personal  liability^ 
but  a  charge  against  the  real  estate  assessed,  to  be  enforced  and  col- 
lected by  a  sale  of  the  property  liable  for  the  taxes  so  levied  and  as- 
sessed. (Neb.)  Philadelphia  Mortgage  etc.  Co.  v.  City  of  Omaha, 
442. 

See  Municipal  Corporations,  46. 

TELEGRAPH   COMPANIES. 

1.  TELEGRAPH  CORPORATIONS— DeUvery  of  Message  to 
Clerk  of  Hotel. — The  relation  of  hotel-keeper  and  lodger  and  boarder 
does  not  create  any  authority  in  the  former  or  his  clerk  to  receive 
telegrams  addressed  to  the  latter,  and  a  delivery  to  either  does  not 
satisfy  the  obligation  of  the  corporation  to  deliver  the  message  to 
the  addressee,  nor  relieve  it  from  a  claim  for  damages  due  to  its 
failure  to  make  a  proper  delivery.  (Tex.)  Western  Union  Tel.  Co.  v. 
Cobb,  862. 

a  TELEGRAPH  CORPORATIONS— Domestic  Messages,  What 
are,  When  Transmitted  Over  lines  Partly  in  Another  State.— Whero 
the  intermediate  and  terminal  points  are  in  the  same  state,  and  a 
telegram  is  transmitted  over  the  lines  of  the  same  corporation,  and 
concerns  only  citizens  of  that  state,  it  is  a  domestic  message,  though 
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the  line  passes  in  part  over  territory  of  another  state  in  which  the 
corporation  has  established  a  relay  office.  (Va.)  Western  Union  TeL. 
Co.  V.  Reynolds,   971. 

3.  INTERSTATE  COMMEECE— Telegraph  Corporations.— A  con- 
tract by  a  telegraph  corporation  made  with  a  citizen  of  this  state- 
to  transmit  a  telegram  from  one  point  to  another,  both  within  the 
state,  is  not  a  part  of  interstate  commerce,  though  in  the  process  of" 
transmission  the  telegram  is  sent  to  a  point  without  the  state,  to  be 
thence  transmitted  to  its  point  of  destination.  (Va.)  Western  Unioit 
TeL  Co.  V.  Eeynolds,  971. 

4.  TEItEGBAFH  COSPOBATIONS— Conflict  of  Laws.— Where  a. 
telegraph  corporation  contracts  to  transmit  a  message  from  one  point 
to  another,  both  in  this  state,  it  is  not  material  that  in  the  transmis- 
sion the  message  is  sent  to  a  point  without  the  state,  where  a  relay 
oihce  has  been  established,  whence  it  is  transmitted  to  the  point  of 
destination,  and  the  error  or  neglect  in  transmission  occurs  in  that 
office.  The  contract  is  to  be  deemed  a  contract  of  this  state,  and  th© 
rights  and  remedies  of  the  parties  under  it  are  controlled  exclusively 
by  its  laws.     (Va.)  Western  Union  Tel.  Co.  v.  Beynolds,  971. 

6.  TEI.EGBAPH  COBPOBATIONS— Damages  for  Mental  An- 
guish, Whether  Becoverable  Under  Code  Provision  Giving  a  Bight 
of  Action  for  the  Violation  of  a  Statute.— Though  one  statute  makes 
it  the  duty  of  a  telegraph  corporation  to  deliver  and  transmit  mes- 
sages, and  provides  a  penalty  for  not  delivering  them  as  soon  as. 
practicable,  and  another  declares  that  any  person  injured  by  the  vio- 
lation of  a  statute  may  recover  the  damages  he  may  sustain  there- 
from, mental  anguish  cannot  be  recovered  as  damages  for  the  failure 
to  deliver  a  message  where  there  has  been  no  injury  to  the  person 
or  estate  of  the  plaintiff.  (Va.)  Connelly  v.  Western  Union  TeL  Co., 
919. 

6.  TELEGBAPH  COBPOBATIONS.— Damages  for  Mental  Suffer- 
ing cannot  be  Becovered  in  an  action  against  a  telegraph  corporation 
for  its  delay  in  delivering,  or  its  failure  to  deliver,  a  message  inde- 
pendent of  any  injury  to  person  or  estate  though  the  corporation  is 
advised  of  the  character  of  the  message.  (Va.)  Connelly  v.  Western 
Union  TeL  Co.,  919. 

7.  TELEGBAPH  COBPOBATIONS— Mental  Anguish— Statute, 
When  does  not  Create  a  Bight  of  Action  for.— A  statute  providing 
that  telegraph  corporations  shall  be  liable  for  special  damages  occa- 
sioned in  receiving,  transmitting,  or  delivering  dispatches,  and  that 
grief  and  mental  anguish  occasioned  thereby  may  be  considered  by 
the  jury  in  determining  the  quantum  of  damages,  does  not  confer  any 
right  to  recover  for  mental  suffering  or  anguish  where  the  right  does 
not  otherwise  exist.  The  whole  statute  is  substantially  declaratory 
cf  the  pre-existing  law.  (Va.)  Connelly  v.  Western  Union  TeL  Co., 
$>19. 

8.  TELEGBAPH  COBPOBATIONS— Penal  Amercement  of.— The 
penalty  imposed  by  the  code  of  Virginia  for  failure  to  promptly  de- 
liver telegrams  is  not  a  penal  amercement.  (Va.)  Western  Union 
TeL  Co.  v.  Reynolds,  971. 

TENANCY  IN  COMMON. 

1  COTENANCY— Entry,  Ouster.— The  rule  that  the  entry  of  one 
cotenant  is  the  entry  of  all  has  no  application  when  there  has  been 
an  actual  ouster  of  the  cotenants,  or  some  act  equivalent  thereto. 
(Neb.)  Beall  v.  McMenemy,  427. 
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2.  COTENANCY— Ouster.— A  sale  of  land  by  one  eotenant  whilo 
in  sole  possession,  followed  bj  the  exclusive  possession  of  his  grantee 
for  fourteen  years,  constitutes  an  ouster  of  the  other  eotenant,  and 
completes  the  bar  of  the  statute  of  limitations  against  him.  (N^.) 
Beall  ▼.  McMenemy,  427. 

TOBTS. 

JOINT  TOBT-FEASOBS- Release  of  On«.— If  a  release  of  on* 
or  more  joint  tort-feasors  contains  no  reservation,  it  operates  to  dis- 
charge all;  but  if  the  instrument  expressly  reserves  the  right  to  pur- 
sue the  others,  it  is  not  technically  a  release,  but  a  covenant  not  to 
sue,  and  they  are  not  discharged.     (N.  Y.)  Gilbert  T.  Finch,  623. 

TBADINO  STAMPS. 

See  Lotteries. 

TBESPASS. 

1.  TBESPASS— Force  to  BepeL— A  landowner  may  rise  all  rea- 
sonable and  necessary  force  to  expel  a  trespasser  from  bis  premises. 
(Iowa)  Hannabalson  ▼.  Sessions,  250. 

2.  TBESPASS— What  Constitutes.— A  person  who  extends  his 
arm  over  a  division  fence  into  the  premises  of  another  is  a  tres- 
passer, though  his  body  remains  on  his  side  of  the  fence.  (Iowa) 
Hannabalson  v.  Sessions,  250. 

3.  TBESPASS— What  is  not.— It  is  not  a  trespass  for  one  of 
two  adjoining  owners  to  hang  his  property  on  the  boundary  or  division 
fence  between  them,  although  such  fence  is  erected  entirely  by  the 
other  owner.     (Iowa)  Hannabalson  v.  Sessions,  250. 

See  Trover  and  Conversion. 
Note. 
Trespassers,  agent's  right  to  expel,  256. 

assaults  by,  right  of  property  owner  to  repel,  260. 

assaults  upon,  when  not  justifiable,  257. 

force  which  may  be  used  in  expelling,  255. 

killing  of,  when  justifiable,  260. 

killing  of,  when  manslaughter,  259. 

killing  of,  when  murder,  258,  259. 

liability  of,  for  using  weapons  or  unnecessarv  force  in  removing, 
258. 

necessary  force  which  may  be  used  in  expelling,  254,  255. 

request   to   depart   is   necessary  before   using  force   to   remove, 
256,  257. 

request  to  depart,  when  not  necessary  before  using  force  to  re- 
move, 256. 

resistance  of,  to  what  extent  justifiable,  260. 

right  to  expel  by  force,  254. 

tenants  holding  over  may  be  treated  as,  256. 

weapons,  dangerous  or  deadly,  use  of  to  resist,  257, 

See  Eailroads,  4-9. 

TBIAL. 

1.  JUBY  TBIAL— Argument  of  Counsel.— If  counsel  pursues  a 
line  of  argument,  which,  being  objected  to,  and  by  the  court  declared 
improper,  is  withdrawn,  no  ground  for  exception  exists  in  favor  of 
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tbe  objecting  litigant.     (Vt.)    Kilpatrick  v.   Grand  Trunk  By.  Co., 

S87. 

2.  JUBY  TBIAXi— Argument  of  Counsel  Beferrlng  to  Plaintiff's 
Supposed  Duty. — Where  plaintiff  was  suing  to  be  compensated  for  in- 
jury from  the  use  of  a  ladder  on  the  side  of  a  car,  such  use  being 
prohibited  by  statute,  and  the  defendant  claims  that  he  was  guilty 
of  contributory  negligence,  his  counsel  has  the  right  to  argue  to  the 
jury  that  he  was  doing  what  the  defendant  reasonably  expected  of 
him.     (Vt.)  Kilpatrick  v.  Grand  Trunk  Ey.  Co.,  887. 

3.  TBIAL— Instructions.— If  the  principles  announced  in  refused 
instructions  are  fairly  and  fully  embodied  in  the  instructiona  given, 
no  error  is  committed.     (Neb.)  Dunn  v.  BuShnell,  474. 

4.  TBIAL.— Instructions  submitting  to  the  jury  an  inquiry  of 
fact  concerning  which  there  is  no  evidence,  constitute  reversible 
errors.     (Neb.)   McCormick  Harvesting  Machine  Co.  v.  Willan,  449, 

5.  JUBY  TBIAL— Waiver  of  Bight  to  have  Question  Submitted. 
Where  the  defendant  asks  the  court  to  rule,  as  a  matter  of  law,  that 
a  side  ladder  maintained  on  one  of  its  cars  in  defiance  of  the  law  was 
n  "t  the  proximate  cause  of  an  injury,  and  does  not  ask,  and  evidently 
does  not  desire,  to  have  the  question  submitted  to  the  jury,  it  cannot 
afterward  claim  that  the  question  was  one  of  fact  which  should  have 
been  so  submitted     (Vt.)  Kilpatrick  v.  Grand  Trunk  Ey.  Co.,  887. 

TBOVEB  AND  CONVEBSION. 

TBOVEB— Measure  of  Damages.— In  trover  to  recover  for  the 
mining  and  conversion  of  coal  on  the  land  of  another,  where  neither 
the  trespass  nor  the  conversion  is  willful  or  intentional,  the  meas- 
tire  of  damages  is  the  value  of  the  coal  as  it  lay  in  the  mine  im- 
mediately after  its  severance  from  the  realty,  with  no  deduction 
for  the  value  of  the  defendant's  labor  in  effecting  the  severance. 
(Ala.)  Ivy  Coal  etc.  Co.  v.  Alabama  Coal  etc.  Co.,  46. 

TBUST  DEEDS. 

See  Trusts. 
Note. 
Trustees,  agents,  extent  to  which  may  act  by,  615. 

delegation  by,  of  ministerial   duties,  615. 

delegation  of  the  office  and  duties  of,  is  not  permissible,  61Sw 

ratification  of  acts  done  by  agents,  616. 

Bales  made  by  delegation  of  authority  of,  are  void,  615. 

TBUSTS. 

1.  TBUST   DEEDS— Misdescribing    Notes    Secured    Thereby.— A 

trustee's  sale  will  not  be  declared  void  because  the  deed  under 
which  it  was  made  misdescribed  the  note  in  respect  to  its  date, 
time  of  payment,  and  times  of  payment  of  interest  coupons,  where 
the  evidence  showed  that  but  one  note  was  executed  by  the  grantor 
of  the  trust  deed  to  the  beneficiary  named  therein.  It  is  not  neces- 
sary in  such  a  case  that  the  trust  conveyance  be  reformed  by  a  de- 
cree in  equity  before  the  trustee  can  exercise  the  power  conferred. 
(Tex.)  Thompson  v.  Cobb,  820. 

2.  TBUSTEES'  SALES— Days  on  Which  may  be  Made.— A  trust 
deed  to  secure  the  payment  of  a  debt  authorizing  the  trustees,  on 
default,  to  make  sale  within  lawful  hours,  does  not   leler   to  the 
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:  statute  prescribing  the  days  on  which  execution  sales  may  be  made. 
Hence  a  sale  thereunder  cannot  be  hela  invalid  because  made  on  a 
day  not  authorized  for  execution  sales.  The  provision  must  be  con- 
strued merely  as  prohibiting  the  making  of  a  sale  at  such  an  unusual 
or  unreasonable  hour  of  the  day  as  might  cause  a  sacrifice  of  the 
property.     (Tex.)    Thompson   v.   Cobb,   820. 

3.  TBUSTISES'    SAIiES— Statutes    Bespecting  are    not    Retroac- 
•«tive. — A  statute  prescribing  the  hours  or  days  on  which  trustees' sales 

•  must  be  made  does  not  apply  to  sales  under  trust  deeds  executed  prior 
to  the  enactment.     Such  a  statute  cannot  be  applied  to  pre-existing 

•  deeds  without  impairing  the  obligation  of  the  contract.  (Tex.) 
'Thompson  v.  Cobb,  820. 

4.  GITT  to  Mother  and  Children,  When  Vests  in  Her  Alone.— Un- 
■der  a  conveyance  to  T.  in  trust  for  Susanna  H.  to  hold  upon  a  trust 
to  permit  her  to  occupy  and  enjoy  the  lands  conveyed,  and  the  rents, 
issues  and  profits  thereof  to  take  for  herself  and  her  children,  and 
tinder  a  conveyance  to  have  and  to  hold  for  the  benefit  of  said  Su- 
sanna and  her  children,  and  to  permit  her  to  occupy  the  land  and  use 
its  rents  and  profits  for  the  support  and  maintenance  of  herself  and 
family,  she  takes  an  estate  in  fee  in  which  her  children  have  no  in- 
terest. They  are  mentioned  only  to  show  the  motive  of  the  gift. 
(Va.)  Tyack  v.  Berkeley,  963. 

5.  INFANT— Eight  to  Maintain  Out  of  Trust  Fund.— A  trustee 
cannot  apply  any  part  of  the  infant's  estate  to  its  maintenance  with- 
out an  order  of  court,  unless  the  property  has  been  given  to  the  in- 
fant with  a  direction  for  its  maintenance  (Va.)  National  Valley 
iBank  v.  Hancock,  933. 

6.  SPENDTHRIFT  TRUST— Discretion  of  Trustee,  When  does 
■not  Prevent  Creditors  from  Reaching  Funds  of.— Where  property  is 
•the  subject  of  a  spendthrift  trust,  the  fact  that  a  trustee  has  a  dis- 
<cretion  to  apply  so  much  of  the  income  as  may  be  necessary  for  the 
"Support  of  the  beneficiary  and  for  other  purposes  does  not  remove 
-the  funds  from  a  bill  for  the  benefit  of  creditors,  if  the  trustee  has 
no  right  to  exclude  the  beneficiary  from  the  benefit  of  the  trust. 
<Va.)   Hutchinson  v.  Maxwell,  944. 

7.  SPENDTHRIFT  TRUST.— If  property  is  given  to  be  held  in 
trust  for  the  benefit  of  the  beneficiary  and  to  pay  the  income  to  him 
from  time  to  time,  with  a  condition  that  it  ahail  not  be  subject  to 
•execution,  this  condition  is  void,  if  the  statutes  of  the  state  declare 
that  estates  of  every  kind  held  or  possessed  in  trust  shall  be  subject 
to  the  debts  and  charges  of  the  persons  to  whose  use  and  benefit  they 
are  so  held.  •  (Va.)  Hutchinson  v.  Maxwell,  944. 

8.  SPENDTHRIFT  TRUST— Interest  of  the  Beneficiary,  When 
Subject  to  Creditors'  Bills. — When  a  deed  of  gift  conveys  property 
to  be  held  in  trust  as  follows:   (1)  Certain  horses  for  the  use  and 

ibenefit  of  the  cestui  que  trust,  with  power  in  the  trustees  to  sell  and 
•dispose  of  the  same  in  accordance  with  and  for  the  purposes  of  the 
••trust,  and  (2)  certain  real  property  with  power,  out  of  the  rents  and 
jprofits,  to  apply  them  in  the  discretion  of  the  trustees  to  the  com- 
fortable support  and  maintenance  of  the  beneficiary,  paying,  from 
-time  to  time  or  from  week  to  week,  only  so  much  as  may  seem  proper, 
and,  as  to  any  residue  not  expended  for  such  purpose,  that  the  trus- 
itee  should  invest  it  along  with  the  capital  or  principal  sum,  and 
.  upon  the  death  of  the  beneficiary,  that  the  property  remaining  shall 
.go  to  such  person  sis  he  may  appoint,  and  on  default  of  the  appoint- 
!ment,  to  his  heirs  at  law,  his  creditors  may  by  suit  in  equity  reach 
.and  compel  the  payment  to  them  of  any  sum  which  he  could  have 
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claimed  should  be  applied  to  his  benefit,  though  the  deed  creating  the 
trust  declares  that  it  shall  not  be  subjected  to  the  demands  of  cred- 
itors.    (Va.)   Hutchinson  v.  Maxwell,  944. 

9.  SPENDTHEIFT  TRUSTS— VaUdlty  of  and  When  Created.— 
A  devise  or  bequest  of  property  upon  the  trust  or  confidence  that  the 
trustee  will,  during  the  life  of  the  cestui  que  trust,  pay  the  income 
as  it  accrues,  and  not  by  way  of  anticipation,  to  him,  for  the  sup- 
port of  himself  and  his  family,  without  any  power  on  his  part  to 
charge,  encumber,  or  anticipate  such  income,  creates  a  spendthrift 
trust  which  is  valid,  and  his  creditors  cannot  reach  his  income  or  in- 
terest.    (Md.)  Jackson  Square  Loan  etc.  Assn.  v.  Bartlett,  416. 

10.  TEUST  FUNDS— Creditors  of  Trustee,  When  may  Object  to 
Bestoration  of. — If  one  to  whom  trust  property  has  been  devised  for 
the  support  and  maintenance  of  his  wife  and  children  used  the  in- 
come for  such  support,  though  himself  able  to  support  them  out  of 
his  own  means,  he  will  not,  as  against  his  creditors,  be  subsequently 
allowed  to  expend  upon  the  property  a  sum  equal  to  that  which  he 
has  so  used,  not  for  the  protection  of  the  trust  from  loss,  but  to  aug- 
ment it  by  the  capitalizing  of  the  rents  derived  from  it.  (Va.) 
National  Valley  Bank  v.  Hancock,  933. 

11.  TBUSTS.— The  Statute  of  Limitations  begins  to  run  against 
the  right  of  an  heir  to  enforce  a  constructive  trust  in  favor  of 
his  ancestor  at  the  same  time  that  it  begins  to  run  against  the 
ancestor.     (Ala.)  Lide  v.  Park,  17. 

12.  TEUSTS— Limitations.— The  right  to  enforce  a  constructive 
trust  is  barred  in  two  years,  unle^rs  there  are  special  circumstances 
justifying  greater  delay.  A  delay  of  twenty  years  in  beginning 
the  action  constitutes  gross  laches.     (Ala.)  Lide  v.  Park,  17. 

VENDOB  Ain>  VENDEE. 

FRAUD— Vendor  and  Purchaser.— In  the  absence  of  peculiar 
circumstances  calling  for  disclosures,  as  where  some  confidential  or 
fiduciary  relation  exists  between  the  parties,  a  purchaser,  though 
having  superior  judgment  of  values,  does  not  commit  fraud  merely 
by  purchasing  without  disclosing  his  knowledge  of  value.  (Ala.) 
Pratt  Land  etc.  Co  v.  McClain,  35. 

See  Frauds,  Statute  of,  4-5;   Insurance,  12,  13. 

VENUE. 

CHANGE  OF  VENUE.— The  Jurisdiction  of  a  Court  taking 
a  cause  by  change  of  venue  is  precisely  the  same  as  would  have 
obtained  in  the  court  from  which  the  venue  is  changed.  (Kan.) 
Hazen  v.  Webb,  270. 

Note. 

Veterinarians,  skill  and  diligence  required  of,  668. 

VICE-PRINCIPAL. 

See  Master  and  Servant,  12-15. 

WATERS  AND  WATERCOURSES. 

1.  WATER— Privity  Between  Company  and  Land  Ownon.— 
Where    claimants  of    water    rights    organize  a    corporation  for    th« 
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purpose  of  constructing  and  managing  a  ditch  to  divert  and  carry 
such  water,  so  that  it  may  reach  and  be  used  on  their  lands,  there 
la  such  privity  created  between  the  corporation  and  such  claimants 
that  it  may  defend  on  their  behalf  and  assert  such  defenses  as  might 
be  made  by  them.  (Or.)  Oregon  Construction  Co.  v.  Allen  Ditch  Co., 
701. 

2.  WATER.— An  Adverse  Holding  of  Land  and  of  an  Easement 
Constituting  the  Use  of  Water  are  exactly  parallel,  so  far  as  the 
similarity  of  the  property  will  admit.  (Or.)  Oregon  Construction 
Co,  V.  Allen  Ditch  Co.,  701. 

S.  WATER.— An  Adverse  Holding  of  Water  is  not  Interrupted 
by  the  fact  that  a  riparian  owner  objects  to  taking  it  out  of  the 
river,  if  no  attention  is  paid  to  his  objection,  and  its  use  continues 
as  before.     (Or.)  Oregon  Construction  Co.  v.  Allen  Ditch  Co.,  701. 

4.  WATER— Loss  of  Riparian  Owner's  Right  to  by  Prescrip* 
tion. — By  the  appropriation  and  use  of  water,  the  right  of  a  riparian 
owner  to  have  it  flow  in  the  stream  undiminished  in  quantity  may  b« 
lost.     (Or.)  Oregon  Construction  Co.  v.  Allen  Ditch  Co.,  701. 

5.  WATER— Prescriptive  Right  to— From  What  Date  Statute 
in  Favor  of  Commences.— If  there  is  an  actual  diversion  of  water, 
followed  within  a  reasonable  time  by  application  and  actual  use, 
this  is  sufficient  to  set  the  statute  of  limitations  in  motion  as  of  the 
date  of  the  original  appropriation  or  diversion  (Or.)  Oregon  Con- 
struction Co.  V.  Allen  Ditch  Co.,  701. 

6.  WATER— Prescriptive  Right  to  the  Use  of— Statute  of  Limi' 
tations — When  Commences  to  Run. — Though  a  statutory  appropria- 
tion is  not  necessary  to  prescription,  it  has,  for  the  one  who  seeks 
to  acquire  by  prescription,  this  advantage:  it  gives  to  the  prior 
claimant  notice  that  the  user  ia  adverse,  and  under  claim  of  right, 
and  sets  the  statute  of  limitations  in  motion.  (Or.)  Oregon  Con- 
struction Co.  V.  Allen  Ditch  Co.,  701. 

7.  WATER— Prescriptive  Title.— The  Adverse  Use  of  Water  ia 
not  Interrupted  by  the  building  of  a  ditch  by  other  claimants 
through  which  the  water  is  permitted  to  flow  for  a  time,  if  the  first 
claimants  do  not  recognize  any  rights  of  the  builders  of  the  second 
ditch  and  take  and  use  the  water  in  defiance  of  their  claims.  (Or.) 
Oregon  Construction  Co.  v.  Allen  Ditch  Co.,  701. 

Note. 

Water,  adverse  user  of,  cannot  be  by  permission  of  the  owner,  722^ 

adverse  user  of,  commencement  of,  what  is,  728. 

adverse  user  of,  commencement  of,  whether  affected  by  notice  of 
an   intended   appropriation,    729. 

adverse  user  of,  continuity  of  essential  to  prescriptive  title^ 
729. 

adverse  user  of,  continuous,  what  deemed  to  be,  731. 

adverse  user  of,  diversion,  whether  and  when  amounts  to,  729^ 

adverse  user  of,  interruption  by  a  third  person,  730. 

adverse  vser  of,  interruption  by  person  having  paramount  rights 
730. 

adverse  user  of,  interruption  by  suit  and  judgment,  730,  731. 

adverse  user  of,  must  be  under  a  claim  of  right,  722. 

adverse  user  of,  notice  of,  whether  imparted  by  notice  of  appro- 
priation, 722. 

adverse  user  of,  what  essential  to,  721. 

adverse  user  of,  what  is,  723. 

adverse  user  of,  whether  may  exist  as  against  one  who  is  not 
injured,   734. 
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Water,  continaons  adverse  tjger  of,  wliat  i«,  731. 

diversion  of,  when  and  against  whom  will  not  create  title  by 

prescription,  726,  727. 
diversion  of,  when  gives  no  cause  of  action,  725. 
diversion  of,  when  will  not  be  enjoined,  725. 
percolating  belongs  to  and  is  a  part  of  the  earth,  713. 
percolating,  prescriptive  title  may  not  be  acquired  to,  712. 
prescription,  percolating,  title  to  cannot  be  acquired  by,  712. 
prescription,  time  required  to  acquire  title  by,  712,  715;  729. 
prescription,  title  to  may  be  acquired  by,  712. 
prescriptive  title  to,  appropriators,  rights  of,  when  may  be  lost 

by,  716,  719. 
prescriptive  title  to,  as  against  the  United  States,  715. 
prescriptive  title  to,  beneficial  use,  whether  essential  to,  720. 
prescriptive  title  to,  essentials  to  the  acquisition  of,  719,  722. 
prescriptive  title  to,  is  incident  to  the  Land,  714. 
prescriptive  title  to,  lower  riparian    owners,  rights  of,  whether 

may  be  lost  by,  716. 
prescriptive  title  to,  notice  whether  eirsential  to,  720. 
prescriptive  title  to,  notoriety,  whetl^er  essential  to,  719,  720. 
prescriptive  title  to,    patent,  issuing  of,  whether    essential,  to, 

715. 
prescriptive  title  to,  persons  against  whom  may  be  asserted,  714, 

719. 
prescriptive  title  to,  public  waters,  whether  subject  to,  716. 
prescriptive  title  to,  secret  use  cannot  give  rise  to,  720. 
prescriptive  title  to,  state  or  sovereign  may  not  lose  title  by, 

715,  716. 
prescriptive  title  to,  on  unpatented  lands,  715. 
j.resciiptive  title  to,  upper  proprietors,  rights  of,  whether  may 

be  lost  by,  719. 
prescriptive  title  to,  upper  riparian  owners,  rights  of,  whether 

may  be  lost  by  717. 
prescriptive  title  to,  what  statutes  control,  713,  714. 
prescriptive  title  to,  who  may  assert,  714. 
riparian  owners  may  not  enjoin  use  of  water  which  does  not  iu' 

jure  them,  725. 
riparian    owners  may  not  object  to  use  which  does  not  injure 

them,  724. 
riparian  owners,  rights  of,  when  invaded  by  the  use  of  water, 

724,  725. 
riparian  owners,  use  of  water,  when  adverse  to,  723,  724. 

fTELLS. 

GIFT  to  Mother  and  Children,  When  Vests  All  with  an  Estate. 
A  bequest  to  testator's  "wife  and  our  sweet  littlo  children"  creates 
a  joint  estate  in  the  mother  and  children,  (Va.)  Pitzpatrick  v. 
Fitzpatrick,  976. 

See  Perpetuities. 

WITNESSES. 

1.  WITNESS— Disqualification  of  for  Interest.— A  member  of  a 
beneficial  association  is  interested  in  the  result  of  a  suit  to  recover 
from  it  an  assessment  of  a  benefit  certificate,  and  is  therefore  dis- 
qualified from  testifying  against  a  plaintiff  suing  as  administrator 
under  a  statute  prohibiting  every  person  from  testifying  in  a  suit 


1066  Index. 

against  an  administrator  who  is  interested  in  the  retrult  of  the  stiii. 
<I11.)   Cronin  v.  Supreme  Council,  127. 

2.  WITNESS— Impeaching.— Whether  or  not,  on  a  trial  for  mur- 
der, a  witness  is  sufficiently  impeached  by  the  evidence  ofiEered  for 
that  purpose  is  a  question  for  the  jury.     (111.)  Carle  v.  People,  208. 

3.  JUBY  TBIAL— Instructions  Concerning  Witnesses  Testifying 
in  a  Prosecution  for  Sape. — In  a  prosecution  for  rape  in  having 
carnal  knowledge  of  a  girl  less  than  sixteen  years  of  age  with  her 
consent,  it  is  error  to  instruct  the  jury  that  the  experience  of  courts 
warrants  them  to  scan  with  caution  and  view  with  suspicion  the  tes* 
timony  of  abandoned  women,  and  that  the  conduct  of  such  women  is 
often  incomprehensible  when  tested  by  the  standard  applied  to  the 
generality  of  mankind,  and  that  if  any  such  has  testified,  the  jury 
should  be  cautious  in  relying  upon  her  evidence.  (Ohio)  State  v. 
Tuttle,  €89. 

4.  JUBY  TBIAL— Instructions  Stating  the  Experience  of  the 
■Court  Bespecting  the  Credibility  of  Witness. — Courts  may  not  im- 
pose their  own  experience  on  the  jury  in  determining  the  credibility 
of  witnesses.    (Ohio)  State  v.  Tuttle,  689. 

See  Criminal  Law,  5-9. 

WBIT  OF  ASSISTANCE. 

See  Assistance,  Writ  of. 
Note, 
^rits  of  Assistance.    See  Asabtancei. 
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